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'iuliinissiims,  nnd  A|i|iiiivnls: 
l<n)',iilnl inn  on  A)',nni;y  I’nilnsli;,  2.2. 1  !i2.  2.2,  l.'iit 

Interior  Department 

Set:  I'ish  niid  Wildliln  .Snrvicn 
Set:  l.nnd  Mnnn);niiiniil  liiirnnii 

International  Trade  Administration 

NOTICES 

Aididnin|)ing  Duly  Nnw  Slii|)|)(!r  Knvinws;  Knsidls, 
I'ixlnnsions,  AinnndnuMits,  etc.: 

I''r(!sh  Clarlic  froin  the  I’nopln’s  Knpiihlic  of  (ihiiui, 
Shijiazhuang  Cioodinan  Trading  Cio.,  Ltd.,  22()?)8- 
22099 

Labor  Department 

See  Occupational  Safety  and  Health  Administration 

NOTICES 

Agency  Information  Collection  Activities;  Proposals, 
Submissions,  and  Approvals: 

Application  for  Alien  Employment  Certification,  22159- 
22160 

Land  Management  Bureau 

NOTICES 

Meetings: 

Farmington  District  Resource  Advisory  Council,  New 
Mexico,  22159 

Maritime  Administration 

NOTICES 
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Vii.s.siii  I'l.st  :apI':  t(  ),  2.2. 1 8 1  2.2. 1 82 

National  Aeronautics  and  Space  Administration 

NOIICI  S 

Agimcy  I  nil  11  null  il  III  I  iiilim.liiin  Ai  liviliitii;  I’lnpn.siil.'i, 
.'inliiniii.'iiiimi,  iiiiil  Appinvidii,  22liill  2.2.  Mil 

National  Aqrlcultiiral  Slatistlcs  Service 

NOIICI  ii 

A)’,imi  y  I  nil  II  mill  II  III  I  .iilliii  linn  Ai  liviliiiii,  I’liiiiii.'iiil.'i, 
.'•iilmmiuiiimi,  mid  Appinvidii,  2, 2.11*12.  2.2II'M 

NalUaial  Arclilven  laid  itecoidn  Adiiilninliallon 

I’lidiiiiil  Kii)',iiiliu  I  lllii  II 

Nalioiial  (Tedll  llnloii  Admliilnlrallon 

NOIK.I  li 

Mi'i’l  ni)',ii,  .‘mm;liniii  Ai  I.  2,2.  Ilili 

National  MIqhway  I  raffle  Sal«>ly  AdmlniHlration 

NOIK.I  <i 

Aj'imi  y  I  nil  II  mill  II  III  (  !iillm  linn  Ai  liviliii.'i;  I’lnpnniihi, 
.'inlimi.'i.'iinmi,  mid  Appinviils,  2.2.18.1 
A)',imi  y  I  nil  II  mill  inn  (inllni  linn  Ai  li  vil  in.’:;  I’l  npii'uih;, 
.'inlimi.’i.’iinmi,  mid  Appinviihi; 

K’npnil'i,  I'liiimi,  mid  Km  i  ii  ill  iinpi  ii)’,  Km|niiimiiml.'i, 

2.2  18.1  22l8!i 

Nationaf  fnstlttito  of  Food  and  Aqricufture 

NOIICI  S 

l\’m|ni!.sl  Ini  A  ppl  ii :iil ii m.'i: 

Virlniiiuiry  Mndiciim  l.niiii  Knpiiynmnt  l’in)>iinn,  2.2.ll'l'1 
2. 2.09!  I 

National  Institutes  of  Ffealth 

NOTICES 

Mmiling.s: 

I'imiice  Kennedy  .Shriviii  Niitiniuil  In.slitiite  nl  (ihild 
llealth  and  lliim.in  I  levelopmeni,  2.2.149  2.2150 
l■'ng^l^ly  liiliirniil i(in;il  (ienler,  22148  22149 
Niitiiiiial  I  lead,  Lung,  .ind  Blood  Instilule,  22149 
N.'ilioiuil  Insliinti!  of  Nursing  Ke.search,  22149-22150 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fisheries  of  the  Northeastern  United  States; 

Northeast  Mnltispecies  Sector  Vessels  Access  to  Year- 
Round  Closed  Areas,  22043-22047 

NOTICES 

Agency  Information  Collection  Activities;  Proposals, 
Submissions,  and  Approvals: 

Marine  Recreational  Information  Program,  Hawaii  Mail-in 
Survey  for  Shore  Fishing  Effort,  22099-22100 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  tities  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  91, 120,  and  135 

[Docket  No.:  F A A-20 10-0982;  Arndt.  Nos. 
91-330, 120-2;  135-129] 

RIN  2120-AK47 

Extension  of  Effective  Date  for  the 
Helicopter  Air  Ambulance,  Commercial 
Helicopter,  and  Part  91  Heiicopter 
Operations  Final  Rule 

agency:  iMHlcnil  Avialiiin 
Admini.sliiil ioii  (I'  AA),  l)(  IT. 

ACTION:  I'iiiiil  ml*;;  (Iclay  (il  idlrcl ivi; 

(lat*;  and  i(;(|ii(;.sl  lot  (:iiiiiin*;iils. 

SUMMARY:  I'll*;  I'AA  is  dcia yitip  llic 
<;il*;i:li  v<;  dal<;  (il  I  In;  I  l(!li(:(i|>li;i'  Aii 
Aiiiliidaiici;,  (  jiiMiiH;i<:ial  I  l<;li(.(i|>l<;i , 
ill  id  I'ai  Mt  I  I  I* ;  lit*  1 1  ill  a  (  )|ii;iali(iiis  liiial 
lull)  I  mill  is  III  )d  I  III  I'dI  II  iiai  V  7. 1 ,  7.11 1  4  .  In 
dial  lull),  dll)  I'AA  aniDiiditd  ils 
iii)ndaliiins  In  inviiai  lliii  liiilii  ii|iliti  an 
anilinlani  .il,  i  iiiiiiiiiin  ial  lii)lii.n|ili;i  ,  and 
|’,iinrial  avialiiin  lii)lii.ii|ili!i  ii|ii)ialin}.', 

I  i<i|n  i  I  iiniiinis.  'Ll  in  A  |  a  il  7.7,  7.11 1  4 
nllni  livn  dain  dims  mil  |iiiividn  an 
;idni|naln  aninnni  iil  Iniin  liii  tin;  allni.Ind 
I  III  I  i  iii  :aln  liiildni.s  In  ini|ilnnii;nl  tin;  nnw 
ini|nitnninnl.s.  Ity  nxinndi ii)',  llin  nllni  livi; 
da  In  In  Ajii  il  77,  7d  I  .'i,  lln;  allni:lnd 
i:i;i  lilirain  Inildnr.s  will  liavn  snllirinnl 
I i inn  III  i in|ili;nii;nl  1  In;  nnw 
ri;i|niri;nn;nl.s.  Tliis  arliiin  will  indy 
arii;i:t  lln;  nllnrlivi;  dali;  iil  lln;  |)rnvisiiin.s 
III  lln;  rnli:  .si:ln;dnli;d  In  laki;  i;llia:l  April 
77,  7014.  ( )lln;r  prnvisiiins  in  lln;  ndi; 
with  .spccilind  conipliaina;  daln.s  will 
nnl  hi;  aflnclial. 

DATES:  'I'lic  (;fT(a:tiv(;  dato  of  llio  ndo 
ainonding  14  (;FK  I’art.s  01, 120,  and  135 
jniblishod  Fobruary  21, 2014  (79  FR 
0932),  is  delayed  until  April  22,  2015. 
The  amendment  to  §  135.293  in  this 
document  is  effective  April  22,  2015. 

Submit  comments  on  or  before  May 
21,  2014. 


ADDRESSES:  Send  comments  identified 
by  docket  number  FAA-2010-0982 
using  any  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov  and  follow 
the  online  instructions  for  sending  your 
comments  electronically. 

•  Mail:  Send  comments  to  Docket 
Operations,  M-30;  U.S.  Department  of 
Transportation  (DOT),  1200  New  Jersey 
Avenue  SE.,  Room  W12-140,  West 
Building  Ground  Floor,  Washington,  DC 
20590-0001. 

•  Hand  Delivery  or  Courier:  Take 
comments  to  Docket  Operations  in 
Room  Wl  2-140  of  the  West  Building 
Ground  Floor  at  1200  New  Jersey 
Avenue  SE.,  Washington,  DC,  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

•  Fax:  Fax  comments  to  Docket 
O])erations  at  202-493-2251. 

I’rivacy:  In  accordance  with  5  ll.S.G. 
553(c),  DO'I'  solicits  comments  from  Ihi; 
public  III  heller  inliirm  its  rulemaking 
process.  I )( I  T  posts  these  comments, 
wilhont  edit,  including  any  personal 
inlormalion  the  commenlei  provides,  In 
w\vw.rci\al(ili<ni;,.i’(n',  as  ilescrilied  in 
Ihi;  .sysleni  ol  lecords  nolice  (I )(  )  I7AI.I. 

14  I'llM.'i),  which  can  he  leviewed  al 

ivww'.dol  t’ov/in  y. 

Ihx  kfl  Mai  kg,ionnd  dm  nmenis  oi 
communis  lei  eived  may  lie  leiid  al 
/i///i y/u'ivn'  ; c;;n/o/;om.  gor  al  any  lime. 
Follow  Ihe  online  i  n.sl  i  iii  I  ion.s  loi 
aci.es.siii)',  Ihe  doi.l  el  oi  I  lock  el 
(  Ipei  al  iom;  in  Foom  W  I  7.  140  ol  Ihe 
We.';l  Itioldin)',  (  il  onnd  I'  looi  al  17.00 
New  )eisey  Avenue  Washin)4on, 

1 1(  i,  liel  ween  9  a  in.  and  ti  p  in.,  Monday 
lhion|',h  Friday,  except  I'ederal  holidays. 

FOR  F  Uf<7Hr  R  INFORMATION  CONTACT:  I' or 
lechnical  i|neslions  conci;rnin|’,  Ibis 
aclion,  lainlaci  Andy  I’ierce,  Air 
Trans|iorlal ion  Division,  AF.S  700, 
Federal  Aviation  Adniinisiration,  )(00 
hide|)endence  Avenne  .SW., 

Washinglon,  l)(i  205*11;  leh;|)hone  (202) 
2(i7  }$23tF,  email  (indy.pierce^f'ifaa. gov. 

For  legal  (|nestions  concerning  this 
aclion,  contact  Dean  E.  Griffith,  Office  of 
(ihief  Cioun.sel,  AGG-220,  Federal 
Aviation  Administration,  ttOO 
Independence  Avenue  SW., 

Washington,  DG  20591;  telephone  (202) 
267-3073;  email  dean.griffith@foo.gov. 


Good  Cause  for  Dispensing  With  Notice 
and  Comment  and  for  Immediate 
Adoption 

Section  553(b)(3)(B)  of  Title  5,  United 
States  Code,  (the  Administrative 
Procedure  Act)  authorizes  agencies  to 
dispense  with  notice  and  comment 
procedures  for  rules  when  the  agency 
for  “good  cause”  finds  that  those 
procedures  are  “impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.”  Under  this  section,  an  agency, 
upon  finding  good  cause,  may  issue  a 
final  rule  without  seeking  comment 
prior  to  the  rulemaking. 

The  FAA  finds  that  prior  notice  and 
public  comment  to  this  final  rule  are 
contrary  to  the  public  interest.  This  final 
rule  extends  the  effective  date  for  the 
Helicopter  Air  Ambvdance,  Commercial 
Helicopter,  and  Part  91  Helicopter 
Operations  final  rule  from  A])ril  22, 

2914  to  Ajuil  22,  2015.  By  extimdiug  the 
effective  date,  affected  entities  will  have 
snlficient  time  to  im|)l(;ment  thi;  new 
reipiirements.  Withiint  the  exlensiim  of 
the  elieclivi;  date,  regnlaled  entilie.s 
wiiiilii  mil  have  snrricient  lime  In 
prepare  In  nieel  Ihe  new  reipiiremenls 
dial  were  .seheihileil  In  lake  eirei:t  April 
7.7.,  711 14.  II  lhe.se  enlilies  are  nnl 
prepared  In  nieel  Ihe  new  reipiiremenl.s 
I  hen,  liefnimiii);  Api  il  7.3,  7.0  14,  they 
wiiiihl  nnl  lie  able  In  i.iiiilinnn 
I  mil  Ini  .1 1 1  ig,  pa  1 1  I  3!i  nperal  ii  in.s  anil 
wniilil  nnl  lie  able  In  nieel  Ihe  new  pail 
'll  iei|iiiienienl.s.  I  heielnie,  Ihe  I'AA 
has  ilelei  mnieil  lhal  pi  ini  nnlii.eami 
pnlilii  i.nnmieni  aie  i  niiliai  y  In  Ihe 
piililii  iiileie.sl 

I  he  Ailminislialive  I’ini.eilnie  Ai  l 
ah.ii  allnw.s  a)',eni  le.s  In  ilispen.se  with 
Ihe  .30  day  delayed  eliei.live  il.ile 
leipiiiemenl  Inr  "g,nnd  i.amai  Innnd  and 
pnlilished  with  Ihe  ride.''  !i  I 
!i!i.3(d)(3).  riie  FAA  has  delermined  lhal 
)>,nnd  l  anse  exists  In  make  this  rnli; 
inmiedialely  etieetive  npnn  pnhiicat  inn. 
As  disiaissed  ahnve  Ihe  I  lei iiaipler  Air 
Amhniania;,  ( ininmercial  I  leliiai|)ler, 
and  Part  91  I  lei i(ai|)ler  ( Iperalinns  final 
rule  lakes  elfecl  April  22,7014.  If  Ihe 
delay  nf  Ihe  effective  dale  is  nnl  made 
immediately  eliei.live  there  would  hi;  a 
period  nf  time  under  which  certificate 
linlders  woidil  ho  in  jonpardy  nf  not 
being  able  to  continue  part  135 
ojjerations  because  of  inability  to  satisfy 
the  new  requirements  and  part  91 
operators  woidd  not  be  able  to  meet  new 
requirements  applicable  to  them.  The 
delayed  effective  date  must  take  effect 
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before  April  22,  2014  to  ensure 
certificate  holders  can  continue  to 
operate. 

Comments  Invited 

The  FAA  is  adopting  this  final  rule 
without  prior  notice  and  public 
comment  because  delaying  the 
amendment  could  result  in  a  negative 
impact  to  certificate  holders  conducting 
part  135  rotorcraft  operations,  part  91 
rotorcraft  operators,  and  the  public  that 
relies  on  those  certificate  holders.  The 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11034;  Feb.  26,  1979),  provide 
that  to  the  maximum  extent  possible, 
operating  administrations  for  the  DOT 
should  provide  an  opportunity  for 
public  comment  on  regulations  issued 
without  prior  notice.  All  comments  will 
be  considered  by  the  Administrator  and 
this  amendment  may  be  changed  in 
light  of  the  comments  received.  We  note 
that,  although  the  FAA  will  consider 
comments,  this  rule  will  be  effective 
upon  publication  of  this  document  in 
the  Federal  Register. 

Authority  for  'I'his  Rulemaking 

'I'he  FAA’s  aiitliority  In  issue  rul(!S  on 
iiviatinn  salety  is  loiind  in  Title  49  of  the 
I  liiited  .Stales  ( inde.  .Siihlilh;  I,  .Sttclinn 
ll)l>(l)  describes  llat  aiilliniily  nl  llie 
I'AA  Adiniiiisliainr.  .Siihlille  VII, 

Avialinii  Pidgraiiis,  desciihes  in  ninii; 
detail  the  scnjie  nl  the  a^<,ency’s 
ant  lini  it  y . 

This  I  ideinat  ill).’,  e.  |iiniiiid)’aled 
iiiidei  the  aiil hni  it  y  desi  1 1 hed  in 
.Siihl  it  In  VI I ,  I  'ai  I  A  ,  .Snh|  lai  I  1 1 1 ,  .Sni  I  n  in 
44  71)  I  I  I  ndiii  I  lint  sni  I  ii  in ,  I  hn  I'AA  is 
1  hiii|',ed  with  |iieM  I  iliiii)'  in|'nhilnins 
and  nnninnnn  slandaids  hn  |iiai  liens, 
ninlliiid.s  and  |iiii(  ndnin.'i  Ihn 
Adnnni.'.lialni  liints  nni  nssai  y  Ini  salnly 
III  ail  (  nnnnnii  n.  I  Ins  in)’nlalnin  is 
wil  h  III  I  hn  SI  .n|  in  nl  I  hal  ani  hni  il  y 
lini  ansn  il  addinssns  .'lalnly  nl  ininii  tall 
n|  ini  al  inns. 

I.  (IviM'view  «tl  I'iiial  Kiile  Willi  KeipieNl 
lor  ( ioiiiiiieiits 

rhi.';  linal  nile  with  in(|nnsl  Ini 
cnnnnenis  exlends  Ihe  etinclive  dale  Ini 
the  I  leli(:n|ilei  Ail  Ainhidance, 

( ininnieicial  I  lei ienpter,  and  Pari  9  I 
I  lelicnpter  ( )|)eralinns  final  ride 
|)nhlished  on  Fehriiary  21, 2914  (79  FK 
!)!);t2).  Ill  dial  ride,  Ihe  FAA  esiahlished 
several  njieralinnal  rides  for  jiarl  91 
rnlnrcraft  operators  and  jiarl  13.5 
rotorcraft  oj)erators  which  are  .scheduled 
to  take  effect  April  22,  2014.  This  final 
rule  extends  the  effective  date  to  April 
22,  2015  to  provide  a  .sufficient  amount 
of  time  for  the  affected  operators  and 
certificate  holders  to  implement  the  new 
requirements.  This  action  does  not 


affect  the  provisions  of  the  rule  with  a 
specific  compliance  date  that  are 
discussed  later  in  this  document. 

II.  Background 

A.  Statement  of  the  Problem 

There  are  approximately  5,465 
rotorcraft  pilots  and  496  certificate 
holders  conducting  part  135  rotorcraft 
operations  that  are  affected  by  the  new 
requirements  established  in  the 
February  21  rule.  Moreover,  all  part  91 
operations  in  class  G  airspace  under 
visual  flight  rules  will  be  affected  by 
this  rule.  Multiple  steps  are  required  by 
the  FAA  and  the  regulated  community 
for  operators  to  implement  the  new 
requirements.  However,  it  is  not  feasible 
for  the  FAA  or  rotorcraft  operators  to 
complete  all  the  necessary  steps  by 
April  22,  2014.  Consequently,  operators 
will  not  be  able  to  meet  the  operational 
requirements  and  thus  will  not  be  able 
to  conduct  part  135  operations  or  follow 
the  new  part  91  requirements  beginning 
April  23,  2014.  Therefore,  the  FAA  is 
extending  the  rule’s  effective  date  to 
April  22,  2015  to  jirovide  a  sufficient 
amount  of  time  for  the  affected  entities 
to  complete  all  the  nece.ssary  steps  to 
implement  Ihe  new  re(|nirenient.s. 

III.  Discussion  of  Final  Rule  With 
KeqnesI  lor  Goiinnenls 

As  sliiled  above,  Ihe  cimeiit  etieclive 
dale  III  Ihe  I  lelicnpter  Air  Aiiihiilaiice, 

(  iiiiiiiiieicial  I  lelicopler,  and  I’ail  91 
I  lelii.iiplei  I  Iperalioiis  linal  i  nie  is  Api  il 
1'.7.,  l'OI4.  .'hill  e  Ihe  pnhiicalion  iil  Ihe 
I  nIe,  il  has  hei. Ill  lie  evident  I  hal  this 
ellei  live  dale  dues  mil  alliiw  i  eildii.ale 
hiildeis  snilii  leiil  lime  In  i  iiinplele  all 
Ihe  nei  essaiy  steps  In  nnplenieni  Ihe 
new  I  nie 

As  line  exam  I  lie,  pilnl.s  am  i  in  lenlly 
I  ei  pi  I  led  In  I  nniplele  wi  illen  ni  nial 
1  nnwled)',e  lesliii)’,  and  a  lh)’hl 
i  .nmpeleni  y  i  .hei  k  evei  y  I  7.  i  .alendai 
ninnihs.  New  h  1 .4!i.','9,t(a)(9)  leipiiies 
iiilnii  rall  pihils  In  i.nni|ilele  knnwled|’,e 
leslinp,  nil  "pini.ednies  Ini  ain.iall 
handlin)',  in  Mat  lip,hl,  whilenni,  and 
hinwnnni  enndilinns,  incindin)’, 
melhnds  inr  iecn)>,ni/.inp,  and  avnidiii)', 
Ihose  condilions"  dm  inp,  Iheir  next 
wrillen  or  oral  lest  alter  April  22,  2014. 
New  ^  135.29;i(c)  reipiires  rolorcrafi 
pilots  lo  conqilele  “a  demonstration  of 
Ihe  pilot's  ability  to  nianeiiver  the 
rolorcrafi  solely  by  reference  lo 
inslrmnents”  during  their  next 
competency  check  after  Ajiril  22,  2014. 

In  order  to  implement  the.se  new 
requirements,  certificate  holders  must 
complete  .several  .stops,  .such  as 
developing  the  procedures  for  testing 
aircraft  handling  in  flat-light,  whiteout, 
and  brownout  conditions,  revising  the 


approved  training  program  to  address 
the  new  requirements,  and  training 
instructors  and  check  pilots  prior  to 
beginning  the  training,  testing,  and 
checking  of  rotorcraft  pilots.  The  April 
22,  2014  compliance  date  does  not 
provide  adequate  time  for  certificate 
holders  to  complete  these  necessary 
steps  and  therefore  the  compliance  date 
will  be  delayed  to  April  22,  2015.  We 
note  that  this  is  the  only  provision 
requiring  a  specific  change  of  rule  text. 
In  addition,  we  are  revising  the  rule  text 
to  clarify  the  compliance  date  for  this 
section. 

In  addition,  the  FAA  has  determined 
that  the  April  22,  2014  effective  date 
does  not  provide  sufficient  time  for  the 
FAA  or  the  regulated  community  to 
implement  the  other  operational  rules 
which  are  currently  scheduled  to  take 
effect  on  that  date.  However,  the  FAA 
has  determined  that  provisions  with 
delayed  compliance  dates  in  the 
Helicopter  Air  Ambulance,  Commercial 
Helicopter,  and  Part  91  Helicopter 
Operations  final  rule  do  not  need  to  be 
extended  under  this  action.  This  is 
hecan.se  the  FAA  will  have  sufficient 
time  lo  jirejiare  guidance  for  regulated 
entities  in  advance  of  the  compliance 
dales  for  lhe.se  provisions.  The  FAA  is 
nol  exlending  Ihe  compliance  dales  of 
Ihe  following,  provisions; 

•  I  35. 1  00,  Kadio  allimelers  lor 
rolorcrall  operalions  compliance  dale 
April  24,  2017 

•  I  !tli.  I  OM,  I'imergeiK  y  e(|iiipiiienl : 

I  )via  walei  inlno.iall  npeialinie.  |40l> 

Ml  I/.  irnirt)>nn<  y  Ini  aim  liansiiolliti ) 

I  nil  I  pi  lain  II  I  lain  Apt  d  2.4,  2.0  I  7 

•  1  .t!i  li03,  rdnl  III  I  niiiiiiaiiil 

iii.'3l  iiiiiniil  qiial  I  III  III  inii‘1  i  niiipliaiii  n 
ilain  Api  il  2.4  ,  2.0  I  7 

•  I  til  Oil!),  I  Inin  npini  Ini  laiii 
awainiin.'is  anil  win  ii 1 1 ig,  .'ly’ilniii 

(I  ITA  W.'i)  I  mil  pi  linn  .1!  iliiln  Apt  d  2.4, 
2.0  17 

•  l.tli  007,  l'li)’hl  llalii  Mnnilni  ill)', 
.'iy.'ilniii  •.nnipliani.n  ilaln  Apiil  2.3, 
2((IH 

•  I  .til  l  1 1  9,  I  )pni  ill  inn.':  i  mil  ml 
cnnini.':  enniplianen  dain  April  2.2, 
2,010. 

IV.  Kegulalory  Nolices  and  Analyses 

A.  Hr/;til(il()ry  I'ivoliidlion 

Ghanges  lo  Federal  regiilalions  iimsl 
undergo  several  economic  analy.ses. 
Firsl,  Fxec.nl ive  Order  12606  and 
Fxeciilive  Order  1 35(53  direct  that  each 
Federal  agency  shall  propo.se  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  jiustify  its  costs. 
Second,  the  Regulatory  Pdexibility  Act 
of  1980  (Pub.  L.  96-354)  requires 
agencies  to  analyze  the  economic 
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impact  of  regulatory  changes  on  small 
entities.  Third,  the  Trade  Agreements 
Act  (l^uh.  L.  96-39)  prohibits  agencies 
from  setting  standards  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States.  In 
developing  IJ.S.  .standards,  the  'I’rade 
Act  nujuires  agenci(!S  to  consider 
international  .standards  and,  where 
a|)j)ro])riate,  that  they  l)e  the  basis  of 
U.S.  .standards.  Fourth,  the  Unfumhid 
Mandates  Reform  Act  of  lt)9.')  (Ihd).  I.. 
194-4)  recjuires  agciiicicis  to  pnjpan;  a 
writtcMi  as.s(!.s.smeut  of  tin;  costs,  hemdits, 
and  other  (dfects  of  |)roposed  or  final 
rules  tliat  include!  a  iMideiral  mandate 
liktily  to  nisnlt  in  lh<!  ex|)(!nditure  by 
.State,  local,  or  tribal  governments,  in  the 
aggrcigate,  or  by  the  j)rivat<!  .sector,  of 
.$190  million  or  more  annually  (adju.sted 
for  iidlation  with  ha.sc!  yesir  of  1996). 

This  ])ortion  of  tlu!  j)reaml)l(! 
summari/.e.s  the  FAA’s  analysis  of  the 
(!Conomic  im])acts  of  this  final  rule. 

I)ej)artment  of 'l'ran.sj)ortation  Order 
DO'I’  21 99. .6  jnescrihes  j)olicies  and 
j)rocedure.s  for  simplification,  analy.sis, 
and  review  of  regulations.  If  the 
expected  co.st  impact  is  so  minimal  that 
a  proposed  or  final  rule  does  not 
warrant  a  full  evaluation,  this  order 
])ermit.s  that  a  statement  to  that  effect 
and  the  basis  for  it  to  be  included  in  the 
preamble  if  a  full  regulatory  evaluation 
of  the  cost  and  benefits  is  not  prepared. 
Such  a  determination  has  been  made  for 
this  final  rule.  The  reasoning  for  this 
determination  follows. 

The  FAA  is  extending  the  effective 
date  for  the  rules  published  in  the 
Helicopter  Air  Ambulance,  Commercial 
Helicopter,  and  Part  91  Helicopter 
Operations  final  rule  on  February  21, 
2014  that  are  scheduled  to  take  effect  on 
April  22,  2014.  The  effective  date  of 
April  22,  2014  does  not  provide  an 
adequate  amount  of  time  for  the  affected 
certificate  holders  to  implement  the  new 
requirements.  By  extending  the  effective 
date  to  April  22,  2015,  the  affected 
certificate  holders  will  have  sufficient 
time  to  implement  the  new 
requirements. 

The  expected  outcome  will  be  cost 
relieving  for  certificate  holders 
operating  rotorcraft  under  part  135  and 
part  91  operators,  and  therefore  a 
regulatory  evaluation  was  not  prepared. 
The  FAA  requests  comments  with 
supporting  justification  about  the  FAA 
determination  of  minimal  impact. 

The  FAA  has,  therefore,  determined 
that  this  final  rule  is  not  a  “significant 
regulatory  action”  as  defined  in  section 
3(f)  of  Executive  Order  12866,  and  is  not 
“significant”  as  defined  in  DOT’s 
Regulatory  Policies  and  Procedures. 


B.  Regulatory  Flexibility  Determination 

The  Regulatory  Fdoxibility  Act  of  1989 
(I’ub.  L.  96-354)  (RFA)  o.stabli.shos  “as  a 
principle  of  regulatory  is.suance  that 
agencies  shall  endeavor,  consistent  with 
the  objectives  of  the  rule  and  of 
a])])licable  statutes,  to  fit  regulatory  and 
inforimitional  reejuirements  to  the  scale 
of  the  busine.sses,  organizations,  and 
governmental  jurisdictions  .subj(!ct  to 
regulation.  To  achi(!ve  this  j)riucipl(!, 
agenci(!.s  au!  nujuired  to  solicit  and 
consider  Ihixibhi  regidatory  proposals 
and  to  (!X|)lain  tiu!  rationah!  for  their 
actions  to  assun!  that  such  projxt.sals  ar(! 
given  smious  consideration.”  The  RFA 
covers  a  wide-rangi*  of  small  (!ntiti(!s, 
including  small  l)nsin(!.ss(!.s,  not-for- 
profit  organizations,  and  small 
governmental  jurisdictions. 

Agencies  must  jMirform  a  r(!vi(!w  to 
determine  wluitluir  a  rul(!  will  have  a 
significant  (iconomic  impact  on  a 
substantial  nundier  of  small  entitiiis.  If 
th(!  agency  determiiuis  that  it  will,  the 
agency  must  prepan!  a  regulatory 
flexibility  analysis  as  described  in  the 
RFA. 

However,  if  an  agency  determines  that 
a  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
.substantial  number  of  small  entities, 
section  605(b)  of  tbe  RF’A  provides  that 
the  head  of  the  agency  may  so  certify 
and  a  regulatory  flexibility  analysis  is 
not  required.  The  certification  mu.st 
include  a  statement  providing  the 
factual  basis  for  tbis  determination,  and 
the  reasoning  should  be  clear. 

This  final  rule  does  not  impose  any 
additional  costs  on  affected  entities. 
Therefore,  as  provided  in  section  605(b), 
the  FAA  certifies  that  this  rulemaking 
will  not  result  in  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

C.  International  Trade  Impact 
Assessment 

The  Trade  Agreements  Act  of  1979 
(Pub.  L.  96-39),  as  amended  by  the 
Uruguay  Round  Agreements  Act  (Pub. 

L.  103-465),  prohibits  Federal  agencies 
from  establishing  standards  or  engaging 
in  related  activities  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States. 

Pursuant  to  these  Acts,  the 
establishment  of  standards  is  not 
considered  an  unnecessary  obstacle  to 
the  foreign  commerce  of  the  United 
States,  so  long  as  the  standard  has  a 
legitimate  domestic  objective,  such  as 
the  protection  of  safety,  and  does  not 
operate  in  a  manner  that  excludes 
imports  that  meet  this  objective.  The 
statute  also  requires  consideration  of 
international  standards  and,  where 


appropriate,  that  they  be  the  basis  for 
U.S.  .standards.  The  FAA  has  a.sse.s.sed 
the  potential  effect  of  this  final  rule  and 
determined  that  it  will  have  only  a 
domestic  impact  and  therefore  no  effect 
on  international  trade. 

1).  Unfunded  Mandates  Assessment 

Titl(!  II  of  the  Unfunded  Mandat(!S 
Reform  Act  of  1<)‘)5  (Pub.  I,.  194-4) 
r(!(|uir(!s  (!ach  F(!d(!ral  ag(!ncy  to  |)r(!|)ar(! 
a  writt(!n  .stat(!m(!nt  a.ss(!.s.siiig  th(!  (!ff(!ct.s 
of  any  F(!d(!ral  mandati!  in  a  propo.s(!d  or 
final  ag(!n(:y  rnl(!  that  may  r(!snlt  in  an 
(!xp(!nditnr(!  of  .$199  million  or  mor(!  (in 
1995  dollars)  in  any  oiu!  y(!ar  by  .Stall!, 
local,  and  tribal  g()V(!rnm(!nts,  in  Ibi! 
aggr(!gal(!,  or  by  tbi!  |)rival(!  .s(!ctor;  sneb 
a  mandate  is  d(!(!med  to  bi!  a  “significant 
r(!gnlatory  action.”  Tbe  FAA  cnrr(!ntly 
uses  an  inflation-adjnst(!d  vabu!  of  $151 
million  in  lien  of  .$199  million.  This 
final  mil!  does  not  contain  sneb  a 
mandati!;  tb(!r(!for(!,  th<!  r(!(pnr(!m(!nts  of 
Titli!  II  of  till!  Act  do  not  ap|)ly. 

F.  i^aperwork  Reduction  Act 

The  Pap(!rwork  Riuluction  Act  of  1995 
(44  U.S.(^  3597(d))  requires  that  the 
FAA  con.sider  the  inqiact  of  paperwork 
and  other  information  collection 
burdens  imposed  on  the  public.  The 
FAA  has  determined  that  there  is  no 
new  requirement  for  information 
collection  associated  with  this 
immediately  adopted  final  rule. 

F.  International  Compatibility  and 
Cooperation 

In  keeping  with  U.S.  obligations 
under  tbe  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
conform  to  International  Civil  Aviation 
Organization  (ICAO)  Standards  and 
Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
has  reviewed  the  corresponding  ICAO 
Standards  and  Recommended  Practices 
and  has  identified  no  differences  with 
these  proposed  regulations. 

Executive  Order  13609,  Promoting 
International  Regulatory  Cooperation, 
promotes  international  regulatory 
cooperation  to  meet  shared  challenges 
involving  health,  safety,  labor,  security, 
environmental,  and  other  issues  and  to 
reduce,  eliminate,  or  prevent 
unnecessary  differences  in  regulatory 
requirements.  The  FAA  has  analyzed 
this  action  under  the  policies  and 
agency  responsibilities  of  Executive 
Order  13609,  and  has  determined  that 
this  action  would  have  no  effect  on 
international  regulatory  cooperation. 

G.  Environmental  Analysis 

FAA  Order  1050.1E  identifies  FAA 
actions  that  are  categorically  excluded 
from  preparation  of  an  environmental 
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assessment  or  environmental  impact 
statement  nnder  the  National 
Fnvironmental  Policy  Act  in  the 
absence  of  extraordinary  circumstances. 
The  FAA  has  determined  this 
rulemaking  action  (]ualilies  for  the 
categorical  exclusion  identified  in 
paragraph  H12f  and  involves  no 
(ixlraordinary  circumstances. 

II.  Ilcf’uldUoiis  Aflhclinfi  lulrustutv 
Aviation  in  Alaska 

.S(!clion  120.^)  of  the  l'’AA 
Keanthori/.ation  Act  of  lOOti  (110  .Slat. 

:i2  Kl)  recpiires  llu!  I-’AA,  wlnm 
modifying  its  nignlations  in  a  mamuM 
affecling  intrastate  aviation  in  Alaska,  to 
considiM'  tint  extent  to  which  Alaska  is 
not  .s(!rv(Ml  hy  transportation  modes 
other  than  aviation,  and  to  estahlish 
a|)pro|)riat(!  regulatory  distinctions.  As 
discn.ssed  in  IIh;  I  hdicopler  Air 
Amhidanc(!,  Clonmuacial  I  l(!lico|>t(a', 
and  Part  01  I  lelicopter  Opiaations  final 
rnl(!  which  institntcal  tlu;  r<!(|nir(!menls 
l)(!ing  delaycid  hy  this  action,  the  l*’AA 
finds  that  then;  is  no  ikmuI  to  make  any 
rcignlatory  distinctions  in  the  provisions 
of  this  rule.  Sac  79  FK  9932,  9971-72. 

V.  Kxecutive  Order  Determinations 

A.  Hxecativo  Order  13132,  Federalism 

The  FAA  has  analyzed  this 

immediately  adopted  final  rule  under 
the  principles  and  criteria  of  Executive 
Order  13132,  P'ederali.sm.  The  agency 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  the 
States,  or  the  relationship  between  the 
Federal  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  and,  therefore, 
does  not  have  Federalism  implications. 

B.  Executive  Order  13211,  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

The  FAA  analyzed  this  final  rule  with 
request  for  comments  under  Executive 
Order  13211,  Actions  Concerning 
Regulations  that  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use 
(May  18,  2001).  The  agency  has 
determined  that  it  is  not  a  “significant 
energy  action”  under  the  executive 
order  and  it  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy. 

VI.  How  To  Obtain  Additional 
Information 

A.  Rulemaking  Documents 

An  electronic  copy  of  a  rulemaking 
document  my  be  obtained  by  using  the 
Internet — 

1.  Search  the  Federal  eRulemaking 
Portal  [http://xvww.regulations.govy, 
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2.  Vi.sit  the  FAA’s  Regulations  and 
Policies  Web  page  at  http:// 
www.faa.gov/regulations  policies/  or 

3.  Acce.ss  the  Government  Printing 
Office’s  Wei)  page  at:  http:// 
www.gpo.gov/fdsys/. 

(Copies  may  also  he  obtained  hy 
.s(!nding  a  recpie.st  (id(mtifi(;d  hy  notice;, 
am(;ndmeut,  or  dock(;t  nnmher  of  this 
rnl(;makiug)  to  tin;  F(;d(;ral  Aviation 
Administration,  Office;  of  Knle;making, 
AKM-1,  ttOO  lnele;|)(;nd(;ne;e;  Ave;nne; 

.SW.,  Washingte)!!,  I)G  2().')91 ,  or  hy 
calling  (202)  267-9681). 

H.  Ooaaaeals  Sahiailted  to  the  Docket 

Gomm(;nl.s  i'(;c(;iv(;el  may  he;  vi(;w(;d  hy 
going  to  littp://www. regulations. gov  and 
following  the;  online;  instrne;lie)n.s  tee 
.se;are:h  the;  ele)e:ke;t  nnmhe;r  leer  this 
ae;tie)n.  Anyeene;  is  able;  tee  .se;are:h  the; 
e;le;e:tre)nie:  fenin  eef  all  e:e)mme;nts 
re;e:e;ive;el  inle;  ;my  e)f  the;  I'  AA’s  ele)e:ke;ls 
hy  the;  iiinne;  e)f  the;  ineliviehiiil 
snhmittiug  the;  e:e)mme;nt  (eer  signing  the; 
e:e)mme;nt,  if  .snhmitte;el  e)n  he;half  e)fan 
a.sse)e;iatie)n,  hnsiue;.ss,  laheer  nnieen,  e;te:.). 

O.  Saudi  Rasiness  Regalatory 
Enforcement  Fairness  Act 

The  Small  Hu.sine;.ss  Re;gnlale)ry 
lMife)re;e;me;nt  Feiirness  Ae:t  (SBREFA)  e)f 
1996  requires  FAA  to  e;omply  with 
small  e;ntity  requests  for  information  or 
aelvie'.e  about  compliance  with  statutes 
and  regulations  within  its  juriseliction. 

A  .small  entity  with  questions  regarding 
this  document,  may  contact  its  local 
FAA  official,  or  the  person  listed  under 
the  FOR  FURTHER  tNFORMATION  CONTACT 
heading  at  the  beginning  of  the 
preamble.  To  find  out  more  about 
SBREFA  on  the  Internet,  visit  http:// 
www.faa.gov/regulations _policies/ 
rulemaking/ sbre  act/. 

List  of  Subjects  in  14  CFR  Parts  91, 120, 
and  135 

Air  taxis.  Aircraft,  Airmen,  Aviation 
safety.  Reporting  and  recordkeeping 
requirements. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  chapter  I  of  title  14,  Code  of 
Federal  Regulations  as  follows: 

PART  135— OPERATING 
REQUIREMENTS:  COMMUTER  AND 
ON  DEMAND  OPERATIONS  AND 
RULES  GOVERNING  PERSONS  ON 
BOARD  SUCH  AIRCRAFT 

■  1.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(f),  106(g),  41706, 
40113, 44701-14702, 44705,  44709,  44711- 
44713, 44715-14717, 44722,  44730,  45101- 


45105,  Pub.  L.  112-95,  126  .Slot.  56  (49  U..S.C. 
44730). 

■  2.  Amend  §  135.293  hy  removing  the 
phra.se  “After  the  next  .schedidod 
competency  check  after  April  22,  2914” 
from  tlu;  h(;ginning  of  paragraph  (a)(t)) 
and  adding  j)aragraph  (h)  to  r(;ad  as 
follows: 

§  135.293  Initial  and  recurrent  pilot  testing 
requirements. 

A  A  A  *  A 

(h)  Kotorcraft  |)ilot.s  iiiii.st  lx;  t(;.sti;d  on 
tin;  .sul)j(;ct.s  in  paragi'a|)h  (a)(!))  of  this 
.s(;ction  when  taking  a  writt(;n  or  oral 
knowl(;dg(;  l(;st  afl(;r  April  22,  2015. 
Kotorcraft  pilots  innst  lx;  (:h(;ck<;d  on  tin; 
maix;uv(;rs  and  |)r(K:(;dnr(;.s  in  |)aragraph 
(c)  of  this  s(;ction  wh(;n  taking  a 
com|x;l(;ncy  ch(;ck  aft(;r  A|)ril  22,  2015. 

Is.suud  under  iiutborily  |)r()vid<;d  by  49 
tf.S.C.  106(1),  44701(ii).  jiixl  44703  in 
Wfisliinglon,  DC,  on  April  15,  2014. 

Michael  (1.  Whitaker, 

DciJUty  Adnanistralor,  Fedcnil  Aviation 
Adniinistration. 

U  K  Dec.  2ni4-n>lo:t4  |■il<!(l  4-17-14;  1 1:1.5  iiiiil 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  886 

[Docket  No.  FDA-201 3-N-0069] 

Medical  Devices;  Ophthalmic  Devices; 
Classification  of  the  Eyelid  Weight 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA  or  Agency)  is 
classifying  the  eyelid  weight  into  class 
II  (special  controls).  The  Agency  is 
exempting  the  external  eyelid  weight 
from  premarket  notification,  but 
continuing  to  require  premarket 
notification  for  implantable  eyelid 
weights  in  order  to  provide  a  reasonable 
assurance  of  safety  and  effectiveness  of 
the  device.  Both  external  and 
implantable  eyelid  weight  devices  are 
subject  to  special  controls.  The  eyelid 
weight  may  be  adhered  to  the  outer  skin 
of  the  upper  eyelid  (external  eyelid 
weight)  or  implanted  into  the  upper 
eyelid  (implantable  eyelid  weight),  and 
is  intended  for  the  gravity  assisted 
treatment  of  lagophthalmos  (incomplete 
eyelid  closure). 

DATES:  Effective  Date:  July  21,  2014. 

Compliance  Dates:  Premarket 
notification  submissions  (510(k)s)  for 
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eyelid  weights  filed  on  or  after  the 
effective  date  of  this  rule  are  expected 
to  comply  with  the  requirement  of 
special  controls  at  the  time  that  the 
510(k)  is  submitted. 

Premarket  notification  submissions 
(510(k)s)  for  eyelid  weights  filed  before 
the  effective  date  of  this  rule,  but  not  yet 
cleared  for  marketing,  are  expected  to 
comply  with  the  requirement  of  special 
controls  prior  to  receiving  marketing 
clearance. 

External  eyelid  weights  exempt  from 
premarket  notification  under  this  rule 
and  not  currently  marketed  are  expected 
to  comply  with  the  requirement  of 
special  controls  prior  to  introducing 
devices  into  interstate  commerce. 

Eyelid  weights  (both  implantable  and 
external)  legally  marketed  before  the 
effective  date  of  this  rule  are  expected 
to  comply  with  the  requirement  of 
special  controls  by  April  21,  2015.  See 
section  V  of  this  document, 

“Compliance  Dates,”  for  further 
information. 

FOR  FURTHER  INFORMATION  CONTACT:  Tina 
Kiang,  Center  for  Devices  and 
Radiological  Health,  Food  and  Drug 
Administration,  10903  New  Hampshire 
Ave.,  Bldg.  66,  Rm.  2414,  Silver  Spring, 
MD  20993-0002,  301-796-6860, 
Tina.Kiang@fda.hhs.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Backgroimd 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  FD&C  Act)  (21  U.S.C.  301  et 
seq.),  as  amended  by  the  Medical  Device 
Amendments  of  1976  (the  1976 
amendments)  (Pub.  L.  94-295),  the  Safe 
Medical  Devices  Act  of  1990  (Pub.  L. 
101-629),  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA)  (Pub.  L.  105-115),  the 
Medical  Device  User  Fee  and 
Modernization  Act  of  2002  (Pub.  L.  107- 
250),  the  Food  and  Drug  Administration 
Amendments  Act  of  2007  (Pub.  L.  110- 
85),  and  the  Food  and  Drug 
Administration  Safety  and  Innovation 
Act  (Pub.  L.  112-144),  among  other 
amendments,  established  a 
comprehensive  system  for  the  regulation 
of  medical  devices  intended  for  human 
use.  Section  513  of  the  FD&C  Act  (21 
U.S.C.  360c)  established  three  categories 
(classes)  of  devices,  depending  on  the 
regulatory  controls  needed  to  provide 
reasonable  assurance  of  their  safety  and 
effectiveness.  The  three  categories  of 
devices  are  class  1  (general  controls), 
class  11  (special  controls),  and  class  111 
(j)remarket  approval). 

Under  section  513  of  the  F’D&C  Act, 
FDA  refers  to  devices  that  were  in 
commercial  distribution  before  May  28, 
1976  (the  date  of  enactment  of  the  1976 


amendments),  as  “preamendments 
devices.”  FDA  classifies  these  devices 
after  the  Agency  takes  the  following 
steps:  (1)  Receives  a  recommendation 
from  a  device  classification  panel  (an 
FDA  advisory  committee);  (2)  publishes 
the  panel’s  recommendation  for 
comment,  along  with  a  proposed 
regulation  classifying  the  device:  and  (3) 
publishes  a  final  regulation  classifying 
the  device.  FDA  has  classified  most 
preamendments  devices  under  these 
procedures. 

FDA  refers  to  devices  that  were  not  in 
commercial  distribution  before  May  28, 
1976,  as  “postamendments  devices.” 
These  devices  are  classified 
automatically  by  statute  (section  513(f) 
of  the  FD&C  Act)  into  class  III  without 
any  FDA  rulemaking  process.  These 
devices  remain  in  class  III  and  require 
premarket  approval,  unless  and  until: 

(1)  FDA  reclassifies  the  device  into  class 
I  or  II;  (2)  FDA  issues  an  order 
classifying  the  device  into  class  I  or  II 
in  accordance  with  section  513(f)(2)  of 
the  FD&C  Act,  as  amended  by  FDAMA; 
or  (3)  FDA  issues  an  order  finding  the 
device  to  be  substantially  equivalent, 
under  section  513(i)  of  the  FD&C  Act,  to 
a  predicate  device  that  does  not  require 
premarket  approval.  The  Agency 
determines  whether  new  devices  are 
substantially  equivalent  to  predicate 
devices  by  means  of  premarket 
notification  procedures  in  section  510(k) 
of  the  FD&C  Act  (21  U.S.C.  360(k))  and 
part  807  of  the  regulations  (21  CFR  part 
807). 

A  person  may  market  a 
preamendments  device  that  has  been 
classified  into  class  III  through 
premarket  notification  procedures, 
without  submission  of  a  premarket 
approval  application  (PMA)  until  FDA 
issues  a  final  regulation  under  section 
515(b)  of  the  FD&C  Act  (21  U.S.C. 
360e(b))  requiring  premarket  approval. 

Section  510(m)  of  the  FD&C  Act  (21 
U.S.C.  360(m))  provides  that  a  class  II 
device  may  be  exempted  from  the 
premarket  notification  requirements 
under  section  510(k)  of  the  FD&C  Act, 
if  the  Agency  determines  that  premarket 
notification  is  not  necessary  to  assure 
the  safety  and  effectiveness  of  the 
device. 

II.  Regulatory  History  of  the  Device 

In  the  Federal  Register  of  February  8, 
2013  (78  FR  9349),  FDA  proposed  to 
classify  eyelid  weight  devices  intended 
for  the  gravity-assisted  treatment  of 
lagophthalmos  (incomplete  eyelid 
closure)  into  class  11  (special  controls) 
and  proposed  special  controls  for  these 
devices.  FDA  also  proposed  to  exempt 
the  devices  from  premarket  notification 
requirements  if  the  device  is  an  external 


eyelid  weight.  FDA  invited  interested 
persons  to  comment  on  the  proposed 
regulation  by  May  9,  2013.  FDA 
received  three  comments  on  the 
proposed  rule. 

III.  Summary  of  the  Final  Rule 

In  accordance  with  21  CFR 
860.84(g)(2),  FDA  is  classifying  eyelid 
weights  into  class  II  (special  controls). 
FDA  is  codifying  the  classification  of 
eyelid  weights  by  adding  §  886.5700. 

A.  External  Eyelid  Weights 

Under  section  510(m)  of  the  FD&C 
Act,  FDA  has  determined  that  premarket 
notification  is  not  necessary  to  assure 
the  safety  and  effectiveness  of  external 
eyelid  weights,  and  the  Agency  is 
exempting  these  devices  from  premarket 
notification  requirements.  The  Agency 
has  also  identified  special  controls  for 
these  devices.  On  or  before  the  effective 
date  of  this  final  rule,  firms  who  wish 
to  market  external  eyelid  weight  devices 
that  are  not  already  legally  marketed  are 
required  to  either  (1)  comply  with  the 
particular  mitigation  measures  set  forth 
in  the  special  controls  in 
§  886.5700(b)(1)  or  (2)  use  alternative 
mitigation  measures,  but  demonstrate  to 
the  Agency’s  satisfaction  that  those 
alternative  measures  identified  by  the 
firm  will  provide  at  least  an  equivalent 
assurance  of  safety  and  effectiveness.  As 
discussed  in  sections  IV  and  V,  in 
response  to  comments  regarding 
compliance  with  the  special  controls  for 
existing  legally  marketed  devices,  FDA 
has  extended  the  compliance  date  for 
special  controls  to  1  year  from  the 
effective  date  of  this  rule  to  allow 
manufacturers  of  existing  legally 
marketed  devices  adequate  time  to 
review  the  design  history  files  and 
complete  any  needed  testing  and 
implement  any  required  labeling 
changes  for  their  devices. 

FDA  also  made  changes  to  the  final 
rule  as  related  to  external  eyelid  weights 
in  response  to  the  comments  and  for 
clarification.  Proposed 
§  886.5700(b)(l)(iii)  has  been  edited  to 
remove  the  words  “required  for  the  safe 
and  effective  use  of  the  device  as 
outlined  in  §  801.109(c)  of  this  chapter” 
to  minimize  any  confusion  since  this 
section  describes  special  controls  and 
the  labeling  requirements  in  21  UFR  part 
801  are  a  general  control.  FDA  also 
removed  the  special  controls  for 
external  eyelid  weights  related  to 
magnetic  resonance  (MR)  compatibility 
testing  (see  additional  discussion  in 
section  IV). 

B.  Implantable  Eyelid  Weights 

FDA  has  determined  that  premarket 
notification  is  necessary  to  provide 
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reasonable  assurance  of  safety  and 
effectiveness  of  implantable  eyelid 
weights,  and,  therefore,  this  device  type 
is  not  exempt  from  premarket 
notification  requirements.  The  Agency 
has  also  identified  special  controls  for 
these  devices.  On  or  before  the  effective 
date  of  this  final  rule,  firms  who  wish 
to  market  external  eyelid  weight  devices 
that  are  not  already  legally  marketed  are 
required  to  either  (1)  comply  with  the 
particular  mitigation  measures  set  forth 
in  the  special  controls  in 
§  886.5700(b)(2)  or  (2)  use  alternative 
mitigation  measures,  but  demonstrate  to 
the  Agency’s  satisfaction  that  those 
alternative  measures  identified  by  the 
firm  will  provide  at  least  an  equivalent 
assurance  of  safety  and  effectiveness.  As 
discussed  in  section  IV,  in  response  to 
comments  regarding  compliance  with 
the  special  controls  for  existing  legally 
marketed  devices,  FDA  has  extended 
the  compliance  date  for  special  controls 
to  1  year  from  the  effective  date  of  this 
rule  to  allow  manufactruers  of  existing 
legally  marketed  devices  adequate  time 
to  review  the  design  history  files  and 
complete  any  needed  testing  and 
implement  any  required  labeling 
changes  for  their  devices. 

IV.  Analysis  of  Comments  and  FDA’s 
Response 

FDA  received  three  comments  on  the 
proposed  rule.  One  of  the  comments 
was  supportive  of  FDA’s  proposed  rule, 
including  the  classification  and  the 
special  controls  for  both  the  external 
and  implantable  eyelid  weights  and  the 
exemption  of  external  eyelid  weights 
from  premarket  notification 
requirements  (510(k)).  A  second 
comment  agreed  with  the  proposed 
classification  into  class  II,  but  indicated 
that  the  risks  associated  with  long-term 
use  of  external  eyelid  weights  were 
similar  to  those  for  implantable  eyelid 
weights,  and  that  as  such  external  eyelid 
weights  should  not  be  exempted  from 
the  premarket  notification  requirements. 
FDA  disagrees  with  the  comment.  FDA 
believes  that  the  identified  special 
controls  adequately  mitigate  the  risks  to 
health  for  the  device  regardless  of  the 
duration  of  use.  The  increased  risks 
associated  with  implanted  eyelid 
weights  are  related  to  the  need  for  the 
device  to  be  provided  sterile  and  the 
increa.sed  biocompatibility 
recjuirements.  These  risks  are 
significantly  reduced  with  external 
eyelid  weight  devices.  FDA  believes  that 
compliance  with  the  .special  controls  in 
§  886.57()0(b)(l)  provides  a  reasonable 
assurance  of  safety  and  effectivene.ss  for 
external  eyelid  weight  devices  without 
the  need  for  premarket  notification. 


The  third  comment  requested 
clarification  on  whether  existing  eyelid 
weight  manufacturers  (for  both 
implantable  and  external  eyelid  weight 
devices)  need  to  address  the  identified 
special  controls.  The  special  controls 
established  in  this  rule  apply  to  existing 
legally  marketed  devices,  as  well  as  to 
new  eyelid  weight  devices  not  currently 
marketed  for  which  marketing  authority 
is  sought  and  to  any  modification  of  a 
currently  legally  marketed  eyelid 
weight.  In  response  to  this  comment, 

FDA  has  extended  the  compliance  date 
for  special  controls  for  manufacturers  of 
existing  legally  marketed  devices  to  1 
year  from  the  effective  date  of  this  rule, 
as  outlined  in  section  V,  “Compliance 
Dates.’’ 

Submission  of  a  new  510(k)  solely  to 
demonstrate  conformance  to  the  special 
controls  is  not  needed  unless  complying 
with  the  special  controls  leads  to 
changes  to  the  device  that  would 
independently  trigger  the  need  for  a 
new  510(k)  under  §  807.81(a)(3). 
However,  manufacturers  should 
maintain  documentation  in  their  design 
history  file  (see  §  820.30  (21  CFR 
820.30))  to  demonstrate  that  they  meet 
the  special  controls.  To  ensure  that 
manufacturers  of  existing  legally 
marketed  devices  have  adequate  time  to 
review  their  design  history  files  and 
complete  any  needed  testing  and 
implement  any  required  labeling 
changes  for  their  devices,  FDA  has 
extended  the  compliance  date  for 
existing  legally  marketed  devices  to 
comply  with  the  special  controls  to  1 
year  after  the  effective  date  of  this  final 
rule.  Manufacturers  with  questions 
regarding  their  existing  devices  are 
encouraged  to  interact  with  FDA  via  the 
pre-submission  process. 

The  third  comment  further  suggested 
that  the  biocompatihility  testing 
requirements  as  described  in  the 
proposed  special  controls  are  more 
extensive  and  burdensome  than  the 
requirements  under  which  existing 
legally  marketed  eyelid  weights  devices 
were  originally  reviewed.  The  comment 
stated  that,  for  external  eyelid  weights, 
limited  biocompatihility  testing  with 
supportive  literature  review  and 
reference  to  material  in  predicate 
devices  should  he  acceptable  in  lieu  of 
a  full  battery  of  biocompatihility  testing. 
FDA  agrees  that  based  on  the  material 
and  manufacturing  processes  being 
used,  a  full  battery  of  biocompatihility 
testing  may  not  he  required.  Discussion 
of  the  specific  biocompatihility  testing 
requirements  for  exi.sting  legally 
marketed  eyelid  weight  devices  is 
beyond  the  scope  of  this  rule;  however, 
FDA  encourages  manufacturers  to 
review  existing  Agency  guidance  on  this 


topic  and  contact  FDA  via  the  pre¬ 
submission  process  to  discuss  specific 
biocompatihility  requirements  for  their 
devices. 

The  third  comment  further  requested 
clarification  on  whether  a  labeling 
change  to  address  MR  compatibility 
would  trigger  additional  compliance 
expectations  regarding  MR  testing  and 
suggested  that  because  external  eyelid 
weights  are  removable  devices,  MR 
compatibility  should  not  be  a 
requirement  for  these  devices.  FDA 
agrees  with  the  commenter  that  removal 
of  the  device  when  the  patient  is  in  the 
MR  environment  would  mitigate  this 
risk  and  has  thus  removed  MR  testing 
compatibility  testing  as  a  special 
control.  However,  to  ensure  that  the 
patient  is  aware  that  the  device  should 
be  removed  in  these  circumstances,  the 
special  control  regarding  labeling  has 
been  revised  to  include  a  requirement 
for  a  warning  stating  that  the  patient 
should  be  instructed  to  remove  the 
device  prior  to  entering  an  MR 
environment. 

Finally,  the  third  comment  also 
requested  clarification  on  the  special 
control  for  implanted  eyelid  weights; 
“testing  demonstrating  the  sterility  and 
shelf  life  of  the  device’’  and  suggested 
that  the  shelf  life  of  the  implanted 
device  is  limited  by  the  ability  of  the 
associated  packaging  to  maintain  a 
protective  barrier  and  not  by  the  device 
itself,  and  therefore,  validated  packaging 
and  sterilization  procedures  would 
satisfy  this  requirement.  Although  FDA 
agrees  that  validation  of  the  packaging 
and  sterilization  processes  is  important 
to  comply  with  this  special  control, 
each  manufacturer  must  assess  the 
materials  and  processes  used  to 
manufacture  their  device  when 
determining  the  testing  necessary  to 
provide  assurance  that  the  sterility  and 
functionality  of  the  device  are 
maintained  over  its  shelf  life. 

V.  Compliance  Dates 

This  final  rule  will  become  effective 
July  21,  2014. 

The  special  controls  e.stablished  in 
this  rule  for  external  eyelid  weights  and 
the  .special  controls  e.stablished  in  this 
ride  for  implantable  eyelid  weights 
apply  to  any  external  or  implantable 
eyelid  weight  respectively,  whether  the 
device  is  an  exi.sting  legally  marketed 
device,  a  new  eyelid  weight  device  not 
currently  marketed  for  which  marketing 
authority  is  sought,  ora  modification  of 
a  currently  legally  marketed  eyelid 
weight.  Devices  of  this  type  that  were 
legally  marketed  before  the  effective 
date  of  this  rule  may  continue  to  be 
legally  marketed;  however  1  year  after 
the  effective  date  of  this  rule,  such 
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devices  must  comply  with  applicable 
special  controls  in  order  to  continue  to 
be  legally  marketed.  Submission  of  a 
new  510(k)  solely  to  demonstrate 
conformance  to  the  special  controls  is 
not  needed  unless  complying  with  the 
special  controls  leads  to  changes  to  the 
device  that  would  independently  trigger 
the  need  for  a  new  510(k)  under 
§  807.81(a)(3).  However,  manufacturers 
should  maintain  documentation  in  their 
design  history  file  (see  §  820.30(j))  to 
demonstrate  that  they  meet  the  special 
controls.  One  year  after  the  effective 
date  of  this  rule,  any  external  eyelid 
weight  that  does  not  comply  with  the 
special  controls  established  in 
§  886.5700(b)(1)  or  implantable  eyelid 
weight  that  does  not  comply  with  the 
special  controls  established  in 
§  886.5700(b)(2)  this  rule  will  be 
considered  adulterated  and  misbranded 
(sections  501(f)(1)(B)  and  502(o)  of  the 
FD&C  Act  (21  U.S.C.  351(f)(1)(B)  and 
352(o))  until  such  time  as  the  device:  (1) 
Complies  with  the  special  controls  and 
any  premarket  notification 
requirements;  (2)  is  approved  in  a  PMA 
application;  or  (3)  is  classified  into  class 
1  or  II  under  section  513(f)(2)  or  (3)  of 
the  FD&C  Act. 

A  510(k)  submission  for  an  eyelid 
weight  either  filed  before  the  effective 
date  of  this  rule,  but  not  yet  cleared  for 
marketing  or  filed  after  the  ellective  date 
of  this  rnl(;  may  he  chiarcul  for  marketing 
oidy  if  th(!  d(!vice  (:om])li(!s  with  th(! 
special  controls  established  for  this 
d(!vice  type.  The  snhmilt«!r  may 
demonstrate  that  the  special  controls 
have  been  met  hy  incor|)orating 
|)revionsly  submitted  information  hy 
Kilenaice,  or  by  providing  newly 
generated  inlormalion.  A  submitter’s 
first  r)1()(k)  s\il)mission  for  an 
implantable  eyelid  weight  fihtd 
following  lh(!  publication  of  this  final 
rnl(!  shonid  h(!  a  traditional  5U)(k) 
snhmi.ssion.  Filing  of  a  .special  510(k) 
snhmi.ssion  for  a  modified  iinjilantahie 
<!yelid  weight  is  only  appropriate  after 
l''l)A  has  cleared  an  initial  510(k) 
snbmi.ssion  that  establishes  that  the 
device  complies  with  the  special 
controls  establi.shed  for  the  device  type. 

VI.  Environmental  Impact 

The  Agency  has  determined  under  21 
CFR  25.34(b)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VII.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866, 


Executive  Order  13563,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  and 
the  Unfunded  Mandates  Reform  Act  of 
1995  (Pub.  L.  104-4).  Executive  Orders 
12866  and  13563  direct  Agencies  to 
assess  all  costs  and  benefits  of  available 
regulatory  alternatives  and,  when 
regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
Agency  believes  that  this  final  rule  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

The  Regulatory  Flexibility  Act 
requires  Agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  the  final  regulation 
classifies  a  previously  unclassified  pre¬ 
amendment  device  type,  there  are  only 
five  registered  establishments  listed  in 
the  Establishment  Registration  and 
Device  Listing  database,  and  the 
regulation  designating  the  classification 
of  eyelid  weights  as  class  II  is  consistent 
with  the  historical  regulatory  oversight 
given  to  this  device  typo,  the  Agency 
certifies  that  the  final  rule  will  not  have 
a  .signific;ant  economic  im])ac:t  on  a 
substantial  number  of  small  entities. 

S(!(;tion  2()2(a)  of  the  Uofuiuhid 
Mandates  Reform  Act  of  1995  nKpiires 
that  Agen(:i(!.s  |)re|)ar(i  a  written 
slalcnnent,  which  includes  an 
a.sse.ssinent  of  anticipated  costs  and 
benefits,  hcifon;  pn)|)o.sing  "any  i  nle  that 
includes  any  Federal  mandate  that  may 
Ktsnlt  in  the  ex|)enditnre  hy  .State,  local, 
and  tribal  govm'nnnmls,  in  IIk;  aggregate, 
or  by  th(!  |)rivat(!  sector,  of  .$1 9(),()()(),()()l) 
or  more  (adjnstcid  amnially  for  inflation) 
in  any  one  yiiar.”  The  current  thrcishold 
after  adjustment  for  inflation  is  .$141 
million,  using  the  most  current  (291  2) 
Implicit  Price  Deflator  for  the  (boss 
Domestic  Product.  FDA  do(!.s  not  ex|)(;ct 
this  final  ride  to  residt  in  any  l-yiiar 
exjienditnre  that  would  meet  or  exceed 
this  amount. 

VIII.  Paperwork  Reduction  Act  of  1995 

'rhis  final  rule  establi.shes  .special 
controls  that  refer  to  currently  approved 
collections  of  information  found  in 
other  FDA  regulations.  The.se 
collections  of  information  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  The  collections  of  information  in 
21  CFR  part  807,  subpart  E,  have  been 
approved  under  OMB  control  number 
0910-0120;  the  collections  of 
information  in  21  CFR  part  801  have 
been  approved  under  OMB  control 
number  0910-0485. 


List  of  Subjects  in  21  CFR  Part  886 

Medical  devices.  Ophthalmic  goods 
and  services. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  886  is 
amended  as  follows: 

PART  886— OPHTHALMIC  DEVICES 

■  1.  The  authority  citation  for  21  CFR 
part  886  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360,  360c,  360e, 
360j,  371. 

■  2.  Add  §  886.5700  to  subpart  E  to  read 
as  follows: 

§886.5700  Eyelid  weight. 

(a)  Identification.  An  eyelid  weight  is 
a  prescription  device  made  of  gold, 
tantalum,  platinum,  iridium,  or  surgical 
grade  stainless  steel  that  is  rectangular 
in  shape  and  contoured  to  the  shape  of 
the  eye.  The  device  is  intended  for  the 
gravity  assisted  treatment  of 
lagophthalmos  (incomplete  eyelid 
clo.sure). 

(1)  The  external  eyelid  weight  is 
adhered  to  the  outer  skin  of  the  iqiper 
eyelid. 

(2)  The  implantable  eyelid  weight  is 
implanted  into  the  upper  eyelid. 

|h)  (ilassificalion.  (1)  Class  II  (.s|)e(:ial 
controls)  for  the  external  eyelid  weight. 
'I’he  external  eyelid  weight  is  exeiiq)! 
from  the  premarkel  notirication 
|)rocednres  in  .snl)|)arl  i'iofparl  897  of 
this  (:ha|)ler  subject  to  the  limitalions  in 
^88().9.  The  .s|)ecial  conh'ols  for  Ihe 
external  eyelid  weight  are: 

(1)  'I'esting  demonstrating  the 
hiocom|)atihility  of  the  device;  and 

(ii)  Labeling  must  include  the 
following  information: 

(A)  .S|)ecific  instructions  regarding  the 
|)roper  |)lacement,  sizing,  and  removal 
of  the  device;  and 

(B)  A  warning  stating  that  the  patient 
should  he  instructed  to  remove  the 
device  prior  to  entering  a  magnetic 
resonance  environment. 

(2)  Cdass  11  (special  controls)  for  the 
implantable  eyelid  weight.  The  .special 
controls  for  the  implantable  eyelid 
weight  are: 

(i)  Testing  demonstrating  the 
biocompatibility  of  the  device; 

(ii)  Testing  demonstrating  the  sterility 
and  shelf  life  of  the  device; 

(iii)  Nonclinical  testing  evaluating  the 
compatibility  of  the  device  in  a 
magnetic  resonance  environment. 

(iv)  Patient  labeling  to  convey 
information  regarding  the  safety  and 
compatibility  of  the  device  in  a 
magnetic  resonance  environment,  the 
conditions  under  which  a  patient  with 
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the  device  can  be  safely  scanned,  and  a 
mechanism  for  a  healthcare  provider  to 
obtain  detailed  information  about 
magnetic  resonance  safety  and 
compatibility  if  needed. 

Dated:  April  15,  2014. 

Leslie  Kux, 

Assistant  Commissioner  for  Policy. 

|FR  Doc.  2014-08940  Filed  4-18-14;  8:45  am] 
BILLING  CODE  4160-01-P 


DEPARTMENT  OF  STATE 

22CFR  Part  173 
[Public  Notice  8703] 

RIN  1400-AD50 

Availability  of  Public  Diplomacy 
Program  Material  Within  the  United 
States 

agency:  Department  of  State. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  The  Department  of  State 
(“Department”)  is  amending  its 
regulations  to  implement  Section  1078 
of  the  National  Defen.se  Authorization 
Act  t)f  2013.  'I’liis  statutory  jirovision, 
which  ent(!red  into  effect  on  July  2, 

2013,  aineiids  previous  law  to  allow  the 
l)e|)artmeiit  and  the  Itroadcastiiig  lioard 
of  ( loveniors  (“Itltd”)  to  make  piihlic 
(li|)lomacy  program  material  available 
within  the  United  .Slates,  upon  re(|ne.sl, 
lollowing  the  dis.semi nation  of  such 
material  ahroad,  and  reipiires  the 
Department  to  issue  regulations 
im|)lemenl ing  this  change. 

DATES:  This  inlerim  hiial  ride  will 
hecome  A|)ril  21, 2014.  ‘I'he  Department 
will  acce|)t  comments  on  the  interim 
final  ride  from  the  pnhiic  until  )nne  20, 

2014. 

ADDRESSES:  Yon  may  suhmit  comments 
hy  any  of  the  following  methods; 

•  Online:  Persons  with  access  to  the 
Internet  may  view  this  rule  and  provide 
comments  hy  going  to  the 
regulations. gov  Web  site  at:  http:// 
www.reguIations.gov. 

•  Mail  ( paper,  disk,  or  CD-HOM 
submission):  Director,  Office  of  Policy 
and  Outreach,  Bureau  of  International 
Information  Programs,  IJ.S.  Department 
of  State,  State  Annex  5  (SA-5),  Floor  5, 
2200  C  Street  NW.,  Washington,  DC 
20522-0505. 

•  Email:  IIP_lnquiries@state.gov.  You 
must  include  the  RIN  (1400-AD50)  in 
the  subject  line  of  your  message. 

Inspection  of  Public  Comments:  All 
comments  received  before  the  close  of 
the  comment  period  will  be  available  for 
public  inspection,  including  any 


personally  identifiable  or  confidential 
business  or  financial  information  that  is 
included  in  a  comment.  The  Department 
of  State  will  post  all  comments  received 
before  the  close  of  the  comment  period 
at  http://www.regulations.gov.  You  may 
search  on  the  RIN  for  this  rule,  1400- 
AD50. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 

DeBlauw,  Director,  Office  of  Policy  and 
Outreach,  Bureau  of  International 
Information  Programs,  U.S.  Department 
of  State,  SA-5,  Floor  5,  2200  C  Street 
NW.,  Washington,  DC  20522-0505; 
phone:  (202)  632-9938;  fax  (202)  632- 
9901. 

SUPPLEMENTARY  INFORMATION: 

Executive  Summary 

Section  1078  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2013, 
Public  Law  112-239  (“NDAA”),  which 
entered  into  effect  on  July  2,  2013, 
amends  and  clarifies,  respectively, 
section  501  of  the  United  States 
Information  and  Educational  Exchange 
Act  of  1948,  as  amended  (22  IJ.S.C. 

1461;  “the  Smith-Mundt  Act”)  (“Section 
501”),  governing  the  domestic 
distribution  of  certain  information  about 
the  United  .States,  its  jieojile,  and 
policies  (“Program  Material”)  prepared 
for  di.sseinination  ahroad;  and  section 
208  of  the  Foreign  Relations 
Anihori/ation  Act,  Fiscal  Years  l‘)8() 
and  1 0tt7  (22  1  )..S.C.  14()1  — la)  (".Section 
2()}1”),  governing  the  creation  ofsiich 
material  for  the  piirpo.se  of  influencing 
(lomesi ic  |)nhl ic  opinion. 

Thi;  revised  .Section  501  anihori/.es 
the  use  of  public  (li|)lomacy  funds  for 
the  preparation,  (lisseminalion  and  ii.se 
of  Program  Material  “intended  for 
foreign  audiences  ahroad.”  With  respect 
to  Program  Material  disseminated 
ahroad  on  or  after  jnly  2,  the 
Department  and/or  the  BBO  may,  upon 
reipiest,  make  such  material  available 
within  the  United  .States,  and  both  the 
De])arlnient  and  BBU  must  i.ssue 
nece.s.sary  regulations  to  e.stahlish 
procedures  to  maintain  .such  material, 
for  reimhur.semnnt  of  reasonable  co.sts 
incurred  in  fulfilling  requests  for  such 
material,  and  to  ensure  that  persons 
seeking  the  release  of  such  material 
have  .secured  and  paid  for  necessary 
U.S.  rights  and  licenses.  (The  BBG 
published  its  interim  final  rule  on  July 
2,  2013,  with  a  final  rule  published  on 
November  8,  2013  (78  FR  67025).) 

The  mission  of  U.S.  public  diplomacy 
is  to  support  the  achievement  of  U.S. 
foreign  policy  goals  and  objectives, 
advance  national  interests,  and  enhance 
national  security  by  informing  and 
influencing  foreign  publics,  and  by 
expanding  and  strengthening  the 


relationship  between  the  people  and 
Government  of  the  United  States  and 
citizens  of  the  rest  of  the  world.  Public 
diplomacy  outreach  includes 
communications  with  foreign  audiences 
abroad  through  Program  Material 
prepared  with,  and  efforts  supported  by, 
funds  appropriated  or  otherwise  made 
available  for  this  purpose.  Prior  to  the 
2013  NDAA,  such  material  could  not  be 
disseminated  within  the  United  States 
but  could  be  available  at  the  Department 
following  its  release  abroad,  upon 
request,  for  examination  only  to  limited 
categories  of  requesters  (j.e., 
representatives  of  U.S.  press 
associations,  newspapers,  magazines; 
research  students  and  scholars; 

Members  of  Gongress). 

Regulatory  Analysis 

Administrative  Procedure  Act 

The  Department  is  of  the  opinion  that 
this  rulemaking  is  exempt  from  the 
notice-and-comment  provisions  of  5 
U.S.G.  553  under  the  good  cause 
exception  of  5  U.S.G.  553(b).  There  is 
good  cause  under  5  U.S.G.  553(h)(B)  and 
(d)(3)  to  have  this  rule  effective  at  the 
time  of  publication.  Becau.se  one  of  the 
])ur])ose.s  of  this  rule  and  the  law 
underlying  this  rule  is  to  allow 
inldnnation  di.s.seinination  outside  of 
the  Freedom  of  Inionnation  Act  for 
I'rograin  Material,  and  hecan.se  of  the 
already  past  idfective  date  (d  the  law, 
the  intent  of  the  law  would  he  frn.strated 
if  the  Department  conid  not  begin 
implementing  thi.s  rule  and  re.sponding 
to  domestic  reipiests  lor  I’rogiam 
Materi.'d  as  soon  ;is  |io.ssihle. 

Accordingly,  the  Department  linds  that 
normal  pnhiic  ridemaking  |)rocednres 
are  impnicticahle  and  imneces.s.iry,  and 
that  there  is  good  can.se  under  5  I  I..S.( !. 
553(h)(B)  and  (d)(3)  to  exempt  thi.s  ride 
from  |)id)lic  rulemaking  |)roce(hires  and 
to  implement  this  rule  upon 
jiiihlicalion.  Without  jirejudice  to  the 
ilejiartment’s  determination  that  there  is 
good  cau.se  to  exemjit  thi.s  rule  from 
jnihlic  rulemaking  procedures,  in  the 
interests  of  tran.sparency  and  public 
participation,  the  Department  is 
publishing  this  rule  as  an  interim  final 
rule  with  a  6()-day  provision  for  public 
comment. 

k’urthermore,  because  this  is  a 
.substantive  rule  that  relieves  restrictions 
imposed  by  previous  versions  of  22 
U.S.G.  1461  and  1461-la,  the 
Department  may  implement  this  rule  at 
the  time  of  publication  under  5  U.S.G. 
553(d)(1).  This  rule  does  not  require  or 
prompt  the  public  to  take  any  action; 
rather,  it  functions  to  relieve  the 
prohibition  that  prevented  the 
Department  from  responding  to  requests 
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for  Program  Material  from  the  U.S. 
public,  U.S.  media  entities,  or  other  U.S. 
organizations.  This  rule  benefits  the 
jniblic,  media,  and  other  organizations 
by  allowing  them  to  request  and  access 
the  Department’s  ITogram  Material, 
which  j)reviously  coidd  not  he 
dis.seminated  within  tlu!  IJuitcid  .Slates. 

Snidll  Itiisiiicss  Hcf’iildlory  luiforcdiiidnl 
l•'dinl(;ss  Acl  of  1  !)!)(> 

This  I'idemakiiig  is  iittl  a  major  i  ide  as 
(l(;lined  hy  .S  U..S.U.  >U)4  lor  the  pinposes 
of  ( ioiigressional  n;vi(!W  of  agency 
roleinakiiig  imdei  the  .Small  M\isiness 
Regidiil«»iy  I'iidorceimml  l''airm;ss  Acl  of 
This  rulemaking  will  not  result  in 
an  annual  ei  lect  on  I  he  (economy  of  .$  1 00 
million  or  more;  a  major  increase  in 
costs  or  |)rices;  or  signilicant  advtn.se 
eliects  on  competition,  em|)loymenl, 
inveslimml,  |)rodnctivity,  innovation,  or 
the  ability  of  Unit(td  .States-hased 
com|)ani(!.s  to  com|)ete  in  domestic  and 
(!Xj)ort  markets. 

Unfunded  Mundcdcs  Hofonn  Act  of  IffOn 

This  rulemaking  will  not  result  in  the 
expenditure  hy  State;,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
year  and  it  will  not  significantly  or 
uniquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  under  the  provi.sions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

The  Department  has  determined  that 
this  rulemaking  will  not  have  tribal 
implications,  will  not  impose 
substantial  direct  compliance  costs  on 
Indian  tribal  governments,  and  will  not 
pre-empt  tribal  law.  Accordingly,  the 
requirements  of  Executive  Order  13175 
do  not  apply  to  this  rulemaking. 

Regulatory  Flexibility  Act/Executive 
Order  13272:  Small  Business 

The  Department  hereby  certifies  that 
these  regulatory  changes  will  not  have 
a  significant  impact  upon  small 
businesses. 

Executive  Order  13563  and  Executive 
Order  12866 

The  Department  is  publishing  this 
rulemaking  in  response  to  a  statutory 
requirement  that  will  make  more 
information  available  to  the  public; 
therefore,  the  benefits  of  the  rulemaking 
outweigh  any  costs.  The  Department 
does  not  consider  this  rulemaking  to  be 
a  “significant  regulatory  action’’  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review,  as 


amended  by  Executive  Order  13563. 

The  Department  has  reviewed  this 
rulemaking  to  ensure  its  consi.stency 
with  the  regulatory  philo.sophy  and 
principles  set  forth  in  the  Executive 
Orders. 

Executive  Order  12988 

The  D(!|)artm(!nt  has  nwiewiid  this 
rulemaking  in  light  oi  .sections  3(a)  and 
(h)(2)  (tf  Executive!  ( )rder  1 2988  to 
eliminate  amhignity,  minimi/.e 
litigation,  estahlish  clear  legal 
standards,  and  I'cdnce  hnrd(!n. 

Exeent ive  ( Inters  17.372  and  13132 

This  rnhiinaking  will  not  have  a 
snhstantial  direxl  ellecl  on  thestat(!S,  on 
the  relalionshi|)  hetw(!en  tin!  national 
gov(!rnm(!nt  and  tin!  stat(!s,  or  on  tin! 
distrihntion  of  pow(!r  and 
r(!S|>onsihil it i(!.s  among  tin!  various 
h!V(!ls  of  gov(!rnm(!nt.  Tln!r<!lbr(!,  in 
accordance!  with  s(!ction  (>  of  l'ix(!cnt  iv(! 

( )rd(!r  1 31 32,  it  is  d(!t(!rmined  that  this 
rnlemaking  do(!S  not  have!  snlfie:ie!nt 
feieleualism  implie:ations  te)  reKpiire! 
e:e)n.sidtatie)ns  or  warrant  the;  preparatieen 
e)f  a  feelenali.sm  summary  impact 
statement.  Executive  Order  12372, 
reigarding  intergovernmental 
consultation  on  federal  programs  and 
activities,  does  not  apply  to  this 
rulemaking. 

Paperwork  Reduction  Act 

This  rulemaking  contains  no  new 
information  collections  subject  to  the 
Paperwork  Reduction  Act,  44  U.S.C. 
Chapter  35. 

List  of  Subjects  in  22  CFR  Part  173 

Broadcasting,  Communications, 
Education,  Foreign  relations.  Freedom 
of  information.  Information, 
Publications,  Records,  Radio. 

Accordingly,  22  CFR  chapter  I, 
subchapter  R,  is  amended  by  adding  a 
new  part  173  as  follows: 

PART  173— AVAILABILITY  OF  PUBLIC 
DIPLOMACY  PROGRAM  MATERIAL  IN 
THE  UNITED  STATES 

Sec. 

173.1  Purpose  and  scope. 

173.2  Definitions. 

173.3  Availability  of  program  material. 

173.4  Terms  of  use  and  other  compliance. 

173.5  Fees. 

Authority:  the  United  States  Information 
and  Educational  Exchange  Act  of  1948,  as 
amended  (22  U.S.C.  1461,  et  seq.):  Section 
1078  of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  2013,  Pub.  L.  112-239. 

§  1 73.1  Purpose  and  scope. 

This  part  contains  the  rules  that  the 
Department  follows  for  responding  to 
requests  for  the  release  within  the 


United  States  of  public  diplomacy 
program  material  generated  pursuant  to 
the  U.S.  Information  and  Educational 
Exchange  Act  of  1948,  as  amended  (22 
U.S.C.  1431, 0/  seq.;  “the  Smith-Mundt 
Act’’).  It  is  th(!  D(!])artment’s  policy  to 
mak(!  its  ])rograin  iuat(!rial  available!  on 
its  public  W(!h  site!  or  via  third-party 
platforms  wh(!n(!V(!r  doing  so  is 
(:on.si.st(!nt  with  th(!  I )(!|)artin(!nt’s 
mission  and  all  statnlory  anlhoriti(!.s, 
prohibitions,  contractual  obligations, 
principl(!S,  and  standards.  I<<!(|n(!sts  lor 
program  mat(!rial  that  is  not  available!  on 
the!  I )e!parlm(!nt’s  pnhiie:  We!h  site!  or  via 
thirel  parly  plalloiins  mnsi  he!  snhmilt(!(l 
imele!r  the!  I‘'re!e!ehmi  eel  Inieii inalie)n  Ae:l 
(the!  “I''(  )l  A”)  pnrsnaiil  tee  the!  Ft  )IA 
pieevisieens  eif  22  ( !I''E  part  17l,snh|iarl 
M. 

§173.2  Definitions. 

I'eer  the!  pnrpe)se!s  eef  this  part, 

(a)  Program  niatericd  s\un\  me!an 
inieirmcitie)n  eiheent  the!  Unite!el  .St<ite!s,  its 
|)e!e)|)le!  anel  pe)lie:ie!S,  inte!nele!el  leer 
feereign  anelie!ne;e!.s  jibreeael,  that  the! 
Deqeiirtmeut  jereparees  eer  a.ssists  in 
j)re])ariug  using  public  eliplomacy  fnnels 
cind  di.sseminates  to  feereign  auelienc(!s 
enitside  of  the  United  States  pursuant  to 
the  Smith-Mundt  Act  and  Section  208  of 
the  Foreign  Relations  Authorization  Act, 
Fiscal  Years  1986  and  1987  (22  U.S.C. 
1461 -la),  as  amended.  Program  Material 
includes,  but  is  not  limited  to, 
electronic  journals,  pamphlets,  books, 
maps,  posters,  videos,  presentations, 
pbotos,  games,  curricula  and  other 
teaching  materials,  and  certain  social 
media  and  web-based  interactive 
technology  content  produced  in 
Washington,  DC,  as  well  as  such 
materials  and  content  produced  at  U.S. 
embassies  abroad. 

(b)  Request  shall  mean  any  attempt  to 
access  the  Department’s  Program 
Material,  including  through  the 
Department’s  public  Web  sites  and 
third-party  platforms,  or  through  a 
direct  inquiry  to  a  Department  official  in 
connection  with  a  speech  or  other 
engagement. 

(c)  Requester  shall  mean  any  private 
person  or  entity  that  requests  that  the 
Department  make  Program  Material 
available  within  the  United  States. 

§  173.3  Availability  of  program  material. 

(a)  The  Department  makes  Program 
Material  available  to  Requesters 
electronically  through  Department  Web 
sites  and/or  various  third-party 
platforms,  where  such  material  has  been 
disseminated  to  audiences  abroad.  Once 
Program  Material  is  published,  it 
remains  available  in  digital  format  until 
removed  or  archived  by  the  Department 
at  its  discretion  [see  paragraph  (c)  of  this 
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section).  For  access  to  such  Program 
Material,  Requesters  may  visit 
www.state.gov/r. 

(I))  As  a  general  matter.  Program 
Material  j)uhlishe(l  both  el(!ctrouically 
and  in  hard  copy  will  he  made  availahle 
(ilectronically  lliroiigli  Department  Wcsh 
sites  and/or  various  third  parly 
|>lairorms,  although  IIk!  Dttpaiimeul 
reserv(!s  the  right  to  make  Piogram 
Material  availahle  in  hard  copy  at  its 
sole  discretion.  To  the  extent  a 
Kecpiester  seeks  Program  Matcn  ial  tliat  is 
not  made  availal)!*!  onliiu!  through 
Itepaitment  Weh  sites  oi  t lord  party 
|)latiorms,  such  material  must  he 
lecpiested  nnd(;r  thi;  l‘'(  )l  A  pm.snani  to 
the  proc(!dni(;s  outlined  at  7.7.  ( il'K  part 
171,  .Snhpai  I  It. 

(c)  The  l)e|)ailmenl  will  r(;move 
Program  Malcnial  irom  l)(!parlment  and 
third  |)arty  Wd)  sitcss  when  it  de(!ms 
such  material  no  longer  relevant  to  the 
Department’s  |)nl)lic  di|)lomacy  mission. 
The  D(!parlnu!nt  will  also  r(!mov(! 
Program  Material  when  nHpiinul  hy 
lic(!nsing  agrejunents  with  third-jjarty 
copyright  holders.  To  the  extent  a 
Kecjnester  seeks  Program  Material  that 
has  been  removed  for  whatever  reason, 
such  material  must  be  recjuested  under 
the  FOIA  pursuant  to  the  procedures 
outlined  at  22  CFR  part  171,  Subpart  B. 

(d)  Once  Program  Material  has  been 
removed  from  the  Department’s  Web 
site  or  third-party  platforms,  a 
determination  will  be  made  as  to 
whether  it  is  a  permanent  Department 
record  under  the  Department’s 
applicable  Records  Disposition 
Schedule  (“RDS”).  Permanent  records 
will  be  transferred  in  their  entirety  to 
the  National  Archives  and  Records 
Administration  (“NARA”)  according  to 
the  RDS;  see  36  CFR  1256.98  for 
information  about  how  to  request 
Department  Program  Material  that  has 
been  transferred  to  NARA.  Material 
designated  as  “temporary”  under  the 
applicable  RDS  will  be  destroyed  once 
it  has  been  removed  from  the 
Department  or  third-party  sites. 

§  1 73.4  T erms  of  use  and  other 
compliance. 

Requesters  and  users  of  Department 
Web  sites,  or  third-party  Web  sites 
containing  Program  Material,  are 
responsible  for  complying  with  the 
Terms  of  Use  applicable  to  any  such 
site.  Requesters  are  also  solely 
responsible  for  complying  with  any 
applicable  statutes  governing  the  use  of 
such  material  and  securing  appropriate 
licenses  for  use  of  such  material,  if 
required. 


§173.5  Fees. 

(a)  The  Department  will  make 
Program  Material  availahle  online  (/.e., 
in  digital  format)  at  no  co.st. 

(h)  The  Department  may  collect  a  lee 
for  r(!imbur.sem(!nl  of  tin;  reasonable 
costs  incurred  to  fulfill  recjnests  for 
Program  Matia  ial  not  availahle  onliiU!. 
Snell  re(|ne.st.s,  including  fees  ajiplicahle 
thereto,  shall  he  governed  hy  part  t7l, 
snhpart  It  of  I  his  .snhcha|iler. 

Ditlitd  A|>iil  l^,  7.nM. 

Kicliai'd  .Slengiil, 

I  Indi-r  Si-cn-ltiry  /(</'  diihlic  I HploiiKuy  mill 
I'lihlii:  Alliiini. 

|l'l<  Him  .  /(IM  (I’KIXX  i'ilnil  'I  lit  M,  It:'!!,  <iiii| 
imilNG  CODE  4710  II  P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1917 
[Docket  ID:  OSH A-201 2-0028] 

RIN  1218-AC72 

Vertical  Tandem  Lifts 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSH A),  Labor. 

ACTION:  Final  rule;  remand. 

SUMMARY:  OSHA  is  implementing  a 
court -ordered  remand  of  certain 
portions  of  the  standard  for  vertical 
tandem  lifts  (VTLs).  This  final  rule 
implements  the  remand  by:  Limiting  the 
application  of  the  comer-casting  and 
interbox-connector  inspection 
requirements  to  shore-to-ship  VTLs;  and 
removing  the  tandem  lifts  of  platform 
containers  from  the  scope  of  the  VTL 
standard. 

DATES:  The  final  mle  becomes  effective 
on  July  21,  2014. 

ADDRESSES:  In  accordance  with  28 
U.S.C.  2112(a),  the  Agency  designates 
Joseph  Woodward,  the  Associate 
Solicitor  of  Labor  for  Occupational 
Safety  and  Health,  Office  of  the  Solicitor 
of  Labor,  Room  S4004,  U.S.  Department 
of  Labor,  200  Constitution  Avenue  NW., 
Washington,  DC  20210,  to  receive 
petitions  for  review  of  the  final  rule. 

FOR  FURTHER  INFORMATION  CONTACT: 

General  information  and  press 
inquiries:  Frank  Meilinger,  Director, 
OSHA  Office  of  Communications,  U.S. 
Department  of  Labor,  Room  N-3647, 

200  Constitution  Avenue  NW., 
Washington,  DC  20210;  telephone:  (202) 
693-1999;  email:  Mei}inger.francis2@ 
doI.gov. 

Technical  Information:  Mrs.  Amy 
Wangdahl,  Director,  Office  of  Maritime 


and  Agriculture,  OSHA,  U.S. 

Department  of  Labor,  Room  N-3609, 

200  (^institution  Avenue  NW., 
Wa.shington,  IX;  20210;  telephone  (202) 
(>93-2086  or  email  wangdaht.(nuyii) 
dot. gov. 

SUPPLEMENTARY  INFORMATION: 

Gopies  of  this  l•edl;r(ll  l{egisli;r  nolice: 
Flecironic  copies  oi  this  Federal 
Register  nolice  are  available  at  http:// 
www.regnliilions.gov.  This  nolice,  as 
well  as  news  releases  and  oilier  relevani 
inrorination,  are  also  availahle  al 
OSIIA's  Wehsileal  http:// 
www.oshn.g/iv. 

.Since  Ihe  I97l)s,  iiilerniodalisni  (Ihe 
coiilaineri/.ation  oi  Cargo)  has  hecoine 
Ihe  (loniinani  mode  or(:arg,o  Iraieqiorl  in 
Ihe  niarilinie  iinhistry,  replacing, 
ceninries  old,  break  hulk  carg,o 
handling.  In  Ihe  marine  cargo  handling, 
indnsiry,  iiilerniodalisni  ly|)ically 
involves  Ihree  key  com|)onenls: 
■Slandardi/.ed  conlainers  with  nniiorni 
corner  cast ings;  interhox  connectors 
(such  as  semiaiitomalic  twistlocks)  to 
secure  thi!  containers  (to  each  other  at 
the  four  corners,  to  the  deck  ol  the  shi|), 
to  a  railroad  car,  or  to  a  truck  chassis); 
and  a  typo  of  crane  called  a  container 
gantry  crane  that  has  specialized 
features  for  rapid  loading  and  unloading 
of  containers.  Because  intermodalism  is 
highly  dependent  on  standardized 
containers  and  connecting  gear,  several 
international  organizations  have 
developed  standards  for  equipment  and 
practices  to  facilitate  intermodal  freight 
operations.  This  helps  ensure  that 
containers  and  interbox  connectors  are 
sized  and  operate  properly  so  that 
containers  and  connectors  from 
different  manufacturers  will  fit  together. 

On  a  ship,  containers  above  deck  are 
secured,  by  interbox  connectors,  to  each 
other  and  to  the  deck  of  the  ship.  In  the 
conventional  loading  and  unloading 
process,  the  container  gantry  crane  lifts 
one  container  (either  6.1  or  12.2  meters 
long)  at  a  time,  using  the  crane’s 
specially  developed  spreader  beam.  A 
VTL  is  the  practice  of  a  container  crane 
lifting  two  or  more  intermodal 
containers,  one  on  top  of  the  other, 
connected  by  a  particular  type  of 
interbox  connector,  known  as  a 
semiautomatic  twistlock. 

On  December  10,  2008,  OSHA 
published  a  final  rule  [73  FR  75245] 
adopting  new  requirements  relating  to 
VTLs  (73  FR  75246).  The  final  standard 
permitted  VTLs  of  no  more  than  two 
empty  containers  provided  that  certain 
safeguards  are  followed.  The  final  rule 
required,  among  other  safeguards, 
inspections  of  each  container,  interbox 
connector,  and  corner  casting 
immediately  before  use  in  a  VTL  (29 
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( nil  7.71  (i)(*t)).  I'Ik!  liiiiil  I  iil(!  al.sd 
proliihitcd  lilting;  |)lcitl(iiin  ciinliiitKa.s  a.s 
|)ai  1  ol  a  VI'I,  iiiiil  (7‘t  ( II'K 
11(17. 71(i)(1())). 

'I'Ik;  National  Maritime  Salcty 
A.s.sociation  (NMSA),  a  trade  a.s.sociation 
re|)resentinf>  inariiK;  terminal  o|)(;r;itors, 
|)etitioned  the  IJ.S.  (^onrt  of  A|)p(;al.s  lor 
the  District  of  (iohimhia  (iirenit  for 
n;view  r)f  the  VTI,  standard,  arguing,  in 
j)art,  that  two  of  the  Standard’s 
requirements — the  interbox  connector 
inspection  requirement  in 
§  191 7.71  (i)(9)  and  the  ban  on  VTLs  of 
platform  containers  in  §  191 7.71  (i)(10) — 
were  not  technologically  feasible.’  The 
Court  found  that  there  was  insufficient 
evidence  supporting  OSHA’s 
determination  of  technological 
feasibility  with  respect  to  those  two 
provisions.  Accordingly,  the  Court 
vacated  and  remanded  the  inspection 
requirement  at  §  1917.71(i)(9),  as 
applied  to  ship-to-shore  VTLs,  and  the 
total  ban  on  platform  container  VTLs  at 
§  1917.71(i)(10).  National  Maritime 
Safety  Ass’ n  v.  OSHA,  649  F.3d  743, 
753-54  (DC.  Cir.  2011). 

OSHA  is  revising  §  1917.71  to 
effectuate  the  Court’s  ruling.  First,  the 
Agency  is  removing  paragraph  (i)(10)  of 
that  section  which  prohibited  the  lifting 
of  platform  containers  as  part  of  a  VTL. 

In  addition,  it  is  revising  the  scope  of 
the  VTL  standard  in  the  introductory 
text  to  paragraph  (i)  of  that  section  to 
make  clear  that  vertical  tandem  lifts  of 
jdatform  containers  are  not  covered. 
Neither  the  proposed  nor  the  final  rule 
contemplated  that  platform  containers 
would  be  covered  under  tbe 
requirements  included  in  paragraph  (i), 
and  there  is  nothing  in  the  Cioiirt’s 
decision  indicating  that  it  intended  such 
a  result.  Cionsecjuently,  OSHA  believes 
that  tbe  only  reasonable  way  to 
implem(;nt  tin;  (iourt’s  decision  vacating 
tin;  ])rovi.sion  banning  VTLs  of  platform 
contaimas  is  to  exempt  VTLs  of  such 
containers  from  tbe  .scope  of  1 91  7.71  (i) 
in  addition  to  removing  (;xi.sting 
t)  1917.71(i)(l()). 

.Second,  ( ).SI  lA  is  adding  a  new 
paragraph  in  1 9  17.7  I  (i)(9)  to  make  the 
inspection  recpiiiements  in 
If  1 9  I  7.7  I  ( i)(1()  inapplicable  to  ship  to 
.shore  V  TLs.  I'lie  addition,  which 
appeai.s  in  paraf'iaph  |i )|9)( vii ),  .stales 

‘  I  JM'*A  iiliifi  Mi^'iMwl  tliiil  I  I )  (  )*il  I  A  1(1  lint  I  l(( 

<  l<MiH  iiihl  I  (ilo  (lull  V  I  I  .ri  |M»rio  II  dill  iiiil’  1(1 

woi  I*  Ml  ridlMl  y.  ( '/ )  t  Iim  tliiiidiii d  wiiii  ikiI  iMiiiti iiinid y 
iiM(  Mitfidiy  (II  Ji|i|ii(i|ii  kiIm  III  lif-dil  (d  lliM  ioiIm  wihI' 
/(HIM  iMijiiii MiitMiil ,  (  I)  (  ).M  1 A ‘r>  oiiIIk o  il  y  in  I iinilMil 
1(1  iM(|iiiiiiip,  iMil  |iiiilHl>iliii}i;.  wdil'  |ild(  M  I II  III  1)(  (in. 
niid  (4)  il  tliM  nliiiiddid  in  (illiMiwind  viilid,  in 
)Mdiiliii('  (  l.M  lA  nidiiddid  nMtIiiif*  diitlidi  ily  iiikImi  IIim 
(  l(  (  ii|id1idiuil  *iidMly  diid  MmiiIiIi  Ai  l  (/M  I  I  ( !  (I'l  I 
(i/lt)  ( .dii^'Kinn  iiiK  diinliliilidiidlly  dMlM^'nlMd  iln 
iMf'inldl  i  VM  |idWMi  Id  I  Iim  mxm(  iiti  vm  In  him  li  I  liivvovni . 
lliM  (  !diiil  liMiiind  tliond  |iiiiln  (if  NM.'lA’n  }iMlili(iii. 


that  tin;  re(|nirenK;nts  of  |)aragra|ih  (i)(9) 
ol  §  191  7.71  do  not  a|)|)ly  to  ship  to 
shore  VTLs. 

For  the  ha/.ards  addres.sed  by  llu; 

|)orl ions  of  tin;  VTL  standard  vacated  by 
the  l)(l  (iirenit,  OSI  lA  is  reverting  to  its 
|)rior  inl(;rprelaliv(;  positions.  For 
inspections  of  .shij)-lo-sbore  V'I'Ls, 
OSilA’s  j)o.silion  is  s(;t  forth  in  the 
S(;ptemt)(;r  2,  1993  letter  from  Roy 
Chirnharn  to  Michael  Hohlman  (the 
“Chirnham  letter”),  which  indicates  that: 

rho  containons  must  be  inspected  for 
vi.sible  defects  prior  to  hoisting  and  damaged 
containers  shall  not  be  hoisted  in  tandem. 
Ref.-29  C.F.R.  1918.85(d). 

(R.  Doc.  #OSHA-S025A-2006-0658- 
0003.)  Any  other  requirements 
referenced  in  the  Gumham  letter  that 
are  not  required  by  an  applicable 
standard  are  superceded  by  the  VTL 
standard. 

For  the  hazards  arising  from  lifts  of 
multiple  platform  (flatrack)  containers, 
the  letter  of  January  16,  2004  from 
Richard  E.  Fairfax  to  Larry  Hansen 
applies.  That  letter  states  that: 

When  connected  by  semi-automatic 
twistlocks  (i.e.,  liftlocks  that  are  not  built-in), 
only  two  empty  flatrack  containers  with  their 
end  frames  folded  may  be  lifted  as  a  vertical 
tandem  lift  (VTL).  When  connected  with 
internal  mechanisms  (i.e.,  built-in  connectors 
that  are  designed  for  lifting),  the  number  of 
empty  flatrack  containers  with  their  end 
frames  folded  that  may  be  lifted  cannot 
exceed  the  manufacturers’  recommendations, 
limpty  flatrack  containers  with  their  end 
frames  in  the  upright  position  are  not 
allowed  to  ho  lifted  as  a  V  rLhoc;ause  of 
strength  and  stability  considerations.  The 
))rovi.sions  listed  in  the  IGurnham  letter) 
apply  to  V  ri,  lifts  of  two  em))ty  containers 
connected  by  s(;mi-automatic  twistlocks. 
Although  the  Gurnham  letter  does  not 
specifically  mention  VTI,  lifts  of  llalrack 
contain(;r.s,  O.SIIA  concluded  that  tin; 
provisions  listial  in  the  letter  also  a))|)ly  to 
VTI,  lifts  of  two  empty  flatrack  containers 
with  lli(!ir  end  frames  folded  and  comiecled 
l)y  semi  automat ic  twistlocks. 

(R.  Doc.  //O.SI  IA-.S()2r)A-2(H)(i  ()(i.58 
011(3.) 

I''iiial  Fcoiiiniiic  AiiiilyNis  niid 
Kegiiliilury  l'h;xibilily  Acl  ( ierliliciilioii 

The  Agency  conchnie.s  thiil  the 
I evi.'iioii.s  will  not  iiiqio.'a!  any  addilioind 
(.lists  on  ein|doyei.s  as  il  merely 
iinplemiMils  the  oiilm  oi  the  (  ioinl 
iiananihng,  two  piovisioics  ol  the  V  I  I. 
.slanilai  1 1  at  h  I  9  1/  '/  I  ( i ).  Ana  i  e.nnil  ol 
the  ( ion  1 1  'n  ai  I  ion ,  eni  ployeif;  have  not 
neialed  to  i.oin|ily  with  the  iirspei.lion 
I  inpi  i  HuniMiln  in  h  I  9  I  7 .7  I  ( i  )(9).  with 
lespei.l  to  .slii|i  to  .nlioie  V  I  I..':,  oi  with 
the  hail  on  V  I  I.;;  ol  plalloini  conlainia;; 
in  '(  I  9  1  7.7  I  ( i )( I  0).  Ily  reinoviii)' 
work  place  i  i;qn  i  i  lanenin,  I  he  ( ioiiiT;: 
deci.sion  rednci;;;  ralliei  than  i ncrea;;i;;; 


compliance  costs.  This  final  ride  simply 
cod  i  lies  I  he  (ion  it’s  acl  ion.  Therelore, 
the  final  ride  does  not  im|io.se 
significant  additional  costs  on  any 
private  .sector  or  pnbi ic-.secloi  entity 
and  do(;.s  not  meet  any  of  the  criteria  lor 
a  significant  rule  ,sp(;cilied  hy  Executive 
Order  12({66  or  13563.  M(;canse  Ibis  final 
rnU;  bas  no  significant  additional  costs, 
OSHA  certifies  tbat  it  will  not  have  a 
significant  economic;  impact  on  a 
sub.stantial  numb(;r  of  small  entities. 
Accordingly,  the  Agency  is  not 
preparing  a  regulatory  flexibility 
analysis  under  the  Regulatory 
Flexibility  Act.  See  5  U.S.C.  605.  In 
addition,  the  requirements  of  the 
Regulatory  Flexibility  Act  do  not  apply 
because  a  general  notice  of  proposed 
rulemaking  was  not  published  for  this 
final  rule.  See  5  U.S.C.  601(2).  Likewise, 
the  rule  is  not  a  “major  rule”  for 
purposes  of  the  Congressional  Review 
Act.  See  5  U.S.C.  804. 

Federalism 

OSHA  reviewed  this  final  rule  in 
accordance  with  the  Executive  Order  on 
Federalism  (Executive  Order  13132,  64 
FR  43255,  Aug.  10,  1999),  which 
requires  that  Federal  agencies,  to  the 
extent  possible,  refrain  from  limiting 
State  policy  options,  consult  with  States 
prior  to  taking  any  actions  that  would 
restrict  State  policy  options,  and  take 
such  actions  only  when  clear 
constitutional  authority  exists  and  the 
problem  is  national  in  scope. 

Section  18  of  the  Occupational  Safety 
and  Health  Act  of  1970  (the  OSH  Act; 
U.S.C.  651  et  seq.)  allows  States  to 
adopt,  with  Federal  ajiproval,  a  plan  for 
the  d(;velopment  and  eidbrcement  of 
occiq)ational  .safety  and  health 
.standards;  OSI  lA  refers  to  .States  that 
obtain  Federal  approval  for  such  a  plan 
as  “Slate  IMan  .Stales”  (29  U.S.C.  667). 
Occiqiational  safety  and  health 
standards  develo|ied  by  .State  IMan 
.Stales  must  be  at  l(;asl  as  effi;ctive  in 
providing  .safe  and  bealllifni 
employmeni  and  places  ol  employment 
as  the  Fed(;ral  .standards,  .^iiibject  to 
these  riKpiiremenls,  .Slate  IMan  .Stales  are 
lice  to  develop  and  enlorci;  tli(;ir  own 
re(|nii (ummis  lor  o(.(:npalioMal  .salely 
and  luiallli  .slamlnids.  .Sei.lioii  llt|(.)|7)  ol 
I  he  (  ).SI  I  A(  I  pel  III  its  .Stale  IMan  Stales 
and  Tei  I  iloi  ins  to  develop  and  enloK.n 
then  own  slamlaids  loi  VI  I.  o|>eialions 
piovided  they  aie  at  leant  an  eilei.live  in 
piovidiii]’,  sale  and  lieallliliil 
employmeni  and  plai  its  ol  eniployinmil 
an  the  iei|iinenienln  n|ie(.ili(!d  in  lliin 
linal  1  nie. 

In  .Minimal  y,  llii.s  linal  i  nli;  (.oniplien 
with  I'ixei.nlive  I  (rdei  1 .3  I  In  .Stales 
willioni  (  ).SI  lA  appiovinl  .Stale  iMaiis, 
this  linal  ride  would  limit  .Stale  |ioli(.y 
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o|)lioii.s  in  dm  s:itim  inmnmi  ns  cvniy 
sliindnid  pi'oinnlgahid  liy().SIIA.  In 
Sliilns  will)  ().SIIA  :i|)|)i(iv(:d  .Sl.ilc  I’l.ins, 
lliis  nilninnkin^;  wonid  mil  signdiciindy 
limil  Stntn  |)oli(:y  o|ilions. 

Sifito  I’liin  Sliit(‘K 

WImn  l'’(!d(!r,'d  OSMA  inoinnlgiilns  ;i 
imw  standard  or  a  morn  slrin^cnl 
anmndinont  to  an  existing  standard,  the 
77  States  or  U.S.  Territories  witli  their 
own  OSHA-approved  occupational 
safety  and  health  plans  must  amend 
their  standards  to  reflect  the  new 
standard  or  amendment  or  show  OStlA 
why  such  action  is  unnecessary  (by 
showing,  for  example,  that  an  existing 
State  standard  covering  this  area  is 
already  “at  least  as  effective”  as  the  new 
Federal  standard  or  amendment).  (See 
29  CFR  1953.5(a).)  The  State  standard 
must  be  “at  least  as  effective”  as  the 
final  Federal  rule  and  must  be  adopted 
within  6  months  of  the  publication  date 
of  the  final  Federal  rule  (29  CFR 
1953.5(a)).  When  OSHA  promulgates  a 
new  standard  or  amendment  that  does 
not  impose  additional  or  more  stringent 
requirements  than  the  existing  standard, 
as  is  the  case  in  this  final  rule.  State 
Plan  States  are  not  required  to  amend 
their  standards,  although  OSHA  may 
encourage  them  to  do  so. 

The  27  States  and  territories  with 
OSHA-approved  State  Plans  are:  Alaska, 
Arizona,  California,  Connecticut, 

Hawaii,  Illinois,  Indiana,  Iowa, 

Kentucky,  Maryland,  Michigan, 
Minnesota,  Nevada,  New  Mexico,  New 
Jersey,  New  York,  North  Carolina, 
Oregon,  Puerto  Rico,  South  Carolina, 
Tenne.ssee,  Utah,  Vermont,  Virginia, 
Virgin  Islands,  Washington,  and 
Wyoming.  Connecticut,  Illinois,  New 
Jersey,  New  York,  and  the  Virgin  Islands 
have  O.SI  I A  ajiproved  Stale  Plans  that 
apply  to  .State  and  local  government 
employees  only. 

lliiliiiided  Mandates  Kelnriii  Act  ol 
1995 

( ).SI  I A  leviewed  t  his  linal  i  nie  in 
accordance  with  the  llniniided 
Mandates  Kelorni  Act  ol  I99!>  (7  t  ),.S.(  i. 
I!)l)l  (■/,•.(•(/.)  ami  I'ixecnl  i  ve  (  )i  del  17.117!) 
I!)!!  I  K  liltOTl  ((  let  7.11.  l')U:t)|  As 
disi.nssed  earlier  in  this  notice,  llie 
A)'ency  deleimined  that  this  tinal  Mile 
will  not  impo.sn  addiliinial  i osls  on  any 
|iiivale  secloi  oi  pnlilic  sei.toi  enlily. 

Act  Ol  (I  I  ngl  y ,  this  linal  inie  leqnnes  no 
additional  ex  pern  I  d  n  i  es  liy  eilhei  pnliln 
Ol  pi  I  vale  ein|iloyeis. 

I'lnlliei,  as  noted  eailiei  in  this  notice, 
die  A|',ency'.';  slamlaid.s  do  not  ap|ily  to 
.'ilale  and  loi.al  govei  ninenls  exi.epi  in 
.Males  that  have  elected  voinniarily  to 
adopt  a  .Mate  Plan  appioved  liy  the 
A)’,em  y.  (  !on.sei|nenl I y,  this  linal  ride 


does  not  meet  the  deiinilion  ol  a 
“ Federal  i niergovern mental  niandale” 
(see  .Sect  ion  42  I  (.5)  ol  the  I  Inhmded 
Mandates  Reform  Act  (2  t  I..S.(  i.  (i5U(.5)). 
Therefore,  for  the  purposes  of  the 
I  Infnmied  Mandates  Reform  Act,  the 
Agency  certifies  that  this  final  rule  does 
not  mandate  that  State,  local,  or  tribal 
governments  adopt  new,  unfunded 
regulatory  obligations,  or  increase 
expenditures  by  the  private  .sector  of 
more  than  $100  million  in  any  year.  In 
addition,  the  requirements  of  UMRA  do 
not  apply  because  a  general  notice  of 
])roposed  rulemaking  was  not  published 
for  this  final  rule.  See  2  U.S.C.  1532(a). 

List  of  Subjects  in  29  CFR  Part  1917 

Freight,  Longshore  and  harbor 
workers.  Occupational  safety  and 
health. 

Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  David  Michaels,  Ph.D., 
MPH  Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210.  It  is  issued  pursuant  to 
sections  4,  6,  and  8  of  the  Occupational 
Safety  and  Health  Act  of  1970,  Public 
Law  91-596,  84  Stat.  1590  (29  U.S.C. 

653,  655,  657),  section  41  of  the 
Longshore  and  Harbor  Workers’ 
Compensation  Act  (33  U.S.C.  941),  the 
judgment  of  the  court  in  National 
Maritime  Safety  Association  v.  OSHA, 
()49  F.3d  743  (D.C.  Cir.  2011),  and 
Secretary  of  Labor’s  Order  No.  1-2012 
(77  FR  3912). 

.Signed  at  Wa.shinglon,  Ddon  Ajiril  H, 

2014. 

David  Michaels, 

Assislanl  Secritlary  (if  l.dhor  for  ( tcciiixilioiuil 
Siifoly  (111(1 1  leal  III. 

Accordingly,  29(;FK  jiart  1917  is 
iimemled  as  follows: 

PART  1917— MARINE  TERMINALS 

■  I .  I'he  aiit  hoi  it  y  citat  ion  hii  pait  1917 
is  revi.sed  to  read  as  lollows; 

Aiiiliiiiily;  :i:t  1 1 ;;  t ;.  04 1 ;  /o  i  )  .*;.( ;  (..'):i, 
CM),  III)'/,  .‘>it<  itiliii  y  III  I  .iiliiii 'll  (  li  iliti  Nil 
7  I  (  111  I  R  a7ii4),  a  /ii  (4  I  I'R  ■.CiO'i'i),  '•  a  t 
(■ia  l-K  III/  111),  I  “Ml  (lili  I  K  'lO  l  l),  (i  'Ml  ((|7. 

IK  III).  1  •.'(100  (li'i  IK  'lOni /).  '|  700.'  ((i7 
I  K  (i'iO(ia),  '|  .'007  (77  I  K  1  1  KiO),  4  70  10  (7'i 
I  K  'I'l  I'l'i),  III  I  70  17  (77  I  K  tor,'),  IV. 

II 1 1|  il  II  II I  it  II,  mill  7')  I  1'  K  I  III!  I  I'll  I 

.'  iiii  I  mil  1017  '.'ll  iili.i  I  1 1.). I II II I  mil  liii  ')  I  I  .'  i  (  . 

'.'.1 

Sill  I II  II  I  I '  M  7  7'  I  II 1 1. 1 1  I '.Mil II I  1 1  III  Ini  4  ‘  1 

1 1 ;.  ( :  laoi  laio  uml  1 1  .'.  i .  '.'.;i 

■  7. .  iol  I  loo  19  17.7  1  i'l  ao II mill <1 1  liy 
lovisio)',  paiag,iaph  |i)  iol  1 1  n  Im  liny  loxi, 
addio);  paiagiaph  (i)(9)(vii),  ami 
lomovio)’,  paia)’iaph  |i)|  lll|  to  mad  as 
Iol  lows: 


§  1917.71  Terminals  handling  Intormodal 
containers  or  roll-on  roll-oft  operations. 

(i)  Vertical  tandem  lifts.  The 
following  r(;(|idi'(!ments  apply  to 
operations  involving  the  lifting  of  two  or 
more  intermodal  contaimns  hy  tin;  lop 
contaitnu'  (vertical  tandem  lifts  or 
VTLs).  'I'he.se  re(|uiremenls  do  not  a|)|)ly 
to  op(!rations  involving  the  lifting  of  two 
or  more  interconnected  platform 
containers. 

***** 

(9)  *  *  * 

(vii)  The  requirements  of  paragraph 
(i)(9)  of  this  section  do  not  apply  to 
ship-to-shore  VTLs. 
***** 
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BILLING  CODE  4510-26-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parties 

[Docket  No.  USCG-2014-0153] 

RIN  1625-AAOO 

Safety  Zone;  Lucas  Oil  Drag  Boat 
Racing  Series;  Thompson  Bay,  Lake 
Havasu  City,  AZ 

agency:  Coast  Cuard,  DHS. 

ACTION:  Temjiorary  final  rule. 

SUMMARY:  The  Coa.st  Cuard  is 
establishing  a  temjiorary  safety  zone 
within  the  navigable  waters  of 
riiomji.son  Hay  in  Lake  Havasu  City, 
Arizona  in  sn])|)ort  of  the  Lucas  Oil  Drag 
Hoat  Racing  Series  high  sjieed  drag  boat 
nice.  This  .safely  zoiu!  is  nece.ssary  to 
jirovide  for  the  .salety  of  the 
jiarticijianls,  crew,  sjiectators, 
jiarlicijiating  ves.sels,  ami  other  vessels 
ami  users  ol  the  waterway.  Persons  and 
vessels  are  jirohihiled  Irom  entering 
into,  transiting  Ihrongh,  or  am  boring 
within  this  salety  /.one  nnles.s 
ant  hoi  i'/.ed  liy  I  he  (  iaplai  n  ol  the  Poi  I ,  oi 
hi.',  de.'iignaled  lepiesentali  ve. 

DA  II  S:  This  1 11  In  i.'i  el  le(  I  i  ve  h  oni  7  a  in 
lo  '/  p.  Ill  on  May  7.,  7.(1 1  4  I  In  ongji  May 
4.  7.0  1  1 

AOOIII  Mil  S:  I  lol.nnienis  nienlioned  m 
llii.'i  pieamlile  am  pai  I  ol  doi  t  el  |l  l.'K  1  . 
'.’.II I  4  II I  !i!t  I  I  o  view  iloi  in  mints 
nienlioneil  in  (Ins  pmanihle  a.'i  lienig, 

.1  vail  able  in  the  dm  1  el ,  go  lo  /i///i  // 
WWW  I ef’iilal i( III!,. lyjie  (he  dm  tel 
nnniliei  in  (he  ‘'!>I'!AR(  !l  I"  box  and  <  bi.k 
".SFA  RUI I .  ”  Cl  K.l'  on  I  )pen  I  Im  kel 
I'oblei  on  the  line  assm  iaied  with  Ibis 
1 11  leniak i ng,.  Yon  may  al.'io  visit  the 
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Docket  Management  Facility  in  Room 
Wl 2-140  on  the  ground  floor  of  the 
Department  of  Transportation  West 
Building,  1200  New  jersey  Avenue  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions  on  this  rule,  call  or 
email  Petty  Officer  Giacomo  Terrizzi, 
Waterways  Management,  U.S.  Coast 
Guard  Sector  San  Diego,  Coast  Guard; 
telephone  619-278-7656,  email 
dllmarineeventssandiego@uscg.mil.  If 
you  have  questions  on  viewing  or 
submitting  material  to  the  docket,  call 
Cheryl  Collins,  Program  Manager, 

Docket  Operations,  telephone  (202) 
366-9826. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

DII.S  Diiparlinont  of  i loiiHiliiiHl  .Sticiirity 
I  K  I'edoral  KoKiNler 
Nl’KM  ()1  I'ropostid  Kiilciinikiii^ 

ri'K  ’r(!tiip(inii'v  I'iiiiil  KiiItt 

A.  Ki;gulal<»i'y  llislory  and  Inftiniialion 

TIm;  ( ioiist  ( iiiiiid  is  issuing  this 
l(tni|>iiiin'y  liiinl  i  iih;  witlmnl  priui 
unlit. i;  aiitl  n|)|>ni  I  iiii  i  I  y  In  i  .niii  iiiniil 
pnisnaiil  In  iiiil lini  il  y  iiiiilt;r  si;i.l  inn  d|ii) 
nl  lilt)  At  I  iiiiiiisi  I  ill  i  vn  I'l  nt.iitliiiit  At. I 
(  A  I '  A  )  (!>  I  I  I  (  i  !(!>.)(  1 1) )  1  11  is  I II  nvisinn 
iiiil  lini  i/.ns  nil  ii|>itiif  y  In  issiitt  ii  i  iilii 
williniil  |iiini  iinlit.it  mill  nppni  I  ii  ii  il  y  In 
I  niiiliii)iil  wliiiii  lint  ii)Miin.y  Ini  gnnil 
I  misii  liinis  lliiil  llint.ii  pint  iiiliiiiis  niii 
“  i  III  pi  ill  I II  iiliht,  iiiiiiiii  iinniii  y,  ni  i  niilimy 
In  I  lilt  pi  I  III  II  I  liliti  list  "  I  till  Iiii  'i  I  I  .'  i  (  ,. 
'iS'll  li)(  It  I,  I  lilt  (  iniisl  (  .Hill  1 1  I  i  iiil.'i  I  hill 
I'linil  I  iiiisii  iixisls  Ini  Mill  piililishiii|;  ii 
Mill  il. Hill  pinpiisitil  I  iilitiiiiil  iiig  (I'JI’KMI 
with  1 1!.';  pi  II  .1  In  this  i  ii  In  liiii.mi.sii  iiii 
Nl'KM  wniilil  Iiii  iiiipiiii.lii.iililn. 

I  .iijp.sl  ii:itl  iliihiils  dill  iinl  pinsniil  ihii 
( il iiisl  ( inm  il  niinii)di  I  iiiiii  In  ih  nil , 
piihlish,  mill  rnnitivi!  piililii:  i:niiiiiiniil  nii 
mi  Nl’KM.  As  .siirli,  Ihn  nvniil  wiiiilil 
ni:i:iii  lininin  tin;  riilniiinkiiig  pniiaiss  was 
cninplnln.  iiiiin(!(li;ili!  nclinn  is  nnnilnil  In 
hnip  protnci  the  snlnty  of  Ihn 
piirtici|)ants,  crnw,  s|)n(:t;itnrs,  mid 
p.irlici paling  ves.snis  froin  olhnr  vessels 
during  tliis  three  day  event. 

Under  5  U.S.ti.  553(d)(3),  for  IIk;  .sanu! 
reasons  nuintioned  above,  the  Cioast 
Guard  finds  that  good  cau.se  exi.sts  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Any  delay  in  the  effective  date 
of  this  rule  would  be  contrary  to  the 
public  interest,  because  immediate 
action  is  necessary  to  protect  the  safety 
of  the  participates  from  the  dangers 
associated  with  other  vessels  transiting 
this  area  while  the  race  occurs. 


B.  Basis  and  Purpose 

The  legal  basis  and  authorities  for  this 
rule  are  found  in  33  U.S.C.  1231,  46 
U.S.C.  Chapter  701,  3306,  3703;  50 
U.S.C.  191,  195;  33  CFR  1.05-1,  6.04-1, 
6.04-6,  and  160.5;  Public  Law  107-295, 
116  Stat.  2064;  and  Department  of 
Homeland  Security  Delegation  No. 
0170.1,  which  collectively  authorize  the 
Coast  Guard  to  propose,  establish,  and 
define  regulatory  safety  zones.  The  I-IO 
Race  Promotions  is  sponsoring  the 
Lucas  Oil  Drag  Boat  Racing  Series, 
which  will  involve  150  drag  boats,  10  to 
50  feet  in  length  from  across  the  United 
States  and  Canada.  The  safety  zone  will 
cover  the  majority  of  Thompson  Bay. 

This  temporary  safety  zone  is  necessary 
to  provide  for  the  .safety  of  the 
participants,  crow,  spectators,  sponsor 
vessels,  other  ves.sels,  and  u.sers  of  the 
waterway. 

C.  DiscuKsion  of  the  Final  Rule 

The  ( ]iiasl  Guard  i.s  establisbing  a 
.sainty  ziiiie  that  will  be  enri)ii:eil  liiiin  7 
a.m.  Ill  7  p.m.  iiii  May  2,  tliiimgli 

May  A,  20M.  Tlie  limil.s  iil  llin  .salnly 
/.linn  will  iiii  liiiln  all  lint  navigable 
watnrs  nl  ’I'liiiiiip.snn  Itay  nni:iini|ia.'>.siiil 
by  iliawinga  linn  Iniin  pniiil  In  pnini 
ailing  llin  Inllnwing  i  nniilinaln.'i: 

Nni  I  Inn  II  '/.nnn  linn: 

:M'".'/'!i'/.II()"  N,  I  M"2()''1ll  10"  W 
:ii'  ;'y''iy  7  I"  u,  i  i-r’y.o'i'i  y."  w 

I  Jill  I  II  WiKil  /.mill  1 .1  nil 

i-r  y.y'oy  mo"  i  j,  i  i-r  yi'iio  o:i"  w 
I'l'  y.i,'',  I  00"  1 1.  I  11'".'.  I'o  i  11  1"  w 

.'  mill  II  /.nnn  I  .i  nn 

.ii";'.y'oy  oo"  1 1.  i  ii";'  I'oo  o:i"  W 

:ii";'(.''i  I  00"  N,  I  ii"y.  I'l  lint"  w 

rlin  .'ailnly  /nnn  i.'i  nni.nnnmy  In 
pinviiln  Iiii  llin  Milnly  nl  llin  i  iiiw, 
iipni.lalnt.':,  pm  linipmil';,  anil  nllini 
vn.Minl.';  anil  n.'air;;  nl  Ihn  walni  way. 
I'niMin.'i  anil  vnsnni.':  will  bn  |nnlnliilnil 
Iniin  nnlnring,  inin,  Iran.'iiling,  llnnng,li,  nr 
anclniring  williin  llii.s  .salnly  /nnn  nnin.s.s 
anilnii  i/nil  by  Ihn  ( iaplain  nl  Ihn  I’nil,  in 
bis  (ln.sig,nalnil  rnpinsnnlalivn.  I'lin  linen 
day  nvnni  will  incimie  nllicial  racing  nn 
Ibiilay,  .Sainrday  and  .Sunday.  Belnm  llin 
nllnct  ive  |)erind,  I  be  ( loast  ( Inard  will 
publish  a  local  notice  to  mariners 
(I.NM). 

I).  Regulatory  Analyses 

We  developed  this  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  summarize  our  analyses 
based  on  these  statutes  and  executive 
orders. 

1.  Regulatory  Planning  and  Review 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 


Executive  Order  12866,  Regulatory 
Planning  and  Review,  as  supplemented 
by  Executive  Order  13563,  Improving 
Regulation  and  Regulatory  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  Executive  Order  12866 
or  under  section  1  of  Executive  Order 
13563.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  those 
Orders.  We  expect  the  economic  impact 
of  this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  is  unnecessary. 
This  determination  is  based  on  the  size, 
location,  and  the  limited  duration  of  the 
safety  zone.  Additionally,  to  the 
maximum  extent  practicable,  the  event 
sponsor  will  assist  with  boaters  wishing 
to  transit  the  racing  area  during  non¬ 
racing  times  throughout  the  three  days. 

2.  Impact  on  Snndl  Entities 

The  Kegulatory  Flexibility  Act  of  1980 
(K1''A),  5  U..S.C.  601-61  2,  as  amended, 
reipiires  federal  agencies  to  consider  the 
potential  imjiact  of  legolaliims  on  small 
entities  ilnring  inlemaking.  The  term 
“lanall  entities’’  comprises  small 
bnsinnssns,  mil  lor  prolil  oigmii/.alions 
ibal  am  iniinpnniinni I y  ownnil  anil 
opnialnil  anil  am  not  ilominani  in  Ibnii 
linbis,  anil  govni  iminnial  jin  isilii  I  ions 
wilb  popnialions  ul  less  Iban  till, 000 
llin  (  !i  lasi  I  .nai  1 1  cm  I  it  ins  n  ni  Ini  0  I  I.'i  (  t 
liO'ilb)  ibal  Ibis  inin  will  mil  bavn  a 
sil'iiibi  aiil  ni  iiiiiimii  mipai  I  on  a 
.siibslani  ml  iiiinibni  ol  small  nnlilins 
I  Ins  Mile  will  allni  I  ibn  lollowiii)' 
niililins,  laiiiin  ol  wbii  b  may  bn  small 
niililins  I  bn  o wiini fi  III  opnialoisol 
vessels  iiiinmbii)’  lo  Imiisil  oi  am  boi  m 
Ibn  I  III  pai  Ini  I  pin  I  ion  ol  I  .at  n  I  la  vasn 
bom  y  a  III  lo  '/  p  in  on  May  '.'.Ol'l 
I  III  iiiigji  May  A  ,  y.O  I  A 

I  bis  salnly  /nnn  will  mil  bavn  a 
si)',nibcanl  nconoinic  ini|iacl  on  a 
snli.slanl iai  nnnibni  ol  .small  nnlilins  loi 
Ibn  iollowing,  ma.'ains.  Alibiing, b  Ibn 
.salnly  /nnn  wonbi  ap|ily  In  Ibn  majoiity 
ol  Tbompson  May,  Irallic  wonbi  bn 
allowed  lo  pa.ss  lbrong,b  Ibn  /nnn  wilb 
Ibn  |)(;rmission  oi  Ibe  ( iaplain  ol  Ibn 
I’orl,  or  bis  (Insig.naled  rnpn;snnlali vn. 
The  event  s|ionsor  will  also  lo  their 
maxinmm  extent  assist  boaters  wishing 
to  transit  the  racing  area  (luring  non 
racing  limes  IbrougbonI  tin;  lbre(!  days. 
Ihdon!  tb(!  (iflective  ptiriod,  tlu!  Coast 
(hiard  will  publish  a  Local  Notice  lo 
Mariners. 

3.  Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Puh.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  rule.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
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jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency’s 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  (k)a.st  Guard,  call  1- 
HH8-RKC-FA1R  (1-888-734-3247).  The 
Goast  Chiard  will  not  retaliate  against 
small  entities  that  (|uesti()n  or  complain 
about  this  ride  or  any  policy  or  action 
of  t  he  ( least  ( inard. 

4.  dolhfclion  of  Infoi niol ion 

l  ids  role  calls  lor  no  new  collection 
ol  inlormation  under  llie  I'apei  work 
KiidiK.lion  Act  ol  IU!l!i  (44  I  l.b.t  I.  :i!.()l 
31,2(1) 

I‘'<^(lt^lilli!.nl 

A  tele  lias  iiii|,lii.alioiis  lot  ledeialisiii 
iiiidei  I'ixei  III  I  ve  I  )i  del  13  132, 
lei  lei  a  I  iniii ,  d  il  lias  a  siibslaiil  nil  diiei  I 
ellei  I  nil  llie  .'.(ales,  on  (lie  i  elal  1 1  ii  isli  1 1 , 
lielweeii  (lie  iialiniial  |'i  ivei  i  iiiiei  il  and 
I  lie  .lilt  es.  Ill  nil  I  lie  d  1  si  i  1 1  ill  I  inn  nl 
jinwei  and  i  es|  innsd  id  1 1  les  aiiinii)'  llie 
vaiinns  levels  nl  )'nvei  nnieni  We  liave 
analy/ed  tins  inie  nndei  llial  I  lidei  and 
del  ei  nil  lied  1 1  nil  tins  i  nie  dues  nnl  Inive 
nn|ilii  alinns  Ini  ledeialisni 

h  Ai  lo’ilir;. 

I  lie  I  Inasl  I  .innd  lespei  Is  llie  l  iisl 
AniendnienI  lifdilsnl  |iinlesleis. 
I’inlesleis  aie  asked  In  (.nnlai  I  llie 
|ieisnn  listed  in  the  I  OM  riJRIIIFIi 
INF  ORMAnON  CONTACT  seel  ion  In 
cnordinale  |irole.sl  ai  livilies  so  I lial  v"nr 
inessa)',e  can  he  received  wilhoni 
jeopardi'/.ing  the  salety  oi  seenrily  ol 
|ieo|)le,  places  or  vessels. 

7.  lliifniidod  Mondnlcs  H(^fovm  Act 

The  tlidimded  Mandates  Reform  Act 
of  It)?).'",  (2  U..S.(:.  1.'',31-l.f',38)  reiinires 
Federal  agencies  to  asse.ss  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addres.ses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 


8.  Taking  of  Private  Property 

This  rule  will  not  cause  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

9.  Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

10.  Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
(]bildren  from  Environmental  Health 
Ri.sks  and  Safety  Ri.sks.  This  rule  is  not 
an  economically  significant  ride  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  .safety  that  may 
di.spro|)ortionately  affect  children. 

/  /.  Indion  liilxd  Covni nincnl.^ 

This  role  doe.s  not  have  Irihal 
i mplical ions  mider  Executive  I  )ider 
I  3  r/li,  (  ioii.sidlalion  and  ( iiioidi nation 
wilh  Indian  Ti  ihal  I  iovei  ninenis, 
hni.aieio  il  dons  mil  have  a  .■iiihslantial 
(Inni  1  nihil  I  on  line  oi  nioin  Indian 
lidins,  on  dm  inhilion.ship  hniwnnn  Ihn 
I' ml  nod  I  .ovni  nninni  and  Indian  li  ihnn, 

Ol  on  Ihn  disl  i  diiil  ion  ol  powni  and 
I  n'lpomahl  I  il  in.'t  hniwnnn  Ihn  I'ndniiil 
(.ovninninni  and  Indian  liihmt 

/ /•.ni  /;;y  /'  //m  Ir. 

I  hni  III  lion  I'l  iiiil  a  '‘rii)'ndii  mil 
nnni)'y  in  lion”  nndni  I'ixni  nlivn  I  lidni 
It'.'  I  I  ,  A I  I II  an:  I  .oni  ni  n  i  np,  Fnpn  hil  lomi 
I  hill  .*  >p>ni  I II  mil  I  y  Allni  I  l.nnipy  .',npply, 
I  li.'il  I  ihiilion,  III  I  Ifin 

1.1  in  hni(  id  !ilondoid;. 

I  lii.s  lull!  don.'i  mil  ii.sn  Ini  hnii.al 
';l.’indai  d.s.  I  hnrnloin,  wn  did  mil 
comiidni  the  ii.sn  oi  volnnlaiy  con.snn.sn.': 
slandai  il.s. 

hi.  luivironmnnl 

We  have  analyzed  this  ridi;  nndei 
I  tepartment  of  I  lomeland  .Security 
Management  I  )i recti  ve  02,3- (It  and 
Commandant  Instruction  Ml(i475.ll), 
which  guide  the  Goast  Guard  in 
complying  with  the  National 
I'aiviromneiital  Policy  Act  of  196t) 
(NEPA)(42  U.S.G.  4321-^3700,  and 
have  determined  that  this  action  is  one 
of  a  category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  This  rule  involves 
establishment  of  a  safety  zone  on  the 
navigable  waters  of  Lake  Havasu.  This 
rule  is  categorically  excluded  from 
further  review  under  paragraph  34(g)  of 


Figure  2-1  of  the  Commandant 
Instruction.  An  environmental  analysis 
checklist  supporting  this  determination 
and  a  Categorical  Exclusion 
Determination  are  available  in  the 
docket  where  indicated  under 
ADDRESSES.  We  seek  any  comments  or 
information  that  may  lead  to  the 
discovery  of  a  significant  environmental 
impact  from  this  rule. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  Measures, 
Waterways. 

For  the  reasons  discus.sed  in  the 
preamble,  the  Goast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  I . 'I'he  imthority  citation  for  part  165 
cimtimms  tn  read  as  follows; 

Aiillioi  ily:  :i:t  1 1  .S  I I2.:il;  41,  I  l  .s.l 
I  :iiii|iiiti  '/III ,  :i;t(iii.  a'/iri;  mi  i  i  .s  i ;.  i<ii .  ni!,; 
t:t  I  :i'  K  I  0!,  I  ,  Il  04  I ,  Il  114  II.  null  Hill  !•; 

I’lili  I.  Ill’/  211!,,  I  III  .Mill  '/Illi4  ,  I  ),'.|iiii I iiiuiil 
III  I  II  II I  III  III  III  I  .'  Iiii  Hilly  I  liilii)'iil  lull  Nil  II  r/ll  I 

■  Add  >,  Mill  ri  I  Ii2!i  III  mail  as 
liilhiws: 

>1  Kill  I  I  I  Saittly  /onti,  I  m.iin  OH  Diitu 

III, III  llitcliifi  Sittlon,  I  h(,iii|>noii  May,  I  aim 
llavaitii  (.lly.  A/ 

|a )  I  -Oi  ill  Ii  III  I  III,  1 1  III  I  In  III  I  III,  na  li,l  y 
/mil,  will  III,  III, III  all  Ihi,  iiavipahh, 
wall, in  III  I  III  III  I  pni  III  May  iiiii  iiiiipanni,il 
hy  ihawiii);a  Inn,  iiuiii  |ii,iiil  In  piiiiil 
ahiii)'  ihi,  liilliiwiiip,  I  inn  iliiialun 
(  I  I  Noi  I lii-i  II  /.IIIII’  Inn- 
|i|  3  1'  2.7'  ',■/  'll,'  I  I.  I  14  20'  III  10'  W 
III)  34"  27'  ',7  7  I'  II.  I  14"  20'  4'l  7','  W 
[y.]  Noi  III  Wi’!.!  /.iiiii’  l.iiii’ 

III  34"  27'  07  'I'l'  N.  I  14"  I'  (I'l  'l  l'  W 
(il)  34"  21,'  !i  I  '10'  N.  I  14"  2  I'  03  83'  W 
(3)  hoiilli  '/.onr  l.iiir: 

(i|  .14"  27'  07. 'I'l'  N.  I  14"  2. 1 '  (I'l. 03'  W 
(ii)  34"  2.6'  I  .'I'l'  N.  I  14"  2  I'  03. 8.1'  W 
(h)  i.iifon  i’ini'nl  Priioil.  l  ids  .sin.tiiin 
will  hi!  i!idmc(!d  mi  May  2,  20  14  lhiiM8>,li 
May  4.  20  1 4.  1 1  will  he  eidorced  I  mm  7 
a. III.  to  7  p.m.  (lacli  day  (May  2,  .'i,  and 
4,2014). 

(c)  Definitions.  Thi!  following 
diifinition  ajiplies  to  this  section; 
designaled  rcfiresentalive,  means  any 
commi.ssioned,  warrant,  or  jietty  officer 
of  the  Cioast  Guard  on  board  (^oast 
Guard,  C^oast  Guard  Auxiliary,  or  local, 
state,  and  federal  law  enforcement 
vessels  who  have  been  authorized  to  act 
on  the  behalf  of  the  Captain  of  the  Port. 

(d)  Regulations.  (1)  Entry  into,  transit 
through  or  anchoring  within  this  safety 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port  of  San  Diego  or 
his  designated  representative. 
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(7)  All  pttr.son.s  iiinl  v*;k.s(;Is  .slnill 
comply  will)  tlio  instruct  ions  ol  tlin 
( ioiist  ( inard  ( iaptain  oi  tin;  I’ort  or  his 
(li;sii',nat<;(l  i  nprissnntat  i  vn. 

(!t)  t  Ipon  hniii)'  liaiind  liy  t  I.S.  ( ioast 
( inard  Ol  (InsifMiatnd  |)atrol  |ii;rsonni;l  liy 
siicn,  ladio,  ilashiti)’  lij’Jit  oi  other 
means,  the  operator  ol  a  ve.ssel  shall 
pioceed  as  directed. 

(I )  The  ( ioasi  (inard  may  he  assisted 
hy  olhei  ledeial,  stale,  or  local  a)'encies. 

I)iil<iil  Miio  li  :'n.  /liM 
.S.M.  Maliuiiiiy, 

( .'iiiilillii,  I  <  Inir.l  ( .11(11(1,  ( .Vi/WriMi  ()/  die 

l'((il  .'((III  / hc/’o 

|l  l<  Him  '.MIM  111111711  I'lliiil  'I  III  M.  It  S  iiiii  | 

nil  I  iNo  com  in  lo  im  i> 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33CFR  Part  165 

IDockot  No.  USCG-2014  4)140] 

RIN  1625-AAOO 

Safety  Zone;  BWRC  West  Coast 
Nationals;  Parker,  AZ 

AGENCY:  Coii.sl  (inard,  DIIS. 

ACTION:  'l’omj)orary  final  rule. 

summary:  I’ho  Coast  (inard  is 
establishing  a  temporary  safety  zone 
within  the  Lake  Moolvalya  region  of  the 
navigable  waters  of  the  Colorado  River 
in  Parker,  Arizona  in  support  of  the 
Blue  Water  Resort  and  Casino  (BWRC) 
West  Coast  Nationals  high  speed  boat 
race.  This  safety  zone  is  necessary  to 
provide  for  the  safety  of  the 
participants,  crew,  spectators, 
participating  vessels,  and  other  vessels 
and  users  of  the  waterway.  Persons  and 
vessels  are  prohibited  from  entering 
into,  transiting  through,  or  anchoring 
within  this  safety  zone  unless 
authorized  by  the  Captain  of  the  Port,  or 
his  designated  representative. 

DATES:  This  rule  is  effective  from  6  a.m. 
to  6  p.m.  on  May  3  and  May  4,  2014. 
ADDRESSES:  Documents  mentioned  in 
this  preamble  are  part  of  docket  [USCCi- 
2014-0140].  To  view  dociunents 
mentioned  in  this  preamble  as  being 
available  in  the  docket,  go  to  http:/l 
www.regulations.gov,  type  the  docket 
number  in  the  “SEARCH”  box  and  click 
“SEARCH.”  Click  on  Open  Docket 
Folder  on  the  line  associated  with  this 
rulemaking.  You  may  also  visit  the 
Docket  Management  Facility  in  Room 
Wl  2-140  on  the  ground  floor  of  the 
Department  of  Transportation  West 
Building,  1200  New  jersey  Avenue  SE., 
Washington,  DC  20590,  between  9  a.m. 


iind  .5  p.m.,  Mimday  timing, b  Fiidiiy, 
nxcnpt  I'ndniiil  Inilidiiy.s. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
yiin  Inivi!  i|nn.sli(in.s  im  llii.s  rnln,  i:idl  m 
imiiii  I  I  ‘nil  y  ( )ll  ii:ni  ( iiai  :i  imi  i  I'nri  i/.'/.i , 
Walni  way.s  ManagnmnnI ,  I  )..S.  ( iiiasi 
( inard  .‘innliir  .San  I  )in|Mi,  ( iiia.sl  ( inard; 
tninpliiinn  li  I  9  77lt  7l)lil>,  nmail 
(III  iiKii  nK‘cvciil;;;.(in(licj'n^(i)ii;.(  mil.  1 1 
yiiii  liavn  (|nn.'iliiin.s  (III  vinwiii)',  in 
.Milini  it  I  i  11)’,  mainrial  In  llin  dni.knl,  i.all 
(  ilinryl  (  inllins,  Pin)’, ram  Mana)>,nr, 
llni.knl  (  )|inralinns,  Ininplinnn  (i'di'l 
ill.ti  IKti't., 

SUI>IM  I  Ml  N1  ARY  INI  ORMA  IION: 

Tallin  ol  AcroiiyiiiN 

IIII.S  I  l<t|  nil  I  IIKIIll  III  I  l(llll(llllll(l  .'ilKMIlly 
I  K  l''«i«liiial  Kit).',iNl<)i 

NPKM  Nntii  nnl  l‘iii|in:.<Ml  Kii Iniiiiil' iii)’, 

ri'  l\  riiiii|iiinii  y  I'  null  Kiilii 

HWI<(  i  llliMi  Wiiliii  KiimiiI  iiiiiI  (  iin.iiin 

N(  )l'i  Niilicniil  l'iiiliin:niiiniil 

.’il.K  .'l|in(.iiil  l.iiiiil  Kn)’,ii  till  inn 

A.  lOrgiilatory  History  and  Inloi  iiialioii 

Till!  ( inasi  ( inard  is  issniii)',  lids 
liimpnrary  final  rnln  witlinni  prim 
nnlicn  and  n|)pm'tnnity  In  cnminnnt 
pnrsnani  to  antimrily  nnd(!r  .snctiim  4(a) 
of  llin  Adminisirali V(!  Prncndnri!  Act 
(APA)  (5  l)..S.(;.  .55,3(b)).  'I'liis  |)rnvisimi 
anlborizns  an  agency  lo  issue  a  rnl<! 
wilbont  jirior  nolici!  and  o])j)ortindty  lo 
comm(!nt  when  the  agency  for  good 
cause  finds  that  those  procedures  are 
“impracticable,  unnecessary,  or  contrary 
to  the  public  interest.”  Under  5  U.S.Ci. 
553(b)(B),  the  Coast  Guard  finds  that 
good  cause  exists  for  not  publishing  a 
notice  of  proposed  rulemaking  (NPRM) 
with  respect  to  this  rule  because  an 
NPRM  would  be  impracticable. 

Logistical  details  did  not  present  the 
Coast  Guard  enough  time  to  draft, 
publish,  and  receive  public  comment  on 
an  NPRM.  As  such,  the  event  would 
occur  before  the  rulemaking  process  was 
complete.  Immediate  action  is  needed  to 
help  protect  the  safety  of  the 
participants,  crew,  spectators,  and 
participating  vessels  from  other  vessels 
during  this  two  day  event. 

Under  5  U.S.C.  553(d)(3),  for  the  same 
reasons  mentioned  above,  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Any  delay  in  the  effective  date 
of  this  rule  would  be  contrary  to  the 
public  interest,  because  immediate 
action  is  necessary  to  protect  the  safety 
of  the  participants  from  the  dangers 
associated  with  other  vessels  transiting 
this  area  while  the  race  occurs. 

B.  Basis  and  Purpose 

The  legal  basis  and  authorities  for  this 
rule  are  found  in  33  U.S.C.  1231,  46 
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( inlnrailn  Ki  vitr  bitiwititn  I  lit;nl)’,iilit  I  )ani 
anil  0.5  militt:  nnrlb  nl  lint  Bliiit  Walitr 
Minimi  in  Paikitr,  Ari/.niia.  Tbit.salitly 
znni!  is  mtcitssiiry  In  prnviilit  fm  lint 
.safitly  of  lint  entw,  sixtcbilors, 
|)iirli(:ipimls,  iind  olb(tr  vit.ssitls  iiml  n.sitrs 
of  lb(i  wiiUtrwiiy.  Pitrsons  imd  V(t.s.s(;l.s 
will  b(i  j)robibit(i(l  from  entering  into, 
transiting  through,  or  anchoring  witb 
this  .safety  zone  unle.ss  authorized  by  the 
Captain  of  the  Port,  or  his  designated 
representative. 

BWRCi  West  Coast  Nationals  is  listed 
as  a  recurring  event  in  Title  33  Code  of 
Federal  Regulations  (CFR),  Part 
100.1102,  Table  1  (Item  8)  on  a  Saturday 
and  Sunday  in  April.  Because  the  event 
falls  on  the  first  weekend  in  May,  a 
Marine  Event  Special  Local  Regulations 
(SLR)  Notice  of  Enforcement  (NOE)  is 
not  sufficient.  A  temporary  final  rule 
published  in  the  Federal  Register  will 
provide  visibility  to  the  established 
safety  zone.  Before  the  effective  period, 
the  Coast  Guard  will  also  publish  a  local 
notice  to  mariners  (LNM). 

D.  Regulatory  Analyses 

We  developed  this  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  summarize  our  analyses 
based  on  these  statutes  and  executive 
orders. 

3.  Regulatory  Planning  and  Review 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  as  supplemented 
by  Executive  Order  13563,  Improving 
Regulation  and  Regulatory  Review,  and 
does  not  require  an  assessment  of 
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opitralitd  and  ant  mil  dominant  in  lliitii 
liitlds,  and  |',ovia  nnntnial  iniitaliclions 
with  popnialions  ol  loss  than  .hi), 1111(1. 
rliit  ( ioasi  { inard  corlilnis  nndia  fi  I  l.,S.(  i. 
(•Drill))  that  this  rnin  will  not  have  a 
si^nilicanl  itcoiiomic  impact  on  a 
snhstantial  mimhor  ol  small  (tnlilios. 
This  niht  will  alTocI  lint  Idllowing 
(tnlilios,  soino  of  which  may  he  small 
(iiilitios;  tho  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
the  impacted  portion  of  the  C^olorado 
Kiver  from  6  a.m.  to  6  p.m.  on  May  3 
and  May  4,  2014. 

'I’his  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  Although  the 
safety  zone  would  apply  to  the  entire 
width  of  the  river,  traffic  would  be 
allowed  to  pass  through  the  zone  with 
the  permission  of  the  Captain  of  the 
Port,  or  his  designated  representative. 
The  event  sponsor  will  also  to  their 
maximum  extent  assist  boaters  wishing 
to  transit  the  racing  area  during  non¬ 
racing  times  throughout  the  two  days. 
Before  the  effective  period,  the  Coast 
Guard  will  publish  a  Local  Notice  to 
Mariners. 

3.  Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  rule.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above. 
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II.  I•rlll•l(lliylll 

A  inia  lia.s  im|ilicalidii;;  liii  ladaiali;;m 
imdai  Fxaenliva  ( )idia  1.3  1 .32, 
Fadaralism,  if  il  has  a  snhslanlial  diraci 
(iflacl  dll  dm  .Slalas,  iiii  Ilia  nilalimiship 
halwa(!n  llm  nalional  govarmimnl  and 
dm  Slales,  or  on  dm  distrilmtion  of 
power  and  res|)on.sibilitie.s  among  the 
various  levels  of  government.  Wo  have 
analyzed  this  rule  under  that  Order  and 
determined  that  this  rule  does  not  have 
implications  for  federalism. 

G.  Protest  Activities 

The  Coast  Guard  respects  the  F’irst 
Amendment  rights  of  protesters. 
Protesters  are  asked  to  contact  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  to 
coordinate  protest  activities  so  that  your 
message  can  be  received  without 
jeopardizing  the  safety  or  security  of 
people,  places  or  vessels. 

7.  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,090,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

8.  Taking  of  Private  Property 

This  rule  will  not  cause  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
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Covnnmmnt  and  Indian  tribes. 

12.  Energy  Effects 

This  action  is  not  a  “significant 
energy  action”  under  Executive  Order 
13211,  Actions  (ioncorning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use. 

13.  Technical  Standards 

Tbis  rule  does  not  use  technical 
.standards.  Therefore,  we  did  not 
consider  the  use  of  voluntary  consensus 
standards. 

14.  Environment 

We  have  analyzed  this  rule  under 
Department  of  Homeland  Security 
Management  Directive  023-01  and 
Commandant  Instruction  M16475.1D, 
which  guide  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  4321-4370f),  and 
have  determined  that  this  action  is  one 
of  a  category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  This  rule  involves 
establishment  of  a  safety  zone  on  the 
navigable  waters  of  Moovalya  Lake.  This 
rule  is  categorically  excluded  from 
further  review  under  paragraph  34(g)  of 
Figure  2-1  of  the  Commandant 
Instruction.  An  environmental  analysis 
checklist  supporting  this  determination 
and  a  Categorical  Exclusion 
Determination  are  available  in  the 
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docket  where  indicated  under 
ADDRESSES.  We  seek  any  comments  or 
information  that  may  lead  to  the 
discovery  of  a  significant  environmental 
impact  from  this  rule. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  Measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  46  U.S.C. 

Chapter  701,  3306,  3703;  50  U.S.C.  191, 195; 
33  CFR  1.05-1,  6.04-1,  6.04-6,  and  160.5; 

Pub.  L.  107-295, 116  Stat.  2064;  Department 
of  Homeland  Security  Delegation  No.  0170.1 

■  2.  Add  §  165.T11-626  to  read  as 
follows: 

§  165.T1 1-626  Safety  zone;  BWRC  West 
Coast  Nationals,  Parker,  AZ. 

(a)  Location.  The  limits  of  the  safety 
zone  will  include  all  the  navigable 
waters  of  the  Colorado  River  on 
Moovalya  Lake  between  Headgate  Dam 
and  0.5  miles  north  of  the  Blue  Water 
Marina  in  Parker,  Arizona. 

(b)  Enforcement  Period.  This  section 
will  be  enforced  on  May  3  and  May  4, 
2014.  It  will  be  enforced  from  6  a.m.  to 
6  p.m. 

(c)  Definitions.  The  following 
definition  applies  to  this  section: 
designated  representative,  moans  any 
commissioned,  warrant,  or  potty  officer 
of  the  Coast  Guard  on  hoard  Ck)ast 
Guard,  Coast  Guard  Auxiliary,  or  local, 
.state,  and  loderal  law  enforcement 
vessels  who  have  hecm  authorized  to  act 
on  the  behalf  of  th(!  Ca])tain  of  the  Port. 

(d)  Hegnlations.  (1)  In  accordance 
with  general  regulations  in  33  CFR  part 
1()5,  .suhpart  (’,,  entry  into,  transit 
Ihrongh  or  {inchoring  within  this  .safety 
zone  is  |)rohihited  unless  authorized  by 
the  Captain  of  the  l\)rt  of  San  Diego  or 
his  designated  rej)resentative. 

(2)  Mariners  re(|ue.sting  permission  to 
transit  through  tiie  safety  zone  may 
recpiest  authorization  to  do  so  from  the 
Ca|)tain  of  the  l\)rt  designated 
representative  or  event  .S|)on.sor. 

(3)  All  per.sons  and  ve.ssels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  his 
designated  rejH’e.sentative. 

(4)  Upon  being  hailed  by  U.S.  (least 
Guard  or  designated  ])atrol  jHirsonm'l  by 
sirmi,  radio.  Hashing  light  or  other 
means,  the  ojjerator  of  a  vessel  shall 
])roceed  as  directed. 


(5)  The  Coast  Guard  may  be  assisted 
by  other  federal,  state,  or  local  agencies. 

Dated:  March  20,  2014. 

S.M.  Mahoney, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port  San  Diego. 
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POSTAL  SERVICE 
39  CFR  Part  961 

Rules  of  Practice  in  Proceedings 
Under  Section  5  of  the  Debt  Collection 
Act 

AGENCY:  Postal  Service. 

ACTION:  Final  rule. 

SUMMARY:  This  document  contains  the 
final  revisions  to  the  rules  of  practice 
before  the  Judicial  Officer  in 
proceedings  under  section  5  of  the  Debt 
Collection  Act.  These  rules  of  procedure 
completely  replace  and  supersede  the 
prior  rules. 

DATES:  Effective  Date:  June  2,  2014. 

FOR  FURTHER  INFORMATION  CONTACT: 
Associate  Judicial  Officer  Gary  E. 
Shapiro,  (703)  812-1910. 

SUPPLEMENTARY  INFORMATION:  On 
February  18,  2014,  the  Judicial  Officer 
Department  published  for  comment 
proposed  revisions  to  the  rules 
governing  practice  in  proceedings  under 
section  5  of  the  Debt  (Collection  Act  of 
1982  (79  FR  9120-21).  Following  the 
receipt  of  comments,  the  Judicial  Officer 
has  made  further  revisions  to  the 
original  proposed  rules,  as  discussed 
below,  and  has  determined  that  it  is 
appr()j)riate  to  adojd  the  rules  of 
|)ractice,  as  revised.  The  Judicial  Officer 
I)e])arlment  al.so  has  determined  that  it 
is  a])proj)riate  to  make  tluise  rules  of 
practice  effective  on  June  2,  2014,  in  the 
interest  of  orderly  public 
administration. 

A.  Executive  Summary 

Pari  961  of  title  39,  Code  of  Federal 
Regulations,  contains  the  rules  of 
|)ractice  in  proceedings  under  section  5 
of  the  Debt  Collection  Act  of  1982,  as 
amended,  5  ll.S.G.  5514,  in  which  the 
Judicial  Officer  or  an  assigned  Hearing 
Official  |)rovides  the  final  agency 
adjudication  for  debt  collection 
a.sse.ssments  hy  administrative  .salary 
offset  issued  hy  Ihc!  Po.slal  Service 
seeking  to  collect  a  debt  owed  it  hy  a 
cnrrenl  employee.  This  anthorily  is 
dehigated  hy  the  Postmaster  General. 
Although  these  rules  j)rovide  a  comj)lete 
rej)lacemenl  for  the  Jormer  rules,  the 
changes  an;  not  considenid  to  affect  the 


rights  of  the  parties  in  a  substantive 
way.  Rather,  the  rules  are  revised  to 
conform  to  current  prac;tices  and  to 
clarify  the  procedures. 

B.  Background 

The  Judicial  Officer  Department 
published  for  comments  proposed 
revisions  to  the  rules  governing 
proceedings  under  section  5  of  the  Debt 
Collection  Act  of  1982  in  the  Federal 
Register  on  February  18,  2014  (79  FR 
9120-21).  This  notice  announces  the 
intention  to  promulgate  final  rules  of 
procedure,  following  our  review  and 
consideration  of  all  comments.  The 
period  for  comments  closed  on  March 
20,  2014.  We  considered  all  comments 
received,  revised  the  proposed  rules  as 
explained  below,  and  promulgate  our 
final  rules  of  procedure. 

C.  Summary  of  Comments  and  Changes 

The  Judicial  Officer  Department 
received  comments  from  one  source:  a 
labor  union  representing  many  Postal 
Service  employees  who  are  parties  to 
Debt  Collection  Act  litigation  before  the 
Judicial  Officer  Department.  We 
carefully  considered  each  comment  and 
adopted  some  of  the  suggestions  made. 
All  comments  are  discussed  below: 

Section  961 .4  Employee  Petition  for  a 
Hearing 

A  comment  noted  that  the  propo.sed 
rule  provided  the  Hearing  Official  with 
discretion  to  resolve  a  di.spute  where  the 
Postal  Service  has  not  initiated 
involuntary  admini.strative  .salary  offsets 
hy  i.s.suing  a  Notice  as  required  hy  the 
Debt  Collection  Act.  This  rule  change 
rellocts  our  experience  that  the  Postal 
.Service  sometimes  c:ollect.s  alleged  debts 
hy  admini.strative  salary  offset  without 
having  issued  the  j)roper  Notice.  In  such 
circumstances,  our  ])ractice  has  been  to 
order  a  refund  of  the  inq)ro|)erly 
colhicled  offset,  and  to  offer  the 
em])loyee  the  choice  whether  to  |)roceed 
to  an  adjudication  on  the  merits  without 
additional  procedural  re(|uirement.s,  or 
to  dismiss  the  case;  without  prejudice  (or 
sometimes  su.s])end  the  case)  while 
re(|iiiring  the  Postal  .Sfiivice  to  issue  the 
Notice.  Retaining  the  case  ensures  that 
the  em|)loyee  remains  protected  against 
collection  activity  wilhoni  undue  delay 
of  the  adjudication.  As  explained 
however,  at  the  o|)lion  of  the  enqiloyee, 
we  will  dismi.ss  the  case  as  |)rematnre, 
or  .sn.s|)end  it,  and  re(|nire  that  the 
Notice  he  i.ssued.  In  either  event,  we 
will  not  ])ermit  collection  activity  to 
commence  until  our  adjudication  is 
final  or  tlu!  Postal  .Service  has  com])lied 
with  the  statute.  As  we  believe  that  tlu! 
revision  is  consistent  with  the  statute, 
])rotect.s  the  rights  of  the  employee;/ 
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debtor,  and  conforms  the  rule  to  existing 
practice;,  we  have  declined  to  make  a 
change  in  response  to  the  comment. 

Another  comment  expressed  concern 
about  the  proposed  elimination  of 
former  paragraphs  (b)(4)  and  (5)  from 
§961.4.  Deleted  paragraph  (b)(4) 
provided  for  an  employee  to  include  in 
his  or  her  petition  whether  an  oral 
hearing  is  requested,  or  alternatively,  a 
hearing  based  solely  on  written 
submissions.  Deleted  paragraph  (b)(5) 
provided  for  an  employee  requesting  an 
oral  hearing  to  include  a  statement  of 
the  evidence  he  or  she  will  produce 
which  makes  an  oral  hearing  necessary, 
including  a  list  of  witnesses,  with  their 
addresses,  whom  the  employee  expects 
to  call;  the  proposed  city  for  the  hearing 
site,  with  justification  for  holding  the 
hearing  in  that  city;  and  recommended 
alternative  dates  for  the  hearing;  which 
should  be  within  40  days  from  filing  the 
Petition.  These  deletions  are  part  of 
several  former  requirements  for 
inclusion  in  an  employee  petition.  Our 
objective  was  to  simplify  petition 
requirements  and  defer  obtaining 
certain  information  from  an  employee 
until  a  later  stage  of  the  proceeding 
when  the  case  is  developed  further.  The 
requirements  cited  in  the  comment  were 
deleted  because  at  the  petition  stage,  it 
often  is  premature  to  include  such 
information  resulting  in  incomplete 
petitions  which  unnecessarily  delays 
the  process.  Both  parties  are  given 
opportunities  to  express  their 
preferences  concerning  the  type  of 
hearing  requo.sted  which  the  Hearing 
Official  will  consider  in  deciding  the 
most  a])])r()j)riate  form  for  a  hearing.  W(! 
agree  with  the  comment  that  the 
em])loyee  should  he  |)ermitted  to 
|)res(!nt  arguments  in  .siq)port  of  his  or 
Ih!!-  position  regarding  whether  an  oral 
or  writt(!n  luiaring  should  occur.  Whih; 
that  reflects  onr  (jxisting  |)roce.ss,  we 
have  modified  the  language  of  the  rides 
to  make  it  ex|)licit,  and  have  done  so  in 
the  most  a|)propriate  paragra|)h- 
§!)()! .H((l),  which  has  been  changed  to 
re(|nire  the  I  tearing  ( Ifficial  to  consider 
the  |)ositions  of  the  jiarties  before 
determining  whether  an  oral  hearing  (or 
alternat ively,  a  hearing  sidely  on  written 
snhmissions)  shall  he  conducted,  and 
.setting  the  jilace,  dale,  and  time  for  such 
a  hearing.  Where  a  hearing  on  written 
snhmi.ssions  is  ordered,  the  I  learing 
Official  ex|)lain.s  the  |)rocess  thorongidy 
to  both  parties.  'I'lierefore,  an  additional 
change  in  that  regard  is  not  nece.ssary. 

Scclioii  I  Icariii}^  Off  idol 

Aiilhorilv  and  Hcsponsihililics 

A  commeid  expressed  concern  about 
the  ])ro|)osed  elimination  of  the 
following  sentence  from  §9()1.H:  “'I’he 


proceedings  must  he  expedited  to 
ensure  issuance  of  the  final  decision  no 
later  than  60  days  after  the  filing  of  the 
employee’s  hearing  Petition.”  Our  case 
law  precedent  establishes  that  the  sixty- 
day  timeframe  referenced  in  the  prior 
regulations  and  in  the  Debt  Collection 
Act  is  not  a  statutory  deadline  or 
requirement  that  can  be  enforced  by  a 
party.  See  Celeste  Guice,  P.S.  Docket  No. 
DCA  12-19  (May  11,  2012). 

Additionally,  our  experience  has  been 
that  both  parties  commonly  request 
extensions  or  do  not  comply  with 
deadlines  in  these  cases  making 
decisions  within  sixty  days  impossible. 
While  the  Judicial  Officer  Department’s 
policy  is  to  issue  decisions  in  a  timely 
manner  after  the  record  closes,  a 
specific  hard  deadline  is  not  practical. 
Furthermore,  employees  who  have  filed 
timely  petitions  remain  protected 
against  involuntary  administrative 
salary  offsets  until  the  case  is  decided. 
Therefore,  we  do  not  believe  that  re¬ 
insertion  of  a  sixty-day  time  period  is 
necessary,  nor  does  it  reflect  our  case 
law  or  actual  practice.  However,  to 
address  the  concern  reflected  in  this 
comment,  we  have  added  language  to 
§  961. 8(i)  to  require  the  Hearing  Official 
to  issue  the  decision  as  soon  as 
practicable  after  the  close  of  the  record, 
and  to  stay  collection  activity  until  the 
decision  has  issued. 

D.  Effective  Date 

These  revi.sed  rules  will  govern 
jiroceedings  under  part  9(51  docketed  on 
or  after  June  2,  2014. 

List  of  Subjects  in  89  (T’R  Part  961 

Olaims,  (Government  emjiloyees. 
Wages. 

I'or  the  reasons  stated  in  the 
|)reamhle,  the  Postal  Service  herehy 
revi.ses  89  OFR  part  Otil  as  .set  forth 
below: 

PART  961— RULES  OF  PRACTICE  IN 
PROCEEDINGS  UNDER  SECTION  5  OF 
THE  DEBT  COLLECTION  ACT 

■S(!(;. 

IKil .  I  Aiilliority  tor  ruins. 

!)(>  !  .2  .S(:o|)n  ol  ruins. 

Dniinilions. 

ni>l.'1  I'iinploynn  pnlilioii  toi' <i  liniiring. 
n(>1..'>  I'ilfncl  of  tiling  II  |inlilioM. 
ncrl.li  I'iling,  docknling,  iiiid  snrviiig 
docuiMniils;  (:oin|)iil)ilion  (d  limn; 
rn|irn.sniil)ilion  ol  piirlins. 

(Mil  .7  Answnr  to  pnlitioii. 

IKil  .a  I  Iniiring  ( tliiciiil  (uilhorily  and 
rns)ionsil)ililin.s. 

( )|i|)orlnnity  lor  oral  linaring. 

!l()1 .10  Idincl  of  I  inaring  ( lllinial’s  (Incision; 

motion  lor  rnconsidnration. 

001.11  (;onsn(|nnn(:ns  lor  lailurn  to  coin|)ly 
with  rnlns. 

001 .12  IGx  parin  coinmunicalioiis. 


Authority:  30  IJ..S.(:.  204,  401;  5  U.S.C. 

5514. 

§  961 .1  Authority  for  rules. 

These  rules  are  issued  by  the  judicial 
Officer  pursuant  to  authority  delegated 
by  the  Postmaster  General. 

§  961 .2  Scope  of  rules. 

The  rules  in  this  part  apply  to  the 
hearing  provided  by  section  5  of  the 
Debt  Collection  Act  of  1982,  as 
amended,  5  U.S.C.  5514,  challenging  the 
Postal  Service’s  determination  of  the 
existence  or  amount  of  an  employee 
debt  to  the  Postal  Service,  or  of  the 
terms  of  the  employee’s  debt  repayment 
schedule.  In  addition,  these  rules  apply 
to  a  hearing  under  section  5  of  the  Debt 
Collection  Act  when  an  Administrative 
Law  Judge  or  an  Administrative  Judge  in 
the  Judicial  Officer  Department  is 
designated  as  the  Hearing  Official  for  a 
creditor  Federal  agency  other  than  the 
Postal  Service  pursuant  to  an  agreement 
between  the  Postal  Service  and  that 
agency.  In  such  cases,  all  references  to 
Postal  Service  within  these  rules  shall 
be  construed  to  refer  to  the  creditor 
Federal  agency  involved. 

§961.3  Definitions. 

As  used  in  this  part: 

(aj  Employee  refers  to  a  current 
employee  of  the  Postal  Service  who  is 
alleged  to  bo  indebted  to  the  Postal 
Service;  or  to  an  employee  of  another 
Federal  agency  who  is  alleged  to  be 
indebted  to  that  other  creditor  Federal 
agency  and  whose  hearing  under  section 
5  of  the  Debt  (Gollection  Act  is  being 
conducted  under  these  rules. 

(h)  General  Gonnsel  refers  to  the 
General  (Goun.sel  of  the  Po.stal  Service, 
and  includes  a  designated 
repre.sentative. 

(c)  lleariitfi  Official  refers  to  an 
Administrative  Law  judge  (jiialified  to 
hear  cases  under  the  Administrative 
Procedure  Act,  an  Administrative  Indge 
appointed  under  t he  Contract  Disputes 
Act  of  1978,  or  other  (jiialified  jierson 
not  under  the  control  or  siijiervision  of 
the  Postmaster  General,  who  is 
designated  hy  the  judicial  Officer  to 
conduct  the  hearing  under  section  5  of 
the  Debt  ( lollection  Act  of  1982,  as 
amended,  5  U.S.C.  5514. 

(d)  fndicial  Officer  refers  to  the 
judicial  Officer,  A.ssociate  judicial 

(  ftficer,  or  Acting  judicial  ( ftficer  of  the 
United  .Stales  I'ostal  .Service. 

(e)  Notice  of  Involuntary 
Administrative  Scdaiy  Offsets  tinder  the 
Debt  Gollection  Act  refers  to  the  formal 
written  notice  reijiiired  by  section  5  of 
the  Debt  Collection  Act,  including  the 
jirovision  of  notice  of  the  jirocedures 
under  this  Part,  before  involuntary 
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collection  deductions  can  be  taken  from 
an  employee’s  salary. 

(f)  Postmaster/lnstallation  Head  refers 
to  the  Postal  Service  official  who  is 
authorized  under  the  Postal  Service 
Employee  and  Labor  Relations  Manual 
to  make  the  initial  determination  of 
employee  indebtedness  and  to  issue  the 
“Notice  of  Involuntary  Administrative 
Salary  Offsets  Under  the  Debt  Collection 
Act.” 

(g)  Recorder  refers  to  the  Recorder, 
Judicial  Officer  Department,  U.S.  Postal 
Service,  located  at  2101  Wilson 
Boulevard,  Suite  600,  Arlington,  VA 
22201-3078.  The  Recorder’s  telephone 
number  is  (703)  812-1900,  and  the  fax 
number  is  (703)  812-1901. 

§  961 .4  Employee  petition  for  a  hearing. 

(a)  If  an  employee  desires  a  liearing, 
])re.scril)ed  by  section  of  tlio  Debt 
Collection  Act,  to  challenge  the  Postal 
.S(!rvic(!’s  (lel(!nnination  of  the  (ixistence 
or  amount  of  a  debt,  or  to  chalhnigi;  the 
involuntary  repayment  t(!rms  propo.sed 
by  the  I’ostal  .Service,  the  employ*;e 
must  file  a  wrillen,  signed  petition  with 
the  hecorder,  on  or  helore  the  lilteenlh 
(  I  !>lli)  cal  end  a  I  day  lollnwiiig  tin; 
employee's  leceipl  ol  llie  1‘oslal 
.Service’.s  "Notice  ol  liivolimlary 
Admiiiisl  l  al  ive  .Salai  y  I  tll.sels  I  Inder  I  lie 
I  lehl  (  ill  1 1  eel  ion  Ael Tlie  I  leai  iiij’ 

(  lllieial,  in  liis  or  her  diserelion  may 
waive  lliis  deadline  upon  a 
denionslialion  ol  jmioiI  ean.se.  In  llie 
event  llial  llie  I’o.slal  .Service  initialed 
invoinniary  adni i n isl  i al  i ve  salary  ollsel.s 
willioni  liaviii)',  issued  a  Noliee  as 
leipiired  liy  the  I  tel  it  (  io  Heel  ion  Ael,  the 
I  leai  iiig,  (  tilieial,  in  his  or  her  diserelion, 
may  retain  anihorily  In  resolve  llie  dehl 
a.s.ses.snieni  a.s  il  a  Notice  had  heen 
is.sned,  and  may  order  the  I’oslal  .Service 
to  reimn  any  inipropeily  oltsel  money. 

(h)  The  hearing,  petilion  shall  include 
the  iollowing; 

( 1 )  The  words,  “I'elilion  lor  I  learing 
under  the  Deht  (iollection  Ael,” 
|irominently  captioned  at  the  top  of  the 
first  page; 

(2)  The  name  of  the  employee,  the 
employee’s  work  address,  homo 
address,  work  toloj)hone  niimhor,  homo 
tolophono  numbor,  and  email  address,  if 
any,  or  other  address  and  telephone 
number  at  which  the  employee  may  be 
contacted  during  business  hours; 

(3)  A  statement  of  the  date  on  which 
the  employee  received  the  “Notice  of 
Involuntary  Administrative  Salary 
Offsets  Under  the  Debt  Collection  Act,” 
and  a  copy  of  the  Notice; 

(4)  A  statement  indicating  whether 
the  employee  challenges: 

(i)  The  existence  of  the  debt  identified 
in  the  Notice  of  Involuntary 
Administrative  Salary  Offsets; 


(ii)  the  amount  of  the  debt  identified 
in  the  Notice;  and/or 

(iii)  the  involuntary  repayment  terms 
identified  by  the  Postal  Service  in  the 
Notice.  For  each  challenge,  the 
employee’s  petition  shall  indicate  the 
basis  of  the  employee’s  disagreement. 

The  employee  should  identify  and 
explain  the  facts,  evidence,  and  legal 
arguments  which  support  his  or  her 
position; 

(5)  Copies  of  all  records  in  the 
employee’s  possession  which  relate  to 
the  debt;  and 

(6)  If  an  employee  contends  that  the 
Postal  Service’s  proposed  offset 
schedule  would  result  in  a  severe 
financial  hardship  on  the  employee,  his 
or  her  spouse,  and  dependents,  the 
employee  shall  identify  an  alternative 
offset  schedule!.  As  directed  by  the 
ll(!aring  Official,  the  (iiuployeio  shall 
jirovide  a  .stateiiuiut  ami  su|)|)orling 
dociimeiils  indicating  the  (imjiloyee’s 
financial  stains.  This  statement  slionld 
address  total  incoiiK!  from  all  .sonices; 
assets;  liahililies;  nnniher  ol 
de|iendenls;  and  ex|ienses  lor  lood, 
honsjng,  clolhing,  lrans|iorlalion, 
nindical  earn,  ami  oxci!|il  ioiial  cx|ien;ai.s, 
il  any. 

|( .)  Till)  cm  I  iloyi;i;  !ihal  I  Ii  Ic  w  il  h  I  he 
Kci.iirdcr.  any  aihlilioiial  iiilorniat  ion 
I  Ii  Id  led  hy  die  I  leal  iiig  (  tilieial. 

Fllocl  ol  filing  a  pollllon 

I  l|ioii  leceijil  ami  iloi.keling,  of  llie 
em|iloyee's  |ielilion  lor  a  hearing,, 
hiilhei  i.ollei.l  ion  activity  hy  Ihe  I’o.slal 
.Service  mn.sl  cea.se,  a.s  iei|nired  hy 
!a)clion  It  of  Ihe  I  tehl  ( iollei.lion  Ael 
nnlil  the  |ielilion  i.s  idailveil  hy  Ihe 
I  learing,  (  tilieial 

§  961 .6  Filing,  dockoting  and  norvlng 
documonts;  computation  of  timo; 
ropresontatlon  of  parties. 

(a)  I'iliii)’.  All  (locnmenis  relating,  Io 
Ihe  Dehl  Colleclion  Act  lusiring 
proceedings  mn.sl  he  filed  hy  Ihe 
em|)loyee  or  tin*  Ceneral  (ionn.sel’s 
designee  with  the  Recorder.  (Normal 
Recorder  offici!  husiness  hours  are 
between  8:4.‘>  a.m.  and  4:45  p.m., 

Ea.slern  Time.)  Uidess  otherwise 
directed  by  the  liearing  Official,  the 
party  filing  a  document  shall  send  a 
copy  thereof  to  the  opposing  party. 

(b)  Docketing.  The  Recorder  will 
maintain  a  record  of  Debt  Collection  Act 
proceedings  and  will  assign  a  docket 
number  to  each  such  case.  After 
notification  of  the  docket  number,  the 
employee  and  the  Postal  Service’s 
representative  should  refer  to  it  on  any 
further  filings  regarding  the  petition. 

(c)  Time  computation.  A  filing  period 
under  the  rules  in  this  Part  excludes  the 
day  the  period  begins,  and  includes  the 


last  day  of  the  period  unless  the  last  day 
is  a  Saturday,  Sunday,  or  legal  holiday, 
in  which  event  the  period  runs  until  the 
close  of  business  on  the  next  business 
day.  Requests  for  extensions  of  time 
shall  be  made  in  writing  prior  to  the 
date  on  which  the  submission  is  due, 
state  the  reason  for  the  extension 
request,  represent  that  the  moving  party 
has  contacted  the  opposing  party  about 
the  request,  or  made  reasonable  efforts 
to  do  so,  and  indicate  whether  the 
opposing  party  consents  to  the 
extension.  Requests  for  extensions  of 
time  submitted  after  the  date  on  which 
the  submission  was  due  shall  explain 
why  the  moving  party  was  unable  to 
request  an  extension  prior  to  the 
deadline. 

(d)  Representation  of  parties.  Th(! 
r(!])reseutative  f)f  the  Postal  Scnvicci,  as 
designated  hy  the  Ceneral  Coun.sel,  shall 
file  a  notice  of  appearance  as  soon  a.s 
practicable,  hnl  no  later  than  Ihe  dale 
for  filing  Ihe  answer.  If  an  employt:e  has 
a  represenlalive,  he  or  she  also  shall  lile 
a  nolict!  ol  appearance  a.s  soon  a.s 
|>iaclicahle,  and  fmllier  Iraii.smis.sion.s  ol 
docmnenl.s  and  oilier  comiimnical ion.s 
hy  and  wilh  Ihe  employee  shall  he  made 
ihiongji  lii.s  or  her  ie|iie.senlali ve. 

()961./  AiiHwor  to  ixilllluM. 

Wilhiii  III  day;:  hum  Ihe  dale  ol 
lei.ei viiij',  die  pelilioii,  llie  l'o;:lal 
.del  vice';:  i  e|  ii  e;:eiilal  i  ve  .shall  lile  an 
aii.swei  Io  die  pelilioii,  and  allacli  all 
available  relevani  lecoid;:  and 
doi.iimenl.s  in  .siippoil  ol  die  I’o.slal 
.Service';:  dehl  (  laiin,  and/oi  Ihe 
adniini;:lrali ve  .salary  oll!:el  .si.hednie 
piopo.sed  hy  Ihe  I’o.slal  .Servic.e  lor 
codecling,  :iny  ;:m:h  claim.  I  he  an.swer 
.slcill  provide  a  clear  and  dioroiig,li 
descri  pi  ion  ol  die  h:isi.s  lor  Ihe  I’o.slal 
.Service's  delerminalion  of  llie  alleg,ed 
dehl,  ils  caicnialion  of  Ihe  anioniil  of  Ihe 
adegisl  dehl,  and/or  ils  jiroposed  ofisel 
.schedule. 

§961.8  Flearing  Official  authority  and 
responsibilities. 

The  I  hsiring  Official’s  authority 
includes,  hut  is  not  limitcul  to,  tin; 
following: 

(a)  Ruling  on  all  motions  or  requests 
by  the  parties. 

(b)  Issuing  notices,  orders  or 
memoranda  to  the  parties  concerning 
the  hearing  proceedings. 

(c)  Conducting  telephone  conferences 
with  the  parties  to  expedite  the 
proceedings.  The  Hearing  Official  will 
prepare  a  Memorandum  of  Telephone 
Conference,  which  shall  be  transmitted 
to  both  parties  and  which  serves  as  the 
official  record  of  that  conference. 

(d)  After  considering  the  positions  of 
the  parties,  determining  whether  an  oral 
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hearing  (or  alternatively,  a  hearing 
solely  on  written  submissions)  shall  be 
conducted,  and  setting  the  place,  date, 
and  time  for  such  a  hearing. 

(e)  Administering  oaths  or 
affirmations  to  witnesses. 

(f)  Conducting  the  hearing  in  a 
manner  to  maintain  discipline  and 
decorum  while  assuring  that  relevant, 
reliable  and  probative  evidence  is 
elicited  on  the  issues  in  dispute,  but 
irrelevant,  immaterial  or  repetitious 
evidence  is  excluded.  The  Hearing 
Official  in  his  or  her  discretion  may 
examine  witnesses  to  ensure  that  a 
satisfactory  record  is  developed. 

(g)  Establishing  the  record  in  the  case. 
The  weight  to  be  attached  to  any 
evidence  of  record  will  rest  witliin  the 
discretion  of  the  Hearing  Official. 

I'ixce])!  as  the  Hearing  Official  may 
otherwise  order,  no  proof  shall  he 
Kiceived  in  evidenci;  after  completion  of 
an  oial  Insiring  or,  in  cases  snhmitted  on 
the  written  record,  after  notification  hy 
the  I  learing,  ( tllicial  that  thi;  record  is 
closed.  The  I  tearing,  ( illicial  mav  re(|niie 
eitlan  paity,  with  appropiiate  notice  to 
the  other  party,  to  snhniit  additional 
evidence  on  any  relevant  matter. 

|h)  (  iranling,  r(;a.sonalile  time 
irxten.sions  or  olhei  reliei  loi  g,ood  (.an.se 
.shown  III  the  t  teai  ing,  (  )t In  i al'.s  .sole 
disi  relion. 

|i)  l.s.sning,  the  linal  dei  ision.  t  he 
dei.i.sion  inn.st  ini  hide  the 
detei  ini  nat  ion  ol  the  ainonni  and 
validity  of  the  alleg,ed  deht  and,  wheie 
applii.ahle,  the  lepayinent  si  hednie.  The 
i  leal  i  11)'  (  )l  lii  :ial  will  i.s.sne  I  he  dei  ision 
as  soon  a.s  | irai  I  ii :ahle  allei  the  clo.se  ol 
the  record.  (  iollei.lion  activity  reniain.s 
sl.iyed  nnlil  the  decision  has  i.s.sned. 

§  96 1 .9  Opportunity  for  orni  honririq. 

An  oral  hearing,  ^;hall  he  condncled  in 
t he  sole  (I iscrel ion  ol  the  I  leari ng, 

( ifficial.  An  oral  hearing,  may  he 
conducted  in  person,  hy  telephone,  hy 
video  conlerenci;,  or  olhei'  a|i|)ropriate 
means  as  directed  hy  the  I  learing 
Official.  When  the  I  learing  Official 
determines  that  an  oral  hearing  shall  not 
he  condncted,  the  decision  shall  he 
based  solely  on  the  written  suhmi.ssions. 
The  Hearing  Official  shall  arrange  for 
the  recording  and  transcription  of  an 
oral  hearing,  which  shall  serve  as  the 
official  record  of  the  hearing.  In  the 
event  of  an  unexcused  absence,  the 
hearing  may  proceed  without  the 
participation  of  the  absent  party. 

§  961 .1 0  Effect  of  Hearing  Official’s 
decision;  motion  for  reconsideration. 

(a)  After  the  receipt  of  vyritten 
submissions  or  after  the  conclusion  of 
the  hearing  and  the  receipt  of  post¬ 
hearing  briefs,  if  any,  the  Hearing 


Official  shall  issue  a  written  decision, 
which  shall  include  the  findings  of  fact 
and  conclusions  of  law,  relied  upon. 

(b)  The  Hearing  Official  shall  send 
each  party  a  copy  of  the  decision.  The 
Hearing  Official’s  decision  shall  be  the 
final  administrative  determination  on 
the  employee’s  debt  or  repayment 
schedule.  No  reconsideration  of  the 
decision  will  be  allowed  unless  a 
motion  for  reconsideration  is  filed 
within  10  days  from  receipt  of  the 
decision  and  shows  good  cause  for 
reconsideration.  Reconsideration  will  be 
allowed  only  in  the  discretion  of  the 
Hearing  Official.  A  motion  for 
reconsideration  hy  the  employee  will 
not  o])orate  to  .stay  a  collection  action 
authorized  hy  the  Hearing  Official’s 
decision. 

§961.11  Consequences  for  failure  to 
comply  with  rules. 

(a)  The  I  learing  ( lllicial  may 
ileleiniiiie  that  the  employee  has 
ahaiiiloiieil  the  i  ig,hl  to  a  hearing,  and 
that  ailiiiiiiisiralivi)  ollsel  may  he 
iiiilialeil  ii  the  employee  Ides  his  in  her 
pelilioii  late  wilhoiil  g,iiiid  i.aii.se;  or  liles 
a  wilhdiawal  ol  the  employee's  |ielilion 
Ii  n  a  lieai  ing,. 

|h)  The  I  leal  ing,  (  lllii.ial  may 
deleiniine  that  the  adminislialive  ollsel 
may  not  he  initialed  il  the  I'oslal  .Sei  vii  e 
lads  to  hie  the  answei  oi  Ides  the 
answei  late  wilhoni  g,ood  i. an.se;  oi  Ides 
a  wilhdiawal  oi  the  deht  delei  mi  mil  ion 
at  issue. 

(c)  II  a  parly  lads  to  i.oniply  with 
lhe.se  Ellies  or  the  I  learing,  (  lliicial's 
onler.s,  the  I  learing,  (  lllicial  may  lake 
.sm:h  action  a.s  he  or  .she  deene; 
rea.sonahle  and  proper  imder  the 
circiimslances,  inchidiiig,  di.smissing,  or 
)’,ianting  the  petition  as  appro|Miate. 

§  961 .12  Ex  parte  communications. 

Ex  parte  commnnicalions  are  not 
allowed  between  a  party  and  the 
Hearing  Official  or  the  Offici.'d’s  .staff.  I'ix 
jiarto  communication  means  an  oral  or 
written  communication,  not  on  the 
public  record,  with  one  party  only  with 
respect  to  which  reasonable  prior  notice 
to  all  parties  is  not  given,  but  it  shall  not 
include  requests  for  status  reports  or 
procedural  matters.  A  memorandum  of 
any  communication  between  the 
Hearing  Official  and  a  party  will  be 
transmitted  to  both  parties. 

Stanley  F.  Mires, 

Attorney,  Legal  Policy  &■  Legislative  Advice. 
(FR  Doc.  2014-08963  Filed  4-18-14;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-HQ-OAR-201 0-0943;  FRL-9909-19- 
OAR] 

RIN  2060-AQ55 

Amendments  to  Delegation  of 
Authority  Provisions  in  the  Prevention 
of  Significant  Deterioration  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  jiromulgating 
amendments  to  the  New  Source  Review 
(NSR)  Prevention  of  Significant 
Deterioration  (P.SD)  jirogram  that  amend 
certain  outdated  language  that  limited 
the  EPA’s  ability  to  delegate  the  federal 
P.SI)  program  to  interested  Indian  tribes. 
This  final  action  piovides  consistency 
with  the  cm  rent  federal  I’.SI)  regnlalory 
reipiiremenls  hy  allowing,  the  fil'A  to 
delegate  t he  I’.SI)  piogram  to  interested 
Il  ihes  lor  their  altaiiimeiil  areas.  The 
I'il’A  ieg,ulal  ioii.s  already  provide  loi  the 
adminislialive  delegation  ol  the  I’.SI ) 
piog,iam  to  .stale  and  local  g,ovei  nment.s 
loi  their  allainnieni  areas  and 
adminislialive  deleg,alion  ol  the 
nimallamnieni  N.SK  piog,rani  to  .stales, 

Il  ihes  and  local  g,overnnienls.  This  hnal 
I  nie  deletes  a  le.sl  i  ii  I  ion  on  1 1  dies' 
ahi  I  it  y  to  lake  deleg,al  ion  ol  the  I  ’.SI  I 
piog,iani  and  ini  hides  1 1  ihes,  along,  with 
stale  and  local  g,overnnienl.s,  to  make  il 
clear  that  Irihes,  a.s  well  a.s  .stales  and 
local  g,overnnienl.s,  may  vohmlai  ily 
leipie.sl  and  assume  direci  deleg,alion  ol 
the  N.SK  prog,iam  in  areas  that  are 
currently  allainiiig,  the  iialioiial  anihieiil 
air  (|nalily  .standards  (NAA(.1.S).  I'liis 
linal  ride  does  not  cieale  any  new 
re(|uirements. 

DATES:  This  final  ride  is  effective  April 
21, 2014. 

ADDRESSES:  I’lie  EPA  has  established  a 
docket  for  this  action  under  Docket  ID 
No.  EPA-Hq-()AR-2()1 0-004:1.  All 
documents  in  the  (locket  are  li.sted  on 
the  www.regulalions.gov  Web  site. 
Although  listed  in  the  inchix,  some 
information  is  not  publicly  available, 
e.g.,  CBI  or  other  information  whose 
disclosure  is  restricted  by  statute. 

Certain  other  material,  such  as 
copyrighted  material,  is  not  placed  on 
the  Internet  and  will  be  publicly 
available  only  in  hard  copy  form. 
Publicly  available  docket  materials  are 
available  either  electronically  through 
www.regulations.gov  or  in  hard  copy  at 
the  EPA’s  Docket  Center,  Public  Reading 
Room,  EPA  West,  Room  3334,  1301 
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C'.oMstitution  Avonuo  NW.,  Washington, 
IK;  20()()4.  The  Public  Reading  Room  is 
oj)en  from  8:30  a.m.  to  4:30  p.m., 

Monday  through  Friday,  excluding  legal 
holidays.  The  telejdione  mnnher  for  the 
Public  Reading  Room  is  (202)  .SOti-l  744, 
and  the  telej)hone  mnnlxir  for  the  FPA 
Docket  Cienter  is  (202)  'i(>(>-1742. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regina  C'>haj)pell,  Outreach  and 
Information  Division,  Office  of  Air 
Quality  Planning  and  Standards,  Mail 
Oode  (i-304-03,  Imvironmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711;  telephone  number: 

(919)  541-3650;  fax  number:  (919)  541- 
0942;  email  address: 
chappell. regina@epa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

information  presented  in  this  preamble 
is  organized  as  follows: 

I.  General  Information 

A.  Does  this  action  apply  to  me? 

H.  Where  can  1  got  a  copy  of  this 
document? 

II.  Background  Information  for  This  Final 

Rule 

A.  What  is  the  New  Source  Review 
Program? 

B.  What  is  the  .statutory  authority  and 
regulatory  approach  for  this  final  rule? 

C.  Why  is  this  final  action  needed? 

III.  Summary  of  Final  Rule 

IV.  Summary  of  Impacts  of  the  Amendments 

V.  Summary  of  Public  Comments  and  the 

EPA  Responses 

VI.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review  and  Executive 
Order  13563:  Improving  Regulation  and 
Regulatory  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

H.  Executive  Order  13211;  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

I.  National  Technology  Transfer  and 
Advancement  Act 

J.  Executive  Order  12898:  Federal  Actions 
To  Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations 

K.  Congressional  Review  Act 

I.  General  Information 

A.  Does  this  action  apply  to  me? 

Generally,  this  final  rule  applies  only 
to  tribal  governments.  It  removes  a 
restriction  relating  to  delegation  of  the 
federal  NSR  PSD  program  to  tribes  and 
allows,  but  does  not  require,  interested 
tribes  to  request  such  delegation  for 


sources  in  their  attainment  areas.  It  does 
not  make  changes  to  the  nnderlying 
federal  PSD  j)rogram  requirements  and 
thus  should  not  have  any  significant 
impact  on  new  or  modified  sources. 

li.  Where  can  /  get  a  copy  of  this 
document? 

In  addition  to  being  available  in  the 
docket,  an  electronic  copy  of  this  action 
will  also  he  available  on  the  Worldwide 
Web  (WWW).  Following  signature,  a 
copy  of  this  final  action  will  be  ])osted 
in  the  regulations  and  standards  .section 
of  the  NSR  home  page  located  at 
http://www.epa.gov/nsr/,  on  the  tribal 
air  home  page  at  http://www.epa.gov/ 
oar/tribal  and  on  the  Technology 
Transfer  Network  (TTN)  policy  and 
guidance  page  for  newly  propo.sed  or 
promulgated  rules  at  the  following 
address:  http://www.epa.gov/ttn/oarpg/. 
'I’he  TTN  provides  information  and 
technology  exchange  in  various  areas  of 
air  pollution  control. 

II.  Background  Information  for  This 
Final  Rule 

A.  What  is  the  New  Source  Review 
Program? 

The  major  NSR  program  contained  in 
parts  C  and  D  of  title  1  of  the  Clean  Air 
Act  (CAA  or  Act)  is  a  preconstruction 
review  and  permitting  program 
applicable  to  new  major  sources  and 
major  modifications  at  existing  sources. 
In  areas  designated  as  meeting  the 
NAAQS  (“attainment”  areas)  or  for 
which  there  is  insufficient  information 
to  determine  whether  they  meet  the 
NAAQS  (“unclassifiable”  or 
“unclassifiable/attainment”  areas),  the 
NSR  requirements  under  part  C  of  title 
I  of  the  Act  apply.  We  call  this  portion 
of  the  major  NSR  program  the 
“Prevention  of  Significant 
Deterioration”  or  PSD  program.  In  areas 
not  meeting  the  NAAQS  and  in  ozone 
transport  regions  (OTR),  the  major  NSR 
program  is  implemented  under  the 
requirements  of  part  D  of  title  I  of  the 
Act.  We  call  this  program  the 
“nonattainment”  major  NSR  program. 
We  have  promulgated  rules  in  40  CFR 
52.21  to  implement  the  PSD  program  in 
portions  of  the  country  that  do  not  have 
approved  state  or  tribal  PSD  programs. 
This  final  rule  amends  40  CFR  52.21. 

B.  What  is  the  statutory  authority  and 
regulatory  approach  for  this  final  rule? 

The  authority  for  this  proposed  action 
is  the  CAA  section  301(a).  The  EPA 
notes  that  CAA  section  301(d)  (which 
postdates  the  original  regulation  that 
established  §  52.21  (u),  a  provision  that 
is  being  amended  by  this  rule)  and  its 
implementing  regulations  under  the 


Tribal  Autbority  Rule  (TAR)  at  40  (iFR 
49.6  and  49.7  allow  tribes  to  .seek 
a])j)roval  for  sucb  programs  covering 
their  reservations  or  other  areas  within 
their  jurisdiction.  These  jjrovi.sions  al.so 
establish  the  criteria  tribes  innst  meet 
and  the  ty])e.s  of  information  that  must 
be  included  in  tribal  a])plications  to 
obtain  eligibility  to  administer  tribal 
programs,  including  Tribal 
Implementation  Plans  and  tribal  NSR 
])rograms.  The  TAR  allows  tribes  to  seek 
approval  for  such  jjrograms  covering 
their  reservations  or  oth(;r  areas  witliin 
their  jurisdiction. 

Altnough  .section  301  (d)  of  the  Act 
and  the  TAR  authorize  the  EPA  to 
review  and  approve  tribal  programs, 
neither  the  Act  nor  the  regulations 
require  the  EPA  approval  of  tribal 
j)rogram.s  as  tbe  sole  mechanism 
available  for  tribal  agencies  to  take  on 
permitting  responsibilities.  Some  tribes 
may  cboose  not  to  develop  their  own 
tribal  NSR  programs  for  .submission  to 
the  EPA  for  approval  under  the  TAR, 
but  may  still  wi.sh  to  assist  the  EPA  in 
implementing  all  or  some  portion  of  the 
federal  PSD  program  for  their  area  of 
Indian  country.  Accordingly,  we  are 
amending  40  CFR  52.21  to  remove  a 
restriction  that  has  prevented  the  EPA 
from  delegating  administration  of  the 
federal  PSD  program  to  interested  tribal 
agencies  for  their  attainment  areas.  By 
administering  the  federal  program 
through  a  delegation,  tribal  agencies 
may  remain  appropriately  involved  in 
implementation  of  an  important  air 
quality  program  and  may  develop  their 
own  capacity  to  manage  such  programs 
in  the  future  should  they  choose  to  do 
so.  Removing  this  restriction  is 
consistent  with  the  EPA’s  existing  and 
well-estahlished  procedures  for 
delegating  administration  of  federal 
CAA  programs,  including  existing 
provisions  at  40  CFR  52.21(u) — which 
already  provides  for  administrative 
delegation  to  state  and  local  air 
agencies,  hut  which  currently  prevents 
delegation  to  interested  tribes — 40  CFR 
71.4(j)  and  71.10  (federal  operating 
permits),  40  CFR  49.122  (federal  air 
rules  for  Indian  reservations  in  the 
Pacific  Northwest),  and  40  CFR  49.161 
and  49.173  (NSR  rules  for  Indian 
country). 

C.  Why  is  this  final  action  needed? 

This  final  action  enables  the  EPA  to 
delegate  the  federal  PSD  program  (40 
CFR  52.21(u))  to  interested  Indian 
tribes.  This  action  is  consistent  with 
existing  PSD  regulatory  requirements, 
which  already  provide  for  delegation  of 
administration  of  the  program  to  states, 
and  makes  that  opportunity  available  to 
interested  tribes. 
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III.  Summary  of  Final  Rule 

'I’his  rule  amends  the  N.SR  PSD 
program  ])rovisions  at  40  (;FR  ,^>2.21, 
])aragraj)h  (n)  l)el(!gation  of  Authority. 

In  paragra])h  (ii)(l),  we  are  eorrcictiiig  an 
(ii  roneons  cross  reference  and  deleting  a 
cross  reference  that  is  no  longer  necided. 

In  j)aragraph  (n)(2)(i),  the  ])rovisions 
stated  that  the  delegate  agency  shall 
consult  with  the  appropriate  state  and 
local  air  pollution  control  agency.  We 
have  included  tribes  along  with  state 
and  local  air  pollution  control  agencies 
in  this  provi.sion  to  provide  equivalent 
involvement  for  tribal  air  pollution 
c:ontrol  agencies.  Paragraph  (u)(3)  was 
deleted  to  remove  the  restriction  that 
stated  the  Administrator  shall  not 
redelegate  review  authority  to  anyone 
other  than  an  EPA  Regional  Office 
except  where  the  state  has  assumed 
jurisdiction  over  such  land.  This 
restriction  had  prevented  the  EPA  from 
delegating  the  PSD  program  to 
interested  tribes  and  will  no  longer  be 
in  effect  once  paragraph  (u)  is  amended. 
I’aragraph  (u)(4)  was  designated  as  the 
new  paragraph  (u)(3).  These  changes 
provide  appropriate  opportunities  for 
interested  tribes  to  seek  delegation  of 
the  federal  PSD  program  over  relevant 
sources  and  modifications  in  their  areas. 

IV.  Summary  of  Impacts  of  the 
Amendments 

This  final  action  will  allow,  but  not 
require,  interested  tribes  to  take  direct 
delegation  of  the  federal  PSD  program. 

It  does  not  make  changes  to  the 
underlying  federal  requirement  that  the 
EPA  must  implement  the  program 
where  delegation  does  not  occur  and 
thus  should  not  have  a  significant 
impact  on  new  or  modified  sources. 

The  EPA  has  administered  the 
delegation  process  under  §  52.21  (u)  for 
the  federal  PSD  Program  and  the  EPA 
intends  to  continue  using  the  same 
approach  when  applying  this  provision 
to  tribal  governments.  The  provision 
now  designated  as  §  5 2.21  (u)  has  been 
in  place,  in  one  form  or  another,  since 
the  federal  Prevention  of  Significant  Air 
Quality  Deterioration  rule  was  first 
promulgated  in  1974.  (See  39  FR  42510, 
42517,  December  5,  1974;  45  FR  33290, 
May  19,  1980.)  Over  time,  the  EPA  has 
used  that  provision  to  successfully 
delegate  authority  to  implement  the 
Federal  PSD  Program  to  numerous  state 
and  local  air  pollution  control  agencies. 
See  e.g.  46  FR  9580,  Jan.  29,  1981 
(delegations  to  states  in  Region  5). 

Those  delegations  are  authorized  by  the 
EPA’s  Regional  Offices.  The  process  for 
delegating  programs  varies  somewhat 
from  Region  to  Region.  Regardless  of  the 
exact  process  used,  however,  the 


specifics  of  the  delegation  are  embodied 
ill  a  formal  delegation  agreement.  The 
agreement  becomes  effective  when 
signed  by  the  Regional  Administrator 
and  the  state  or  local  agency.  The  EPA 
believes  that  the  many  prior  successful 
delegations  carried  out  under  S  32.21  (u) 
jirovide  an  ajijirojiriate  background  of 
exjierieuce  for  the  Agency  as  it  moves 
forward  with  including  interested  tribes 
as  jiotential  delegate  agencies  for 
purposes  of  the  PSD  program.  The  EPA 
expects  that  the  same  procedures  that 
have  been  used  with  state  and  local 
agencies  will  prove  relevant  and  equally 
successful  as  tribes  begin  to  seek 
administrative  delegation  of  the  Federal 
PSD  Program.  Precise  details  and 
functions  at  issue  with  any  particular 
delegation  will — as  they  have  been  with 
states  and  local  agencies — be 
memorialized  in  an  applicable  written 
delegation  agreement  between  the  EPA 
and  the  delegated  tribal  governing  body. 

The  EPA  notes  that  it  has  since 
written  additional  regulations  that 
include  somewhat  more  detailed 
delegation  provisions.  With  regard  to 
delegations  to  tribes,  these  include,  for 
instance,  the  Federal  Air  Rules  for 
Indian  Reservations  in  Idaho,  Oregon 
and  Washington  and  the  rule  titled 
Review  of  New  Sources  and 
Modifications  in  Indian  Country.  In 
those  cases,  the  EPA  was  establishing 
new  regulatory  programs  for  areas  of 
Indian  country,  including  newly- 
established  administrative  delegation 
opportunities  and  procedures.  In  each 
case,  the  EPA  provided  a  discussion  of 
the  delegation  process  that  was 
appropriate  for  the  new  programs.  By 
contrast,  as  discussed  above  in  the  case 
of  §  52.21  (u),  the  EPA  already  has  a 
substantial  body  of  experience  and 
history  applying  the  provision  that  one 
can  look  to  for  guidance.  The  EPA 
believes  the  various  provisions  the  EPA 
has  established  for  administrative 
delegations  are  appropriate  for  the 
particular  programs  in  which  they  are 
included.  As  a  result,  some  of  the  more 
recent  delegation  provisions  differ  from 
§  52.21(u)  in  some  respects. 

V.  Summary  of  Public  Comments  and 
the  EPA  Responses 

The  EPA  received  a  total  of  five 
public  comments  during  the  60-day 
open  comment  period  of  the  proposed 
rule.  Specifically,  two  were  from  tribes, 
one  from  an  industry  party  and  two 
were  from  private  citizens.  The  tribes 
and  private  citizens  that  commented  on 
the  proposed  rule  were  very  supportive 
of  this  action.  They  stated  that  it  was  a 
practical  rule  that  would  not  only  allow 
interested  tribes  to  seek  delegation  of 
the  program  but  also  provide  additional 


oj)j)ortunities  for  self  governance  for 
tribal  coiumuuities.  One  industry  party 
commented  that  they  sujqmrt  the  Id’A’s 
efforts  to  build  tribal  capacity  for 
inqilementiug  and  enforcing  CiAA 
|)rograms  and  that  it  is  inqxutiint  to 
providii  o|)j)ortunities  to  tribes  to  he 
involved  with  the  implementation  of 
(iAA  programs  on  tribal  lauds. 

We  agree  that  this  rule  is  important  to 
increa.se  opportunities  for  involvement 
of  interested  tribes  in  air  program 
implementation  and  to  promote  self 
governance  for  tribal  communities.  It  is 
designed  to  eliminate  a  prior  limitation 
on  tribal  involvement  and  expand  the 
Agency’s  ability  to  work  with  interested 
tribes  on  implementation  of  the  federal 
PSD  program. 

One  tribe  commented  that  there 
should  be  agency  support  and  outreach 
to  tribes  that  may  not  have  been 
involved  with  this  ridemaking  process 
to  assist  them  with  the  implementation 
of  the  program.  Following 
promulgation,  we  intend  to  hold 
additional  conference  calls  and 
trainings  to  assist  those  interested  tribes 
in  the  delegation  process. 

We  also  received  comments  from  one 
industry  party  focusing  on  the  overall 
delegation  of  administrative  authority  to 
include  legal  and  tribal  authority, 
delegation  process  and  agreement,  and 
TAS  applicability.  This  company 
commented  that  the  CAA  does  not  give 
the  EPA  legal  authority  to  delegate  its 
federal  authority  to  a  state  or  tribe  to 
administer  the  EPA’s  federal 
regulations.  We  disagree,  and  believe 
that  section  301(a)  of  the  CAA  provides 
clear  legal  authority  for  administrative 
delegation  as  discussed  in  the  Tribal 
Authority  rule.  They  further  stated  that 
the  Agency’s  administrative  delegation 
provisions  in  the  federal  PSD  rules  must 
clearly  explain  that  tribal  law  needs 
only  to  authorize  the  applicable  tribal 
agency  to  administer  the  federal  PSD 
rules  and  provisions  for  which  it  is 
delegated  responsibility.  The  EPA  notes 
that  where  the  Agency  delegates 
administration  of  the  federal  PSD 
program  to  a  state,  local  agency  or  tribe, 
the  program  remains  applicable  to  the 
regulated  sources  under  federal  legal 
authority  established  under  the  CAA 
and  the  EPA’s  regulations. 

Industry  commented  that  the  rule 
must  clearly  describe  the  delegation 
process  and  what  the  delegation 
agreement  does  and  does  not  do.  The 
EPA  anticipates  being  consistent  with 
prior  delegations  to  states  and  local 
agencies,  to  include  processes,  scope 
and  limitations,  and  that  these  would  be 
reflected  in  a  formal  delegation 
agreement.  Industry  also  commented 
that  TAS  is  not  required  for  a  delegation 
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of  administrative  authority.  The  EPA 
agrees.  This  amendment  will  put  tribes 
on  an  equal  footing  with  state  and  local 
air  pollution  control  agencies  for 
purposes  of  taking  delegation  to  assist 
the  EPA  with  administration  of  the 
federal  PSD  program. 

The  full  text  of  public  comments  and 
the  EPA’s  responses  to  those  comments 
can  be  found  in  the  Amendments  to 
Delegation  of  Authority  Provisions  in 
the  PSD  Program  docket  (EPA-HQ- 
OAR-2010-0943). 

VI.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review  and  Executive 
Order  13563:  Improving  Regulation  and 
Regulatory  Review 

This  action  is  not  a  “significant 
regulatory  action”  under  the  terms  of 
Executive  Order  12866  (58  FR  51735, 
October  4,  1993)  and  is  therefore  not 
subject  to  review  under  the  Executive 
Orders  12866  and  13563  (76  FR  3281, 
January  21,  2011). 

R.  Paperwork  Reduction  Act 

This  action  does  not  impose  any  new 
information  collection  burden.  This 
action  only  allows  tribes  to  implement 
an  existing  program.  This  action  does 
not  change  the  underlying  federal 
requirements;  it  allows  interested  tribes 
to  accept  delegation.  The  Office  of 
Management  and  Budget  (OMB)  has 
previously  approved  the  information 
collection  requirements  contained  in  the 
existing  regulations  40  CFR  52.21  under 
the  provisions  of  the  Paperwork 
Rfuluction  Act,  44  IJ.S.Ci.  3501  ei  seq., 
and  has  assigned  OMB  control  number 
2060-0003.  Tlu!  OMB  control  mnnhors 
for  tin*  Id^A’s  nigulations  in  40  OFR  are 
listed  in  40  OFK  part  t). 

O.  Regulatory  h'lexibililv  Act 

'I’lu!  Riignlatory  I'lexihility  Act  (KFA) 
geiKiially  re(|iiir(!S  an  agcnicy  to  pr<!|)ar(! 
a  legnlatory  llexiltilily  analysis  of  any 
rule  snhjecl  to  notice  and  conmieni 
rulemaking,  re(|nii(!ments  under  llie 
Admiiiislrative  Procedure  Act  or  any 
other  slalul(!  uuless  the  agency  ceitilies 
that  the  rule  will  not  have  a  si|',uilicaut 
economic  impact  on  a  siihstautial 
uumh<!i  of  small  eutitiits.  .Small  entities 
include  small  hn.si m!ssi!s,  small 
org,ani/.ations,  and  small  g,overnmental 
jurisdictions. 

For  purposes  ol  assessing,  the  impacts 
oi  today’s  ride  on  small  entities,  small 
entity  is  defined  as:  ( t )  A  small  hnsiness 
as  defined  hy  the  .Small  Business 
Administration's  regulations  at  t  ( !FR 
t2t.20t;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 


city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  this  final  rule  on  small 
entities,  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  will  not  incur  any  adverse 
impacts  as  a  result  of  this  rule  because 
this  action  does  not  create  any  new 
requirements  or  burdens.  No  costs  are 
associated  with  this  final  rule  amending 
part  52.  This  final  rule  will  not  impose 
any  requirements  on  small  entities. 

D.  Unfunded  Mandates  Reform  Act 

This  action  does  not  contain  a  federal 
mandate  under  the  provisions  of  Title  II 
of  the  Unfunded  Mandates  Reform  Act 
of  1995  (UMRA),  2  U.S.C.  1531-1538  for 
state,  local,  or  tribal  governments  or  the 
private  sector.  This  action  imposes  no 
enforceable  duty  on  any  state,  local  or 
tribal  governments  or  the  private  sector. 
Therefore,  this  action  is  not  subject  to 
the  requirements  of  sections  202  and 
205  of  the  UMRA. 

This  action  is  also  not  subject  to  the 
requirements  of  section  203  of  UMRA 
because  it  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments.  'This 
action  allows  tribes  to  voluntarily  take 
delegation  of  the  PSD  requirements  but 
does  not  require  them  to  do  so. 

H.  Executive  Order  13132:  Federalism 

This  action  does  not  have  federali.sm 
implications.  It  will  not  have  substantial 
direct  effects  on  the  .states,  on  the 
relationship  hetween  the  national 
government  and  the  slates,  or  on  the 
disirihntion  of  power  and 
responsihilities  among  the  various 
levels  of  government,  as  sjiecified  in 
I'ixecnlive  ( )rder  1 3  I  :i2.  The  Id’A  has 
implementing  authority  liir  40  ( !FK  part 
52  lor  Indian  country.  This  final  aclion 
allows  inleresled  Irihes  lo  lake 
delegation  ol  the  fedisal  program  il  they 
choose;  il  does  not  modily  th(! 
tcsponsihilily  oi  the  I'iPA  lo  implement 
the  pi(ig,iam  wheic  no  deleg,ation 
occurs,  rims,  l  i.t ).  I  it  I  il2.  does  not  apply 
lo  this  aclion. 

t\\eeut ive  (hdei  /.7/7.'»;  ( ioieiultation 
and  (  '.oonlinutiou  With  tudiiui  liihal 
( iovet  luiK'utfi 

.Snhjecl  lo  I  he  I'ixecnl  i  ve  ( )i  (l(!r  I  it  1  75 
(05  FK  07240,  Nov(!mh(!r  0,  2000)  IIk! 
EPA  may  not  issue  a  regulation  that  has 
Irihal  implications,  that  impo.s(!S 
snhstantial  direct  compliance  cosis,  and 


that  is  not  required  by  statute,  unless 
the  federal  government  provides  the 
funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  tribal 
governments,  or  the  EPA  consults  with 
tribal  officials  early  in  the  process  of 
developing  the  proposed  regulation  and 
develops  a  tribal  summary  impact 
statement. 

The  EPA  has  concluded  that  this 
action  will  have  tribal  implications. 
However,  it  will  neither  impose 
substantial  direct  compliance  costs  on 
tribal  governments,  nor  preempt  tribal 
law.  This  final  rule  does  not  impose  any 
new  requirements  on  tribes  so  it  does 
not  impose  substantial  direct  costs. 
However,  it  does  support  tribal  self- 
governance  by  enabling  tribes  to 
implement  the  federal  PSD  program  as 
the  EPA’s  delegate,  if  they  choose. 

The  EPA  consulted  with  tribal 
officials  early  in  the  process  of 
developing  this  regulation  to  permit 
them  to  have  meaningful  and  timely 
input  into  its  development.  Tribal 
consultation  was  offered  in  a 
consultation  letter  to  all  federally 
recognized  tribes  on  November  10, 

2011.  We  provided  consultation  to  17 
tribes  who  requested  it.  We  have  also 
participated  in  various  tribal  meetings 
attended  by  tribal  environmental 
professionals,  i.e..  National  Tribal  Air 
Association  (NTAA),  National  Tribal 
Forum  (NTF).  We  received  no  adverse 
comments  when  this  action  was 
presented  at  those  various  meetings. 

The  EPA  specifically  solicited 
additional  comment  on  this  juoposed 
action  from  tribal  officials. 

During  develojmient  of  the  proposal, 
the  EPA  notified  tribes  in  tlu;  sumiiHir 
of  2011  of  our  intent  to  ])ro])os(! 
amendments  to  the  dehtgalion  of 
aniliority  provisions  in  the  P.SI)  program 
during  a  regnlarly  .sclHtdnled  meeting 
with  lh(!  NTAA.  TIkssc!  NTAA  mecilings 
update  memlxns  of  upcoming  I'iPA 
policies  and  regnlations  and  lo  receive 
input  from  them  on  the  effects  of  llntse 
efforts  in  Indian  connlry. 

The  Ag,ency  Inild  a  consnilation  call 
on  jamiai  y  I  1 , 20  I  2,  wit  h  one  Irihe. 
Another  consnilation  call  was  held  on 
jannaiy  30,  2012,  with  10  liihes.  Tiihal 
connnenl.s  received  din  ing,  consnilalions 
on  the  |ii(iposed  inie  were;  li  ihes 
indicaled  they  were  in  favor  of  the  ride; 
descrihed  the  proposal  as  a  responsihle 
use  of  an  Ag,ency  rnleniaking,;  and 
descrihed  Ihe  proposal  as  sii|)porling, 
Irihal  self  g.overnance.  The  liPA 
considered  I  he  addit  ional  input  from 
these  con.snitalion  calls  and 
coordination  activities,  in  conjnnclion 
with  |mhlic  comments,  in  this  final  ride 
develo|mienl. 
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G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

The  EPA  interprets  Executive  Order 
13045  (62  FR  19885,  April  23,  1977)  as 
applying  only  to  those  regulatory 
actions  that  concern  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  E.O.  has  the 
potential  to  influence  the  regulation. 

This  action  is  not  subject  to  E.O.  13045 
because  it  does  not  establish  an 
environmental  standard  intended  to 
mitigate  health  or  safety  risks. 

H.  Executive  Order  1321 1 :  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  action  is  not  subject  to  Executive 
Order  13211  (66  FR  28355,  May  22, 
2001),  because  it  is  not  a  significant 
regulatory  action  under  E.O.  12866. 

I.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (“NTTAA”),  Public  Law  No. 
104-113,  12(d)  (15  U.S.C.  272  note) 
directs  the  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
.standards  (e.g.,  materials  specifications, 
te.st  methods,  .sampling  procedures,  and 
business  practices)  that  are  developed  or 
adoj)tod  by  voluntary  con.sen.sus 
.standards  bodies.  NTTAA  directs  the 
Id’A  to  |)rovid(!  (longro.ss,  througli  OMH, 
ex|)lanation.s  when  llie  Agcaicy  decides 
not  to  ii.se  available  and  a|)pli(:al)le 
volnntary  consensus  standards. 

This  action  does  not  involve  l(!clini(:al 
standards.  Therefon!,  the  EPA  did  not 
consider  tin;  use  of  any  volnntary 
cons(;nsns  standards. 

/.  E.xccuHvt'  Order  I2H0H:  Eederal 
A(  lion:;  I'o  Addre:;:;  luivironinenlul 
hi:;lit:e  in  Minority  I'opnlnlion:;  and 
I.OW  liK  (line  Popninlion:; 

t'lxecnt  i  v(!  ( )t  (l(!i  t  28‘.llt  (.'i9  EE  7(i2.9, 
l‘'eh.  II),  t  094 j  estahli.sln;s  ledeial 
executive  policy  on  environinental 
justice.  Its  main  piovi.simi  directs 
Icdcral  aj'encics,  to  the  )’,realesl  exitml 
piaclicalile  and  permitted  hy  law,  to 
make  en vii (mnamlal  im:lice  part  of  their 
mission  hy  idcml ilyi ii)’ and  addicssinp,, 
as  appropriate,  (li.spioporlionalely  hi)’h 
ami  adverse  human  Iniallh  or 
cnviionmenlal  eiiecls  oi  their  prop, rams, 
policies,  and  activities  on  minoiily 
po|)nlal ions  and  low  income 
po|)nlalions  in  tlx;  tlinlcal  .Slat(!s. 


The  EPA  has  determined  that  this 
final  rule  will  not  have 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
on  minority  or  low-income  populations 
because  it  does  not  affect  the  level  of 
protection  provided  to  human  health  or 
the  environment.  This  final  rule 
imposes  no  new  requirements  but  does 
allow  interested  tribes  to  accept 
delegation  of  the  existing  federal 
program. 

K.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801,  et  seq.,  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  final  rule 
and  other  required  information  to  the 
United  States  Senate,  the  United  States 
House  of  Representatives  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  “major  rule”  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  upon  publication  in  the 
Federal  Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Indians,  Indians-law, 
and  Indians-trihal  government; 
lii(:orj)()iation  hy  reference. 

I)iil(!(l:  Ai)iil  11,  2014. 

(iiiia  Mcdiiiihy, 

Adniinisinitor. 

For  the  reasons  statiMl  in  the 
pnsnnhie,  41)  ( )EK  part  52  is  amended  as 
iol  lows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

■  I .  t  he  anilioi  ily  citation  lor  part  l>2 
conlimie.s  to  lead  as  iollows: 

Aiillioi'ity:  42  I  I..S.(!.  7401,  el 

■  2.  Amend  ^  52.2  I  liy  levi.sinj', 
para)’,raplis  (ii)(  I )  and  (n)(2|(ij  and  hy 
removiii)',  para)',rapli  |n)(;t)  and 
iedesi]',natin)',  para)>,rapli  (n)(4)  as 
|iara)',r.'iph  (n|(.'l)  to  read  as  Iollows: 

§52.21  Prevention  of  significant 
deterioration  of  air  quality. 


(n)  I Irlefinlion  of  nnihority.  ( 1 )  ’I'lie 
Administrator  shall  have  the  anihorily 


to  delegate  his  responsibility  for 
conducting  source  review  pursuant  to 
this  section,  in  accordance  with 
paragraph  (u)(2)  of  this  section. 

(2)  *  *  * 

(i)  Where  the  delegate  agency  is  not 
an  air  pollution  control  agency,  it  shall 
consult  with  the  appropriate  state,  tribe, 
and  local  air  pollution  control  agency 
prior  to  making  any  determination 
under  this  section.  Similarly,  where  the 
delegate  agency  does  not  have 
continuing  responsibility  for  managing 
land  use,  it  shall  consult  with  the 
appropriate  state,  tribe,  and  local  agency 
primarily  responsible  for  managing  land 
use  prior  to  making  any  determination 
under  this  section. 
***** 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  69 

[EPA-R09-OAR-201 3-0697;  FRL-9909-1 8- 
Region  9] 

Approval  and  Promulgation  of 
Implementation  Plans;  Commonwealth 
of  the  Northern  Mariana  Islands; 
Prevention  of  Significant  Deterioration; 
Special  Exemptions  From 
Requirements  of  the  Clean  Air  Act 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  Uiid(!r  the  Clean  Air  Ac:l,  the 
Environmental  Protciction  Agency  (EPA) 
is  taking  final  action  to  disap)>rove  tlui 
state  implementation  plan  (SIP)  for  tin; 
Commonwealth  ol  the  Northern  Mariana 
Islands  (CNMI)  with  res|)e(:t  lo 
prevention  of  significant  deterioration 
(P.SD),  and  to  incorporate  hy  reference 
the  Eederal  P.SI)  regnlalions  into  Ihe 
applicahle  ( iNMi  plan.  I'iPA  is  also 
taking  linal  action  to  g,rant  a  petition  hy 
( iNMI  for  an  exemption  ol  the 
applicahle  P.SI)  major  source  haseline 
date,  and  to  i;stahli.sh  an  alternate  date, 
jamiary  tit,  1 9<I7,  as  t he  majoi  source 
haseline  date  and  ti  i)',g,er  date  in  ( iNMI. 
I'iPA  is  also  making,  certain  col  lections 
to  errors  that  were  made  in  previous 
I  idemaking,s  related  to  the  ( iNMI  .'^ilP. 
This  action  estahlishes  the  Eederal  P.SI ) 
regnlalions  as  a  hasic  element  ol  Ihe 
applicahle  ( iNMI  plan  and,  throng, h  the 
exempt  ion,  esiahl  ishes  lannary  lit,  1997 
as  Ihe  major  source  haseline  date  (and 
trig,g,er  date)  nnder  Ihe  P.SI)  |)rogram  in 
(iNMI  for  sill  (hr  dioxide,  PM  lo  and 
nitrogen  dioxiile. 
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dates:  Effective  Date:  This  rule  is 
effective  on  May  21,  2014. 

ADDRESSES:  EPA  has  established  docket 
number  EPA-R09-OAR-201 3-0697  for 
this  action.  The  index  to  the  docket  is 
available  electronically  at  https:// 
www.reguIations.gov  and  in  hard  copy 
at  EPA  Region  IX,  75  Hawthorne  Street, 
San  Francisco,  California.  While  all 
documents  in  the  docket  are  listed  in 
tlie  index,  some  information  may  he 
publicly  available  only  at  the  hard  copy 
location  (e.g.,  copyrighted  material),  and 
some  may  not  Ix!  ])ut)licly  available  in 
either  location  (e.g.,  (Confidential 
lUisiness  Information).  'I'o  inspixit  the 
liard  (:()|)y  materials,  |)l(!ase  schedule  an 
appointment  during  noiinal  husiness 
hours  with  tlx!  contact  listed  in  tlu;  FOR 
FURTHER  INFORMATION  CONTACT  section. 

FOR  FURTHER  INFORMATION  CONTACT:  l.a 
W(!(!da  Ward,  (213)  y.AA  I  It  1 2.  or 
w(iitl.l<iwrrtl<i<«>iri)ii.f'nv. 

SUPPl  FMFNTARY  INFORMATION: 

Thiou|'houl  Ihi.s  docmiieiil,  “we,”  “lei” 
ami  “om  ”  relei  to  1'3’A. 

I'altle  ol  ( ioiileiils 

I  l’iii|iiiMi(l  A<  I  inn 

II  I 'iilil  i(  (  j iiiiiiDiiilf;  iniil  l'3'A  l<ii;.|iiiiiMif; 

III  I'  null  Ai  I  iuii 

IV  .Miiliilni  V  iiiiil  l‘!xni  III i vn  (  )iilni  Kiivinw.'i 

I.  l'iop«iNed  Action 

( )u  Novemhei  2.'),  201.1  (7Jt  FK  702'U{), 
under  .section  I  1 0(l< )  ol  I  he  ( Clean  Air 
Act  (( CA A  Ol  "Act”),  1'3’A  jiroposed  to 
disapprove  the  stale  implemeiilal ion 
plan  (.SIP)  lor  the  ( iouuuouwealih  of  the 
Northern  Mariana  Islands  ((iNMI)  with 
res|)ecl  to  priivimliou  of  significant 
deterioration  (P.SD),  and  to  incoiporale 
liy  reference  the  Fedmal  P.SI)  nigulalions 
into  the  a])|)licahle  CNMI  plan. '  EPA 
al.so  |)ro|)o.sed  to  grant,  umhir  section 
325(a)(1)  of  the  Act,  a  petition  hy  (CNMI 
for  iin  exem])tion  of  tlu!  a])])licahle  PSD 
major  source  ha.seline  date  under 
Federal  PSD  regulations,  and  to 
establish  an  alternate  date,  January  13, 
1997,  as  the  major  source  baseline  dale 
and  trigger  date  for  certain  pollutants  in 
(CNMI.  Lastly,  under  section  110(k)(6)  of 
the  Act,  EPA  proposed  to  make  certain 
corrections  to  errors  that  were  made  in 


’  CNMI  is  an  insular  territory  of  the  United  States. 
CNMI  consists  of  15  islands  of  volcanic  origin 
which  are  located  approximately  145°  to  146°  east 
and  from  14°  to  20°  north  of  the  equator.  The 
islands  extend  in  a  general  north-south  direction  for 
approximately  420  nautical  miles  from  the  Island  of 
Farallon  de  Pajaros  in  the  north  to  the  island  of  Rota 
in  the  south.  CNMI  lies  in  the  western  part  of  the 
Pacific  Ocean  and  is  located  approximately  1,250 
miles  south  of  Tokyo,  1 ,440  miles  east  of  Manila, 
and  110  miles  north  of  Guam.  Based  on  Bureau  of 
Census  2010  population  counts,  the  total 
population  of  CNMI  is  approximately  54,000  with 
the  majority  of  the  population  residing  on  Saipan. 


previous  rulemakings  involving  the 

CNMI  SIP. 

As  explained  in  our  November  25, 

2013  proposed  rule,  the  action  would 
establish  the  Federal  PSD  regulations  as 
a  basic  element  of  the  applicable  CNMI 
plan  and,  through  the  exemption,  woidd 
establish  January  13,  1997  as  the  major 
source  baseline  date  (and  trigger  date) 
under  the  PSD  program  in  CNMI  for 
sulfur  dioxide,  PM  lo  aud  nitrogen 
dioxide. 

Our  November  25,  2013  jtrojiostid  rule 
jtrovides  detailed  hackgrouud 
iiiformatiou  related  to  P.SI)  recpiiremeiits 
under  part  C  ol  title  I  of  the  CAA  (and 
I'iPA’s  P.SI)  .SIP  r(!(piiremeuls  in  40  ( IFH 
51 .1 66)  and  |)(!tilion.s  hy  governors  of 
certain  territories  under  CAA  .section 
325(a)  for  exmnplions  from  cei  lain  ( lA  A 
reipiiremenls;  the  rationale  lor  onr 
conclusion  that  the  ( iNMI  .SIP  does  not 
meet  the  re(|niremeiits  for  P.SI)  nmler 
pail  ( i  ol  title  I  ol  the  ( iAA  ami  40  ( il'K 
It  I .  I  III  I ;  the  rat  ioiiale  ioi  )>,i  ant  inp, 

I  iNMPs  pelilioii  lor  an  alleriiale  majoi 
.source  lia.seliiie  dale  and  the 
e.slahl ishnient  ol  |annary  1.3,  1007  a.'i  the 
P.SI )  major  source  ha.seline  dale  and 
lri)')',er  dale  (with  re.speci  lo.snilin 
dioxide,  PM),,,  and  nilro)',en  dioxide); 
and  a  descriplion  ol  the  .specilic 
correclions  lo  previon.s  .SIP  aclion.s  that 
are  needed  lo  heller  idenlily  and  clarily 
the  cm  I  lei  it. s  ol  I  he  ( iNMI  .SIP  a. s  set  tort  h 
in  41)  I  if  It  part  !)2.  t  he  reader  is  directed 
lo  the  |)roposed  ride  lor  the  details, 
which  are  not  lejiealed  here. 

II.  Piililic  (iuinineiilK  aiid  fil'A 
Kespoiises 

( )nr  Novemher  25,  21)  1  il  proposed  rule 
provided  a  .31)  day  comment  period  and 
an  o|)portnnity  to  re(|uest  a  jmlilic 
liearing.  During  Ihi.s  period,  we  received 
no  comments  on  onr  |)roposed  action 
and  no  recpiest  fora  |)uhlic  hearing. 

III.  Fiiiiil  Ac:lion 

Under  .section  llO(k)  oftheCAA,EPA 
is  taking  final  action  to  (li.saj)prove  the 
CNMI  SIP  with  respect  to  PSD,  and 
incorporate  by  reference  the  Federal 
PSD  regulations  into  the  applicable 
CNMI  plan. 2  EPA  is  also  taking  final 
action  to  grant  a  petition  by  CNMI  for 
an  exemption  of  the  PSD  major  source 
baseline  date,  and  to  establish  an 
alternate  date,  January  13, 1997,  as  the 
major  source  baseline  date  and  trigger 
date  for  sulfur  dioxide,  PMm,  and 
nitrogen  dioxide  in  CNMI.  Lastly,  in 


2  While  EPA  is  taking  final  action  to  disapprove 
the  CNMI  SIP  with  respect  to  PSD,  such 
disapproval  does  not  affect  the  validity  of 
previously  approved  rules  in  the  CNMI  SIP.  Such 
SIP  rules  continue  to  be  part  of  the  applicable  CNMI 
plan  unless  and  until  EPA  approves  their 
revocation  or  revision. 


addition  to  making  conforming 
amendments  to  40  CFR  part  52,  subparts 
A  and  FFF  and  to  40  CFR  part  69, 

.subpart  C,  EPA  is  also  making  certain 
corrections  to  certain  errors  in  40  CFR 
part  52  that  were  made  in  previous 
rulemakings  involving  the  CNMI  SIP. 

This  action  e.stabli.shes  EPA’s  PSD 
regulations  as  a  basic  element  of  the 
applicable  (]NMI  plan,  and,  through  the 
exemption,  establishes  a  major  source 
ha.seline  dale  and  trigger  date  for  sidfur 
dioxide,  PMki,  and  nitrogen  dioxide  on 
CNMI  of  January  13,  1997. 

IV.  .Statutory  and  Executive  Order 
Reviews 

A.  t'.'xeciilive  Order  Itegtilnlory 

I’laniiiiig  and  Keview  and  Ext-calive 
( inter  I  '.tdd'.i:  hnprnvaig  l(e}]nl(dinn  and 
l{e}[nlaliny  Keview 

This  iiclimi  is  mil  a  "si}'iiili(:iiiil 
r(3',iiliilm  y  ai  limi”  iimlm  tint  tm  iii.s  ol 
I'ixiM  iili  vit  ( )idi!i  (I'M  ).)  I  2B(>(i  (!i)t  f  l\ 

Il  I  7!tli,  (  )( :l I il ii!i  4  ,  I '.193 )  iiml  is  I  Imi idm i; 
mil  .siihjiM.I  III  mviiiw  liy  lint  (  Illici)  iil 
MHiiii).M!mmil  iiml  llmh',iil  ((  )Mlt)  midi!i 
!■;.(  ).  I  2(l(iluiml  !■;.(  ).  I  3li(i.t  (7(i  IK  3JI2. 1 , 
laimiiry  2. 1 , 2.1)  I  I  ). 

It  I'aperwark  Urdai  lion  Ai  l 

I  his  iii  liiiii  (liii'.s  mil  im|iii.si!  jiii 
iiiliii  iii.'iliiiii  col Iccl inn  liiirdmi  iimlnr  llm 
|ii(ivisioiis  ol  till!  I’apni  work  Endiicl ion 
Act,  44  I  3501  et  neij.  Iliiidi!ii  is 

dnliiMMl  at  !i  ( !FI(  I  320.3(li). 

Hei\alalarv  Hi'ilnelian  Ai  l 

riie  Ki!)’iilaloiy  Flexiliilily  Act  (EFA) 
j’eiierally  reiiiiires  an  agency  lo  condiicl 
a  regulatory  flexiliilily  analysis  of  any 
ride  siihject  lo  notice  and  comment 
rulemaking  reipiirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  suhstantial  numher  of  small  entities. 
.Small  entities  include  small  hiisinesses, 
sm;dl  not-for-])rofil  enterprises,  aud 
small  governmental  jurisdictions. 

This  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  hecaicse,  while  the  di.sapproval 
of  the  CNMI  SIP  with  respect  to  PSD 
will  lead  to  the  application  of  the 
Federal  PSD  regulations  to  CNMI,  the 
basic  PSD  statutory  requirements  for 
major  emitting  facilities  to  obtain  a  PSD 
permit  already  apply  within  CNMI,  and 
the  incremental  impact  associated  with 
application  of  the  specific  requirements 
under  the  Federal  PSD  regulations  will 
be  offset  by  EPA’s  grant  of  CNMI’s 
petition  for  an  exemption  from  the 
original  PSD  major  source  baseline 
dates.  Therefore,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 
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D.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(“Unfunded  Mandates  Act”),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  residt  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  mon;.  Under  section 
205,  I'lPA  must  scdect  the  most  cost- 
effective  and  l(!ast  hurdcaisome 
alternative  that  achi(!ves  the  ohj(;ctives 
of  I  lie  ride  and  is  consistent  with 
stalntory  re(|nirements.  Section  202 
reipiires  Id'A  to  esiahlish  a  plan  for 
inloi  ining  and  advising  any  small 
I’overnmenis  that  may  he  signilicanlly 
or  mii(|nely  impacted  hy  the  inle. 

Id’A  has  determined  that  the 
disa|ipidval  ol  the  (  !NMI  .Ml*  with 
le.spiict  to  I ’SI ),  considered  to).M;t  her  with 
the  iiK.oi  poratioii  ol  the  I'ederal  I’.SI) 

I ejMilat ions,  and  ^eant  ol  an  exemption 
leipiest  with  respect  to  the  I'.SI)  major 
somce  haseline  date,  does  not  mchide  a 
r'edirial  mandate  that  may  result  in 
estimated  i.osts  ol  .$100  million  oi  moie 
to  int  her  ‘ itate,  hx .al ,  <  ii  1 1 1 hal 
I’ovei  nment.s  in  the  a|’,)',ie)>,ale,  oi  to  the 
private  sector.  While  the  di.sapproval  id 
I  he  (  iNMI  .SIP  with  le.spect  to  I  ’.SI )  will 
lead  to  the  applicalion  ol  Ihe  Fedeial 
I’.SI )  I e);n lal ion.s  to  (  iNMI,  Ihe  basic  I’.SI ) 
slatniory  reipdiemenls  lot  major 
emilliii)',  lacililie.s  to  ohiain  a  I’.SI ) 
permit  alieady  ap|dy  within  ( !NMI,  and 
the  incremental  im|iacl  as.socialed  with 
application  of  the  specific  re(|niremenls 
under  the  Federal  I’.SI)  regnlalions  will 
he  offset  hy  I'iPA’s  grant  ofUNMI’s 
petition  for  an  exem|)tion  from  the 
original  P.SI)  major  source  ha.seline 
dates.  Accordingly,  Ihe  additional  costs 
to  State,  local,  or  trihal  governments,  or 
to  the  private  .ser:tor,  will  not  he 
significant  for  the  purjio.ses  of  .section 
202  of  the  Unfunded  Mandates  Act. 

R.  Executive  Order  13132,  Federalism 

Federalism  (64  FR  43255,  Augiust  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  “meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications.”  “Policies  that  have 
federalism  implications”  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  “substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 


the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.”  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
neces.sary  to  pay  the  direct  compliance 
co.sts  incurred  hy  State  and  local 
governments,  or  EPA  consnlts  with 
.State  and  local  officiiils  early  in  the 
process  of  developing  the  pro])o.sed 
regulation.  Id’A  also  may  not  issue  a 
regnlalion  that  has  federalism 
implications  and  that  preempts  .Stale 
law  nnle.ss  Ihe  Agency  consults  with 
.Stale  and  local  officials  early  in  Ihe 
pidcess  ol  developing  the  proposed 
regnlal  ion. 

I'his  role  will  not  have  snli.slanl iai 
direct  ellecl.s  on  the  .Slale.s,  on  Ihe 
lelalion.ship  helween  Ihe  national 
govei  nmeiil  ami  Ihe  .Males,  or  on  Ihe 
d  i.sl  I  i  hot  ii  m  ol  power  and 
lespoii.sihililies  among  Ihe  varion.s 
level.'!  ol  g,ovei  imieni ,  as  .spisilied  in 
l‘!xecnl  ive  (  )rder  I  3  I  it 2,  hecaiise  it 
meiely  di.'iapproves  the  (  iNMI  .Ml’  with 
lespecl  to  I’.SI),  im.oi  poialei:  Ihe  I'ederal 
I’.’d  )  leg, n  hit  ions,  and  g, rants  an 
exemption  reipie.'il  with  re.'ipecl  to  Ihe 
I’.SI )  major  source  ha.'ieliiie  dale,  and 
does  not  alter  Ihe  relationship  or  the 
di.'ilrihiilion  ol  power  and 
re.'iponsi hil it  ies  esiahl ished  in  the  ( ilean 
Air  Act.  Tims,  Ihe  reipiiremeiils  ol 
.'leclioii  li  ol  Ihe  I'ixeciitive  ( )rder  do  not 
apply  to  this  ride. 

/''.  Fxiu  iil ive  ( 13173,  ( '.nonliiHilion 
Willi  Indian  'liihid  dovennnenls 

I'ixeciitive  ( )rder  1 31  75,  enl  it  led 
“( ionsnilalion  and  ( '.oordinal ion  with 
Indian  '|■rihal  Uovernnienis”  (65  I'K 
67249,  Noveniher  9,  2()()()),  re(|uires  I'iPA 
In  develop  <m  accountable  proce.ss  to 
en.sure  “meaningful  and  timely  input  hy 
trihal  officials  in  the  deveiopmont  of 
regulatory  policies  that  have  trihal 
implications.”  This  rule  does  not  have 
trihal  implications,  as  .specified  in 
Executive  Order  13175.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

G.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

EPA  interprets  Executive  Order  13045 
(62  FR  19885,  April  23,  1997)  as 
applying  only  to  those  regulatory 


actions  that  concern  health  or  safety 
ri.sks,  such  that  the  analysis  required 
under  .section  5-501  of  the  Executive 
Order  has  the  potential  to  influence  the 
regulation.  This  rule  is  not  subject  to 
Executive  Order  13045,  because  it 
disapproves  the  CNMI  SIP  with  respect 
to  PSD,  incorporates  the  Federal  P.SD 
regidations,  and  grants  an  exemption 
request  with  respect  to  the  PSD  major 
source  ha.seline  date. 

II.  Executive  Order  1321 1,  Actions  That 
Si}>nificantlY  Affect  Enerf’y  Su})})ly, 
Disirihniion,  or  Use 

This  rule  is  mil  subject  to  I'ixeciitive 
( )i(ler  I  ;t21 1 ,  “Actions  ( imiceniing 
Kegiiliil ions  That  .Significantly  Affect 
I'ineigy  .Supply,  Disirihniion,  or  I  Ise”  (66 
FK  28;t.55,  May  22,  2.()()l)  because  it  is 
not  a  significani  regiilalory  action  nmler 
I'ixeciitive  (  )ider  I  28(»6. 

/  NiiliunnI  Tri  liniiloty  Trnnsiri  and 
AilvinicrinrnI  Ai  l 

.Section  12.  ol  Ihe  National  rechnolog,y 
Tiiin.'ilei  and  Advam.emeiit  Ac  t 
(N  TTAA)  ol  l')9!»  leqiiiie.'i  Federal 
ag,eni.ies  to  eviihiale  existing  technical 
.'.laiidai  ds  when  developing,  a  new 
ieg,nlatioii  To  comply  with  N  I  TAA, 

I'il’A  miisl  (.oii.'iidei  and  use  “volmilary 
coii.';ensiis  .<:landai d.'i”  |V(  i.S)  il  available 
and  applii.ahle  when  developing, 
piog,iams  and  policies  nnles.s  doing,  .';o 
would  he  incon.‘;islent  with  applicable 
law  or  otherwise  inipraclical. 

I'il’A  believes  that  V(  i.‘>  are 
inapplicable  to  this  action.  Today’s 
action  does  not  re(|nire  the  public  to 
perform  activities  conducive  to  Ihe  use 
of  VtiS. 

/.  Executive  Order  12303:  l^'edernl 
Actions  I'o  Address  I'lnvironinenlal 
Inslice  in  Minorilv  Pofndalions  and 
Unvdneoine  Poindalion 

I'ixeciitive  Order  (I'i.O.)  12898  (59  FK 
7629  (I'eh.  16,  1994))  e.stahlishes  federal 
executive  policy  on  environmental 
justice.  Its  main  jjrovision  directs 
federal  agencies,  to  the  greatest  extent 
practicable  and  permitted  hy  law,  to 
make  environmental  justice  part  of  their 
mission  by  identifying  and  addressing, 
as  appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  their  programs, 
policies,  and  activities  on  minority 
populations  and  low-income 
populations  in  the  United  States. 

This  rulemaking  includes  a  review  of 
the  CNMI  SIP  relative  to  PSD 
requirements,  incorporation  of  EPA’s 
PSD  regulation  into  the  applicable 
CNMI  plan,  and  a  grant  of  an  exemption 
to  CNMI  to  the  original  PSD  major 
source  baseline  dates.  With  respect  to 
EPA’s  review  of  the  CNMI  SIP,  EPA’s 


Resist!!!' /  Vol.  7'.),  No.  7(»  /  Moiidiiy,  April  71,  70  M  /  Kiilos  iiiid  K(;}^iiliitions 


72n:ir» 


rnlc  i.s  to  :ipprovo  oi  disiip|)rovo  slato 
clioicis.s,  ha.sod  on  IIk;  (:ritori:i  ol  llio 
( ilo.'io  Air  Act,  iiiid  incoi  poiiilioii  oi 
Id’A’.s  OSI)  rof^idiilioo  is  llic  osliihl islicid 
roiiKidy  lor  disiipproval  ol  lint  ( iNMI  Sll* 
will)  ntspocl  to  I’SI).  Tlios,  IIh;  Id'A 
lacks  tli(!  di.scrotionary  aiilliority  to 
addntss  onvironinontal  justice;  in  those; 
twee  as|)e;e:ls  eil  this  ridetinakin^. 

Id'A  eleiets  have;  eliseae;! ieenary  aniheerily 
le>  aelelretss  e;nvireinine;nt  jnslie:e;  with 
re;spe;e:t  tee  I'il’A’s  e:e)nsiele;raliein  eel  the; 
e;xe;in|)tiein  retejnetst  Ireein  (INMI  eniel  has 
ele;te;nnine;d  that  this  actieni  will  neet 
h.'ive;  elis])ro])orlie)nat(;ly  hi^h  anel 
aelvejrso  human  health  eer  (mvireenmemlal 
e;iT(;cts  een  minority  eer  le)w-im:oino 
pe)])ulations.  This  is  luicause!,  duo  to  tho 
lack  of  documentation  of  major  source 
emissions  changes  from  the  original 
I’SD  hasoline  dates,  application  of  the 
original  major  source  baseline  dates 
coidd  lead  to  speculative  and  uncertain 
estimates  of  PSD  increment 
consumption  and  correspondingly 
speculative  and  uncertain  levels  of 
environmental  protection.  In  contrast, 
EPA’s  grant  of  CNMI’s  exemption 
request  sets  the  stage  for  consistent  and 
uniform  PSD  increment  tracking  and 
protection  within  CNMI. 

K.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  “major  rule”  as 
defined  by  5  U.S.C.  section  804(2). 

L.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  June  20,  2014.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  tho 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  jjetition 
for  judicial  review  may  he  filed,  and 
shall  not  po.stjjone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
he  chall(;nged  lat(;r  in  |)roc(;(;dings  to 


oidorcc;  il.s  r(;(|nii'(;m(;iils  (.S(;<;  section 
;t07(h)(7)). 

I.isi  ol  Siihjects 

'10  CPU  rai  l  hA 

l'inviidnm(;ntal  pi'ol(;(:t ion,  Air 
pollution  control.  Incorporation  hy 
r(;li;r(;nc(;,  lnt(;rgov(;rnm(;ntal  r(;lat ions, 
E(;porling  and  r(;coi(lk<;(;|)ing 
re(pnr(;m(;nts. 

'to  CPR  Part  00 

Environm(;nlal  prol(;clion.  Air 
|)ollntion  control. 

Dated:  A))ril  H,  2014. 

(lina  Mct^arlhy, 

Administrator. 

For  the  reasons  stated  in  the 
preamble.  Title  40,  (Chapter  I  of  the  (iode 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows; 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  A — General  Provisions 

§  52.02  [Amended] 

■  2.  Section  52.02  is  amended  by: 

■  a.  Adding  “and  FFF”  after  “DDD”  in 
paragraph  (d)  introductory  text;  and 

■  b.  Adding  “Commonwealth  of  the 
Northern  Mariana  Islands,”  after 
“American  Samoa,”  in  paragraph 
(d)(2)(ix). 

§52.16  [Amended] 

■  3.  Amend  §  52.16  in  paragraph  (b)(9) 
by  adding  “Commonwealth  of  the 
Northern  Mariana  Islands,”  after 
“American  Samoa,”. 

§  52.21  [Amended] 

■  4.  Amend  §  52.21  in  paragraph  (a)(1) 
by  adding  “and  FFF”  after  “DDD”  two 
times. 

Subpart  FFF — Commonwealth  of  the 
Northern  Mariana  Islands 

§52.2920  [Amended] 

■  5.  In  §52.2920,  amend  the  table  in 
paragraph  (c),  hy  removing  the  entry  for 
“Fart  VIII,”  and  under  “Fart  VIII,”  hy 
removing  the  entries  for  “Faragraph  A,” 
“l^aragra])h  B,”  “Faragraph  (],” 
“Faragraph  D,”  “Faragra|)h  fi,” 
“Faragra])h  F,”  “Table  VIII-1 ,” 
“Faragraph  C,”  and  “Faragraph  II.” 


§  52.2921  [Amended] 

■  l(.  Am(;iid  ^.57.7971  in  |)aragrapli 
(c)(  I  )(i)(  A)  hy  |•(;m(•vin)>,  “ol  lead”  .•ill(;i’ 
“m.ijor  .som(:(;s". 

■  7.  .S(;cli(»ii  .57.7.977.  is  a(ld(;d  to  n;ad  as 
Inllows; 

§52.2922  Significant  deterioration  of  air 
quality. 

(a)  Tin;  r(;(|iiir(;m(;iits  of  .s(;cti(ins  ll>0 
through  1 65  of  tin;  ( ’.lean  Air  Act  an;  not 
in(;t,  sinci;  tin;  plan  do(;s  not  inclinh; 
a|)|)rovahl(;  |)roc(;dnr(;s  for  prev(;nting 
tin;  significant  d(;terioration  of  air 
(|nality. 

(h)  Regulations  for  preve})ting 
significant  deterioration  of  air  quality. 

The  provisions  of  §  52.21  except 
paragraphs  (a)(1),  (h)(14)(i)(o)  and  (h), 
(h)(14)(ii)(a)  and  (h),  (i)(5)(i)(c),  and 
(k)(2)  are  hereby  incorporated  and  made 
a  part  of  the  applicable  plan  for  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

(c)  For  the  purpo.ses  of  applying  the 
requirements  of  §  52.21  within  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  terms  “major  source 
baseline  date”  and  “trigger  date”  mean 
January  13, 1997  in  the  case  of  sulfur 
dioxide,  PMio,  and  nitrogen  dioxide. 

PART  69— SPECIAL  EXEMPTIONS 
FROM  REQUIREMENTS  OF  THE 
CLEAN  AIR  ACT 

■  8.  The  authority  citation  for  part  69 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7545(c),  (g)  and  (i), 
and  7625-1. 

Subpart  C — Commonwealth  of  the 
Northern  Mariana  Islands 

■  9.  Section  69.31  is  added  to  read  as 
follows; 

§69.31  New  Exemptions. 

(a)  Change  to  Major  Source  Baseline 
Date  and  Trigger  Date.  Pursuant  to 
section  325(a)  of  the  Clean  Air  Act  and 
a  petition  submitted  by  the  Governor  of 
tho  Commonwealth  of  the  Northern 
Mariana  Islands,  EPA  grants  an 
exemption  to  the  major  source  baseline 
dates  and  trigger  dates  for  .sulfur 
dioxide,  PMio,  and  nitrogen  dioxide 
under  40  CFR  52.21,  and  e.stabli.shes 
January  13, 1997  as  the  major  source 
hasoline  date  and  trigger  date  for  these 
pollutants  in  tho  Commonwealth  of  the 
Northern  Mariana  Islands.  This 
exemption  applies  solely  to  the  PSD 
major  .source  baseline  dale  and  trigger 
date  in  the;  (k)mmonwealth  of  the 
Northern  Mariana  Islands.  Owners  and 
o])erator.s  of  air  pollutant  sources  are 
recpiired  to  (:om|)ly  with  all  oilier 
a|)|)licahl(;  reipiirements  of  the  ( ilean  Air 
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Act.  I'or  |)iir|i()s«;.s  oi  (:()in|tlyii4;  with 
iiny  :i|i|)li(:iil)h!  i’<M|uin;iiiriit  lliiil  is 
I ri)’,f.’,(;r(!d  hy,  i iii|il(;iin;iil<;(l  or  (silciihilcd 
lidiii  (III!  I‘SI )  Miiijoi  soiiici!  Isisrliiii! 
d;it(!,  SMcIi  ii!(|iiii(!iiH!nt,  iii(:i<;iii(!iil,  oi 
(:iil(:id:il  ion  sli:ill,  Ini’ sonrcns  Inciilnd 
wil  hill  I  hi;  ( ioiiiinoii  wisill  h  nl  I  In; 
Norllinrii  Mariiiiiii  Ishiiids,  iisi;  jiiiiiiiiry 
l.'l,  l‘)()7  as  Ihi;  I’SI)  major  soiiria; 
hasiiliiii;  dati;  and  trig^(;r  dah;  tor  snUnr 
(lioxiih;,  I’Mio,  and  nilrogoii  dioxide. 
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BILLING  CODE  6560-50-P 


DEPARTMENT  OF  DEFENSE 

Defense  Acquisition  Regulations 
System 

48  CFR  Part  201 

RIN  0750-AI21 

Defense  Federal  Acquisition 
Regulation  Supplement:  Contracting 
Officer’s  Representative  (DFARS  Case 
2013-D023) 

AGENCY:  Defense  Acquisition 
Regulations  System,  Department  of 
Defense  (DoD). 

ACTION:  Final  rule. 

SUMMARY:  DoD  is  issuing  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  remove  coverage  concerning 
contracting  officer’s  representative 
responsibilities  that  is  procedural  in 
nature. 

DATES:  Effective  April  21,  2014. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Janetta  Brewer,  telephone  571-372- 
6104. 

SUPPLEMENTARY  INFORMATION: 

I.  Discussion 

DoD  is  revising  DFARS  201.602-2  to 
remove  guidance  that  is  internal  to  DoD 
concerning  contracting  officer’s 
representative  (COR)  responsibilities. 
COR  responsibilities,  addressed  at 
DFARS  Procedures,  Guidance,  and 
Information  (PCI)  201.602-2,  are  also 
being  revised  in  conjunction  with  this 
DFARS  change.  Included  in  the  PCI 
update  is  a  link  to  the  DoD  COR 
Handbook,  dated  March  22,  2012,  which 
provides  detailed  guidance  on  CIOR 
appointments  and  duties. 

II.  Publication  of  This  Final  Rule  for 
Public  Comment  Is  Not  Required  by 
Statute 

Piililication  of  propo.sed  regulations, 

4  1  I  I.S.C.  1707,  is  the  slaliite  which 
applies  to  the  publication  of  Ihe  Federal 


Acipiisil ion  Kep.iilalioii.  I’aiap,raph  (a)|  I) 
ol  Ihe  slaliile  requires  thal  a 
prociiremeol  policy,  rep,iilat ion, 
procedure  or  lorin  (incinding  an 
aniendineni  or  inodiiicalion  Ihereol) 
mnsi  be  pnhiished  lor  public  connnent 
it  il  relal(;s  lo  Ihe  expendiinre  ol 
ap|iroprialed  rnnds,  and  haseilhera 
signiticani  etlecl  h(;yond  lln;  internal 
operaling  |)rocednres  of  the  agency 
issuing  the  |>olicy,  regnlalion,  |)roc(;dnre 
or  lorin,  or  has  a  significant  cost  or 
administrative  impact  on  contractors  or 
offerors.  This  final  ride  is  not  recpiired 
lo  be  pnblisbed  for  public  conniKad, 
because  tlie  change  is  not  substantive 
and  only  modifies  tbe  int(;rnal  operating 
jirocedures  of  DoD. 

III.  Executive  Orders  12866  and  13563 

Executive  Orders  (E.O.s)  12866  and 
13563  direct  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  E.O.  13563  emphasizes  the 
importance  of  quantifying  both  costs 
and  benefits,  of  reducing  costs,  of 
harmonizing  rules,  and  of  promoting 
flexibility.  This  is  not  a  significant 
regulatory  action  and,  therefore,  was  not 
subject  to  review  under  section  6(b)  of 
E.O.  12866,  Regulatory  Planning  and 
Review,  dated  September  30,  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

IV.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  does 
not  apply  to  this  rule  because  this  final 
rule  does  not  constitute  a  significant 
DFARS  revision  within  the  meaning  of 
FAR  1.501-1,  and  41  U.S.C.  1707  does 
not  require  publication  for  public 
comment. 

V.  Paperwork  Reduction  Act 

The  rule  does  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

List  of  Subjects  in  48  (T'R  Part  201 

Government  jirocurement. 

Miinui;!  Qiiinoiii;s, 

lulilor,  Dtrfcnsc  Acifuisitiou  IU;f^u  hit  ions 
Sy  slain. 

Tb(;n:lore,  48  (3''R  part  701  is 
amended  as  follows: 


PART  201— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

■  I .  The  anihoi  ily  citation  for  48  ( iFlv 
70  I  conlinnes  lo  lead  as  lollows: 

Aiillioiily;  4  I  II. .SC.  I  ;tli;i  mid  411  ( It’ K 

(1ili|ilei  I . 

■  7.  .Section  70  I  .(>07  7  is  rcivised  lo  read 
as  follows: 

201.602-2  Responsibilities. 

(d)  Follow  the  procedures  at  PCI 
201  .()()2-2  regarding  (hisignation, 
assignnient,  and  r(;sponsibiliti(;s  of  a 
contracting  officer’s  nqiriLsentativi; 
(COR). 

(1)  A  COR  shall  be  an  enqiloyee, 
military  or  civilian,  of  tbe  U.S. 
Government,  a  foreign  government,  or  a 
North  Atlantic  Treaty  Organization/ 
coalition  partner.  In  no  case  shall 
contractor  personnel  serve  as  CXlRs. 

|I'R  Doc.  2014-08858  Filod  4-18-14;  8:45  ain| 
BILLING  CODE  5001-06-P 


DEPARTMENT  OF  DEFENSE 

Defense  Acquisition  Regulations 
System 

48  CFR  Parts  212,  216, 247,  and  252 

RIN  075(>-AH90 

Defense  Federal  Acquisition 
Regulation  Supplement:  Clauses  With 
Alternates— Transportation  (DFARS 
Case  2012-D057) 

AGENCY:  Defense  Acquisition 
Regulations  System,  Department  of 
Defense  (DoD). 

ACTION:  Final  rule. 

SUMMARY:  DoD  is  issuing  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  revise  and  update 
transportation-related  clauses  and  their 
prescriptions  to  create  basic  and 
alternate  clauses  structured  in  a  manner 
to  facilitate  use  of  automated  contract 
writing  systems.  The  rule  also  includes 
the  full  text  of  each  alternate,  rather 
than  only  showing  the  paragraphs  that 
differ  from  (he  basic  clause. 

DATES:  Effective  April  21,  2014. 

FOR  FURTHER  INFORMATION  CONTACT: 
Annette  Cray,  telephone  571-372-6093. 
SUPPLEMENTARY  INFORMATION: 

1.  Bacikground 

DoD  jniblisbed  a  jiroposed  rule  in  tbe 
Federal  Register  at  78  FR  48397  on 
August  8,  2013,  lo  revisi;  the 
presentation  of  DFARS  part  247  clan.siis 
with  alternates  and  their  iirescriptions 
in  the  DFAK.S.  Oin;  respondent 
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submitted  a  public  comment  in 
response  to  the  proposed  rule. 

II.  Discussion  and  Analysis 

DoD  reviewed  the  public  comment  in 
the  development  of  the  final  rule.  A 
discussion  of  the  comment  is  provided 
below. 

A.  Public  Comment 

Comment:  The  respondent 
recommended  revising  the  prescription 
for  the  proposed  clause  at  252.216- 
70XX  (renumbered  252.216-7010  in  the 
final  rule)  to  include  a  statement  that 
the  clause  applies  to  requirements-type 
contracts. 

Response:  DoD  reviewed  and 
accepted  the  public  comment  in  the 
development  of  the  final  rule.  In  the 
prescription  at  DFARS  216.506(d)  for 
the  clause  at  252.216-7010, 
Requirements,  (formerly  DFARS 
252.247-7015,  Requirements)  the  phrase 
“when  a  requirements  contract  is 
contemplated”  is  added. 

B.  Other  Changes 

Minor  editorial  changes  were  made: 

(1)  To  standardize  language  used  in  the 
final  rule  for  the  clause  prescriptions 
and  prefaces  in  order  to  provide 
uniform  arrangement  in  the  regulations, 
and  (2)  in  252.247-7023,  to  provide  for 
consistent  use  of  the  term  “foreign-flag 
vessels”  in  the  clause. 

III.  Executive  Orders  12866  and  13563 

Executive  Orders  (E.O.s)  12866  and 
13563  direct  agencies  to  assess  all  co.sts 
and  benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  ])()tential  economic, 
environmental,  public  health  and  safely 
eliects,  distributive  impacts,  and 
e(|iiily).  I'i.O.  13563  emphasizes  the 
importance  of  (|nantiiying  both  costs 
:in(l  Ixmelits,  of  reducing  costs,  of 
harmonizing  rules,  and  of  promoting 
flexihilily.  This  is  not  a  significant 
regnlalory  action  and,  therefore,  was  not 
snhjeci  to  revi(!w  under  section  l>(h)  of 
I'i.C ).  I28()(i,  Kegnlalory  l‘lamdngand 
K(!view,  dated  .S»!pleniher  .10,  1003.  This 
ride  is  not  a  major  ride  under  5  I  I..S.( ). 
804. 

IV.  Kegnlalory  Flexihilily  Act 

A  final  regnlalory  flexihilily  analysis 
has  been  prepared  consi.steni  with  the 
Regulatory  Flexibility  Act,  5  U.S.O.  (iOl, 
el  se(j.,  and  is  summarized  as  follows: 

This  rule  amends  the  Defense  Federal 
Accpnsition  Regulation  Su])plement 
(I)FAKS)  to  revise  and  update 
transportation-related  clauses  and  their 
jjrescriptions  to  create  basic  and 


alternate  clauses  structured  in  a  manner 
to  facilitate  use  of  automated  contract 
writing  systems.  The  rule  also  includes 
the  full  text  of  each  alternate,  rather 
than  only  showing  the  paragraphs  that 
differ  from  the  basic  clause. 

There  will  be  an  initial  small  impact 
on  potential  offerors,  including  small 
businesses,  because  this  rule  provides 
an  unfamiliar  format  for  provision/ 
clause  alternates  in  solicitations  and 
contracts  issued  by  DoD  contracting 
activities.  According  to  the  Federal 
Procurement  Data  System,  in  Fiscal 
Year  2012,  DoD  made  approximately 
270,000  contract  awards  (not  including 
modification  and  orders)  that  exceeded 
the  micro-purchase  threshold,  of  which 
approximately  180,000  (67%)  were 
awarded  to  small  businesses.  It  is 
unknown  how  many  of  these  contracts 
were  awarded  that  included  an  alternate 
to  a  DFARS  provision  or  clause.  Since 
similar  changes  are  being  made  (by  part 
number)  to  all  DFARS  prescriptions  and 
clauses  and  these  changes  are  not 
substantive,  this  rule  is  expected  to 
result  in  a  net  savings  for  potential 
offerors,  including  small  businesses,  by 
increasing  clarity. 

No  comments  were  received  from  the 
public  on  the  Regulatory  Flexibility 
analysis.  No  comments  were  received 
from  the  Chief  Counsel  for  Advocacy  of 
the  Small  Business  Administration. 

This  rule  does  not  add  any  new 
reporting,  recordkeeping,  or  other 
compliance  requirements.  It  should  not 
result  in  any  economic  impact  on  small 
entities. 

There  are  no  alternatives  to  this  rule 
that  woukl  attain  the  stated  objective  of 
making  the  terms  of  clau.se  alternates 
clearer  and  that  will  facilitate  the  use  of 
automated  contract  writing  .systems. 

V.  Paperwork  Kediiclioii  Act 

The  rule  does  not  cimlaiii  any 
iiihii'inat ion  collection  re(|nirenienls  that 
re(|nire  the  approval  of  the  ( )ffice  of 
ManagemenI  and  Itndgel  niiderthe 
Paperwork  Kednclion  Act  (44  I  I..S.C. 
cha|iler  .35). 

I.isi  of  .Subjects  in  48  CFK  Paris  212, 
216,  247,  and  252 

( iovernmeni  procnrenienl. 

Manuel  QiiinoiieN, 

lulitor,  Dufenst!  A<:<fiiisili(tii  ll(‘f’iil(ili(>iis 
Sysleiii. 

Therefore,  48  CFK  parts  212,  21(i,  247, 
and  252  are  amended  as  follows: 

■  1 .  The  authority  citation  for4t{(;FK 
parts  212,  216,  247,  and  252  continues 
to  read  as  follows: 

Authority:  41  IJ.S.C.  1303  and  48  CFK 
chapter  1 . 


PART  212— ACQUISITION  OF 
COMMERCIAL  ITEMS 

■  2.  Amend  section  212.301  by  revising 
paragraph  (f)(lxv)  to  read  as  follows: 

212.301  Solicitation  provisions  and 
contract  clauses  for  the  acquisition  of 
commercial  items. 

(f)  *  *  * 

(Ixv)  Use  the  basic  or  one  of  the 
alternates  of  the  clause  at  252.247-7023, 
Transportation  of  Supplies  by  Sea,  as 
prescribed  in  247.574(b),  to  comply 
with  the  Cargo  Preference  Act  of  1904 
(10  U.S.C.  2631(a)). 

(A)  Use  the  basic  clause  as  prescribed 
in  247.574(b)(1). 

(B)  Use  the  alternate  I  clause  as 
prescribed  in  247.574(b)(2). 

(C)  Use  the  alternate  II  clause  as 
prescribed  in  247.574(b)(3). 


PART  216— TYPES  OF  CONTRACTS 

■  3.  In  216.506,  revise  paragraph  (d)  to 
read  as  follows: 

216.506  Solicitation  provisions  and 
contract  clauses. 

***** 

(d)  Use  the  basic  or  the  alternate  of 
the  clause  at  252.216-7010, 
Requirements,  in  lieu  of  the  clause  at 
FAR  52.216-21,  Requirements,  in 
solicitations  and  contracts  when  a 
requirements  contract  for  the 
preparation  of  personal  property  for 
shipment  or  storage,  or  for  the 
performance  of  intra-city  or  intra-area 
movement,  is  contemplated. 

(1 )  Use  the  basic  clause  if  the 
accpnsition  does  not  involve  a  |)artial 
small  bnsino.ss  .set-aside. 

(2)  I  Jse  the  alternate  I  claii.se  if  the 
accpdsition  invoivctsa  |)artial  small 
hiisiness  .set-aside. 


PART  247— TRANSPORTATION 

■  4.  Kevi.sc!  the  secticm  247.27  1  headiii)’ 
to  read  as  lollows: 

247.271  Contracts  for  the  preparation  of 
personal  property  for  shipment  or  storage 
or  for  performance  of  intra-city  or  Intra-area 
movement. 

A  A  A  A  A 

■  5.  Amend  .section  247.27  1— .3  hy 

■  a.  In  the  introdnctory  text,  nmioving 
“and  for  |)(!rformance  of  intra-city  or 
intra-area  movement,”  and  adding  “or 
for  performance  of  intra-city  or  intra¬ 
area  movement,”  in  its  place; 

■  1).  Revising  ])aragraph  (a); 

■  c.  Removing  ])aragraj)h  (j)  and 
redci.signating  paragraphs  (k)  through  (p) 
as  paragraphs  (j)  through  (o), 
r(;.spec;tiveiy;  and 
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■  d.  Adding  a  new  paragraph  (p). 

The  revision  and  addition  read  as 
follows: 

247.271-3  Solicitation  provisions, 
schedule  formats,  and  contract  clauses. 

***** 

(a)  Use  the  basic  or  the  alternate  of  the 
provision  at  252.247-7008,  Evaluation 
of  Bids. 

(1)  Use  the  basic  provision  when  there 
are  no  “additional  services”  items  being 
added  to  the  schedule. 

(2)  Use  the  alternate  1  provision  when 
adding  “additional  services”  items  to 
the  schedule. 

***** 

(p)  See  the  prescription  at  216.506(d) 
requiring  the  use  of  252.216-7010, 
Requirements. 

■  6.  In  247.574,  revise  paragraph  (b)  to 
read  as  follows: 

247.574  Solicitation  provisions  and 
contract  clauses. 

***** 

(b)  Use  the  basic  or  one  of  the 
alternates  of  the  clause  at  252.247-7023, 
Transportation  of  Supplies  by  Sea,  in  all 
solicitations  and  contracts,  including 
solicitations  and  contracts  using  FAR 
part  12  procedures  for  the  acquisition  of 
commercial  items,  except  those  for 
direct  purchase  of  ocean  transportation 
services. 

(1)  Use  the  basic  clause  iinle.ss  any  of 
the  sup])lies  to  he  transported  are 
commercial  items  that  are^ — 

(1)  Sliipjjed  in  direct  siq)j)ort  of  U.S. 
military  contingency  operations, 
(!X(!rci.ses,  or  forces  de|)loy(!d  in 
Immanilai'ian  or  peaceke(;|)ing 
o|)(;ralion.s  when  the  contract  is  not  a 
construct  ion  contract ;  or 

(ii)  ( ionnnissai  y  oi'  exchange  caigoes 
tiansported  outside  oi  the  I  hdensit 
I'ransportalion  .Sysimn  when  tlie 
contiact  is  not  a  con.slrnct ion  contiact. 

(2)  I  Ise  tlie  altcMii.'ite  I  danse  il  .iny  ol 
the  snp|)lies  to  Im;  transported  are 
coimmncial  items  tinit  aresliipped  in 
diiect  snp|)ort  ol  I  I..S.  military 
conting(!ncy  operations,  exercis(!S,  oi 
lorces  deployed  in  hnmanitarian  or 
peaceke(!ping  operations  when  the 
contract  is  not  a  construct  ion  contract. 

(.'{)  I  ls(!  the  alternate  II  danse  if  any 
of  llu!  supplies  let  he  Iransporletd  are 
coimmtrcial  itemis  that  an;  connni.ssary 
or  (ixchange  ciirgoes  transported  outside 
of  the  Defense  'I'ransjtortiition  System 
(10  U.S.Ci.  2643),  when  the  contract  is 
not  a  con.strnction  contract. 


PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

■  7.  Add  section  252.216-7010  to  read 
as  follows: 

252.216-7010  Requirements. 

As  prescribed  in  216.506(d),  use  one 
of  the  following  clauses: 

Basic.  As  prescribed  at  216.506(d)(1), 
use  the  following  clause. 

REQUIREMENTS— BASIC  (APR  2014) 

(a)  This  is  a  requirements  contract  for  the 
supplies  or  services  specified  and  effective 
for  the  period  stated  in  the  Schedule.  The 
quantities  of  supplies  or  services  specified  in 
the  Schedule  are  estimates  only  and  are  not 
purchased  by  this  contract.  Except  as  this 
contract  may  otherwise  provide,  if  the 
Government’s  requirements  do  not  result  in 
orders  in  the  quantities  described  as 
“estimated”  or  “maximum”  in  the  Schedule, 
that  fact  shall  not  constitute  the  basis  for  an 
equitable  price  adjustment. 

(b)  Delivery  or  performance  shall  be  made 
only  as  authorized  by  orders  issued  in 
accordance  with  the  Ordering  clause.  Subject 
to  any  limitations  in  the  Order  Limitations 
clause  or  elsewhere  in  this  contract,  the 
Contractor  shall  furnish  to  the  Government 
all  supplies  or  services  specified  in  the 
Schedule  and  called  for  by  orders  issued  in 
accordance  with  the  Ordering  clause.  The 
Government  may  issue  orders  requiring 
delivery  to  multiple  de.stinations  or 
performance  at  multiple  locations. 

(c)  Except  as  this  contract  otherwise 
])rovides,  the  Government  shall  order  from 
the  Contractor  all  the  su])plies  or  services 
s)M!cified  in  the  .Scluiduhi  that  are  re()uired  to 
l)(!  ])urcliased  l)y  the  Government  activity  or 
activities  s|)e(:ified  in  tlie  .Scliednie. 

(d)  'I'lie  GovermnenI  is  not  re(|iiired  to 
purchase  li'om  the  ( ioiilraclor  re(|nireinenls  in 
(ixce.ss  of  any  limit  on  total  orders  under  this 
contract. 

(e)  II  tlie  ( :o  verm  mil  1 1  iirgeiil  ly  rei|nires 
delivery  ot  any  qminlily  ol  an  item  lielore  (he 
eai  liesi  dale  Itial  delivery  may  lie  specilied 

1  III  del  I  Ids  coiitraci ,  and  it  I  he  ( ioiilracloi  will 
mil  accejil  an  order  pnividiiip,  lor  llie 
ai  :i  :elei  aled  delivery,  Ihe  ( iovei  iimeiil  may 
acipiiie  llie  nip, mil  ly  leipiired  p.oods  or 
services  ironi  anollier  soiirce. 

1 1 )  (  )i  ilers  issued  dm  inf,  I  he  ettecl  i  ve 
period  ol  lids  coniraci  and  mil  compleled 
willdn  dial  lime  shall  lie  com|ileled  liy  llie 
( loniraclor  willdn  llie  lime  specilied  in  llie 
order.  Tlie  rif,hls  and  olilif,alions  ol  llie 
( ioniraclor  amt  llie  ( iovernmeni  lor  lliose 
orders  sliall  lie  governed  liy  llie  terms  ol  lids 
contract  lo  the  same  exieni  as  it  compleled 
during  llie  ellective  period. 

(Ibid  of  cicni.so) 

Alternate  I.  As  priiscrilxul  in 
216.5()6((1)(2),  uso  tlu!  following  clan.so, 
which  uses  a  difforont  paragraph  (c) 
than  tho  basic  clanso. 


REQUIREMENTS— ALTERNATE  I 
(APR  2014) 

(a)  This  is  a  requirements  contract  for  the 
supplies  or  services  specified  and  effective 
for  the  period  stated  in  the  Schedule.  The 
quantities  of  supplies  or  services  specified  in 
the  Schedule  are  estimates  only  and  are  not 
purchased  by  this  contract.  Except  as  this 
contract  may  otherwise  provide,  if  the 
Government’s  requirements  do  not  result  in 
orders  in  the  quantities  described  as 
“estimated”  or  “maximum”  in  the  Schedule, 
that  fact  shall  not  constitute  the  basis  for  an 
equitable  price  adjustment. 

(b)  Delivery  or  performance  shall  be  made 
only  as  authorized  by  orders  issued  in 
accordance  with  the  Ordering  clause.  Subject 
to  any  limitations  in  the  Order  Limitations 
clause  or  elsewhere  in  this  contract,  the 
Gontractor  shall  furnish  to  the  Government 
all  supplies  or  services  specified  in  the 
Schedule  and  called  for  by  orders  issued  in 
accordance  with  the  Ordering  clause.  The 
Government  may  issue  orders  requiring 
delivery  to  multiple  destinations  or 
performance  at  multiple  locations. 

(c)  The  Government’s  requirements  for 
each  item  or  subitem  of  supplies  or  services 
described  in  the  Schedule  are  being 
purchased  through  one  non-set-aside  contract 
and  one  set-aside  contract.  Therefore,  the 
Government  shall  order  from  each  Gontractor 
approximately  one-half  of  the  total  supplies 
or  services  specified  in  the  Schedule  that  are 
required  to  be  purchased  by  the  specified 
Government  activity  or  activities.  The 
Government  may  choo.se  between  the  set- 
aside  Gontractor  and  the  non-set-aside 
Gontractor  in  placing  any  particular  order. 
However,  the  Government  shall  allocate 
succo.ssive  orders,  in  accordance  with  its 
delivery  requirements,  to  maintain  as  close  a 
ratio  ns  is  reasonably  practicable  between  the 
total  (|uantities  ordered  from  the  two 
Gontraclors. 

(d)  Tlie  Govermneiit  is  not  reijiiired  lo 
purchase  from  the  Gontractor  re(|nireinenls  in 
excess  of  any  limit  on  lolal  orders  nniler  this 
contracl. 

(e)  If  llie  GovermnenI  nrgenlly  reqniies 
delivery  ofany  i|nanlily  of  an  ilem  lielore  llie 
earliesl  dale  llial  delivery  may  lie  specilied 
under  llii.s  coniraci,  and  it  llie  ( ioniraclor  will 
mil  accept  an  order  prnviding,  lor  llie 
accelerated  delivery,  llie  ( level  iiment  may 
ac(|niie  llie  ing,enlly  required  )',ood.'.  or 
.services  Irom  anollier  soiiice. 

(I)  ( trders  is.Mied  during,  llie  ellective 
period  ol  llii.s  coniraci  and  mil  compleled 
within  lhal  lime  .shall  he  compleled  liy  the 
( loniraclor  within  the  lime  sjiecilied  in  the 
order,  't  he  rig, his  and  ohlig,alions  ol  llie 
( loniraclor  and  llie  ( loveriiiiieni  for  lliose 
orders  shall  he  governed  hy  the  lernis  of  this 
coniraci  lo  the  same  exIenI  as  it  compleled 
during  the  effective  period. 

(I'illd  of  cliiliso) 

■  8.  Amend  .section  252.247-701)8  liy — 

■  a.  K(!vi.sing  the  introdnclory  text, 
cimise  title  and  date;  and 

■  1).  Revi.sing  Alternate  I. 

The  revi.sions  read  a.s  follow.s: 
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252.247-7008  Evaluation  of  Bids. 

As  prescribed  in  247.271-3(a),  use 
one  of  the  following  provisions: 

Basic.  As  prescribed  at  24 7.2 71- 
3(a)(1),  use  the  following  provision. 

EVALUATION  OF  BIDS— BASIC  (APR 
2014) 

***** 

Alternate  I.  As  prescribed  in  247.271- 
4(a)(2),  use  the  following  provision,  which 
adds  a  paragraph  (e)  not  included  in  the  basic 
provision. 

EVALUATION  OF  BIDS— ALTERNATE 
I  (APR  2014) 

(a)  '1  he  (Government  will  evaluate  bids  on 
the  basis  of  total  aggregate  ])ric:o  of  all  items 
witliin  an  area  of  ])erformance  under  a  given 
scliediilo. 

(1)  An  offeror  must  l)id  on  all  it(!m.s  witliin 
a  s|>e(:ified  area  of  |)erlormance  for  a  given 
.schedule.  I‘'ailnre  to  do  so  shall  he  cause  lor 
rejection  of  the  hid  for  that  ai'ea  of 
performance  of  that  .Scliednie.  If  Ihei'o  is  to 
he  no  cliai'ge  for  an  item,  an  entry  sncli  as 
“No  ( iharg.e,”  or  the  letters  “N/( !”  or  "0,” 
iinisl  he  made  in  llie  unit  price  cidiimn  of  the 
.Scliedide. 

(2)  Any  hid  which  .slipniales  minimum 
chaifyis  or  jpadnated  price.s  lor  any  or  all 
items  shall  he  injected  lor  that  area  of 
perlormance  within  the  Schedule. 

(h)  In  addition  to  other  lactors,  the 
(  Ion  1 1  act  i  I  If,  ( illicer  will  e  vain  ale  hids  on  the 
hasi.s  ol  advanla);es  or  di.sadvanla)'es  to  I  he 
( lovei  nmeiil  that  mi)', lit  resiill  Irom  makiii)', 
more  Ilian  one  award  (multiple  awards). 

( 1 )  In  makiiif’,  lids  evahialion,  the 

( loniracling  ( tflicer  will  assume  lhal  Ihe 
administrative  cost  to  the  ( lovernment  lor 
issuing  and  adminislering  each  contract 
awarded  under  this  solicitation  would  he 
.$.S()(). 

(2)  Individual  awards  will  he  for  the  items 
and  combinations  of  items  which  result  in 
the  lowest  aggregate  cost  to  the  (Government, 
including  the  administrative  co.sts  in 
jiaragraph  (h)(1). 

(c)  When  drayage  is  necessary  for  the 
accomplishment  of  any  item  in  the  bid 
schedule,  the  Offeror  shall  include  in  the 
unit  price  any  costs  for  bridge  or  ferry  tolls, 
road  use  charges  or  similar  expenses. 

(d)  Unless  otherwise  provided  in  this 
solicitation,  the  Offeror  shall  state  prices  in 
amounts  per  hundred  pounds  on  gross  or  net 
weights,  whichever  is  applicable.  All  charges 
shall  be  subject  to,  and  payable  on,  the  basis 
of  100  pounds  minimum  weight  for 
unaccompanied  baggage  and  a  500  pound 
minimum  weight  for  household  goods,  net  or 
gross  weight,  whichever  is  applicable. 

(e)  Notwithstanding  paragraph  (a),  when 
“additional  services”  are  added  to  any 
schedule,  such  “additional  services”  items 
will  not  be  considered  in  the  evaluation  of 
bids. 

(End  of  provision) 

252.247- 7015  [Removed  and  Reserved] 

■  9.  Remove  and  reserve  section 

252.247- 7015. 


■  10.  Amend  section  252.247-7023  by — 

■  a.  Revising  the  introductory  text, 
clause  title  and  date; 

■  b.  In  paragraph  (a),  removing  the 
numerical  paragraph  designations  of  (1) 
through  (7)  for  the  definition 
paragraphs;  and  removing  “foreign  flag 
vessel”  and  adding  “foreign-flag  vessel” 
in  its  place. 

■  c.  In  paragraph  (d),  removing  “for  use 
of  other  than  U.S.-flag  vessels”  and 
adding  “for  use  of  foreign-flag  vessels” 
in  its  place. 

■  d.  In  paragraph  (f)  introductory  text, 
removing  “The  Contractor  shall”  and 
adding  “If  this  contract  exceeds  the 
simplified  acquisition  threshold,  the 
Contractor  shall”  in  its  place;  iind  in 
jmragrajihs  (f)(3)  and  (4),  removing 
“non-U.S.-flitg”  and  adding  “liireign- 
riiig”  in  its  pliice 

■  e.  In  |)iiragnipti  (g),  removing  “If  Ihe 
fimil  invoice”  ami  adding  “If  this 
coninict  exceeds  the  sini|iliried 
<ic(|nisition  Ihreshold  and  the  lin:il 
invoice”  in  ils  place;  and  Kniioving, 

“non  I  I..S.  Hag  vessels”  and  adding, 
“foreign  Hag  vessels”  in  ils  pl.ice. 

■  I.  Kevising  Allei mile  I  :iml  Allei mile  H; 
and 

■  g,.  Kenioving,  Allernate  HI. 
rhe  levisions  mad  as  lollows: 

252.247-7023  Transportntlon  of  Supplios 
by  Soa. 

As  pmsci  ihed  in  247.f)74(h),  ii.se  one 
ol  Ihe  iol lowi  11)',  cl.'iiises: 

ISiisic.  As  preset  ihed  in  7.47.,'"i74(h)(  I ), 
use  I  he  Iol  lowi  ng  chinse. 

TKANSPOK'I  A  l  ION  OF  .SUIMM.IE.S  BY 
.SEA— BA.SI(:(AI»R  2014) 

***** 

Allernate  I.  As  jirescribcul  in 
247.574(1))(2),  ns(!  tlu;  following  chinse, 
which  nses  a  different  paragraph  (b) 
than  the  basic  danse. 

TRANSPORTATION  OF  SUPPLIES  BY 
SEA— ALTERNATE  I  (APR  2014) 

(a)  Definitions.  As  used  in  this  clause — 
Components  means  articles,  materials,  and 
supplies  incorporated  directly  into  end 
products  at  any  level  of  manufacture, 
fabrication,  or  assembly  by  the  Contractor  or 
any  subcontractor. 

Department  of  Defense  (DoD)  means  the 
Army,  Navy,  Air  Force,  Marine  Corps,  and 
defense  agencies. 

Foreign-flag  vessel  means  any  vessel  that  is 
not  a  U.S.-flag  vessel. 

Ocean  transportation  means  any 
transportation  aboard  a  ship,  vessel,  boat, 
barge,  or  ferry  through  international  waters. 

Subcontractor  means  a  supplier, 
materialman,  distributor,  or  vendor  at  any 
level  below  the  prime  contractor  whose 
contractual  obligation  to  perform  results 
from,  or  is  conditioned  upon,  award  of  the 
prime  contract  and  who  is  performing  any 
part  of  the  work  or  other  requirement  of  the 
prime  contract. 


Supplies  means  all  property,  except  land 
and  interests  in  land,  that  is  clearly 
identifiable  for  eventual  use  by  or  owned  by 
the  DoD  at  the  time  of  transportation  by  sea. 

(1)  An  item  is  clearly  identifiable  for 
eventual  use  by  the  DoD  if,  for  example,  the 
contract  documentation  contains  a  reference 
to  a  DoD  contract  number  or  a  military 
destination. 

(ii)  Supplies  includes  (but  is  not  limited  to) 
public  works;  buildings  and  facilities:  ships; 
floating  equipment  and  vessels  of  every 
character,  type,  and  description,  with  parts, 
subassemblies,  accessories,  and  equipment; 
machine  tools;  material;  equipment;  stores  of 
all  kinds;  end  items;  construction  materials; 
and  c;omponents  of  the  foregoing. 

U.S.-flag  vessel  means  a  vessel  of  the 
United  .States  or  belonging  to  the  United 
.Slates,  including  any  ves.sel  registered  or 
having  mitional  status  under  the  laws  of  Ihe 
I hiitecl  .Slates. 

(Ii)(l )  The  ( Goiilraclor  shall  use  I  I..S.-flag 
vessels  when  Iraiisporliiig  any  supplies  liy 
sea  under  this  conlracl. 

(2)  A  snhconlraclnr  trans|iiii'ling  sii|i|ilies 
liy  .sea  miller  this  cnnlracl  shall  use  II..S.  ila); 
vessels  if  the  supplies  heiii)*,  lrans|iiirled 

are 

(i)  Noneianmercial  items;  or 

(ii)  ( ioimnercial  items  lhal 

(A)  The  (  loniraclor  is  reselliii);  or 
(li.sli  ihnliii)',  to  Ihe  (  Government  without 
add  i  II)',  value  (I’eiiei  al  I V.  I  he  ( Gout  rai lor  does 
not  add  value  to  items  lhal  it  siihi  out i acts  ha 
l  .o.h.  (lest  i  iial  iiai  .'.hipmeui ); 

(It)  Are  shipped  in  direi  l  .'aippoil  ol  I  l  .'G. 
military  (:oulin)',em:y  operations,  exeri.i.'.es,  or 
lorce.',  deployed  in  hnmanilaiian  or 
peacekeepiii)',  operations  (Note:  I  hi;.  i:outrai:l 
re(piire;i  shipnieni  ol  eomniereial  items  in 
direct  support  ol  I  l..'G.  m il ilary  coni ing,en(:y 
operations,  exercises,  or  forces  deployed  in 
hiimanilarian  or  peacekee|iin)’,  operations);  or 

((G)  Are  commissary  or  exchan);e  cargoiss 
transported  outside  olTlie  Delen.se 
Tran.s|iorlalion  .System  in  accordance  willi  1(1 
U.S.C.  2(i4:i. 

(c)  Tlie  (Gonlractor  and  its  snhconiraclors 
may  recpiesl  that  the  (Gontracting  Officer 
iiiilhorizo  shijiment  in  fereign-llag  vessels,  or 
designate  available  U.S.-flag  vessels,  if  the 
(Gontractor  or  a  subcontractor  believes  that — 

(1)  U.S.-flag  ve.ssels  are  not  available  for 
timely  shipment; 

(2)  The  freight  charges  are  inordinately 
excessive  or  unreasonable;  or 

(3)  Freight  charges  are  higher  than  charges 
to  private  persons  for  transportation  of  like 
goods. 

(d)  The  Contractor  must  submit  any  request 
for  use  of  foreign-flag  vessels  in  writing  to  the 
Contracting  Officer  at  least  45  days  prior  to 
the  sailing  date  necessary  to  meet  its  delivery 
schedules.  The  Contracting  Officer  will 
process  requests  submitted  after  such  date(s) 
as  expeditiously  as  possible,  but  the 
Contracting  Officer’s  failure  to  grant 
approvals  to  meet  the  shipper’s  sailing  date 
will  not  of  itself  constitute  a  compensable 
delay  under  this  or  any  other  clause  of  this 
contract.  Requests  shall  contain  at  a 
minimum — 

(1)  Type,  weight,  and  cube  of  cargo; 

(2)  Required  shipping  date; 

(3)  Special  handling  and  discharge 
requirements: 
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(4)  Loading  and  discharge  points; 

(5)  Name  of  shipper  and  consignee: 

(6)  Prime  contract  number;  and 

(7)  A  documented  description  of  efforts 
made  to  secure  U.S.-flag  vessels,  including 
points  of  contact  (with  names  and  telephone 
numbers)  with  at  least  two  U.S.-flag  carriers 
contacted.  Copies  of  telephone  notes, 
telegraphic  and  facsimile  message  or  letters 
will  be  sufficient  for  this  purpose. 

(e)  The  Contractor  shall,  within  30  days 
after  each  shipment  covered  by  this  clause, 
provide  the  Contracting  Officer  and  the 
Maritime  Administration,  Office  of  Cargo 
I’nderence,  U.S.  I)ej)artmont  of 
'I'rans|)ortation,  400  Seventh  Street  SW., 
Washington,  DC  20.'jt)0,  one  co))y  of  the  rated 


on  board  vessel  operating  carrier’s  ocean  bill 
of  lading,  which  shall  contain  the  following 
information: 

(1)  Prime  contract  number; 

(2)  Name  of  vessel; 

(3)  Vessel  flag  of  registry; 

(4)  Date  of  loading; 

(5)  Port  of  loading: 

(6)  Port  of  final  discharge: 

(7)  Description  of  commodity; 

(8)  Cross  weight  in  pounds  and  cubic  feet 
if  available: 

(9)  Total  ocean  freight  in  U.S.  dollars;  and 

(10)  Name  of  .steam.ship  company. 

(f)  If  this  contract  exceeds  the  simplified 
accpiisition  threshold,  the  Contractor  shall 
))rnvide  with  its  final  invoice  under  this 


contract  a  representation  that  to  the  best  of 
its  knowledge  and  belief — 

(1)  No  ocean  transportation  was  used  in  the 
performance  of  this  contract; 

(2)  Ocean  transportation  was  used  and  only 
U.S.-flag  vessels  were  used  for  all  ocean 
shipments  under  the  contract; 

(3)  Ocean  transportation  was  used,  and  the 
Contractor  had  the  written  consent  of  the 
Contracting  Officer  for  all  foreign-flag  ocean 
transportation;  or 

(4)  Ocean  transportation  was  used  and 
some  or  all  of  the  shipments  were  made  on 
foreign-flag  ves.sels  without  the  written 
consent  of  the  Contracting  Officer.  I  he 
Contractor  shall  describe  these  shipments  in 
tlui  following  format; 


Item  description 

Contract  line  items 

Quantity 

TOT  At  . 

()’,)  If  llii.s  coniraci  exceeds  the  siinplilied 
ai:i|ni;dlion  llire.sliold  and  Ihe  final  invoice 
does  mil  include  llie  ie(|niied  re|aesenlal ion, 
llie  ( iovei  nineni  will  lejecl  and  lelni  n  il  lo 
Ihe  (  lonliacloi'  as  an  iinpro|iei  invoice  loi  Ihe 
|ini  |io.ses  ol  Ihe  l‘roni|il  l‘aynienl  danse  ol 
Ihi.s  conliai  I.  In  Ihe  eveni  Iheie  lee.  heen 
linanihoi  i'/.ed  n.se  ol  loiei)Mi  lla|',  vessel.s  in 
Ihe  |iei  loi  niance  ol  Ihis  conliaci,  Ihe 
1  ion  1 1  ad  ill)'  (  II I  ii  :ei  is  enl  il  led  lo  eijii  ilahl  y 
adjnsl  Ihe  conliaci,  hased  on  Ihe 
iinani hori'/.ed  use. 

(h|  In  Ihe  award  ol  snhconi racl.s  lor  Ihe 
lypes  ol  supplies  de.scrihed  in  para)na|ih 
(h)|  2)  (d  I  his  danse,  ind  ndin|’,  .snhci ail  rads 
lor  coniniercial  ilenis,  Ihe  ( ioniraclor  .shall 
How  down  Ihe  reipiireinenl.s  ol  Ihis  claii.se  as 
lollows: 

( 1 )  1 1><!  ( ioniraclor  shall  inserl  Ihe 
.sidislance  of  Ihis  danse,  inchiding  Ihis 
paragra|>h  (h),  in  siihcontracls  lhal  exceed  Ihe 
sim))lilied  accpiisition  llireshold  in  |>arl  2  of 
ihe  i''edei'al  Ac(|nisition  Kegnlation. 

(2)  The  (ioniractor  shall  inserl  Ihe 
substance  of  ])aragrnj)hs  (a)  tlirongh  (e)  of  Ihis 
danse,  and  this  paragrajih  (h),  in 
subcontracts  that  are  at  or  below  the 
simplified  acquisition  threshold  in  part  2  of 
the  Federal  Acquisition  Regulation. 

(End  of  clause) 

Alternate  II.  As  prescribed  in 
247.574(b)(3),  use  tbe  following  clause, 
which  uses  a  different  paragraph  (b) 
than  the  basic  clause. 

TRANSPORTATION  OF  SUPPLIES  BY 
SEA— ALTERNATE  II  (APR  2014) 

(a)  Definitions.  As  used  in  this  clause — 

Components  means  articles,  materials,  and 
supplies  incorporated  directly  into  end 
products  at  any  level  of  manufacture, 
fabrication,  or  assembly  by  the  Contractor  or 
any  subcontractor. 

Department  of  Defense  (DoD)  means  the 
Army,  Navy,  Air  Force,  Marine  Corps,  and 
defense  agencies. 

Foreign-flag  vessel  means  any  vessel  that  is 
not  a  U.S.-flag  vessel. 


(  U  fon  Innisportdiitin  iiioiiii.s  any 
Iraii.sporlal  ion  aboard  a  .slop,  viissd,  boat, 
haigii.  III  limy  Ibroiipji  iiiliii mil ioiial  watiirs. 

Sllliioiitiiirlni  iiiiiaiis  a  .siippliiir, 
iiialiiriabiiaii,  dii>li  ibiiloi ,  in  viiiidoi  al  any 
hivd  hdow  Ibn  priiiiii  coiiliai  tor  wIio.mi 
1  (iiitracliial  obi i)’,al ion  lo  portoini  iomiIIi. 

Iroin,  Ol  i.'i  i .ondil ioinid  iqioii,  award  ol  Iho 
pi  inio  (  onl  rai  .1  and  who  i;.  pin  loi  in  ing  any 
pari  ol  Iho  work  oi  olhor  roqinronioni  ol  Iho 
pi  lino  I  onirad 

.'>n/i/i/ic.'.  moans  all  proporly,  oxcopi  land 
and  inloro.sis  in  land,  that  i.s  dourly 
idonliliahio  lor  ovonliial  nso  by  or  ownod  hy 
I  ho  I  loi )  al  I  ho  I  i  mo  of  li  an.spoi  lal  ion  hy  .soa. 

|i)  An  iloni  i.s  dourly  idonliliahio  lor 
ovonliial  nso  by  Iho  I  loi )  if,  lor  oxanipio,  Iho 
conirad  docnnionlal ion  conlains  a  roloronco 
lo  a  I  loi  I  conliaci  niniihor  or  a  inililary 
doslinalion. 

(ii)  Snpplie.'i  inchidos  (bnl  is  not  limitod  lo) 
iniblic  works;  buildings  and  facililios;  shi|)s; 
floating  o(|iii|)nionl  and  ves.sels  of  every 
character,  type,  and  description,  with  jiarls, 
subassemblies,  accessories,  and  e(|nij)inent; 
machine  tools;  material;  equijiinent;  stores  of 
all  kinds;  end  items;  construction  materials; 
and  c;omponents  of  the  foregoing. 

U.S. -flag  vessel  means  a  vessel  of  the 
United  States  or  belonging  to  the  United 
States,  including  any  vessel  registered  or 
having  national  status  under  the  laws  of  the 
United  States. 

(b)(1)  The  Contractor  shall  use  U.S.-flag 
vessels  when  transporting  any  supplies  by 
sea  under  this  contract. 

(2)  A  subcontractor  transporting  supplies 
by  sea  under  this  contract  shall  use  U.S.-flag 
vessels  if  the  supplies  being  transported 
are — 

(i)  Noncommercial  items;  or 

(ii)  Commercial  items  that — 

(A)  The  Contractor  is  reselling  or 
distributing  to  the  Government  without 
adding  value  (generally,  the  Contractor  does 
not  add  value  to  items  that  it  subcontracts  for 
f.o.b.  destination  shipment); 

(B)  Are  shipped  in  direct  support  of  U.S. 
military  contingency  operations,  exercises,  or 
forces  deployed  in  humanitarian  or 
peacekeeping  operations;  or 


|< !)  All!  citmmi.s.sary  m  iixcbiiiigii  ciirgmis 
I niiispiirliid  oiil.siihi  ol  Ihii  lliihiiiso 
I'liiii.'qiorliil ion  .Sysliiiii  in  iii:i:oi(him:ii  wilh  HI 
I  I..S.(  i.  2.li4:t  (Nolo:  I'lii.s  (.oiilriicl  loqiiinis 
I  ninspoi  liil  ion  ol  i:omnii.s;iiii  y  or  oxi  hiingo 
1  iirgon.'i  oiil.'.idn  ol  Iho  I  lolom.o  Tmnsporliil ii ni 
.'>y;3om  in  iici  in ihim  o  wilh  III  I  i.  21  >4 3). 

|i  )  I  ho  ( loiilriiclor  inid  il;:  !.nlii:onliiii  loi;. 
limy  loipio;.!  Ihiil  Iho  I  loni i m  l iiig  I  Iflii  or 
mil  hoi  i/.o  ;.hi pinoiil  in  loioig,ii  I hig,  vo.sf.oh;,  oi 
do;.igmilo  iiviiihiblo  I  I.S.  ling,  vo;n;ohi,  il  Iho 
(  jiiilim  loi  or  n  .siibi.onlini.loi  boliovo;.  IhnI 

(1) 1  fS.  Mil)',  vos;mh.  iiro  mil  nvnihiblo  lor 
I  inioly  ;diipnioiil; 

(2)  I  ho  hoig,hl  i:hnrg,o'i  mo  inordimiloly 
oxcossivo  or  nnronsomihio;  or 

(3)  Froig,hl  chnrg.o.s  mo  hi)',hor  Ihmi  i;hiir)',o.<: 
lo  |irivnlo  porsoirs  for  Irmi.sporliilioii  ol  liko 
g.ood.s. 

(d)  Tho  ( ionlrnclor  iniisl  snhmil  any  rorpiosi 
for  ii.so  of  foroigiofhig  vossols  in  writing  lo  Iho 
( loniracliiig  ( Ifficor  at  loasi  43  day.s  |irior  lo 
tho  sailing  dalo  iiocossary  In  m<!ot  its  dolivory 
schodiilos.  Tho  (ioiilractiiig  ( Ifficor  will 
process  rocpiosts  siilanilbid  after  such  dahifs) 
as  (!X})oditioiisly  as  possible,  but  tho 
Contracting  Officer’s  failure  to  grant 
ajiprovals  to  meet  the  shipper’s  sailing  date 
will  not  of  itself  constitute  a  compensable 
delay  under  this  or  any  other  clause  of  this 
contract.  Requests  shall  contain  at  a 
minimum — 

(1)  Type,  weight,  and  cube  of  cargo; 

(2)  Required  shipping  date; 

(3)  Special  handling  and  discharge 
requirements: 

(4)  Loading  and  discharge  points; 

(5)  Name  of  shipper  and  consignee; 

(6)  Prime  contract  number;  and 

(7)  A  documented  description  of  efforts 
made  to  secure  U.S.-flag  vessels,  including 
points  of  contact  (with  names  and  telephone 
numbers)  with  at  least  two  U.S.-flag  carriers 
contacted.  Copies  of  telephone  notes, 
telegraphic  and  facsimile  message  or  letters 
will  be  sufficient  for  this  purpose. 

(e)  The  Contractor  shall,  within  30  days 
after  each  shipment  covered  by  this  clause, 
provide  the  Contracting  Officer  and  the 
Maritime  Administration,  Office  of  Cargo 
Preference,  U.S.  Department  of 
Transportation,  400  Seventh  Street  SW., 
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Wiisliiii^lon,  l)( !  2(ir>a(),  (iiio  copy  ol  llio  riilod 
on  Ixiai'd  vossol  o|)onitin^  can  ior'.s  ocoiin  hill 
oi  lading,  which  .shall  contain  Iho  fcdlowing 
inronnation: 

(1)  I'l'iino  conlracl  iniinhnr; 

[2]  Nainn  ol  vns.sol; 

(.'!)  Vossol  riag  ol  rogisiry; 

(4)  I  )ato  oi  loading; 

(r>)  Port  ol  loading; 

((>)  Port  ol  final  dischargo; 

(7)  I )oscri))lion  oiCoininodity; 

(It)  (iross  woighi  in  |)onnds  and  cnhic  loot 


(<l)  Total  ocoan  Iroight  in  II..S.  dollars;  and 

( 1(1)  Nanio  ol  stoainshi))  company. 

(1)  IITliis  contract  oxcoods  tho  siin|)liri(!d 
acipiisition  throsliold,  tho  ( iontractor  shall 
provido  with  its  iinal  invoice  nndor  this 
contract  a  r<!pi'(!sontation  that  to  tla;  host  (d 
its  knowlodgo  and  holiol 

(  I )  No  ocoan  transportation  was  n.sctd  in  tho 
ixalormanco  ol  this  ccaitract; 

(2)  Ocoan  transportation  was  nsod  and  only 
l)..S.-riag  vossols  worn  ns(xl  for  all  (xxxm 


(;i)  ( )coan  lransporlali(ai  was  ns(td,  and  tho 
( lontractor  had  tho  writton  consont  of  tho 
(  xaitracting  ( )ff  icor  for  all  foroign  f  lag  ocoan 
lrans|)ortalion;  m' 

(4)  ( )coan  transporlalion  was  nsod  and 
soino  or  all  of  tho  shi|iinonts  woro  inado  on 
foroigicflag  vos.sols  without  tho  wi  itton 
consont  of  tho  ( lontracting  ( ffficor.  Tho 
(iontractor  shall  doscriho  those  slii|imonts  in 
tho  fol lowing  format: 


if  iiviiiliihlo; 

slii|)iii(!iils  iiniler 

IIk!  cdiilnicl; 

Item  description 

Contract  lino  iloms 

Quantity 

TOTAL  . 

(g)  If  this  contract  oxc(!ods  lh(!  sim]>lifi(!d 
ac(|iiisition  threshold  and  tho  final  invoicfi 
dexis  not  incliido  tho  rot|uirod  ro])rosonlation, 
tho  (fovornmonl  will  rojoct  and  roturn  it  to 
tho  ('.ontrac;tor  as  an  iinj)ropor  invoico  for  tho 
])nrj)osos  of  tho  Prompt  Paymont  clanso  of 
this  contract.  In  the  event  there  has  boon 
nnanthorizod  n.se  of  foreign-flag  vessels  in 
the  performance  of  this  contract,  the 
Contracting  Officer  is  entitled  to  equitably 
adjust  the  contract,  based  on  the 
unauthorized  use. 

(h)  In  the  award  of  subcontracts  for  the 
types  of  supplies  described  in  paragraph 
(b)(2)  of  this  clause,  including  subcontracts 
for  commercial  items,  the  Contractor  shall 
flow  down  the  requirements  of  this  clause  as 
follows: 

(1)  The  Contractor  shall  insert  the 
substance  of  this  clause,  including  this 
paragraph  (h),  in  subcontracts  that  exceed  the 
simplified  acquisition  threshold  in  part  2  of 
the  Federal  Acquisition  Regulation. 

(2)  The  Contractor  shall  insert  the 
substance  of  paragraphs  (a)  through  (e)  of  this 
clause,  and  this  paragraph  (h),  in 
subcontracts  that  are  at  or  below  the 
simplified  acquisition  threshold  in  part  2  of 
the  Federal  Acquisition  Regulation. 

(End  of  clause) 

(FR  Doc.  2014-08855  Filed  4-18-14;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Defense  Acquisition  Reguiations 
System 

48  CFR  Part  252 

RIN  0750-AI18 

Defense  Federal  Acquisition 
Regulation  Suppiement:  Photovoltaic 
Devices  (DFARS  Case  201 4-D006) 

AGENCY:  Defense  Acquisition 
Regulations  System,  Department  of 
Defense  (DoD). 
action:  Final  rule. 

SUMMARY:  DoD  has  adojiled  as  final, 
witlionl  change,  an  interim  rule 


amending  the  Dcihmse!  Inuleral 
Accjuisition  Regulation  Snjijilement 
(DFARS)  to  clarify  rules  of  origin  under 
trade  agreements  for  photovoltaic 
devices  to  he  utilized  under  covered 
DoD  contracts,  as  required  by  a  section 
of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  2011. 

DATES:  Effective  April  21,  2014. 

FOR  FURTHER  INFORMATtON  CONTACT:  Ms. 
Amy  G.  Williams,  telephone  571-372- 
6106. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

DoD  published  an  interim  rule  in  the 
Federal  Register  at  78  FR  76993  on 
December  20,  2013,  to  clarify  rules  of 
origin  under  trade  agreements  for 
photovoltaic  devices  to  be  utilized 
under  covered  DoD  contracts,  as 
required  by  a  section  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2011.  One  respondent  submitted  a 
public  comment  in  response  to  the 
interim  rule. 

II.  Discussion  and  Analysis 

DoD  reviewed  the  public  comment  in 
the  development  of  the  final  rule.  The 
interim  rule  was  converted  to  a  final 
rule  without  change.  The  one  comment 
received  related  to  performance  of  a  net 
zero  green  house  gas  analysis,  and  was 
outside  the  scope  of  the  rule. 

III.  Executive  Orders  12866  and  13563 

Executive  Orders  (E.O.s)  12866  and 
13563  direct  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
(!(piity).  I'l.O.  13563  emjihasizes  th(! 
importance  of  (|nantilying  both  costs 
and  henefils,  ol  nulncing  costs,  of 
harmonizing  rules,  and  of  promoting 


flexihilily.  This  is  not  a  significant 
regulatory  action  and,  thenifon;,  was  not 
snhj(!ct  to  review  under  section  6(1))  of 
E.O.  12866,  Regulatory  Flanning  and 
Review,  dated  September  30,  1993.  'I’his 
rule  is  not  a  major  rule  under  5  IJ.S.G. 
804. 

IV.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  this  rule  will  only  have  an 
impact  on  the  determination  of  whether 
photovoltaic  devices  are  substantially 
transformed  in  a  designated  country.  No 
domestic  entities  will  be  impacted 
because  the  United  States  is  not  a 
designated  country.  For  the  definition  of 
“small  business,”  the  Regulatory 
Flexibility  Act  refers  to  the  Small 
Business  Act,  which  in  turn  allows  the 
U.S.  Small  Business  Administration 
(SBA)  Administrator  to  specify  detailed 
definitions  or  standards  (5  U.S.C.  601(3) 
and  15  U.S.C.  632(a)).  The  SBA 
regulations  at  13  CFR  121.105  discuss 
who  is  a  small  business:  “(a)(1)  Except 
for  small  agricultural  cooperatives,  a 
business  concern  eligible  for  assistance 
from  SBA  as  a  small  business  is  a 
business  entity  organized  for  profit, 
with  a  place  of  business  located  in  the 
United  States,  and  which  operates 
primarily  within  the  United  States  or 
which  makes  a  significant  contribution 
to  the  U.S.  economy  through  pa3nnent  of 
taxes  or  use  of  American  products, 
materials  or  labor. 

V.  Paperwork  Reduction  Act 

The  rule  contains  information 
collection  requirements  that  reejuire  the 
a])])roval  of  the  Office  of  Management 
and  Budget  under  the  Faj)erwork 
Reduction  Act  (44  l)..S.C.  ch<q)ter  35); 
however,  these  changes  lo  the  DFAR.S 
do  not  impo.se  additional  inlonuiition 
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collection  i'n(|nii iMiunils  to  tint 
paperwork  harden  previon.sly  approved 
under  ( )MH  ( ionirol  Nnmher  0704  022*1, 
entitled  Delense  I'cderal  Ac(|ni.sit ion 
Ke^nlation  ,Sn|)pl(!inent  (Dh'AKS);  Part 
22,*>,  l''or(!if^n  Ac(|ni.silion. 

List  (li  .Siilijecis  ill  4>t  CI'  K  I’nrl  2.’i2 
( ioverninent  procnrenKnil . 

Miiniiel  Qiiiiioiins, 

lulilor,  ncfciist!  Aciiiiisitioii 
Syslum. 

Iiilerim  Rule  Addpted  as  l’'iiial  Wilhoiil 
Cliaiif'i! 

Accordinj^ly,  the  interim  rnh; 
am(!nding4M  (il'K  part  2r)2,  which  was 
l)nhlish(!(l  at  70  I'K  7()<)*).'{  on  Decemlxir 
20,  2012,  is  adopted  as  a  final  rale 
without  change. 

II'K  Doc.  2()14-(m8.'i<l  Mlod  4-1H-14;  H:4r)  iitii| 
BILLING  CODE  5001-06-P 

DEPARTMENT  OF  DEFENSE 

Defense  Acquisition  Regulations 
System 

48  CFR  Part  252 

RIN  0750-AI02 

Defense  Federal  Acquisition 
Regulation  Supplement:  Clauses  With 
Alternates — Contract  Financing 
(DFARS  Case  2013-D014) 

AGENCY:  Defense  Acquisition 
Regulations  System,  Department  of 
Defense  [DoD). 

ACTION:  Final  rule. 

SUMMARY:  DoD  is  issuing  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  as  part  of  a  project  to  review 
clauses  with  alternates  to  create  basic 
and  alternate  clauses  structured  in  a 
manner  to  facilitate  use  of  automated 
contract  writing  systems.  This  final  rule 
addresses  a  contract  financing  clause. 
DATES:  Effective  April  21,  2014. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Annette  Gray,  telephone  571-372-6093. 
SUPPLEMENTARY  INFORMATION: 

I.  Backgroimd 

DoD  published  a  proposed  rule  in  the 
Federal  Register  at  78  FR  48404  on 
August  8,  2013,  to  amend  the  DF’ARS  to 
revise  the  presentation  in  the  DF'ARS  of 
a  jiart  232  contract  financing  clause 
with  an  alternate.  The  rule  also 
propo.sed  to  add  a  .separate  pre.scription 
for  the  basic  clau.se  as  well  as  the 
alternate.  No  |)iihl ic  comments  were 
snhmitted  in  res|)onse  to  the  jiroposiMl 
rule. 


II.  Discussion 

This  final  rule  addresses  the  single 
DFAK.S  pari  2;t2  danse  that  has  an 
allernale,  2.52.232—7007,  l.imilalion  of 
( iovernmenrs  ( thiigation.  In  develo|)ing 
the  final  rule,  Dol)  delermined  that  Ihe 
need  for  an  allernale  to  Ihe  basic  clan.si! 
conid  he  eliminated  hy  making  a  minor 
(:hang(!  lo  paragra|)h  (a)  (d  tlx!  basic 
(:lans(!.  The  only  difference  Ixdweim  the 
basic  danse  and  the  alhnnate  is  tin; 
nnmher  of  line  ihmis  snhject  to 
incremenlal  funding,  which  is 
informalion  in.serted  hy  the  coidracting 
officer  into  |)aragra|)h  (a)  (d  tin;  basic 
danse  or  the  alt(M'nate  clan.se.  In  the 
final  rnhg  the  alternate  danse  is  being 
(dinnnalcxi  in  its  (ndirety  as  a  resnit  of 
an  editorial  change  made  to  paragraph 
(a)  of  the  basic  clan.se.  This  change 
(Miahles  th(!  coidracting  officer  to  tailor 
and  iKse  the  basic  clau.se,  whether  a 
single  line  item  or  multiple  line  items 
are  being  incrementally  funded. 

III.  Executive  Orders  12866  and  13563 

Executive  Orders  (E.O.s)  12866  and 
13563  direct  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  E.O.  13563  emphasizes  the 
importance  of  quantifying  both  costs 
and  benefits,  of  reducing  costs,  of 
harmonizing  rules,  and  of  promoting 
flexibility.  This  is  not  a  significant 
regulatory  action  and,  therefore,  was  not 
subject  to  review  under  section  6(b)  of 
E.O.  12866,  Regulatory  Planning  and 
Review,  dated  September  30,  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

IV.  Regulatory  Flexibility  Act 

A  final  regulatory  flexibility  analysis 
has  been  performed  and  is  summarized 
as  follows: 

This  final  rule  amends  the  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  clause  252.232- 
7007,  Limitation  of  Government’s 
Obligation.  Paragraph  (a)  of  clause 
252.232-7007  is  being  modified  to  be 
used  for  single  or  multiple  line  items 
that  are  to  be  incrementally  funded.  The 
modification  of  paragraph  (a)  in  the 
ba.sic  clau.se  eliminates  the  need  for  an 
alternate  clause;  therefore  the  alternate 
clause  is  removed  hy  this  final  rule. 

The  public  did  not  raise  any  i.ssues  in 
response  to  the  initial  regulatory 
flexibility  analysis.  The  ( Ihief  Goun.sel 
lor  Advocacy  of  tlu;  .Small  Ihisiness 
Administration  did  not  submit  any 
comments  in  re.s|)on.se  to  the  rule. 


Potential  oirerors,  incimling  small 
hiisines.ses,  may  he  allected  hy  this  rule 
hysiieingan  nniamiliar  rormal  lor  this 
|)art  232  clause.  According  to  the 
Federal  Prociii'ement  Data  .System,  in 
fiscal  year  21)  I  2,  I  )ol )  made 
approximately  270, ()()()  contract  awards 
(not  including  modification  and  orders) 
that  exceeded  the  micro  pnrcha.se 
threshold,  id  which  a|)|)roximalely 
180,000  (07'X>)  were  awarded  to  small 
hiisines.ses.  It  is  nnknown  how  many  of 
the.se  contracts  were  awarded  that 
included  incremental  limding.  Nothing 
siihstanti ve  will  change  in  solicitations 
or  contracts  for  potential  offerors.  The 
overall  burden  caused  by  this  ride  is 
ex|)ected  to  he  negligible,  and  will  not 
he  any  greater  on  small  hnsine.sses  than 
it  is  on  large  businesses. 

This  rule  does  not  add  any  new 
information  collection  re(|uiromonts.  No 
alternatives  were  identified  that  will 
accompli.sh  the  objectives  of  the  rule. 

V.  Paperwork  Reduction  Act 

The  rule  does  not  contain  any 
informalion  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

List  of  Subjects  in  48  CFR  Part  252 
Government  procurement. 

Manuel  Quinones, 

Editor,  Defense  Acquisition  Regulations 
System. 

Therefore,  48  CFR  part  252  is 
amended  as  follows: 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

■  1.  The  authority  citation  for  48  CFR 
part  252  continues  to  read  as  follows: 

Authority:  41  U.S.C.  1303  and  48  CFR 
chapter  1 . 

■  2.  Amend  section  252.232-7007  by — 

■  a.  Removing  the  clause  date  “(MAY 
2006)’’  and  adding  “(APR  2014)’’  in  its 
place; 

■  b.  Revising  paragraph  (a);  and 

■  c.  Removing  Alternate  1. 

The  revision  reads  as  follows. 

252.232-7007  Limitation  of  Government’s 
obligation. 

***** 

(a)  Cdiitract  line  it(!in(s)  H  '.ontracting 
Officer  insert  after  negotialionsi  is/are 
iiicnaiHiiitally  liiiided.  I■'<lr  tlii.s/tlio.so  itein(.s), 
die  sum  nf  .$  Idontracting  ( ifficer  insin  l 
after  negolidlionsl  (A  \\u)  lulal  price  is 
preseiilly  available  fur  payiiieiil  and  alluded 
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to  this  contract.  An  allotment  schedule  is  set 
forth  in  paragraph  (j)  of  this  clause. 
***** 

IFR  Doc.  2014-08856  Filed  4-18-14;  8:45  am) 

BILLING  CODE  5001-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  648  and  697 

[Docket  No.  130319263-4284-03] 

RIN  0648-BD09 

Magnuson-Stevens  Act  Provisions; 
Fisheries  of  the  Northeastern  United 
States;  Northeast  Multispecies 
Fishery;  Final  Rule  To  Allow  Northeast 
Multispecies  Sector  Vessels  Access  to 
Year-Round  Closed  Areas 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 

SUMMARY;  This  final  rule  finalizes  an 
interim  final  rule  approving  a  sector 
exemption  request  that  allows  Northeast 
multispecies  (groundfish)  sector  vessels 
restricted  access  to  portions  of  the 
Nantucket  Lightship  Closed  Area  under 
standard  monitoring  coverage  levels. 
This  action  also  responds  to  public 
comments  received  on  the  interim 
measures.  This  final  rule  does  not 
modify  any  measures  from  tlie  interim 
final  rule. 

DATES:  Fffective  A|)ril  21, 2014,  we 
confirm  the  effective  date  of  I  lecemher 
:tl,  20i;i  Ihroiigli  April  ilO,  2014,  of  llie 
iiilerim  final  rule  piihlished  on 
Decemher  10,  20  1  .t  [7H  I'K  70077). 
ADDRESSES:  A  copy  of  th(! 
accompaiiyini’  environ  menial 
assessmenl  is  availahle  Irom  Ihe  NMF.S 
(ire.ilei  Allanlic  Kegional  I'isheries 
( )llice;  john  K.  Itnilard,  Kepjonal 
Admini.sl ralor,  Natiomil  Marine 
I'i.slirn  ies  .Servici;,  .00  ( ireal  Kiipnhlic 
I  )i  ive,  ( ilonce.sler,  MA  0  lO.'IO.  I  hese 
(locnmenis  are  .also  .accessihle  vi.i  I  he 


Federal  eRulemaking  Portal:  http:// 
www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Whitmore,  Fishery  Policy 
Analyst,  phone  (978)  281-9182,  fax 
(978)  281-9135. 

SUPPLEMENTARY  INFORMATION: 

Background 

Framework  Adjustment  48  to  the 
Northeast  Multispecies  (groundfish) 
Fishery  Management  Plan  (78  FR  26118; 
May  3,  2013),  included  a  provision 
allowing  sectors  to  request  exemptions 
from  the  year-round  groundfish 
mortality  closures  to  provide  additional 
fishing  opportimities.  On  December  16, 
2013  (78  FR  76077),  NMFS  published  an 
interim  final  rule  allowing  groundfish 
sector  vessels  restricted  access  to  the 
Eastern  and  Western  Exemption  Areas 
within  the  Nantucket  Lightship  Closed 
Area.  The  interim  final  rule  modified 
monitoring  requirements  for  vessels 
fishing  in  the  Eastern  and  Western 
Exemption  Areas  from  the  proposed 
rule  by  reducing  the  100-percent 
industry-funded  at-sea  monitoring 
requirement  for  these  areas  to  current  at- 
sea  monitoring  coverage  levels.  The 
interim  final  rule  also  disapproved 
sector  vessel  access  to  Closed  Areas  I 
and  II.  This  final  rule  retains  the 
measures  implemented  in  the  interim 
final  rule  and  responds  to  comments 
received  on  the  interim  final  rule. 

Approval  of  an  Exemption  Request 
Allowing  Sector  Vessels  Into  Portions  of 
Nantucket 

I.iglitshi})  (Hosed  Area 

This  final  rule  allows  secloi  vii.ssels  In 
fish  with  scleclivo  gisn  in  the  I'iasloi  n 
and  Woshan  Exoinplion  Areas  wilhin 
Ihe  Nantiickel  l.ighlship  Clo.sed  Area  ioi 
the  (hir.'ilion  ol  fishiiif',  yitar  20  1 .3,  i.e., 
Ihioiigh  Apiil  !U),  2014  (se(!  FigiiK;  A), 
just ificat ion  foi  this  decision  is 
expl.iined  in  Ihe  inleriin  liinil  inie  (78 
I'K  7(i077;  Decemher  13.  2.01.3),  I'lawl 
vessels  are  resliicled  to  nsi n|',  select i ve 
trawl  {’ear,  inclndiiif’,  Ihe  separator 
liawl,  Ihe  Knhie  liawl,  Ihe  mini  Knhie 
tr.'iwl,  rope  trawl,  and  any  other  )',e:ii 
anthori/.ed  hy  Ihe  New  l'!n)’,l.nnl  I'i.shmy 


Management  Council  (Cmmcil)  in  a 
management  action.  Flounder  nets  are 
prohibited  in  this  area.  Hook  vessels  are 
permitted  and  gillnet  vessels  are 
restricted  to  fishing  10-inch  (25.4-cm) 
diamond  mesh  or  larger.  Gillnet  vessels 
are  required  to  use  pingers  when  fishing 
in  the  Western  Exemption  Area  from 
December  1-May  31,  because  this  area 
lies  within  the  existing  Southern  New 
England  Management  Area  of  the 
Harbor  Porpoise  Take  Reduction  Plan.  It 
should  be  noted  that  the  proposed  rule 
to  approve  2014  Sector  Operations  Plans 
and  exemption  requests  (79  FR  14639; 
March  17,  2014)  proposes  to  allow 
standard  otter  trawls  in  the  Western 
Exemption  Area  for  the  2014  fishing 
year.  The  interim  final  rule  modified  the 
monitoring  requirements  for  vessels 
fishing  in  the  Eastern  and  Western 
Exemption  Areas  by  reducing  the  at-sea 
monitoring  coverage  level.  There  are 
several  reasons  why  we  reduced  the 
coverage  level  to  be  consistent  with 
standard  coverage  levels  outside  of  the 
closed  areas.  The  coverage  level  was 
relaxed  from  the  proposed  100-percent 
industry-funded  level  because  we 
recognized  that  there  were  fewer  risks 
with  opening  the  Nantucket  Lightship 
Closed  Area  given  that  this  area  was 
originally  closed  to  protect  Southern 
New  England/Mid-Atlantic  yellowtail 
flounder  and  this  stock  is  no  longer 
overfished  or  imdergoing  overfishing. 

We  also  required  selective  gear  to  he 
used  in  this  area  that  further  reduced 
Ihe  potential  for  groundfish  catcli. 
llecan.so  we  did  not  opfm  Clo.sed  Anias 
I  and  II,  and  hecanse  we  do  not 
anti(:i|)ale  an  increa.se  in  fishing  effort 
after  opening  the  Eastern  and  Western 
l‘ixem|)tion  Ai'eas,  we  i;x|)i;(:t  to  he  alile 
to  limd  the  sliimlaid  level  ol  monitoring, 
coverage  in  these  areas.  I'his  |)idvi(le.s 
increased  flexihility  foi  secloi  vessels 
hecanse  ves.sefs  ciin  iisli  in  a  new  area 
with  no  additional  monitoring,  co.sis  in 
fishing,  year  2.0  I  3. 

Thi.s  linal  inie  maintains  Ihe  2.2. 
pmceni  monitoring,  covei;ig,e 
reipiiremenl  lor  Ihe  liaslisn  and  We.slern 
Exemption  Areas  lor  the  remainder  ol 
fi.shing,  ye;n  2.0  1 .3. 
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Figure  A  -  Approved  and  Disapproved  Sector  Exemptions  for  Closed  Area  Access  for  Fishing 
Year  2013 
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Disapproval  of  Exemption  Requests  To 
Fish  in  Portions  of  Closed  Areas  I  and 
II 

Although  w(!  oon.sidorod  allowing 
acoo.ss  to  li.sh  in  |)ortions  of  Clo.scd 
Areas  1  and  11  in  the  proposed  ride,  in 
the  interim  final  ride  we  did  not 
approve  sector  exein|)tion  requests  that 
would  allow  sector  vessels  to  fish  in 
those  areas.  We  disapproved  access  lot 
the  reasons  snnnnari/.ed  helow. 

( ieminenls  in  response  lit  the  interim 
linal  ride  do  imt  provide  ns  with 
justification  to  revise  uni  deci.siun. 

(  )iM  proposal  to  allow  access  to  these 
areas  was  hased  oo  a  halaoce  ol 
potential  economic  opportioiitv  and 
iocmased  ellicieocy  witli  co.st  ellective 
mooitorio)’  and  lish  stock  | ii i itect  ions. 

In  out  interim  linal  role,  we 
disa|i|iroved  sector  exemption  reijne.sts 
to  access  portions  ol  ( ilo.sed  Areas  I  and 
II  lor  several  reasom;.  ( iomment.s  oo  the 
jiroposed  role  sohmitled  hy  some 
industry  memhers  and  envii(mmental 
organi/.at ions  indicated  that  the  increase 
in  catch  rates  from  Closed  Areas  I  and 
II  would  likely  not  exceed  the  increased 
exjiense  of  having  to  pay  for  an  at-sea 
monitor  on  hoard.  Further,  all 
comments  snhmitted  hy  the  fishing 
industry  claimed  that  they  wore 
unwilling  to  pay  for  the  necessary 
monitoring  coverage  in  any  of  the 
closure  openings.  Because  of  this  and 


our  concern  about  the  potential  impacts 
from  opening  these  closed  areas  on 
(hiorges  Bank  cod  and  yellowtail 
flounder  (stocks  are  both  overfished  and 
snhject  to  overfishing),  it  did  not  .seem 
])rndent  to  o])en  the.se  areas. 

I.astly,  the  action  proposed  to  allow 
sector  gronndfish  ve.s.sels  into  Closed 
Areas  I  and  II  until  December  li  t ,  21)11. 
The  deadline  was  impo.sed  to  protect 
spawning  ( ieorges  Bank  cod  and 
haddock.  Because  that  time  has  since 
p.'issed,  there  is  no  possibility  ol 
opeoioj’  the  aieas  lollowing  the  interim 
linal  lole. 

Fiiliiie  Access  Into  (iliised  Areas 

In  I  i.sli i og  year  211 1  ^ ,  we  i einai n 
ooahle  to  loud  omiiitmio|',  costs  lor 
exemptions  i(;(|oirin)',  a  till)  pei'ceol  at 
sea  monitor  coveraj’e  level.  We 
(explained  in  the  interim  linal  role  that 
w(!  are  interested  in  j'atherio)’,  additional 
data  from  ( ilosed  Areas  I  and  II  throng, h 
exempted  fishing,  permits  to  determine 
il  this  coverag,e  level  can  be  reduced.  As 
a  resnil,  we  are  working  with  the 
Northeast  Fisheries  .Science  Center 
(taaiter)  to  develop  a  short  term 
exempted  fishing  permit  (I’iFI’)  that 
would  allow  a  small  nninber  of 
gronndfish  trips  into  (Mosed  Areas  1  and 
II  using  the  (kaitor’s  .Study  Fleet  ve.s.sels. 
For  more  information  on  the  Study 
Fleet,  visit  http://www.nvfsc.n()aa.gov/ 
wad /popdy/ study  fleet/.  We  have  also 


received  an  indu.stry-led  EFP  request  to 
access  portions  of  Closed  Areas  I  and  II, 
which  we  are  currently  evaluating  and 
disciKS.sing  with  the  applicants.  Results 
from  these  and  any  other  potential  KFBs 
could  hotter  inform  the  industry,  public, 
and  NMF.S,  regarding  the  economic 
efficacy  of  accessing  Clo.sed  Areas  I  and 
II,  while  providing  needed  information 
concerning  bycatch  of  groundfish  slocks 
of  concern.  This  inlormalion  could  then 
help  indnslry  determine  if  it  is 
economically  woilhwhile  to  re<|nesl 
access  to  these  aiisis  in  the  Ininre  (via 
a  .sector  exeni|)tinn  leipiest).  It  will  also 
help  the  ( imiter  determine  whether  it 
in.'iy  be  piacticable  to  allow  a  limited 
nnmher  ol  iili.seivtsl  ve.ssefs  to  lish  in 
(ilo.sed  Areas  I  :nid  II.  I'oi  the  reasons 
.stated  in  the  inteiim  linal  role,  we  have 
cnncern.s  with  providing,  access  to  the.se 
areas  with  le.ss  than  tl)l)')t>  cnverag,e; 
however,  we  intend  to  evaluate  results 
from  any  a|)|ii(ived  lil'IVs  to  determine  il 
we  cnnid  jnstily  access  at  a  le.ss  than 
11)0  |)ercent  a)  .sea  monitor  coverage 
level. 

(iommeiils  and  Kes|Hnis(‘s 

(Comments  on  the  interim  final  rule 
were  suhmitted  hy  the  Northeast 
.Seafood  Coalition,  the  (ieorges  Bank 
Cod  Fixed  (iear  .Sector,  and  the 
Ma.s.sachu.sotts  Division  of  Marino 
Fisheries.  The  Northeast  Seafood 
Coalition  and  the  Ma.ssachusetts 
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Division  of  Marine  Fisheries 
commented  primarily  on  our 
justifications  for  disapproving  industry 
access  into  Closed  Areas  I  and  II.  They 
also  commented  on  our  rationale  for 
requiring  100-percent  industry-funded 
at-sea  monitoring  when  accessing  tho.se 
areas.  Further,  they  both  argued  that  our 
decision  reveals  a  lack  of  trust  in 
fishermen  and  confidence  in  tlu!  sector 
inanagenuMit  system.  'I’he  Ma.s.sachu.setts 
Division  of  Mariiu;  Fisheries  recpui.stcid 
clarification  on  connnents  we  made 
ahont  the  catchahility  of  Ceorges  Itank 
liaddock  and  suggested  developing  a 
pilot  research  program  that  is  not 
scicmtihcally  lociistMl.  I'he  ( iiiorges  Mank 
( iod  Fixed  ( iear  .Sectoi  commented  that 
ves.sels  lishiii)'  in  the  I'iaslern  and 
Western  poition.s  ol  the  Nantucket 
I  .i]’ht.shi|)  ( ilosetl  Area  .should  on  I  y  he 
siihjecl  to  the  It  percent  oh.sei  ver 
coverag,e  |)idvided  liy  the  Noilhea.sl 
I'  inhei  ies  ( ihsei  V(;i  l’ro)’ram. 

( niimi-iil  / ;  The  Noi  lhea.sl  .Sealood 
( ioal  il  ion  con  I  ends  I  ha  I  the  i  at  ionale  lor 
deiiying,  .sector  vessels  access  to  ( ilosed 
Aiea  I  and  II  appears  to  he  hased  on 
"snhjeclive  leais  and  .s|iecnlation  with 
little  Ol  no  real  scienlilic  or  analytical 
evidence  to  sn|i|iorl  the  decision." 

/fc.s/ioM.sc:  We  analy/.ed  general  sector 
exemption  requests  Ironi  year  round 
closed  area  exemption  reipiesls 
separately  in  lishing,  year  X()  1 .1,  and 
developed  a  specific  I'invironniental 
Assessment  (I'iA)  lor  this  action  so  that 
we  could  hetter  analy/.e  the  exeni|)tions 
and  |)otential  costs  and  henefits  that 
may  result  from  opening  these  closed 
areas.  The  closed  area  access  I'iA 
ntili/.ed  and  exp.mded  u])on  data 
developed  for  the  Framework 
Adju.stment  4H  KA.  The  FA  included 
recent  analy.ses  developed  by  the  New 
I'ingland  Fi.shery  Management  (Council’s 
Closed  Area  Technical  Team  to 
incorporate  the  best  available  science. 
We  utilized  a  variety  of  analyses 
including,  but  not  limited  to;  habitat 
assessments  using  the  Swept  Area 
Seabed  Impact  (SASI)  model,  catch  per 
unit  effort  comparisons  inside  and 
outside  of  closed  areas,  species 
distribution  maps,  species  length  and 
frequency  comparisons  inside  and 
outside  of  closed  areas,  and  standard 
and  selective  gear  performance  inside 
and  outside  of  closed  areas. 

Conclusions  in  the  EA  revealed 
relatively  weak  incentives  for  fishing 
inside  Closed  Areas  I  and  II.  The 
cumulative  effects  analysis  suggests  that 
opening  the  closed  areas  as  proposed 
could  likely  resxih  in  low  positive 
impacts  to  human  communities,  while 
resulting  in  impacts  ranging  between 
low  negative  to  negligible  to  the 
physical  and  biological  environments 


(see  Table  44  in  the  Environmental 
Assessment).  Because  we  relied  on  these 
analyses,  we  disagree  that  the  basis  for 
denial  was  speculative  and  not  based  on 
real  scientific  or  analytical  evidence. 

We  acknowledge  that  there  is  some 
uncertainty  in  the  analyses  within  the 
EA,  but  this  is  why  we  took  more  of  a 
precautionary  aj)proach  when 
considering  access  to  closed  areas.  For 
reasons  di.scussed  in  the  interim  final 
ride  (7H  FK  7(i()77,  jiage  7(i()7<))  we 
consider  it  nece.ssary  that  every  trip  in 
Closed  Area  I  or  II  he  monitored  to 
ensure  that  we  are  able  to  closely 
monitor  catch  in  a  timely  fashion  and 
can  rescind  the  exemption  if  it  is 
deteiniined  that  the  catch  could  he 
deti  inieiital  to  lelmihling,  elloits.  I'lieie 
was  slioii);  opposition  to  this  liy  many 
meinhers  ol  the  tishing,  imhistiy  who 
connnenled  that  they  would  not  niili/.e 
the  exemptions  il  they  had  to  |tay  lor 
nionitoi  ill);  coverage.  Yet  there  was 
some  support  lor  coiiqirehensi ve 
iiionitoriii)’,  hy  several  industry  |',ronps, 
as  well  as  meinhers  ol  environniental 
or)',ani/.alions. 

(  )nr  proposal  to  allow  access  to 
(  ilosed  Areas  I  and  II  was  hased  on  a 
halance  ol  potential  economic 
o|)|iort  unity  and  elliciency  with  cost 
ellective  moiiitoi  iii);  and  fish  stock 
protections.  Industry's  insistence  that 
they  would  not  fish  in  ( ilosed  Area.s  I 
and  II  il  they  had  to  pay  loi  a  monitor 
reduced  any  s|)ecnlatioii  we  had  ahont 
t  he  potent ia I  henefit  of  o|)ening  the  area. 
It  further  convinced  ns  that  without 
more  information  ahont  the  catch 
available  in  these  areas,  opening  Clo.sed 
Area.s  I  and  II  was  not  worth  the 
potential  environmental  risks. 
Comments  on  the  interim  final  rule 
submitted  hy  the  Ma.ssachusetts 
Division  of  Marine  Fisheries  support 
this  conclusion. 

As  explained  above,  we  are 
developing  an  exempted  fishing  permit 
program  to  gain  additional  information 
on  potential  environmental  impacts  and 
the  economic  viability  of  fishing  in 
Closed  Areas  I  and  II.  The  findings  from 
this  research  could  help  provide 
industry  with  better  catch  information 
for  potential  future  trips  into  Closed 
Areas  I  and  II. 

Comment  2:  Both  the  Northeast 
Seafood  Coalition  and  Massachusetts 
Division  of  Marine  Fisheries  argue  that 
our  response  and  rationale  for 
disapproving  access  to  Closed  Areas  I 
and  II  suggests  that  we  lack  confidence 
in  the  output  control  system  (i.e.,  an 
annual  catch  limit)  that  sectors  are  held 
to. 

Response:  Groundfish  are  not 
managed  solely  through  an  output 
control/hard  quota  system.  While 


Amendment  16  to  the  groundfish  plan 
implemented  annual  catch  limits  for 
sectors  and  accountability  measure, 
should  those  limits  be  exceeded,  the 
fi.shery  is  also  managed  through  area 
clo.sures  that  protect  es.sential  fish 
habitat  and  spawning  aggregations. 

The  groundfish  mortality  closures  that 
this  action  considered  granting 
exemjitions  from  were  established  to 
protect  .stocks,  such  as  Ceorges  Bank 
cod  ami  yellowlail  flounder,  that  are 
currently  overfished  and  subject  to 
overlishiiig.  We  do  not  believe  that  il  is 
appro|iriale  at  this  lime  lo  increase 
fishiii);  eflorls  in  areas  where  these 
slocks  reside  wilhoni  calch  iiiloi  nial ion 
Iroiii  nioiiiloriiig  every  trip.  The 
n|iconii II)',  ( tnmihns  I  lahitat 
Aiiiendmeiil  2  is  reconsiilei  ing  whii.h 
•  liens  should  he  i.losed  lo  pioleci 
esseiilini  iish  linhilnl  and  juvenile 
)',ionndlish.  I  liild  IhnI  nmeiidnieni  is 
im|demeiiled,  we  will  coiiliiine  lo 
iilili/.e  approved  closed  areas  as 
necessary  lo  meet  Ihe  )',oal.s  and 
ohjeclives  ol  Ihe  i^ioniidlish  plan. 

As  explained  in  Ihe  response  lo 
(  liniment  7.li  in  Ihe  inlerim  linal  ride, 
.sector  vessels  are  not  exceediii);  Iheii 
ill  local  ions,  yel  many  key  )',ronndli.sh 

ocks  iire  .si  i  n)',)>,l i ii);  lo  i elm i  Id .  We  do 
nol  lack  conlidence  in  the  .secloi'  sy.slein; 
however,  we  do  believe  Ihiil  iiddilional 
meiisnres,  such  as  clo.sed  iireiis  lo  liirlher 
protect  juvenile  and  spawniii);  fish,  are 
vit.'d  to  hel|)  rehnild  overfished 
groundfish  slocks. 

Comnicnl  .7;  The  Norlheiisl  .Sejifood 
Coidilion  conlends  that  NMF.S  Inis 
shown  a  ‘‘clear  |)rejndice”  iigidnsl 
fishermen’s  ability  to  target  fish  .md  fish 
lawfully.  While  commending  onr 
concerns  about  the  jiotential  for  illegal 
discarding,  Ma.s.sachu.sett.s  Division  of 
Marine  Fisheries  questions  the  need  for 
100-percent  monitoring  coverage  in.side 
Closed  Areas  I  and  II  when  substantially 
less  coverage  is  required  outside. 

Response;  Comment  18  of  the  interim 
final  rule  (78  FR  76077,  page  76085) 
explains  why  we  consider  additional 
coverage  necessary  for  these  closed 
areas.  We  also  re-summarized  above  that 
it  is  important  to  closely  monitor  catch 
so  that  we  can  react  appropriately  if 
unanticipated,  negative  impacts  on  fish 
stocks  occur.  We  assert  that  trips  into 
areas  that  have  been  closed  to 
groundfish  fishing  for  two  decades 
should  be  closely  monitored,  at  least  for 
an  initial  time  period.  We  disagree  that 
requiring  greater  monitoring  shows 
prejudice  against  fishermen.  In  fact, 
many  comments  submitted  by  the 
fishing  industry,  such  as  the  Cape  Cod 
Commercial  Fishermen’s  Alliance, 
Penobscot  East  Resource  Center,  and 
Maine  Coast  Fishermen’s  Association, 
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supported  our  requirement  for  100- 
percent  monitoring  coverage. 

Because  these  areas  have  not  been 
fished  by  groundfish  fishermen  for 
decades,  fishermen  have  little  recent 
experience  or  knowledge  of  where  fish 
are  located  and  how  many  fish  could  he 
there.  A  higher  uncertainty  in  this  area 
could  result  in  unanticipated  c;at(;hes.  It 
is  not  prejudicial,  only  appropriately 
cautions,  to  consider  that  the  mixing  of 
potentially  large;  ( leorge  Bank  haddock 
calch(!S,  with  veny  htw  quotas  loi 
(ieoig(!S  Bank  cod  and  yellowtail 
lionndei,  could  potentially  rtisnit  in  an 
incns’ised  incemtive;  to  ilh;g,allY  discaid 
in  t  hese  antas. 

( idiiiinciil  ■/.•'till!  Northeast  .Sealood 
(  ioalition  (  laini.s  that  tint  ai.tions  hy 
NM  l''‘>  an;  o|)|ii  isite;  ol  tin;  (  ion  in  i  Ts 
intent . 

.'iiinilai  (.oinnH;nts  on  tin; 
pi()po.s<;d  I  ide  are  ad(  h  i;.ssi;(  1  in 
(  ini  n  me  lit  10  in  the  i  ntei  i  in  li  nal  in  le  ( '/II 
I't^  '/(>()■/■/,  jiajM)  '/((niKd-  In  .Mmmiary,  the 
(inniK.il  elected  timing, li  l''rainework  'tit 
to  allow  sectors  to  request  acces.s  to 
year  ronnd  g,ronni I f isli  (  loseil  areas 
thron)'li  the  .sectoi  exemption  process. 
NMI'.'i  approved  thi.s  ai.tion  and  ag,reed 
dll  I  i  ng,  t  he  development  ol  I'  l  amework 

that  we  would  con.sider  .such 
exemption  re(|nest.s.  NMI'.S,  not  the 
( ionncil,  develops  iind  niviews  .sector 
exempt  ions.  The  Kegional 
Administrator  h.is  the  authority  to 
consider,  approve/disa|)|)rove,  and 
modily  sector  ex(;m|)tion  ri;(|nests  to 
ensnn;  that  tin;  (;x(;m|)t ions  an; 
consist(;nt  with  tlu;  Magnnson-.St(;v(;ns 
Act  National  .Standards  and  tin; 
gronndiish  |)lan’s  gtials  and  ohj(;cliv(;s. 
W(;  compl(;t(;d  an  (;xl(;nsiv(;  analysis  of 
tin;  sectors  recpiost  to  acce.ss  the  y(;ar 
round  closed  areas  and  found  that  the 
potential  costs  exceeded  the  benefits  of 
opening  Cllosed  Areas  1  and  II. 

Comment  5;  The  Northeast  Seafood 
Coalition  contends  that  we  could  have 
allowed  vessels  to  better  harvest  their 
remaining  allocations  of  Georges  Bank 
cod  and  yellowtail  flounder  by  letting 
vessels  fish  in  Closed  Areas  I  and  II. 

They  argue  that  allowing  vessels  into 
those  areas  would  have  allowed  them  to 
better  target  Georges  Bank  haddock, 
pollock,  and  redfish  without  having  to 
worry  about  bycatch  of  choke  stocks 
such  as  American  plaice  and  witch 
flounder. 

Response:  We  initially  proposed 
access  to  Glosed  Areas  I  and  II  to  do 
exactly  as  the  Northeast  Seafood 
Coalition  suggests.  This  action  was 
developed  to  provide  sector  vessels  with 
the  opportunity  to  access  Closed  Areas 
I  and  II  to  increase  their  Georges  Bank 
haddock  catch.  However,  because  of  the 
need  to  monitor  catch  on  each  trip  in 


near  real-time,  along  with  a  lack  of 
historical  catch  data,  every  trip  needed 
to  be  monitored.  After  explaining  that 
we  could  not  pay  for  the  additional 
monitoring  coverage,  industry 
responded  that  they  woidd  not  fish  in 
the  closed  areas  hecau.se  the  benefits 
woidd  not  (;xce(;d  the  monitoring  costs. 
As  a  r(;.sidt,  wi;  did  not  opiai  Clo.s(;d 
Ar(;a.s  I  and  II. 

Comment  t>:Tli(;  Nortli(;a.sl  .S(;afood 
Coalition  .sngg(;.st.s  that  a  (l(;(:r(;as<;  in 
fi.sliing  effort  for  tin;  201  ;t  fisliing  y(;ar 
should  residl  in  a  sm  plus  of  moniloring, 
limds  that  could  he  used  to  cover 
lishiiig,  Irip.s  into  ( ilo.s(;d  Areas  I  and  II. 

/hv.'/io/i.ve;  ( inrreni ly,  .stall  Irom  the 
.'icience  (  ienler  are  .still  analy/.iiig  .‘>BI\M 
sea  day  need.sand  targi;t  coverag,e  rate;, 
to  meet  the  ie(|nired  mandates  loi  catch 

I  non  it  III  ing,  and  the  .‘iBBM,  and 
identilying,  availahle  lesomce.s.  We  are 
nnalile  to  detei  inine  whether  there  is  a 
snipins  ol  niomtoi  ing,  hmd.s  at  this  lime. 

.'iecond,  aci.ess  loi  (  ilo.sed  Aieas  I  and 

II  was  only  proposed  iiiitil  I  lecemliei  .'t  I , 

I  2,  lendei  ing,  thi.s  cm  nil  lent  moot . 

(jiimiifiil  '/.' Ma.s.sachnsells  Nivi.sion 
ol  Maiine  I'i.sheries  leqiiested  that  we 
i.laiily  oni  position  on  haddock 
alinndance  and  why  acce.ss  to  (  llo.sed 
Aiea.s  I  and  II  will  not  g,ive  li.sheiinen 
needed  op|  loi  I  n  n  it  ies  to  catch  more  ol 
the  allocation  and  opiinnmi  yield. 

Ucspomic:  In  the  interim  linal  ride,  we 
ex|ilained  that  cnirent  low  catches  ol 
haddock,  along,  with  soim;  fisheiinen 
commenting  that  th(;y  are  having  a 
difficnil  time  catching  Ceorg(;s  Bank 
haddock,  suggests  I  hat  “ojieidiig  ( ’.losed 
Anias  I  and  II  would  not  l(;ad  to 
significant  incniases  in  haddock  catch.” 

As  of  March  4,  2014,  only  H.7  p(;rc(;nt 
of  the  Georges  Bank  Hast  haddock  (juota 
has  been  landed,  and  7.tt  percent  of  the 
Georges  Bank  We.st  haddock  quota  has 
been  landed,  with  only  two  months 
remaining  in  fishing  year  2013.  This 
means  that  there  are  plenty  of  haddock 
that  remain  uncaught.  If  a  significantly 
larger  portion  of  haddock  were  available 
in  the  portions  of  Closed  Areas  I  and  II 
that  we  had  proposed  to  open,  surely 
the  increased  revenue  from  the  catch 
would  have  offset  the  expense  of  having 
a  monitor  on  board.  The  Massachusetts 
Division  of  Marine  Fisheries  agreed 
with  this  rationale  within  its  comments. 
This  conclusion  is  also  supported  by  the 
EA  for  this  action,  which  did  not  find 
a  statistically  significant  larger  amoimt 
of  haddock  within  the  portions  of 
Closed  Areas  I  and  II  that  we  were 
considering  opening,  during  the  time 
period  we  were  proposing  (see  the 
swept  area  analyses  in  section  4.1.2  as 
well  as  the  economic  impacts  in  section 
5.1.5).  The  EA  concluded  that  access  to 
these  areas  would  likely  result  in  low 


positive  impacts  to  fishermen  and 
fishing  communities. 

Massachusetts  Division  of  Marine 
Fisheries  said  that  we  ba.sed  our 
‘‘decision  on  a  likely  lack  of  haddock” 
in  the  clo.sed  areas.  This  is  incorrect. 
Fishermen  having  a  difficult  time 
harvesting  haddock  was  only  one  of 
.s(;v(;ral  nia.sons  why  we  did  not  allow 
fish(;nm;n  into  Glo.s(;d  An;a.s  I  and  II. 
()tli(;r  reasons  incindi;  pot(;nlial  impacts 
on  (ieoiges  Bank  cod  and  yellowtail 
flounder  stocks  as  well  as  a  lack  of 
economic  opportunity  and  increased 
efficiency  evidenced  hy  indnstry’.s 
willing,m;s.s  to  pay  lor  monitoring, 
coverage  loi  tiip.s  into  clo.sed  aiea.s. 

It  i.s  a  .stretch  to  claim  that  a  low  catch 
rate  III  (  ieoig,e.s  Bank  haddock  lai.ses 
i.oncei  ns  ahoni  the  stat  ns  ol  the 
haddock  ipiola  Iheie  i.oiild  he  olhei 
laclois  liniiling,  the  Heel’s  ahilily  to 
liai  ve.sl  mom  ol  I  he  (  ieoiges  Baid 
haddiM.k  quota,  f  or  example,  increased 
Inel  expense;;  to  li.sh  olfshoie,  liig,h  lea.se 
lale.s  loi  choke  .sloi.k.s  that  i  onhl  he 
nei.essai  y  to  hai  ve.sl  the  haddoi.k  ,  oi 
jio.s.sihly  the  movenieni  ol  li.sh  hnihei 
ollshoie  inlo  (  ianadian  water;..  (  )ne 
could  al.so  aq'iie  that  it  doe;;  not  make 
;;en;;e  lor  lishermen  to  |iay  lor  a  monilor 
;;o  they  can  li.sh  in.side  a  clo.sed  area 
when  they  can  li;;h  iinmedialely 
adjacent  to  the  area  lor  Iree. 

( ininiiirnl  /(.  Ma;;.sachn;;ell.s  Division 
III  Marine  Fisheries  suggested  that  lying 
a  .s|)ecific  research  re(|nirem<;nl  to 
.s|)ecial  acce.ss  inlo  a  clo.sed  area  through 
an  exem|)t(;d  fishing  pi;rmil  would 
|)revenl  timely  accii.ss  and  nnneces.sarily 
complicati;  matters. 

Response:  Wi;  agr(;e.  We  i;xpi;cl  that 
any  ty|)i;  of  sciiirdific  assessment  wonid 
lake  at  l(;a.st  one  y(;ar  so  that  we  could 
analyze  and  incorporate  seasonal 
changes.  As  explained  earlier,  we  are 
developing  an  exempted  fishing  permit 
program  that  would  allow  for  a  limited 
number  of  trips  so  that  industry  could 
then  determine  whether  or  not  they 
could  afford  to  pay  for  a  monitor  while 
fishing  in  the  area.  Data  would  also  be 
reviewed  to  ensure  that  opening  the  area 
would  not  have  a  negative  impact  on 
Georges  Bank  cod  or  yellowtail 
flounder. 

Comment  9:  The  Georges  Bank  God 
Fixed  Gear  Sector  contends  that 
requiring  the  standard  level  of 
monitoring  coverage  (currently  22 
percent)  is  unnecessary  when  vessels 
are  fishing  selectively  in  the  eastern  and 
western  portions  of  the  Nantucket 
Lightship  Glosed  Area. 

Response:  While  we  understand  the 
point  that  the  Sector  is  trying  to  make, 
selective  gear  is  required  in  the  area 
because  groundfish  are  present.  In  fact, 
some  sectors  have  requested  the 
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(;x(;in|>t ion  .so  th;it  tlicy  cnn  target 
haddock  with  sciloctivo  trawl  gtsir. 
lt(!caii.s(!  this  is  relatively  nesw  fishing 
elTort  in  tlx;  areas,  it  is  appropriate  to 
ke(!p  th(!  standard  monitoring  cov(!rage 
lev(!i  at  this  time. 

Cilassiticatiun 

Oucsiumt  to  section  304(h)(1)(A)  of  tin; 
Magnnson-Stevens  Act,  the  NMFS 
Assistant  Administrator  has  determined 
that  this  final  rule  is  consistent  with  the 
Northeast  Multispecies  Fishery 
Management  Plan,  other  provisions  of 
the  Magnuson-Stevens  Act,  and  other 
applicable  law. 

This  final  rule  has  been  determined  to 
he  not  significant  for  purposes  of 
Executive  Order  E.O.  12866. 

Pursuant  to  the  Regulatory  Flexibility 
Act,  and  prior  to  the  Small  Business 
Administration’s  (SBA)  June  20,  2013, 
final  rule,  a  Final  Regulatory  Flexibility 
Analysis  (FRFA)  was  prepared  for  this 
action,  as  required  by  section  604  of  the 
Regulatory  Flexibility  Act,  as  part  of  the 
regulatory  impact  review.  This  analysis 


ii.siid  .SBA’s  former  size  slandards.  The 
FKI'’A  descrih(!s  the  (sconomic  im|)acl 
the  interim  rnh;  would  have  on  small 
entities,  in  tin;  intinim  final  rule,  we 
detentiimxl  that  the  new  size;  standards 
did  not  aflect  the  previously  completed 
IRFA.  Each  of  the  .statutory 
reejuirements  of  section  ()04(b)  and  (c) 
were  addressed  in  the  Cilassification 
section  of  the  interim  final  rule.  NMFS 
did  not  receive  any  comments  on  the 
FRFA  during  the  comment  period  for 
the  interim  final  rule,  nor  did  it  make 
any  changes  to  the  provisions 
implemented  in  the  interim  final  rule. 
Therefore,  no  changes  are  necessary  to 
the  FRFA  that  was  published  with  the 
interim  final  rule. 

A  small  entity  compliance  guide  for 
the  interim  measure,  as  required  by 
Section  212  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  was  issued  on  December  12,  2013. 
This  final  rule  makes  no  changes  to  the 
interim  final  rule.  Therefore,  NMFS  is 
not  re-issuing  the  previously  distributed 
compliance  guide.  Small  entities  have 


been  o|)er.'itiiig  under  Ihe  intcuim 
measiin!  since  l)(!cemher  ,11 , 201 .3,  so 
redistributing  the  pnwionsly  i.ssmxl 
compliance*  guide  would  likely  result  in 
confusion.  A  small  entity  com|)lianc(; 
guide  was  sent  to  all  hoUhers  of  Federal 
gronndfish  permits  that  are;  (mrolhul  in 
a  gronndfish  sector.  In  addition,  copiees 
of  this  final  rule  and  guides  (i.e., 
information  bulletins)  are  available  from 
NMFS  (see  ADDRESSES)  and  at  the 
following  Web  site:  http:// 
www.nero.noaa.gov/. 

Accordingly,  the  interim  rule 
amending  50  CFR  Parts  648  and  697 
which  was  published  at  78  FR  76077  on 
December  16,  2013,  is  adopted  as  a  final 
rule  without  change. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  April  15,  2014. 

Paul  N.  Doremus, 

Deputy  Assistant  A  dministrator  for 
Operations,  National  Marine  Fisheries 
Service. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFR  Part  112 

[Docket  No.  APHIS-2011-0049] 

RIN  0579-AD64 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Single  Label 
Claim  for  Veterinary  Biologicai 
Products 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  Virus-Serum-Toxin  Act  regulations 
to  provide  for  the  use  of  a  simpler 
labeling  format  that  would  better 
communicate  product  performance  to 
the  user.  We  intend  to  replace  the 
current  label  format,  which  reflects  any 
of  four  different  levels  of  effectiveness, 
with  a  single,  uniform  label  format.  We 
are  also  proposing  to  recjuire  biologies 
licensees  to  provide  a  standardized 
.summary,  with  confidential  business 
information  removed,  of  the  efficacy 
and  safety  data  submitted  to  the  Animal 
and  Plant  Health  Insjiection  Service  in 
.sujjport  of  the  i.ssuance  of  a  full  jiroduct 
license  or  conditional  licen.se.  A  simpler 
label  format  along  with  jnihlicly 
available  safety  and  (dficacy  data  will 
help  biologies  jiroducers  to  more  clearly 
communicate  jiroduct  performance  to 
Ibeir  custom(!rs. 

DATES:  We  will  consider  all  comunuits 
that  w(!  rec(!iv(!  on  or  Indore  June  20, 
2014. 

ADDRESSES:  You  may  submit  comments 
by  either  of  the  following  nuitbods: 

•  luideral  eKuleniaking  Portal;  do  to 
htlj)://www.  /  eg  i  /  lati  oi  is-f^ov/ 
if!do(:iii]i(;iitl)(;tail;l)=ArillS-2()11-()()4H- 
()()(){(. 

•  Postal  Mail/donnnercial  l)eliv(!ry: 
.Send  yonr  comment  to  Docket  No. 

API  II.S-201  l-004f),  Kegidatory  Analysis 
and  DevedopmenI,  I’lM),  APIII.S,  .Station 


:iA-0:i.H,  4700  Kiv(!r  Koad,  Uidl  11H, 
Kiverdale,  MD  207H7-1 238. 

.Supporting  documents  and  any 
c;omments  we  receive  on  this  docket 
may  be  viewed  at  http:// 
www.regulations.f’ov/ 
tt !docketDetaiI;D=APHIS-2()l  1  -0049  or 
in  our  reading  room,  which  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  799-7039 
before  coming. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Donna  Malloy,  Operational  Support 
Section,  Center  for  Veterinary  Biologies, 
Policy,  Evaluation,  and  Licensing,  VS, 
APHIS,  4700  River  Road,  Unit  148, 
Riverdale,  MD  20737-1231;  (301)  851- 
3426. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  administers 
and  enforces  the  Virus-Serum-Toxin 
Act,  as  amended  (21  U.S.C.  151-159). 
The  regulations  issued  pursuant  to  the 
Act  are  intended  to  ensure  that 
veterinary  biological  products  are  pure, 
safe,  potent,  and  efficacious  when  u.sed 
according  to  label  in.struction.  The 
regulations  in  9  CFR  part  112, 
“Packaging  and  Labeling,”  (referred  to 
below  as  the  regulations)  pre.scrihe 
retjuirements  for  the  packaging  and 
labeling  of  veterinary  biologies.  The 
regulations  en.sure  that  labeling 
j/rovides  adeejuate  information 
concerning  the  proper  u.se  and  .safety  of 
the  product,  including  vaccination 
.schedules,  warnings,  and  cautions. 

Clnrrent  APHI.S  guideliruis  provide 
(ixainples  of  h(bel  claims  that  may  be 
used  to  reflect  the  expected  })erforinance 
of  th(!  ])roduct  provided  that  appropriate 
(ifficacy  data  has  been  .submitted  and 
apj/roved  by  APHIS.  Tbe  guideliiuis 
de.scrib(!  jMuformance  recjuirements  and 
allowable  indications  .statements  for 
four  different  levels  (tiers)  of 
(dfectivetKJSS. 

In  July  2009,  re|)re.s(!ntalives  of 
veterinary  biologies  maim  fact  uriirs  and 
tbe  American  Veterinary  Medical 
Association  (AVMA)  met  with  APIII.S  to 
disciKss  the  Agency’s  current  labeling 
guidance  and  to  ex|)lore  tbe  possibility 
of  developing  a  single  indications 


.statement  that  would  convey  clinically 
n.seful  information  to  veterinary 
practitioners  and  other  consumers  of 
veterinary  biologies.  At  that  meeting, 
the  AVMA,  which  repre.sents  the  largest 
group  of  consumers  of  veterinary 
biologies,  informed  APHIS  that  its 
members  consider  labeling  indications 
.statements  based  on  the  current 
guidance  to  be  confusing,  and  expressed 
a  desire  for  indications  statements  to 
provide  insight  into  the  actual 
performance  of  the  product,  including 
summaries  of  safety  and  efficacy  data. 

On  the  other  hand,  representatives  of 
the  trade  associations  representing 
veterinary  biologies  manufacturers  have 
remarked  that  their  members  expend 
significant  resources  on  studies  to 
provide  data  to  support  labeling  that 
includes  indications  statements 
emphasizing  the  unique  properties  of 
their  product  versus  that  of  a 
competitor.  They  expressed  concern 
about  any  change  to  the  labeling 
regulations  that  would  de-emphasize 
product  differences  or  require  public 
disclosure  of  proprietary  information 
that  could  compromise  a  manufacturer’s 
competitive  position  in  the  marketplace. 

In  response  to  the  concerns  expressed 
by  the.se  .stakeholders,  APHIS  developed 
a  draft  guideline  (concept  paper) 
concerning  the  effectiveness  indications 
statements  used  in  veterinary  biologies 
labeling.  The  draft  guideline  would 
replace  current  indications  statements 
that  may  reflect  any  of  four  different 
levels  of  effectivene.ss  with  a  single 
indications  statement  (e.g.,  a  label  claim 
.stating  that  the  product  can  be  u.sed  “as 
an  aid  in  the  j/revention  of  “as 

an  aid  in  the  control  of  “for  the 

jirevention  of  infection  with  or 

“for  the  prevention  ofdi.sea.se  due  to 
”  would  be  rejilaced  with  the 
.statement  “This  product  has  been 
sbown  to  be  effective  for  tbe  vaccination 
of  healtby  animals  weeks  of  age 

or  older  again.st  ”). 

In  addition  to  a  standardized 
indications  statement,  the  draft 
guideline  would  also  recjuire  biologies 
licen.sees  to  jirovide  a  sununary  of  tbeir 
data,  with  confidential  busine.ss 
information  removed,  of  tbe  efficacy 
and  safety  data  submitted  to  APHI.S  in 
snjijiort  of  tbe  i.ssuance  of  tbe  jirodnct 
license.  The.se  |)ro|)osed  ebanges  would 
not  alter  tbe  current  efficacy 
reejnirements  for  veterinary  biological 
products  and  are  not  intended  to 
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constitute  re-licensure  of  currently 
licensed  products.  These  changes  would 
not  apply  to  diagnostic  products. 

On  May  24,  2011,  we  published  in  the 
Federal  Register  (76  FR  30093-30094, 
Docket  No.  APHIS-2011-0049)  a  notice 
of  a  public  meeting  to  discuss  the  draft 
guideline  (concept  paper)  concerning 
effectiveness  indications  statements  in 
veterinary  biologies  labeling.  At  the 
meeting,  we  received  comments  from 
national  trade  associations  representing 
veterinary  biologies  manufacturers,  the 
AVMA,  a  veterinary  consulting  group, 
private  and  academic  veterinarians,  pet 
owners,  and  manufacturers.  There  was 
general  support  to  change  the  format  in 
which  expectations  of  product  efficacy 
are  communicated  on  labels.  APHIS  has 
carefully  considered  the  comments 
received  on  the  draft  guideline  and  has 
taken  these  comments  into  account  in 
the  drafting  of  this  proposed  rule. 

Currently  licensed  products  wmdd 
not  need  to  be  re-licensed  based  on 
these  proposed  changes.  'I'his  proposal 
is  not  intended  to  change  the  efficacy 
nujuiroments  for  currently  licensed 
v(!t(!riuary  hiological  ])roducts.  Disease 
syndroines  and  primary  |)arain(!ters 
us(!(l  in  the  ca.se  ditfinitions  would 
conlimie  to  he  included  in  the 
indications  statement  where 
appropriate. 

The  ticens(;e.s  would  he  retpured  to 
pidvide  the  same  data  as  is  cimently 
reipdred  under  *.l  ( il'K  part  102. 
.'amimaries  ol  these  data  will  la;  made 
av.nlahle  to  the  piihlic  on  tin;  AIM  il.S 
(  ientei  lor  Veterinai  y  ltiolo)',i(:s  |(  iVltl 
Well  .site.  We  helieve  that  providiii)’ 
salety  and  ellicacy  data  i.omliiii(;d  with 
a  .simpler  lahi;liii)'  loiiiiat  will  allow  the 
i;ml  user  to  hotter  asse.s.s  pioihn.l 
|ierloi  iiiance. 

I'oi  the  |im  po.se.s  ol  mai  ket  iiij;, 
pi oiiiol  ion,  or  ad  vertisiii);,  the 
mamiiactnrer.s  could  include  a 
.staleun;ul  on  promotional  and 
ad  vi;rt  i.siu)',  mali;rial.s  reierriu)'  the  user 
to  I  he  ( i VI I  Well  site  where  addit  ional 
ellicacy  ami  salety  data  may  In;  loiiiid. 
I’roiuolioiial  .studies  would  not  he 
disclosed  on  I  he  ( iVIt  Well  site.  Wi; 
helieve  this  is  consistent  with  |iieviou.s 
jMiideliues  and  re)>ulations  and  would 
not  coidi;r  an  advaula)’e  to  any 
particnlar  manuraclun;r. 

The  ( !VM  W(;h  silt;  would  also  provide 
educational  iidormalion  to  addr(;.ss  tin; 
com|)h;x  nat  me  of  (;llicacy  si  u dies  as 
well  as  ex|ilanatory  statistical 
iiddi  ination,  wh(;r(;  appropriate,  r(;lal(;d 
to  individual  data  snmmari(;s.  In 
addition,  tin;  W(;h  site;  would  iiicludi;  a 
stat(;m(;nl  advising  nsi;r.s  to  consult  with 
a  lic(;ns(;d  v(;lerinarian  for  fnrlln;! 
information  regarding  the  list;  of  a 
v(;t(;rinary  hiological  product.  Wc; 


believe  an  educational  component  is  an 
integral  part  of  disseminating  such 
complex  information  as  efficacy  and 
safety  data. 

Biologies  licensees  would  be 
responsible  for  providing  data 
summaries  with  confidential  business 
information  removed.  The  licensee 
would  be  required  to  submit  a  summary 
of  data  with  the  efficacy/safety  reports. 

If  after  reviewing  the  summary  of  data 
APHIS  disagrees  with  the  accompanying 
conclusions,  APHIS  would  revise  the 
summary  and  provide  the  licensee  with 
the  opportunity  to  review  and  comment 
on  the  revised  summary  prior  to  it  being 
posted  on  the  CVB  Web  site. 

The  original  efficacy  and  safety  data 
for  each  component  antigen  in  a  product 
would  remain  on  the  Web  site 
indefinitely.  Post-licensure  data 
supporting  additional  efficacy/safety 
claims,  or  changes  in  the  time  immunity 
is  demonstrated  (i.e.,  time  interval 
between  vaccination  and  challenge) 
would  also  he  posted  to  the  Weh  site 
alongside  the  original  data  summary. 

W(;  helieve  that  providing  jiost-liccaisure 
(;fficacy  and  salety  data  alongside  tin; 
original  (;llica(:y  data  would  allow  tlx; 
i;n(l  u.s(;r  to  d(;t(;rinin(;  wheth(;r  the 
inannla(:tnr(;r  is  maintaining,  in(:r(;asing, 
or  (le(:n;a.sing  the  standards  ns(;d  to 
originally  li(:(;n.S(;  tin;  product. 

.S(;vi;ral  comiueul(;rs  r(;(pii;sl(;d 
iuloruuitiou  r(;gar(liug,  how  study  di;sigu 
ami  r(;.sull.s  would  he  di.sclo.sed  on  the 
(lata  siimmarie.s.  ( iiveu  the  large;  iiumher 
ol  di.se.'ise.s,  vaccine  type.*;,  ami  efiicae.y 
model;.,  it  i.s  mil  po.s;iihle  to  ;;lamlardi/.(; 
the  .study  de.si|Mi  loi  all  (;llicacy  .‘ilmlie.s. 
I'iliicacy  elata  .'iuuimai  ie;i  would  im.lmie 
iidoiiiialiou  r(;j'ai  d  i  iij;  .study  d(;.si|Mi  ami 
.'i.s;iO(  ialed  law  data  meed  to  lic(;u.se  the 
piiiducl.  I‘aiameli;rs  a.s.sociali;d  with 
study  de.si|’u  would  iiiclmh;;  Miiiimum 
ami  maximum  .age;  ol  llu;  target  .s|iecii;.s; 
llu;  divi;r.sily  ol  targ,t;l  .spi;cie.s;  uuiiiIm;!  ol 
aidmahi;  wh<;tlM;r  auimal.s  wi;i(;  (.lii;ut 
owm;d;  .Males  wlu;i»;  I  he  .si  iidy  w.i.s 
couducli;d;  .s*;rolo)',ic  .slat us  ol  auimal.s 
(iuclmliiig,  prt;.si;uci;  oi  ah.si;uci;  ol 
malt;iiial  aiilihody  wlu;u  appi(i|iriale); 
ami  dosag,);,  tiiuiug,,  ami  iimie;  ol 
ad  mi  lost  I  at  idle  lidoi  mat  iou  ri;j ’aiding, 
the  challeng,e  org.auism  would  iiicludi; 
the  uami;  ol  llu;  org,aui.sm  (mil  strain) 
ami  couceniral iou,  lime  ol  chall(;ug,e 
relative  to  the  last  vaccination,  ami 
wlu;lh(;r  the  challi;ug,(;  org.auism  i.s 
homologous  Ol  heleidlogous  to  the 
vaccine.  .Safely  data  summaries  would 
include  the  same  study  desig,n 
information  as  provided  in  efficacy  data 
summaries  and  would  include  all 
adverse  events  that  w(;re  ohserved 
thronghont  the  course  of  the  study. 

The  primary  outcome  and  clinically 
relevant  onicomes  of  the  sindy  u.s(;d  for 


acceptance  of  the  data  by  APHIS  would 
have  to  be  provided.  The  data  summary 
would  include  neither  case  definitions 
nor  statistical  results  of  an  inferential 
nature  (e.g.,  confidence  intervals  and  p- 
values).  The  data  would  be  sufficient  to 
be  reasonably  understood  by  an 
individual  with  basic  medical  and 
scientific  background  yet  contain 
sufficient  information  to  allow  a 
veterinarian  to  make  an  informed 
decision  regarding  the  performance  of 
the  product(s).  If  the  clinical  sign  is 
quantified  rather  than  defined  as  either 
present  or  absent,  the  summary  would 
provide  sufficient  information  so  the 
distribution  of  the  responses  could  be 
understood.  For  example,  in  addition  to 
the  number  of  control  and  vaccinated 
animals  with  lung  lesions,  the  summary 
could  include  such  information  as 
minimum,  25th  percentile,  median,  75th 
percentile,  and  maximum  percent  lung 
lesions  for  each  group.  We  believe  that 
])rosontation  of  efficacy  and  safety 
information  as  outlined  above  would 
ap|)n)j)riately  reflect  ])ro(hict 
])eri(irmance  in  a  standardi/ed  format 
without  di.sclosiiig  study  information 
that  may  he  confidential  Imsine.ss 
inrormation. 

Alter  (lenionsiraling  the  ellicacy  lor  a 
|iro(hict  that  contains  a  comliination  of 
many  antigens,  the  maiinlaci iirei  olten 
mixes  Ihosi;  antigens  into  .smaller 
comlii  mil  ion.s.  .'unallei  comi limit  ions 
c.'iii  llien  he  licensed  as  lall  out 
products.  Willi  ieg,ard  to  the 
pi  e.senlat  ion  ol  data  loi  larg,e 
comhi  mil  ion  piodm.ls  with  (all  out 
prodm.l.s,  in  |’i;m;ial,  ellii.acy  and  .saii;ly 

iidies  ;ii  e  I .ondiK.led  on  I  lie  lai  g,e.sl 
(.umhinalion  piodiicl  and  mil  on  lall  oiil 
piodncl.s.  Idiicacy  would  have  to  he 
e.slahlished  loi  each  coniponeni  anli)’en 
in  the  laig,e.sl  comhinalion  piodm.l. 
.halely  data  ;ainmiai  ies  would  have  to  hi; 
provided  lor  the  larg,e.sl  comhinalion 
prodiicl.  Idlicacy  data  .snnnnarie.s  would 
he  po.sled  lor  each  component  anlig,en 
on  tin;  laig,e  ciimhinal ion  (pareiil) 
|irodiicl  with  a  li;;l  ol  all  .smaller  lall  out 
piodncl.s.  .‘iimilarly,  each  lall  out 
product  Ironi  a  larg.er  comhination 
product  would  have  to  relerence  the 
parent  product  under  which  the  ellicacy 
data  .snniniary  may  he  lonmi.  An 
(idiicatiomd  component  would  he 
included  on  the  ellicacy  and  sahily  data 
.snmmai  ies  clai  ilyiiig,  I  hat  fall  onl 
products  have  hi;en  licensed  based  on 
efficacy  and  safely  data  oi  a  larger 
comhi  nat  ion  |irodncl.  We  helieve  this 
would  bridge  data  from  larger 
comhination  |)ro(hicl.s  to  their 
associated  fall-ont  products.  In  order  to 
proviih;  a  manageable  workload  for  both 
the  mannfaclnrers  and  (IVB,  we  will 
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provide  manufacturers  with  the 
opportunity  to  prioritize  the  submission 
of  product  families. 

Products  that  are  not  yet  licensed  but 
are  within  6  months  of  licensure  at  the 
time  these  proposed  regulations  may 
become  effective  would  be  expected  to 
be  fully  compliant  no  later  than  1  year 
after  licensure.  Products  that  are  more 
than  6  months  away  from  licensure  at 
the  time  these  proposed  regulations  may 
become  effective  would  be  expected  to 
be  fully  compliant  at  the  time  of 
licensure. 

For  products  that  are  currently 
licensed,  the  standardized  summary  of 
efficacy  and  safety  data  and  the  revised 
labels  would  have  to  be  submitted  to 
APHIS  within  4  years  of  the  time  these 
proposed  regulations  may  become 
effective.  Licensees  could  request  an 
extension  of  up  to  2  years  for  submitting 
these  materials.  Extension  requests, 
which  woidd  have  to  include  the  reason 
for  the  extension  and  a  proposed 
imphanentation  schedule,  would  have 
to  t)(!  submitted  in  writing  to  tin;  (IVH 
Director,  (ioutact  inlbriuation  for  the 
I  )i rector  can  he  found  on  t  he  ( iVM  Weh 
site. 

Products  wliose  original  ellicacy  data 
ai(!  not  availal)le  wonid  rt;(|nire  a 
slalenient  on  their  data  ^anninary  staling, 
"( )iig,inal  ellicacy  data  is  lait  available 
because  the  product  waii  licensed  "x” 
years  ag,o."  Keg,ardless  ol  the  date  ol 
licensure  ol  the  piodnct,  any  additional 
ellicacy  i.laiins,  inclndiii)’  new  iinile.s  (d 
adnnni.stialion,  or  lelerein.e 
qnalili(.al  ion  data  involving,  vai  i.inalion 
i.hallen)>,n  .studies  would  he  |)o.sled  to 
the  Weh  site.  We  believe  that  llie.se 
Innelines  are  a|ipiopriale  lin 
nnpleinenlalion  ol  this  pioposed  action 
and  do  not  nnnei.e.s.sai  1 1 y  po.se  a 
liai  dsli  i  p  on  I  lie  reg,nlalei  I  i  ml  list  i  y  or 

evil. 

I'ixeciili ve  ( Irdei's  l2iUdi  mid  lil.^itclmid 
Kegiihiloiy  I'lexihilily  Act 

riiis  propo.sed  ride  lia.s  been 
delerniined  to  he  .sig,nil icani  lor  the 
pnrpo.se.s  ol  l  ixecnlive  (  )rder  I  2.ttl>l)  and, 
llierelore,  ha.s  been  reviewed  by  the 
(  tiliee  ol  Manag,enieiil  and  llndg,el. 

We  have  |nepared  an  economic 
analy.sis  lor  this  ride.  The  economic 
analy.si.s  provides  a  co.sl  henelil  analysi.s, 
as  recpiired  by  I'ixecnl ive  ( trders  I2HI>I) 
and  l.'irilct,  which  direct  ag,encie.s  to 
a.ssess  all  costs  and  lienerils  ol  available 
reg,nlatory  alternat  ives  and,  il  reg,idalion 
is  neces.sary,  to  .select  regjdalory 
a|iproaches  that  niaxinii/.e  net  henelits 
(including  |)otenlial  economic, 
environmental,  public  health  and  saiety 
ellecls,  and  eipdly).  Execul  ive  ( )rder 
l.'l.'iti.'t  enqihasi/es  the  importance  ol 
(inantifying  both  costs  and  henelits,  of 


reducing  costs,  of  harmonizing  rules, 
and  of  promoting  flexibility.  The 
economic  analysis  also  provides  an 
initial  regulatory  flexibility  analysis  that 
examines  the  potential  economic  effects 
of  this  rule  on  small  entities,  as  required 
by  the  Regulatory  Flexibility  Act.  The 
economic  analysis  is  summarized 
below.  Copies  of  the  full  analysis  are 
available  by  contacting  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  or  on  the  Regulations.gov  Web 
site  (see  ADDRESSES  above  for 
instructions  for  accessing 
Regul  ati  ons  .go  v) . 

Based  on  the  information  we  have, 
there  is  no  reason  to  conclude  that 
adoption  of  this  proposed  rule  would 
result  in  any  significant  economic  effect 
on  a  substantial  number  of  small 
entities.  However,  we  do  not  currently 
have  all  of  the  data  necessary  for  a 
comprehensive  analysis  of  the  effects  of 
this  propo.sed  rule  on  small  entities. 
Therefore,  we  are  inviting  comments  on 
potential  effects.  In  jiarticular,  we  are 
interested  in  diitermining  the  number 
and  kind  of  small  entities  that  may 
incur  benefits  or  costs  from  the 
implementation  of  this  pro|)o.sed  l  ule. 
Fuiihei,  we  are  iiileiesled  in  leceiviiig 
iidormalioii  that  could  he  used  to 
furllier  qnaiildy  the  henefils  of  this 
proposed  rule. 

API  ll.'i  i.s  piopo.siiig,  to  amend  the 
Vines  .Serum  Toxin  Act  ieg,nlation;i  to 
leipiiie  the  use  ol  a  .simpler  labeling, 
lorniat.  I'lii.s  .simpler  nniiorni  loi mat 
would  allow  hi(dog,ic.s  licensee.s  and 
|)ermittees  to  more  (  leaily  coninnndcate 
piodiK.t  I  lei  loi  mam  .e  to  the  nsei. 
tliolog,ic.s  licen.sees  and  pei  inittees 
would  also  he  leqniied  to  piovide  a 
.standatdi/.ed  .snnnnai  y  ol  the  ellicai.y 
and  saiety  data  that  an;  .snhmitted  to 
APt  tt.S  in  .snppoit  ol  the  is.snaiK.e  ol  a 
loll  prodnr.t  lie. en.se  or  (.onditional 
piodm  t  license.  The  .snmmaiy  ol 
<!lli(.a(:y  and  sidety  data  would  he  niiide 
availalilt!  to  the  pnhiir  on  the  API  II. S 
(  iVIt  Weh  site.  We  believe  that  the 
henefit.s  ol  this  i  nie  jnslily  the  co.sts 

A  simplei,  nnilorm  lormal  would 
allow  hi(dog,ics  licensee.s  and  permillee.s 
to  mom  clearly  connnnnicale  product 
pmlonnance  inlormation  to  the  end 
nsei.  Veterinarians,  tin!  Iarg,e.st  g,ninp  ol 
con.snimu.s  ol  veterinary  hiolo)',ic.s,  olten 
limi  labeling,  indications  statements 
ha.sed  on  the  cm  rent  g,ni<lanc(!  to  he 
coninsing,,  and  have  expnsssed  a  desire 
lor  i mlic.'it  ions  stalemeids  to  provide 
insig,ht  into  the  actual  perlormance  ol 
the  product,  including  summaries  (d 
safety  and  efficacy  data.  In  addition,  the 
rnli!  would  simplify  tin;  evaluation  of 
(dficacy  stndi(;s,  focusing  on  a  basic 
claim  of  (dfecii veness  companal  to  the 
mon;  comphix,  tiered  approach 


historically  used  by  APHIS.  The 
proposed  rule  would  reduce  the  amount 
of  time  required  by  CVB  to  evaluate 
study  data.  Because  complex  claims 
require  more  complex  studies,  the  rule 
would  likely  result  in  fewer  studies 
being  found  unacceptable.  A  study  that 
is  determined  to  be  unacceptable  by 
APHIS  can  lead  to  significant  costs  to 
manufacturers.  These  costs  include 
those  associated  with  duplication  of 
efforts  and  materials  (facilities  and 
animals)  used  when  a  study  must  be 
redone,  and  lost  marketing 
opportunities  when  initial  licensing 
applications  are  not  approved.  A  novel 
veterinary  biological  product  can 
generate  revenue  in  the  neighborhood  of 
$5  to  $10  million  per  year.  Therefore, 
lost  opportunities  due  to  delays  in 
bringing  a  product  to  market  can  be 
significant. 

'I’his  nde  would  affect  all  veterinary 
biologies  licen.sees  and  permittees. 

Then!  are  approximately  98  veterinary 
biological  (istahlishments,  including 
p(!nnittee.s.  Tlxise  (:oinpani(!.s  prodinx! 
about  1 ,900  (liHer(!nt  |)rodn(:t.s,  and 
then!  are  about  1 1 ,701)  active  approved 
labels  foi  V(!l(!iinary  biologies.  Them 
were  about  8, 1  III)  lah(!ls  siihmitled  lor 
approval  in  Ihe  Iasi  12  months  by  about 
two  thirds  ol  Ihe  coiiqianies. 

I  iii.sl.s  lor  liceieiees  ami  pi;rmilt(;es  ol 
the  propo;a!<l  ride  aie  not  expected  to  he 
sif'ii  i  iicaiil ,  wlietliei  the  allecled  entity 
i.s  latiall  or  larg,e.  API  II.S  ant ici|iali;.s  that 
the  only  i.o.sls  as.socialed  with  Ihe 
piopo.sed  laheliii)’  lormal  would  he  one 
liim;  i.ost.'i  im  lined  by  licensees  and 
peimillees  m  having,  lahehi  loi  exiiiting, 

In  ensed  piodm. I.s  leioi  malted  m 
accoidam.e  with  the  pioposed  Mile. 

Mo.sl  hiolo)’,i(..s  companies,  in  the  course 
ol  noimal  hnsine.ss,  n.se  a  jn.sl  in  lime 
melliod  loi  piodm  ing,  new  labels  and 
leadily  allei  their  ion  ten  I  I  .ahels  aie 
reg,nlarly  altered,  lor  example,  to 
enhance  marketing,  llirong,h  chang,e!;  in 
desig,n. 

Piodm. I.s  that  are  not  yet  lii.en.sed  hot 
are  within  It  nionih.s  ol  licemaire  at  Ihe 
lime  tlie.se  propo.sed  ie)>,nlalions  may 
become  efieclive  would  he  expected  to 
he  hilly  compliant  no  later  Ilian  I  year 
alter  licen.snre.  Prodnct.s  that  are  more 
Ilian  I*  nionlli.s  away  Ironi  licen.snre  at 
the  lime  these  proposed  reg,nlalions  may 
become  effective  would  he  expected  to 
he  hilly  compliant  at  the  lime  of 
licensure.  For  products  that  are 
cnrrenlly  licensed,  Ihe  standardi/.ed 
sninmary  of  efficacy  and  safely  data  and 
Ihe  icvised  lah(;ls  would  have  to  he 
snhmitted  to  API  II.S  within  4  years  of 
Ihe  liiiu!  Ihiise  pro|)osed  regulations  may 
become  I'ffeclive.  (’.VB  would  consider 
writliiii  re(|n(!sls  to  extend  lh(!  lime 
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period  for  submitting  the  summaries  by 
an  additional  2  years  if  necessary. 

In  many  instances  manufacturers 
would  not  have  to  produce  new  labeling 
materials  before  they  woidd  do  so  in  the 
normal  cour.se  of  bu.sine.ss,  aud  woidd 
only  incur  additional  admini.strative 
costs  to  track  the  changes,  (lo.sts 
inciirred  for  minor  label  changes  that 
are  coordinated  witli  planmul  labd 
clianges  an;  estimated  to  range  b(;tw(!en 
and  .$r)ll()  per  product  will)  labels 
iKtiiding  l<i  Ik;  (:bang(;<l.  W(;  (;slimal(;  that 
there  are  about  l>,2()()  labels  associated 
with  about  t, ()()()  products  lor  wbicb 
tb(;ie  woidd  Ik;  this  type  id  Coordinated 
( :ban|.',(;.  I'oi  these  label  cbaiif’es,  the 
total  cost  is  estimated  to  ran)>e  between 
.$<1*1, (11)0  and  .$b00.000. 

We  i;xpect  that  about  fi,.'i()l)  ol  the 
active  lalK;ls,  associated  with  OOO 
piodncts,  would  be  cban]’i;d  olbi;r  than 
in  conjnnction  with  a  planni;d  cbaii)',i;. 

In  tbesi;  cases,  inaindact nrers  would 
incur  costs  lor  prepr(;ss,  giapbic  desig,n, 
and  iirinliii)',  in  addition  to 
administrati vi;  costs.  All  lalK;ls  for  a 
spi;cific  product  would  b(;cbang(;d  at 
tin;  sann;  timi;.  |{as(;d  on  lb(;.s(;  aclivili(;s, 
tin;  costs  of  minor  label  cbang(;s  that  an; 
not  coordinat(;d  with  plann(;d  labi;! 
cbang(;s  conid  range;  from  .$40.')  to 
$1 ,01.'{  in  administiativc;  and  labor  costs 
for  (;acb  |)rodiict  with  lalK;ls  ne(;dingto 
Ik;  cbang(;d  and  from  .$100  to  .$27.0  p(;r 
n(;w  lab(;l  in  materials  cost,  llecause 
v(;t(;rinary  biologies  manufactur(;r.s  an; 
likely  to  make  changes  for  gioups  of 
jHoducts,  all  cattle  products  for 
(;xamplo,  there  are  likely  to  be  .savings 
in  administrative  and  labor  co.sts  for 
those  grouped  changes.  However,  based 
on  the  above  ranges,  the  total  cost  for 
these  uncoordinated  label  changes  is 
estimated  to  be  between  $968,000  and 
$3  million. 

Minor  costs  may  be  incurred  in 
producing  the  standardized  summaries 
of  efficacy  and  safety  data  for  currently 
licensed  products  within  the  4-year 
implementation  period.  We  estimate 
that  about  1,700  summaries  would  need 
to  be  completed  as  a  result  of  this  rule 
because  efficacy  and  safety  studies  are 
frequently  provided  for  multiple 
products.  The  estimated  cost  would  be 
about  $55  per  summary,  or  about 
$94,000  in  total. 

Executive  Order  12372 

This  program  is  listed  in  the  category 
of  Federal  Domestic  Assistance  under 
No  10.025  and  is  subject  to  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 


Executive  Order  12988 

I’his  rule  has  been  reviewed  under 
Executive  Order  12988,  Cavil  ]u.stice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  would  not 
])reemj)t  any  State  or  local  laws, 
nigulalioiis,  or  policies  unl(;.ss  lb(;y 
pn;.sent  an  irr(;concilable  coidlict  with 
this  rub;.  Tin;  Viius-.S(;ium-Toxin  Acl 
(bK;s  not  pnividi;  adminislrativi; 
pi'(K:(;(lm'(;.s  wbicb  miisl  be  (;xbaii.sl(;(l 
prior  lo  a  judicial  challenge  to  tin; 
provi.sions  of  Ibis  rub;. 

I'aperwork  Kediiclioii  Acl 

I  bis  proposi;(l  rule  contains  no  new 
inloiinalion  oi  r(;coi (lk);eping, 
ie(|niii;menls  nml(;i  the  l’api;i  woi  k 
Kednclion  Acl  ot  199!)  (44  I  i.  31)01 
c/  .scq.). 

List  of  SiihjeclN  in  9  CI  K  I’ai  l  I  12 

Animal  biologies,  Expoits,  bnporl.s, 
l.alK;ling,,  l’acka)',i ng,  and  cont.ii m;rs, 
K(;potl  ing,  and  r(;coi(lk(;<;|)ing, 
re(|nir(;nK;nl.s. 

Accordingly,  w<;  propose;  to  am(;nd  9 
( il'U  part  I  1 2  as  iollows: 

PART  112— PACKAGING  AND 
LABELING 

■  I .  Tin;  antbority  citation  for  |)art  I12 
coidinii(;.s  to  r(;ad  as  follows: 

Authority:  21  ll..S.(;.  1  .'ll -1  h!);  7  CI'K  2.22, 
2.1)0,  inid  371.4. 

■  2.  .Section  1 12.2  is  aniend(;d  as 
follows: 

■  a.  In  ])aragra])b  (a)(5),  by  adding  a  new 
fir.st  sentence. 

■  h.  Hy  adding  a  new  paragraph 
(a)(9)(v). 

The  additions  read  as  follows: 

§  1 1 2.2  Final  container  label,  carton  label, 
and  enclosure. 

(a)  *  *  * 

(5)  An  indications  statement  to  read 
“This  product  has  been  shown  to  be 
effective  for  the  vaccination  of  healthy 
animals  weeks  of  age  or  older 

against _ .”*  *  * 

***** 

(9)  *  *  * 

(v)  A  statement  similar  to  “For  more 
information  regarding  efficacy  and 
safety  data,  go  to  http:// 

WWW.  aphis.u  sda.gov/wps/ portal/ a phi  s/ 
ourfocus/animalhealth  ?1  dmy&‘urile= 
wem % 3 apath% 3 a%2F APHIS  Content _ 
Library%2FSA_Our_Focus%2FSA_ 
Animal  Health %2FS A _yet  Biologies.  ” 
***** 

■  3.  Section  112.5  is  amended  as 
follows: 

■  a.  In  the  introductory  text,  by 
removing  the  words  “paragraph  (c)  of 
this  section  and  under  the  master  label 


.sy.stem  provided  in  paragraph  (d)”  and 
adding  the  words  “paragraph  (d)  of  this 
.section  and  under  the  ma.ster  label 
.system  provided  in  jiaragraph  (e)”  in 
their  ])laco. 

■  h.  Hy  redesignating  ])aragraph.s  (b) 
Ibrougb  (g)  as  paragiapbs  (c)  tbroiigb 
(li). 

■  c.  My  adding  a  m;w  paragra|)b  (b). 

■  (1.  In  m;wly  r(;(l<;.signal(;d  paragraph 
((l)(  I ),  by  r<;moving,  Ibi;  citation 

I  I  2.51(1 )’’  and  adding,  I  Ik;  citation 
"(i  I  1  2. !)((;)”  in  its  placi;. 

■  (;.  In  m;wly  i (;(b;.sig,nal);(l  parag,rapb 
((;)(  I  )(ii),  by  r(;moving,  tin;  citation 

I  I  2.!) I (1)1  I  )(iii)'’  and  adding,  tin; 
ciliilion  "b  I  I  2. !)((;)(  I  )(iii)'’  in  il.s  pl.'io;. 

■  f.  In  n(;wly  i(;d(;.sig,nal(;d  paiag,iapb 
((;)(  I  )(iii),  by  i(;moving,  tin;  citation 
“(i  I  I !'..!)((!)(  I  |(i)''  and  adding,  tin; 
citation  “fj  I  I  2.l)((;)(  1 1( i )“  in  il.s  plac);. 

■  g,.  In  n(;wly  r(;d(;.sig,nat(;d  |)aiag,iapb 
((;)( I  )(iv),  by  r(;moving,  tin;  citation 

I  I  2..5(d)(  I  )(ii)”  and  adding  tin; 
citation  I  I  2.5((;)(  I  )(ii)'’  in  its  plac(;. 

■  b.  In  m;wly  r(;d(;.sig,nal(;d  |)aragrapb 
(b),  by  r(;moving  tin;  citation 

I  1  2..5(c)”  and  adding  tin;  citation 
“  1 1  2..5(d)”  in  il.s  placi;. 

'I  In;  addition  r(;ad.s  as  Iollows: 

§  1 1 2.5  Review  and  approval  of  labeling. 

***** 

(b)  A  datf'i  snmmary,  available  on  tin; 
lnt(;rnel  at  lblp://www.aphis. nsda.gov/ 
wps/porl(d/aphis/oarfo(:ns/aniinal 
health '/ 1  dinylrnrile^  wcni  %3apath  %3 
a  %  2FA  Id  nS_Coi  iten  t_Li  hrary  %  2FSA_ 
()ur_Focus%2FSA_Anin\al_ 
HeaIth%2FSA_Vel  Biologies,  shall  he 
used  with  each  submission  of  efficacy 
and  safety  data  in  support  of  a  label 
claim.  Manufacturers  will  submit  the 
efficacy  and  safety  data  information 
with  either  the  efficacy  and  safety 
studies  or  at  the  time  of  label 
submission.  This  information  will  be 
posted  at  http://www.aphis.usda.gov/ 
wps/portal/aphis/ourfoeus/animal 
health?!  dmy&‘urile=wem%3apath%3 
a%2F APHIS _Content_Library%2FSA_ 
O  urFoe  us%  2FSA_A  nimal_ 
Health%2FSA_Vet  Biologies  to  allow 
public  disclosure  of  product 
performance. 

***** 

Done  in  Washington,  DC,  this  21st  day  of 
March  2014. 

Gary  Woodward, 

Deputy  Under  Secretary  for  Marketing  and 
Regulatory  Programs. 

(FR  Doc.  2014-08995  Filed  4-18-14;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9  CFR  Part  391 

[Docket  No.  FSIS-201 3-0022] 

RIN  0583-AD 

Change  in  Accredited  Laboratory  Fees 

AGENCY:  l■'(l(l(l  .Salcty  iiiiil  lii.s|)(;(:l ion 
.Sci  vico,  I  I.SDA. 

ACTION:  l'ro|)o.s(!(l  inlo. 

SUMMARY:  'I'lio  r'ood  .Siiioly  iind 
ln.s|)i;<:lion  .Sorvici;  |I‘'.'^>I.S)  is  |iro|io.sin).’, 

In  .'iniond  its  i(;)',id<il  inn;;  In  i:li;ni)’,n  llin 
Inn.s  il  (:li;n)’t;s  Ini  llin  .iccrndilalinn  and 
Mil!  niainli;n;ini:(!  nl  accindilalinn  nl  nnn 
l'’rd(!i;d  lalinralni  ins  Ini  llin  I  '.M.S 
Aci  indiind  l.ali  l’rn);rain  (Al.T) 

(  ini  innily,  llin  A)',nn<:y  (;liai(’ns  a  Hal 
annual  Inn  nl  .$!i,IIOI)  Inr  nai  li 
accrndilalinn  ni  inaininnancn  nl 
.'iccindilalinn.  I .altnralnrin;;  dial 
liarlicipaln  in  I'.'^d.S’  Al.l’(;;in  innnivn 
accrndilalinn  in  nnn  In  six  analyin 
cl.issns.  I'‘.SI.S  i.s  |)rn|»nsinj’  In  cli;ir|’n 
lalini'ainrins  .$f),ll()l)  pni  ynar  Ini  llin  liisl 
analyin  class  accnslilalinn  nr 
inaininnancn  (as  il  cnrriMilly  dnissj,  lint 
In  rndnci!  llin  cliargns  In  .$2,U()()  |)nr  ynar 
Inr  llin  sncnnd,  and  .$2, 100  jinr  ynar  Inr 
nacli  addilinnal  analyin  cla.ss 
accrndilalinn  nr  inaininnancn  nl 
accrndilalinn. 

DATES:  Sninnit  cnnnnnnis  on  nr  linlnrn 
Jnnn  20,  2014. 

ADDRESSES:  FSIS  invites  interested 
persons  to  sninnit  cninnients  on  this 
jirojjosed  rule.  C’.onunents  may  he 
submitted  by  one  of  the  following 
methods; 

•  FodaraJ  eliiiloniaking  Portal:  This 
Web  site  provides  the  ability  to  type 
.short  comments  directly  into  the 
comment  field  on  this  Web  page  or 
attach  a  file  for  lengthier  comments.  Go 
to  http://www.reguIations.gov.  Follow 
the  on-line  instructions  at  that  site  for 
submitting  comments. 

•  Mail,  including  CD-ROMs,  etc.: 
Send  to  Docket  Room  Manager,  U.S. 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  Patriots  Plaza  3, 
1400  Independence  Avenue  SW., 
Mailstop  3782,  Room  8-163B, 
Washington,  DC  20250-3700. 

•  Hand- or  courier-delivered 
submittals:  Deliver  to  Docket  Room 
Manager,  Patriots  Plaza  3,  355  E.  Street 
SW.,  Room  8-163B,  Washington,  DC 
20250-3700. 


Instructions:  All  items  submitted  by 
mail  or  electronic  mail  mu.st  include  the 
Agency  name  and  docket  number  FSIS- 
201 3-0022.  Ckmiments  rec:eived  in 
resjion.se  to  this  docket  will  he  made 
available  for  ])nhlic  inspection  and 
posted  without  change,  iiicliiding  any 
pmsoiial  information,  to  http:// 
www.regulations.gov. 

Docket:  For  <icc(!.ss  to  h.ickgromid 
dociiiiiiaits  or  coiiiiiients  i(!ceiv(!d,  go  to 
the  F.ShS  Docket  Kooiii  al  Palriols  Phr/.a 
;t,  35.5  I'!.  Slieel  SW,.  Kooiii  8  154, 
Washiiij’loii,  I )(  !  202.50  .3700  helweeii 
8:00  am.  and  4:30  p  in.,  Monday 
I  In  oiijdi  I' riday. 

FOR  FURTHER  INFORMATION  CONTACT: 

(  ihaile;;  William;;,  Kooin  l>0li!i,  .Sonlh 
llnildiii)',,  1400  Independence  Avenue 
.SW.,  Wii.sliinj’lon.  I )( i  2,0;'!>0;  Phone; 

(2,02)  72.0  502,7,  laiiail: 

(  hill  les.  wit  I  ill  I  ie:*<'ilsis.asda.f\<)V. 

SUPPI  EMFNTARY  INFORMATION: 

Itackgroiiiid 

F.Si.S  has  been  deleg,ated  Ihe  aiilhoi  ily 
lo  exeici.se  Ihe  liinclions  of  Ihe  .Secriilaiy 
of  Agricidlnie  (7  ( IFK  2. 1 8.  2.53)  ;is 
specified  in  Ihe  Federal  Meal  lnsp(;clion 
Acl  (FMI  A)  (2  1  t  I..S.( !.  00  1 ,  et  seij.)  and 
Ihe  Ponllry  Products  I ns|i(!ct ion  Act 
(PPIA)  (21  ll.S.C.  451,  c/ .SCI/.).  FSIS 
|)rolecls  Ihe  public  by  verifying  that 
meal  and  |ioultry  |)rodiicts  are 
whol(;souie,  not  adulterated,  and 
propiM'ly  marked,  labeled,  and  packaged. 

In  addition,  under  the  Food, 
Agriculture,  Coii.servaliou,  and  Trade 
Acl  of  1900,  as  amended  (7  D.S.fi.  138- 
138i),  l‘'SIS  has  authority  to  accnulil 
uon-Federal  laboratories.  The 
accreditation  allows  non-Federal 
laboratories  to  conduct  analy.ses  of 
official  regidatory  meat  and  poidtry 
samples.  One  provision  (7  U.S.C.  138f) 
requires  that  a  laboratory  seeking 
accreditation  under  the  1990  Act  or 
under  the  FMIA  or  PPIA  pay  a  non- 
refundable  accreditation  fee  to  cover  the 
co.sts  of  the  Accredited  Laboratory 
Program. 

Laboratory  Accreditation  Fees 

FSIS  is  proposing  to  amend  9  CFR 
391.5(a)  to  change  the  fee  structure  for 
the  accreditation  and  the  maintenance 
of  the  accreditation  of  laboratories  for 
the  FSIS  Accredited  Laboratory  Program 
(ALP). 

Currently,  FSIS  charges  each 
laboratory  a  flat  annual  fee  of  $5,000  per 
accreditation  or  maintenance  of 
accreditation.  A  laboratory  may  apply 


for  FSIS  accreditation  and  maintenance 
of  accreditation  in  one  to  six  analyte 
classes:  Food  ('.hemistry,  chlorinated 
hydrocarbons  (CHCs),  polychlorinated 
hi])henyls  (PCBs),  arsenic,  nitro.samines, 
and  sulfonamides.  F.SI.S  charges 
laboratories  the  flat  rate  of  .$5,000  for 
each  accreditation  obtained  regardht.ss 
of  Ihe  type  or  llu;  number  of 
•iccreditalions.  A  laboratory  accredited 
for  all  six  <m;ilyle  clas.ses  i.schaig(;d  a 
lol;d  fee  ol  .$30,()UU.  F.SI.S  hills  <iimu;dly 
lor  llu!  sei  vici!S  il  piovi(h;s  lln; 
hihoi :iloi  ies,  which  includes  Ihe  cosi  ol 
I'.SI.S  ;indiling,  non  l‘'ed(M';d  l;ihor;ilories, 
comincliii)’,  per  iodic  pioliciency  le;;l 
;;;iinple  sindii;;;,  on  .sile  revi(;w, 
m;iin0;n;ince  ol  ;icci i;<lil;il ion  (iiicindes 
amdy/.iii}’  proliciency  Orsl  resnll;;  and 
docnmenlal  ion)  ;md  o|Im!I'  ;iddilion;d 
cosI;;. 

The  Ajamcy  h;is  deleiniined  lh:il  Ihe 
cosis  lo  Ihe  Acciediled  1  .;ihoraloi'y 
Pro)’,r:nn  c;m  hi!  reduced  when 
lahoraloiies  apply  lor  inniliple 
acciedilalions.  MosI  of  Ihe  cosi  lo  Ihe 
Ag.ency  in  condncting,  Ihi!  ALP  is  in 
Iravel  and  adminisliii  ing,  sample  sindies 
lo  delermine  laboratory  proficiency. 

F.SI.S  is  lu'oposing  a  sliding  scale  for 
accr(!ditalions  and  Ihe  maintenance  of 
accreditations  after  |)aynn;nt  of  tin;  hasi; 
f(!i!  of  .$5,U()()  for  the  first  accreditation 
that  a  laboratory  reciiives.  llinhir  Ihe 
pro|)o.sal,  llu!  Agency  would  chargi! 
laboratories  .$5.()()()  p(!r  year  for  tin*  first 
aualyli!  cla.ss  accniditation  or 
maintenance  of  accreditation,  .$2,900 
per  year  for  tin;  .scicoiid,  and  .$2,100  per 
year  for  each  additional  analyte  cla.ss 
accreditation  or  maintenance  of 
accreditation. 

Tlie  Agency  is  proposing  a  fee  of 
$2,900 1  for  the  second  accreditation 
because  F’SIS  .staff  can  review  multiple 
accreditations  (different  analyte  classes) 
for  the  same  laboratory  in  one  trip.  h’SIS 
is  proposing  $2,100  ^  for  the  third, 
fourth,  fifth,  and  sixth  accreditations 
because,  when  a  laboratory  has  three  or 
more  accreditations,  some  of  the 
instrument  types  and  chemical 
processes  are  similar.  This  fact  means 
that  the  review  will  be  less  labor 
intensive.  FSIS  has  determined  that  the 
proposed  costs  to  participants  in  the 
accredited  laboratory  program  will 
cover  the  cost  to  the  Agency  for  the 
administration  of  the  program.  The 
proposed  costs  are  included  below  in 
Table  1  and  are  based  on  available  FSIS 
laboratory  and  personnel  cost  data. 


’  Source;  FSIS,  OPHS,  LQAS,  Accredited  ^  Ibid. 

Laboratory  Program. 
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Mom 


Auditing  ol  non-Kodoral  I  aboratorios 

Krolicioncy  losls  . 

Mainlonanco  of  Accroditalion  . 

Additional  Costs  . 

Total  . 

Rounded  Total  . 


Executive  Order  128(i6  and  Executive  equity).  Executive  (3rcler  13563  Kuseline 

Order  13563  emphasizes  the  importance  of 

quantifying  both  costs  and  benefits,  of  ^  hSIS  Accredited  Laboratory 

Executive  Orders  12866  and  13563  reducing  costs,  of  harmonizing  rules,  I’rogram,  (ALP)  is  voluntary  and  charges 
direct  agencies  to  assess  all  costs  and  and  of  promoting  flexibility.  This  ^  non-refundable  accreditation  fee. 

benefits  of  available  regulatory  proposed  rule  has  been  designated  a  Currently,  the  annual  fee  is  $5,000  per 

alternatives  and,  if  regulation  is  “non-significant”  regulatory  action  accreditation  (Table  2).  As  discussed 

necessary,  to  select  regulatory  under  section  3(f)  of  Executive  Order  above,  FSIS  is  proposing  to  reduce  fees 

approaches  that  maximize  net  benefits  (E.O.)  12866.  Accordingly,  the  rule  has  after  the  first  accreditation.  Table  2 

(including  potential  economic,  not  been  reviewed  by  the  Office  of  below  compares  current  fees  to 

environmental,  public  health  and  safety  Management  and  Budget  under  E.O.  proposed  fees, 

effects,  distributive  impacts,  and  12866. 

Table  2— Current  and  Proposed  Accreditation  Fee  Schedule 


Currently,  there  are  53  laboratories 
accredited  for  60  activities. ^  Most  (42 
out  of  53)  laboratories  are  accredited  for 
food  chemistry.  There  are  13 
laboratories  accredited  for  CHCs  and 
five  laboratories  for  PCBs.  Only  five  of 
the  53  laboratories  are  accredited  for 


more  than  one  analyte.  These 
laboratories  are  accredited  for  2-3 
analytes.  The  analysis  below  assumes 
laboratories  will  keep  the  same  number 
of  accreditations  under  the  new  fee 
structure. 


Expected  Cost  of  the  Proposed  Rule 

For  the  purposes  of  this  analysis,  FSIS 
considers  the  pre-  and  post-rule  cost  to 
the  industry.  They  are  shown  in  table  3 
below.  The  cost  to  the  industry  will  fall 
from  $300,000  per  year  to  $283,700  per 
year. 


Table  3— Expected  Annual  Costs  Pre-  and  Post-Rule 


Number  ot  analyte  classes 

Pre  rule 

Post  rule 

Number 

labs 

Industry 

cost 

Number 

labs 

Industry 

cost 

1  . 

48 

$240,000 

48 

$240,000 

2  . 

3 

30,000 

3 

23.700 

3  . 

2 

30,000 

2 

20,000 

53 

300,000 

53 

283,700 

Expected  Heiielils  (»f  the  Proposed  Kule  iiiimis  tlie  pi'0|)o.s(;d  acci ediliil ion  costs 


rill!  heiielit  accnied  lo  the  iiidiistiy  is 
e(|iiivaleiit  lo  ciiireiil  accredilatioii  co.sis 


which  i iicoi  porale  Ihe  proposed 
elficiiiiicies  oiilliiied  in  Ihe  |)reanihle. 
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rlw’  |)i'(i|)(>*;<!(l  mil!  will  lM!iii!lil  llii!  lali 
iiiilii!;l I y  liy  iill(!riii)>  a  sliiliii)' 
acciadilatinn  iri!  sclirdidi!.  Thi!  Iiiwi!! 
cost  is  a  Kisidl  iil  l(!Vi!ra)’,iii(’,  alliciaiiciiis 
ill  till!  current  accriidital inn  iirncnss  that 
will  allow  till!  iiidnsiry  to  rnali/.n  cost 
savings  il  t  liny  i iicmasi!  t ho  nnnihor  ol 
accredit  at  ions.  I  Inder  t  hi!  cnrreiit 


accreditation  lee  schednle,  the  total 
iiidnstry  cost  is  esliinated  as  .$;il)l).l)llll 
(.$:illl),l)lll)  i;il  Accreditalions  x  .$r>,l)lll)) 
( Tahle  .1).  Should  thi!  |)ro|)os(!d  rule  he 
rinali'/.i!d,  the  total  indnstry  cost  would 
hi!  a  net  heneiit  oT  .$  I  (i, .'(()() 

(.$:t()(),i)()i)  $7h:{.7()()  =  .$t(i.:t()()).  li  the 

total  nnniher  ol  accreditations  remains 


unchanged,  the  |iresent  value  ol  total 
iiidnstry  net  heneiit  line  to  the  |iro|ioseil 
mil!  (  Tahle  4),  adjn.sled  with  'X'/a 
inllalion  rale  lor  I II  years  is  $  I  .'ttl, 01)1), 
resniling  in  an  annnali/.ed  expecled 
henelil  of  .$  1  (l,70r). 


Table  4 — Summary  of  Costs  and  Benefits 


Current  costs 
(FY13) 

Proposed 

costs 

(FY14) 

Proposed 

benefits 

Net  benefits 
(10  years,  3%) 

$  300,000  . 

$283,700 

$16,300 

$139,000 

Regulatory  Flexibility  Analysis 

The  FSIS  Administrator  has  made  a 
preliminary  determination  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  in 
the  United  States,  as  defined  by  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

Paperwork  Reduction  Act 

FSIS  has  reviewed  this  rule  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520)  and  has  determined 
that  there  is  no  information  collection 
related  to  this  proposed  rule. 

E-Govemment  Act 

FSIS  and  USDA  are  committed  to 
achieving  the  purposes  of  the  E- 
Government  Act  (44  U.S.C.  3601,  et 
seq.)  by,  among  other  things,  promoting 
the  use  of  the  Internet  and  other 
information  technologies  and  providing 
increased  opportunities  for  citizen 
access  to  Government  information  and 
services,  and  for  other  purposes. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  Under  this  proposed 
rule:  (1)  All  State  and  local  laws  and 
legulations  that  ai’e  inconsi.stent  with 
this  rule  will  he  jiieempted,  (2)  no 
retroactive  effect  will  he  given  to  this 
rule,  and  (3)  no  ret  inactive  proceedings 
will  III!  reijuiied  hefore  parties  may  file 
suit  in  ciinrl  challenging  this  rule. 

Executive  Order  1317.5 

This  priipiisi:il  rnli!  has  heeii  ri:vii:wi:il 
ill  acciirilanci!  with  tin:  ri!i|niri:mi!nls  iil 
I'ixecnlivi!  ( )rili!r  I  ill  7.5,  ( iimsnltatimi 
and  ( iiiiirilinaliiiii  with  I iiilian  Ti  ihal 
( iiiveriimeiils.  'Tim  review  reveals  Ihal 
this  pmpnseil  re)',nlatiim  will  nut  have 
.snhslaiil iai  and  ilireci  ellecl.s  iiii  Trihal 
I'uvei  iimeiil;;  and  will  mil  have 
.si|>,iiilicaiil  Trihal  implicaliims. 


USDA  Nondiscrimination  Statement 

The  U.S.  Department  of  Agriculture 
(USDA)  prohibits  discrimination  in  all 
its  programs  and  activities  on  the  basis 
of  race,  color,  national  origin,  gender, 
religion,  age,  disability,  political  beliefs, 
sexual  orientation,  and  marital  or  family 
status.  (Not  all  prohibited  bases  apply  to 
all  programs.) 

Persons  with  disabilities  who  require 
alternative  means  for  communication  of 
program  information  (Braille,  large 
print,  audiotape,  etc.)  should  contact 
USDA’s  Target  Center  at  (202)  720-2600 
(voice  and  TTY). 

To  file  a  written  complaint  of 
discrimination,  write  USDA,  Office  of 
the  Assistant  Secretary  for  Civil  Rights, 
1400  Independence  Avenue  SW., 
Washington,  DC  20250-9410  or  call 
(202)  720-5964  (voice  and  TTY). 

Additional  Public  Notification 

FSIS  will  announce  this  proposed 
rule  online  through  the  FSIS  Web  page 
located  at  http://www.fsis.usda.gov/ 
wps/portal/fsis/topics/regulations/ 
federal-register. 

FSIS  will  also  make  copies  of  this 
Federal  Register  publication  available 
through  the  FSIS  Constituent  Update, 
which  is  used  to  provide  information 
legarding  FSIS  policies,  procedures, 
I'cgulations,  Federal  Register  notices, 
FSIS  pxdilic  meetings,  and  other  types  of 
information  that  could  affect  or  would 
he  of  intei'est  to  constituents  and 
stakeholders.  'The  Ujidate  is 
commnnicated  via  l.ist.seiv,  a  free 
electronic  mail  snh.scri|)l ion  service  for 
indnstry,  trade  gr(in|)s,  consumer 
interest  groups,  health  professionals, 
and  other  individuals  who  have  asked 
to  he  inclmh!d.  The  I  Ipdale  is  also 
available  on  the  F.SLS  Web  page.  In 
addition,  T.SI.S  oilers  an  electronic  mail 
.snh.sci  i  pi  ion  sei  vice  which  provides 
aniomalic  and  cn.slomi/.ed  access  to 
;;eh!cle(l  lood  .salely  news  and 
iiilormal ion.  This  servici!  i.s  available  at 
till i>://www.h;i;;.iis<l<i.i’nv/stil);;i  i  ihf. 


Options  range  from  recalls  to  export 
information  to  regulations,  directives 
and  notices.  Customers  can  add  or 
delete  subscriptions  themselves,  and 
have  the  option  to  password  protect 
their  accounts. 

List  of  Subjects  in  9  CFR  Part  391 

Fees  and  charges. 

For  the  reasons  discussed  in  the 
preamble,  FSIS  is  proposing  to  amend  9 
CFR  Chapter  III  as  follows; 

PART  391— FEES  AND  CHARGES  FOR 
INSPECTION  AND  LABORATORY 
ACCREDITATION 

■  1.  The  authority  citation  for  part  391 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  138f.  7  U.S.C.  1622, 
1627,  and  2219a;  21  U.S.C.  451  et  seq.;  21 
U.S.C.  601-695;  7  CFR  2.18  and  2.53. 

■  2.  In  §  391.5  revise  paragraph  (a)  to 
read  as  follows; 

§  391 .5  Laboratory  accreditation  fee. 

■  (a)  The  annual  fee  for  the 
accreditation  and  maintenance  of 
accreditation  provided  pursuant  to 
§439.5  of  this  chapter  shall  he  $5,000 
for  the  fir.st  analyte  cla.ss,  $2,900  for  the 
.second  analyte  cla.ss,  and  $2,100  for 
each  additio))al  analyte  cla.ss. 
***** 

Done  at  Wa.sliiiigloii,  DC,  on;  March  24, 
2014. 

Allied  V.  Aliiiair/.ii, 

Ailiniiiislnitor. 

Il'l<  Dm:.  Xlll^  I'ildtl '1  )a  01;  a:/t:>  niii| 
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NUCLEAR  REGULATORY 
COMMISSION 

10CFR  Part  51 

[Docket  No.  PRM-51-30;  NRC-2014-0014] 

Revise  and  Integrate  All  Safety  and 
Environmental  Regulations  Related  to 
Spent  Fuel  Storage  and  Disposal 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Petition  for  rulemaking; 
acceptance  and  docketing. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  received  a 
petition  for  rulemaking  (PRM)  from 
Diane  Curran  on  behalf  of  34 
environmental  organizations  (the 
petitioner),  dated  December  20,  2013,  as 
corrected  on  January  7,  2014.  The 
petitioner  requests  that  the  NRC  revise 
and  integrate  all  regulations  that  relate 
to  the  environmental  impat;ts  of  sp(int 
fuel  storage  and  dis])o.sal.  The  NRC^  is 
not  instituting  a  |)ul)li(:  connnent  piniod 
for  tliis  PKM  at  tins  time. 

DATES:  The  PKM  is  availahh;  on  April 

21. 2014. 

ADDRESSES:  Phiase  inler  to  Docktit  ID 
NKC— 20 1 4-00 1 4  wIkmi  conlacling  llns 
NK( !  ahoni  tlie  aval lalii lily  ol 
inloi  inalion  lor  this  pitlilion.  Yon  may 
access  pnhiicly  availalile  inloiinalion 
iclalcil  III  llii.s  pelilion  using  any  ol  llie 
lollowiiif',  iiicl lioi Is; 

•  I'rdridl  l(iildniiikinf’  Wfh  silc:  I  ii>  In 
/i/ // IV. /rj;i I and  .si si i ill 
loi  llockel  II)  NKC  2.0  14  00  14  Addiiis.s 
i|ni).sliiin.s  alioiil  NK(  i  dnckels  In  (  ianil 

(  ialla).dM!i ;  lidcpliiiiiii:  30  I  2.117  .142.2; 
cniai  I:  ( .'n ml  ( idlhifjii-doinn  .fnv.  I 'or 
Iccliiiical  (|iiesl ions,  conlaci  Ilie 
iiidividnal  lisled  in  Ilie  FOIt  FUOTHFH 
INFORMATION  CONTACT  snclion  ol  lliis 
d(icnnienl. 

•  NIKI’s  Ay^inicywidr  I hK  iiinciils 
Accf.s.s  iind  MdiKijirnicnl  Sysirm 

I Al )AMS):  Y dd  may  acce.ss  pnlilicly 
availalile  docnnienis  online  in  Ihe  NK( ! 

I .ilirary  al  ldli)://\vww.iii(:.f^()v/m(idinf>- 
rm/(id<mis.litnd.  To  begin  Ilie  search, 
.seleci  "ADAMS  Dnhiic  Dociniiatds”  and 
Ihen  .select  "lU;y,in  Wcb-lxiscd  ADAMS 
Sadi'ch."  l'■or  problems  with  ADAMS, 
])lease  contacit  the  NK(7s  Ihihlic 
Document  Koom  (PDK)  reference  staff  at 
l-HOO-397-4209,  301-11 5-4737,  or  by 
email  to  pdr.wsoiirc(;@nrc.f’ov.  The 
ADAMS  accession  number  for  each 
document  referenced  in  this  document 
(if  that  document  is  available  in 
ADAMS)  is  provided  the  first  time  that 
a  document  is  referenced. 

•  NRC’s  PDR:  You  may  examine  and 
purchase  copies  of  public  documents  at 
the  NRC’s  PDR,  Room  01-F21,  One 


White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland,  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 

Keith  McDaniel,  Office  of  Federal  and 
State  Materials  and  Environmental 
Management  Programs,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555-0001;  telephone:  301-115- 
5252,  email:  Keith.McDaniel@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  The  Petitioner 

Diane  Curran,  Harmon,  Curran, 
Spielberg  &  Eisenberg,  L.L.P.,  on  behalf 
of  34  Environmental  Organizations 
submitted  a  PRM  dated  December  20, 
2013,  as  corrected  on  January  7,  2014 
(ADAMS  Accession  Nos. 

ML14029A124,  ML14029A169,  and 
ML14029A154).  The  PRM  is  part  of  a 
larger  document  entitled  “Comments  by 
Environmental  Organizations  on  Draft 
Waste  Cionfidence  Ceneric 
luivironmental  Impact  Stat(iment  and 
I’rojKised  Waste  C.onfidence  Rule  and 
Petition  to  K(;vi.se  and  Integrate  All 
Safely  and  Environmental  Kegulations 
Kelated  to  .Spent  Fuel  .Storage  and 
Dispo.sal”  (Petitioners’  I locninent ). 
Primarily,  Ihe  Petitioners’  DocmnenI 
constilnles  the  collective  comments  ol 
these  34  en vironnienlal  organi/.ations  on 
Ihe  NKt  !’s  (hall  “Waste  ( ionlidence 
( ieneric  I'invironmenlal  Impact 
.SlalenienI,’’  NDKI'T;  2.I!i/  (7(1  l-'K  :i(.li2l; 
.Sepleinlier  I  3,  2.0  I  3),  and  associated 
pro|io.sed  waste  conlidence  i  ideniaking, 
(7(1  I  K  !i(.77(.;  .Seplemhei  1.3.  2.01.3). 
.‘iei.lioii  II  ol  Ihe  Pel  it  ioiiers’  I  )o(.iiiiieiil , 

“  I  )es(  .1  i  pi  ion  ol  (  )i|;an  i/.al  ions,”  slale.s 
that  "|a|ll  ol  Ihe  oiy.ani/.al  ions  are 
n(d|',hhoi.s  ol  exisliii)',  oi  propo.sed 
loiclear  pow(M  phml.s,  and  most  have 
eilh(!i  intervened  or  pl.ni  to  inlei  visie  in 
NKt  i  po i( .(!(sl i ng.s  lor  Ihe  I ictmsi ng,  oi  o; 
licf’iising,  ol  nncli'ar  |iow(!r  planl.s.’’  ' 

II.  The  I'trlilion 

The  |i(!lilionei  i(!(|nests  that  Ihe  NKt  i 
Kivisi!  and  inleg, rale  all  i(!g,idalions  that 
i(;late  lo  Ihe  (mi viroimnadid  impacts  ol 
spcMil  inel  sloragi!  and  dispo.sal.  Tin; 
|i(;titioner  a.ss(M'ls  thal 

|i|ssnes  reliiled  l(i.s))eiil  tiatl  sinriig.o  and 
(li.s|>().s)d  impacts  am  now  hidkani/.od  into 
separate  rnleinakings  lor  spent  Inel  (lis))osal 
iinjxicis  (Tahle  .S  3),  sahity  and  iin|)a(:ts  (d 
s])ent  fuel  storage!  and  disjeosid  from  fn(!l 
g(!nera1ed  during  the  license  renewal  ])eriod 
(T  able  8-1),  stdety  and  inijeacts  of  spent  fuel 
storage  after  license  tennination  (j)ro])o.sed  It) 
(’..E.K.  (Title  It)  of  the  Coda  ofFcdcnil 
Hcgiilations]  §51.23),  and  .safety  and 
feasibility  of  siting  a  spent  fuel  repository 
(propo.sod  It)  C.F.R.  §51.23).^ 

The  petitioner  further  asserts  that  the 
“NRC  has  divided  consideration  of 


’  I'etitioners’  Document  at  5. 
Dd. 


environmental  impacts  into  piecemeal 
decision-making”  and,  “[b]y 
considering  them  separately,  the  NRC 
ignores  the  interaction  of  impacts, 
cumulative  impacts,  and  inconsistencies 
in  safety  and  environmental  analyses 
conducted  in  the  separate  decision¬ 
making  processes.”  ^  The  petitioner 
requests  that  the  NRC  conduct  a 
comprehensive  review  of  these 
regulations  and  environmental  studies, 
revise  them  to  be  consistent  with  the 
current  state  of  knowledge,  and 
integrate  them  into  one  cohesive 
regulatory  framework  in  order  to 
comply  with  the  National 
Environmental  Policy  Act  (NEPA). 

Section  IX  of  the  Petitioners’ 
Document,  “Petition  for  Rulemaking,” 
li.sts  five  NRC  regulations  that  mu.st  be 
“revi.sed  and  integrated,”  namely,  10 
CTR  51.23,  “Temporary  storage  of  spent 
fuel  after  cessation  of  reactor 
oj)eration — generic  determination  of  no 
significant  environmental  inq)act:”"’  10 
C1''K  51.51,  “Uraniuin  fiuil  cycle; 
environmental  data — T'ahh;  .S-3;”  10 
Ct''K  51.53(c),  “Poslconslniclion 
(invironmenlal  l■(;|)0^l.s;”  “  lOtit'K 
5).71((lj,  “Draft  (;nvir()mn(;nlal  impact 
.slal(;m(;nl  conl(;nt.s;’’ '' and  T'ahh;  It  I 
ol  App(;n(lix  It  to  .Snhpart  A  of  1 0  ( il'K 
Part  5  I ,  “l'invironin(;nlal  I'TlocI  ol 
K(;n(;wing,  tin;  ( Iporaling  l.ic(;n.s(;  ol  a 
Nnchiar  l’ow(;i  I’lani”  " 

Tin;  coinpicio  l(;xl  ol  tin;  I ’(;! i  1  ioners’ 

I  lo(  aniicnl ,  a;;  ( .oi  ri;(  .li;(  I  ( A I )  A  M.'  i 
Ac.cd.s.sioii  No.s.  MI.I4()2.9A  12.4, 

Ml.  I  402.9  A  11.9,  and  Ml.  1 402.9  A  IIN).  i;; 
avaihihh;  loi  oiviow  an  (b;;;(.iih(!d  in  llni 
ADDMI  SSI  S  .Miction  ol  I  hi;:  doi.niiionl . 

It(;(.an;;(i  Ihn  pul  it  ioiici  ha;:  ;::il  i;:l  i(;d 
I  ho  :i(:(.(!plan(:ii  (.1  ilci  in  in  in  IIIIT'K 
2.. til)!'.,  “I’olilion  lot  i  nb'inak  i  n)>,,’’  Iho 
NKt  ;  ha;;  accoplod,  and  will  oivii'W  Iho 
l‘KM  lo  dol(;iinino  wh(!lh(!i  it  ;:honhl  ho 
con.sidoKid  in  tin;  ( idoniiik i ng,  pi  (icc;;;;:. 

I  ho  NKt  I  .stall  i;:  cm  ri'iilly  roviowing,  tin; 
inihlic  connni!nt;:  on  the;  (halt  Wa;:l(; 

I  ioni i(l(;n(:(;  t  ionoric  linvironmonlal 

'Id. 

■*  .Sitclimi  .'i  I  .Z.l  is  llio  |ii  iiniiiy  Nl<( !  r(i(>,iiliili()ii 
liiiiii)',  (:<iii.si(l(iiii(l  loi  iiiiiiindiiiiinl  in  llio  proposoil 
wiisin  conliilnncii  niliiiniiking  (7(1  I’K  !i(i77(>.  .'>(111(14; 
.SoptoMilinr  i;i.  2ni;i). 

'’T'lililo  .S-  ;t  is  (iiilill(!(l  "T'lilild  of  I  Inininiii  fnol 
Cyclu  I'invironmonliil  Diitd.''  Altlioiigli  .Suction  IX  of 
llio  I’olitionors'  DocinnonI  rotors  only  lo  ‘"fnlilo  .S- 
3,”  T'diilo  .S-3  is  purl  of  10  CI'K  .SI. .SI. 

'9’iiriigni|)li  .SI  ..')3((:)  concorns  onvironinonidl 
roporls  tilod  by  nucloar  powor  jilimt  licoii.soos 
.sooking  ronowdl  of  d  jildnl’s  oponiling  liconso. 

^I’drdgrdph  51.71((l)  concorns  Ilie  diidlysis  Iho 
NKC:  inu.sl  engage  in  when  prejiaring  a  draft 
environmental  impact  statement. 

"Table  I)-1  is  entitled,  “Summary  of  Findings  on 
NFFA  Is.sues  for  Liconso  Renewal  of  Nuclear  Power 
Plants.”  Table  B-1  codifies  the  findings  of  the 
NKC’s  “Generic  Environmental  Impact  Statement 
for  License  Renewal  of  Nuclear  Power  Plants,” 
NUREG-1437,  Revision  1  ()une  2013). 
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Impact  Statement  and  the  proposed 
waste  confidence  rulemaking.  The  NRC 
staff  will  consider  any  insights  gained 
from  this  review  when  analyzing  the 
issues  raised  in  PRM-51-30. 

The  NRC  is  not  requesting  public 
comment  on  the  PRM  at  this  time. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  April,  2014. 

For  the  Nuclear  Regulatory  Commission. 
Annette  L.  Vietti-Cook, 

Secretary  of  the  Commission. 

|FR  Doc.  2014-09026  Filed  4-18-14;  8:45  am] 
BILLING  CODE  7590-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12CFR  Parts  308  and  390 

RIN  3064-AE08 

Regulations  Transferred  From  Office  of 
Thrift  Savings  and  Rules  of  Practice 
and  Procedure 

AGENCY:  I'cderal  l)(;|)o.sit  liisiiraiici! 

( i(ir|)i)r<it  ion. 

ACTION:  Nol ice  ol  propo.sed  i  iilmiiakiiig. 

summary:  TIk!  I'cilnral  Dnposil 
lii.siiraiict;  ( !oi  poial  ion  ("I'  l  )l(  i"j 
piopo.sn.s  lo  m.scind  and  iiunovi; 
lOfMilalions  lian.sinrrod  Iroin  lln;  ( lllico 
ol  Tin  ill  .Savings  ("(  ) I'.S"),  and  aninnd 
ils  i  nliss  ol  praclicit  and  |)id(:i;dniii  in 
way.s  dial  will  nnsnio  dial  all  insnrod 
di!|iosiloiy  i  nsl  il  III  ions,  loi  wliii.li  llin 
I'  I  IK  i  is  dm  api II  o| II  iaii)  I'ltdia <il  liaiik  i  iig 
ag^niK.y  I'T'IIA”).  aoi  snlijiii  I  lo  llm  .sanm 
sniislaiilivir  and  iiioi.i'dnial  i  nlits 
);oviii  n I ng,  adniinisliali  vn  Imai  iiig,.s. 

DATF  S:  (  ioninmnis  iiin.sl  lin  ioi.i!ivi!d  on 
I II  liidoi (!  |n III!  ?.{),  2(l  I  4 . 

ADDRESSES:  Yon  may  railiniil  coniiimnl.s 
liy  any  ol  llm  lollowing,  nmlliod.*:; 

•  lifK,'  Wi'li  site:  lilt i>://\vn'\v.lili(:./\(>\'/ 
i('i\iil(il  it>iis/l<i\v:;/lrilfi(il/im)ii(Hir  III  ml. 
I'ollow  i  n.sl  nil  :l  ions  loi  sn  Inn  il  ling, 
coninmnis  on  llm  ag,iin(:v  Wnli  silo. 

•  I'DKI  I'.UHiil:  ( ii)mmimls(<'ifilii:.fii)v. 
Incindn  KIN  .'tOlid- AldIK  on  llm  snlijncl 
lini!  of  dll!  nmssagn. 

•  /‘Vl/C  Kolt(!rl  K.  I'oldinan, 
l'!xi!(:nliv(;  .Secretary,  Allenlion: 
(ioniinents,  I'ederal  Diiposit  Insurance 
(iorporation,  .SfiO  1711i  .Street  NW., 
Washinglon,  DC  2()42<). 

•  Hand  Hclivary  lo  FHIC:  (ioinments 
may  lie  hand-delivered  to  the  guard 
.station  at  the  rear  of  the  .550  17th  Street 
building  (located  on  F  Street)  on 
t)usine.s.s  day.s  between  7  a.m.  and  5  p.m. 

Please  include  your  name,  affiliation, 
address,  email  address,  and  telephone 
number(s)  in  your  comment.  Where 
appropriate,  comments  should  include  a 
short  Executive  Summary  consisting  of 


no  more  than  five  single-spaced  pages. 
All  statements  received,  including 
attachments  and  other  supporting 
materials,  are  part  of  the  public  record 
and  are  subject  to  public  disclosure. 

You  should  submit  only  information 
that  you  wish  to  make  publicly 
available. 

Please  note:  All  comments  received  will  be 
posted  generally  without  change  to  http:// 
www.fdic.gov/reguIations/Iaws/federal/ 
propose.html,  including  any  personal 
information  provided.  Paper  copies  of  public 
comments  may  be  requested  from  the  Public 
Information  Center  by  telephone  at  1-877- 
275-3342  or  1-703-562-2200. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Patterson,  Senior  Review 
Examiner,  Division  of  Risk  Management 
.Supervision,  (202)  898-0953,  Andrea 
Winkler,  Supervi.sory  Counsel,  Legal 
Division,  (202)  898-3727;  1  leather 
Walters,  Cmm.sel,  Legal  Division,  (202) 
898-0725). 

SUPPLEMENTARY  INFORMATION:  In  this 
nolice  of  proposed  nileinaking,  the 
Fedeial  Deposit  Insnrance  ( iorporation 
("I'DKi”)  proposes  to  rescind  and 
remove  Irom  Ibi!  ( !ode  ol  Federal 
Kegiilal ions  12  (  '.FK  part  .390,  snliparls 
IS,  ( i,  D,  and  I!  a.s  rediindaiil  ol  exi.sling, 
iiiiiloriii  roles  ol  practice  and  procedure 
applicable  lo  adininislral  ive  bearing, .s. 
T'lie.se  .snbparl.s  weie  included  in  llie 
I e)>,n lal  ion.'i  Ibal  weie  liiiiedened  lo  llie 
I'  l  IK  !  bom  I  be  (  libce  ol  Tin  i II  Sa vi iig,.s 
((  )  r.S)  on  Inly  2. 1 ,  !'.0  I  I ,  in  (  on neci  mn 
with  Ibe  impleiminlalion  ol  applii.able 
pi oviraom:  ol  Tide  III  ol  Ibe  Dodd  Frank 
Wall  .Mieel  Keloiin  and  (  iom.nmei 
Piolei.lion  Act  (''Dodd  Frank  Acl"). 
Willi  lew  exceplions  addres.sed  below, 
Ibe  reipiiremenl.s  lor  .Stale  .saving, s 
a.s.social ions  in  Pari  3510,  .snbparl.s  It 
lbrong,b  F  are  .snb.slani  i vely  similai  lo 
lbo!:ein  1‘  DKi’s  I  2  ( !FK  pari  ;i08, 
snbparls  A,  11,  ( i,  K,  and  N.  Tlie  FDK  1 
birlbei  priqioses  lo  .'imend  l2(iFK  pari 
308,  snbparls  A,  IS,  C,  K,  and  N,  lo 
modify  tin;  .scopi;  of  Ibe  rides  lo  include 
.Slab;  .savings  a.ssocialions  and  to 
conform  to  and  reflect  Ibe  sco|)e  of  the 
FDlC’s  enrrent  supervi.sory 
responsibilities  as  Ibe  ajipropriate 
Federal  banking  agency  for  those 
institutions.  Additionally,  the  FDIC 
proposes  lo  modify  the.se  regulations  in 
minor  ways  that  will  ensure  that  all 
insured  depository  institutions,  for 
which  the  FDIC  is  the  appropriate 
Federal  banking  agency  (“FBA”),  are 
subject  to  the  same  sub.stantive  and 
procedural  rules  governing 
administrative  hearings. 


I.  Part  308  Amendments 

A.  Background 

The  Dodd-Frank  Act  provided  for  a 
substantial  reorganization  of  the 
regulation  of  State  and  Federal  savings 
associations  and  their  holding 
companies.  Beginning  July  21,  2011,  the 
transfer  date  established  by  Section  311 
of  the  Dodd-Frank  Act,  codified  at  12 
U.S.C.  5411,  the  powers,  duties,  and 
functions  formerly  performed  by  the 
OTS  were  divided  among  the  FDIC,  as 
to  State  savings  associations,  the  Office 
of  the  Comptroller  of  the  Currency 
(“OCC”),  as  to  Federal  savings 
associations,  and  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (“FRB”),  as  to  savings  and  loan 
holding  companies.  Section  316(b)  of 
the  Dodd-Frank  Act,  codified  at  12 
U.S.C.  5414(b),  provides  the  manner  of 
treatment  for  all  orders,  resolutifms, 
determinations,  regulations,  and 
advi.sory  materials  that  had  been  issued, 
made,  iire.scrihed,  or  allowed  to  become 
effective  by  the  OT.S.  TIh;  .sisclion 
provides  that  if  such  materials  were  in 
effect  on  the  day  before  Ibe  lransfi;r 
dalit,  they  conlinne  lo  be  in  effect  and 
ai(!  enlorceable  by  or  against  Ibe 
appiiipriale  successor  .'ig,i!m:y  imlil  they 
are  modilied,  lerminated,  sel  aside,  or 
.superseded  in  accoidaiice  wilb 
applicable  law  by  sneb  sm:ce.s!;oi 
agency,  by  any  comi  ol  compeleiil 
jm  isdii.lioii,  or  by  operalioii  ol  law. 

.’h!<  .1  ion  .3  1 1>(( .)  ol  I  be  I  )oi  Id  E'l  iiid.  A(  .1 , 
cod i  lied  ill  I I  I..'  i.(  i.  !i4  14(c),  I  m  I  bei 
di  I  ecled  ibe  E'l  )K  !  and  I  be  I  )l  1  !  lo 
i.on.snil  wilb  one  anolber  and  lo  pnbli.sb 
il  b.sl  ol  Ibe  i.onlinned  (  i  T.'i  i egiibil ions 
I  bill  would  be  en  lot  cell  by  Ibe  E'l  )K  i  inid 
I  be  (  )(  !(  i,  I  eiipecl  i  vely .  (  )n  |nne  14,  2.11 1  I  , 
die  E'l  )K  i'.s  lloiii  d  ol  I  )iieclor.<:  iippioved 
il  “Li:. I  ol  (  fl'.'i  Kegnliilion*:  lo  be 
Einlorced  by  Ibe  ()(!(!  iind  Ibe  E'l  )K  i 
I’ni.siiiint  lo  Ibe  Dodd  Eiiink  Wiill  .Sbeel 
Ketorni  iind  (  iommmer  Proleclion  Acl.” 

I  bis  bsl  wiis  imblisbed  by  Ibe  E'l  )IC  iind 
Ibe  ( )C( ;  iis  il  joinl  Notice  in  Ibe  Feileiiil 
Kegisler  on  jidy  6,  21)  I  I . ' 

Allbongb  .Section  .3  l2(b)(2)(B)(i)(ll)  ol 
lluiDodd  E'riink  Acl ,  codiluid  ill  12 
IF.S.C.  541  2(b)(2)(B)(i)(ll),  gnmled  ibi! 
OCC  rnleniiiking  iintbority  reliit  ing  to 
both  .Slide  iind  Federal  .siivings 
(issociations,  notbing  in  the  Dodd-Fnmk 
Act  affected  the  FDIC.’s  existing 
authority  to  i.s.sue  regulations  under  the 
FDI  Act  and  other  laws  a.s  the 
‘‘ajipropriate  Federal  banking  agency” 
or  under  similar  statutory  terminology. 
Section  312(c)  of  the  Dodd-b’rank  Act 
amended  the  definition  of  “appropriate 
Federal  banking  agency”  contained  in 
Section  3(q)  of  the  FDI  Act,  12  U.S.C. 


1  76  FR  39247  (July  6,  2011). 
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1813(q),  to  add  State  savings 
associations  to  the  list  of  entities  for 
which  the  FDIC  is  designated  as  the 
“appropriate  Federal  hanking  agency.” 

As  a  result,  when  the  FDIC  acts  as  the 
designated  “appropriate  Federal 
hanking  agency”  (or  under  similar 
terminology)  for  State  savings 
associations,  as  it  does  here,  the  FDIC  is 
authorized  to  issue,  modify  and  rescind 
regulations  involving  such  associations, 
as  well  as  for  State  nonmemher  hanks 
and  insured  branches  of  foreign  hanks. 

As  noted,  on  June  14,  2011,  jnirsuant 
to  this  authority,  the  k'DlC’s  Hoard  of 
Directors  reissued  and  redesignated 
certain  transferring  regulations  of  the 
foriiuir  OTS.  'l'he.s(!  transferred  O'l'S 
r(!giilations  were  ])ul)li.shed  as  new  FDIC 
nigiilations  in  the  Federal  Register  on 
August  f),  201 1.^-  When  it  repul)lish(!d 
tlie  tran.sferriid  O’l’S  regulations  as  lUiw 
FDIC  r(!gulations,  the  FDIC  s|)ecifically 
not(ul  that  its  staff  would  evaluate  the 
transferred  OTS  regulations  and  might 
lat(!r  recommend  incorj)orating  the 
transferred  OTS  regulations  into  other 
FI)I(]  r(!gulations,  amending  them,  or 
rescinding  them,  as  a})j)ropriate. 

H.  Siinimaiy  of  the  Ain(;n(hnents 

S(!ction  910  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (“FIRREA”) 
nupiired  the  FDIC],  the  FRB,  the  OCX], 
the  OTS,  and  the  National  CXedit  Union 
Association  (“NClUA”)  to  adopt  joint 
uniform  rules  of  practice  and 
procedures  and  “local  rules”  that 
govern  administrative  hearings.  Since 
August  1991,  the  FDIC  has  heen 
operating  under  uniform  rules  set  forth 
at  12  CFR  part  308,  subpart  A,  12  CFR 
308.1-308.41,  as  well  as  its  own  set  of 
“local  rules”  set  forth  at  12  CFR  part 
308,  subpart  B,  12  CFR  308.101- 
308.107.  The  FDIC  proposes  to  amend 
part  308,  subparts  A,  B,  C,  K,  and  N  to 
make  several  technical  and  conforming 
changes  to  expand  the  scope  of  the  rules 
and  procedures  to  include  enforcement 
actions  brought  against  State  savings 
associations  under  additional  statutory 
authority  transferred  from  the  OTS. 

FDIC’s  Existing  12  CFR  Part  308, 
Subpart  A — Uniform  Rules  of  Practice 
and  Procedure 

Part  308,  subpart  A  contains  the 
uniform  rules  of  procedure  agreed  to 
and  followed  by  all  of  the  Federal 
banking  agencies.  The  FDIC  presented 
these  proposed  changes  to  the  OCC,  the 
FRB,  and  the  NCUA  and  none  of  the 
agencies  objected  to  the  proposed 
revisions  to  subpart  A. 
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Section  308.1:  As  presently  written, 
section  308.1  sets  the  broad  parameters 
of  what  types  of  enforcement  actions  are 
covered  by  the  Uniform  Rules.  We 
propose  minor  conforming  amendments 
to  provide  the  FDIC  with  the  authority 
to  .seek  civil  money  penalties  against 
State  savings  a.ssociations  for  violations 
of  various  laws  such  as  the  Federal 
Reserve  Board  Act,  12  U.S.C.  1408,  and 
certain  sections  of  the  Home  Owners’ 
Eoan  Act,  12  U.S.C.  14(i4  (“HOEA”). 

Section  308.3:  As  pre.sently  written, 
section  308.3  defines  the  terms  u.sed  in 
the  Uniform  Rules.  The  ])roj)osed 
amendments  incinde  a  new  definition  of 
“Investigation”  to  j)rovide  the  Fl)l(] 
with  authority  to  inve.stigate  State 
savings  a.s.sociations  under  IIOEA  that 
was  j)revionsly  nmhir  OT.S  authority. 
(]ertain  amendments  will  also  clarify 
and  n])date  t(!rms  such  as  “DcisigiHU!”, 
remove  refenmces  to  the  OT.S,  and  also 
correct  a  few  t(!chnical  errors  in 
statniory  and  regnliitory  citation. 

Section  308.25:  As  ])res(!ntly  written, 
section  308.2!)  addres.ses  docnment 
di.scovery  in  enforcement  actions 
covered  hy  the  Administrative 
Procedure  Act.  We  jiropose  to  correct  a 
technical  citation  error. 

Former  OTS’s  12  C'-FR  Part  509,  Snhjiarts 
A  and  B  (Transferred  to  FDI(]’s  Part  390, 
.Subpart  C]) 

The  OTS’s  rules  of  practice  and 
procedure  for  adjudicatory  proceedings, 
formerly  found  at  12  CFR  part  509, 
subparts  A  and  B,  were  transferred  to 
the  FDIC  and  relocated  with  nominal 
changes  to  12  CFR  part  390,  subpart  C. 
Subpart  C  contains  both  the  OTS’s 
uniform  rules  and  local  rules.  After 
careful  review  and  comparison  of  the 
OTS  rules  that  were  transferred  to  12 
CFR  part  390,  subpart  C  to  the  FDIC’s 
uniform  and  local  rules,  this  proposed 
revision  rescinds  part  390,  subpart  C, 
because  it  essentially  duplicates  the 
uniform  rules.  To  the  extent  that  the 
OTS  local  rules  contained  in  subpart  C 
differed  from  the  FDIC’s  local  rules, 
those  changes  are  discussed  below  in 
part  308,  subpart  B. 

Moreover,  it  is  important  that  all 
insured  depository  institutions  for 
which  the  FDIC  is  the  appropriate 
Federal  banking  agency  are  subject  to 
the  same  substantive  and  procedural 
rules  governing  administrative  hearings. 
Rescinding  part  390,  subpart  C  will 
streamline  the  FDIC’s  rules  and 
eliminate  unnecessary  regulations. 
Therefore,  this  proposed  revision 
recinds  12  CFR  part  390,  subpart  C  it  its 
entirety. 


FDIC’s  Existing  12  CFR  Part  308, 

Subpart  B — General  Rules  of  Procedure 

Section  308.101:  As  presently  written, 
.section  308.101(a)  sets  the  scope  of  the 
Local  Rules  and  makes  clear  that  the 
rules  contained  in  subpart  A,  “Uniform 
Rules,”  and  subpart  B  “Local  Rules”  do 
not  apply  to  subparts  D  through  P  of 
part  308  unless  specifically  provided. 

We  propose  to  correct  a  technical 
citation  error.  We  also  propose  a  new 
.subsection  308.101(d)  to  provide  the 
FDI(]  with  the  authority  to  .seek  civil 
money  j)enaltio.s  ,'igain.sl  Slate  .savings 
associations  for  violations  of  the 
l‘]xchange  Act,  15  U..S.(].  78o((:). 

Section  308.107:  As  presently  written, 
.s(!(:tion  308.107  restricts  di.scovcay  in 
administrativi!  (mforcement  proc(H!dings 
to  document  di.scovery  only.  W(! 
propo.se  to  correct  an  internal  technical 
citation  (nror. 

Fornuir  O'l'.S’s  12  (]I‘'R  Part  509,  .Snhparts 
A  and  B  ('I’ransferrcid  to  Fl)l(]’s  Part  390, 
.Siil)i)arl  (]) 

Tli(!  O'l'.S’s  rules  of  practice  and 
])rocedur(!  for  adjudicatory  prociMulings, 
formerly  found  at  12  (]1'’R  part  509, 
.snl)])arts  A  and  B,  wen;  transferred  to 
the  FDIC]  and  relocated  with  nominal 
changes  to  12  (]FR  j)art  390,  .sut)j)art  (]. 
.Suhparl  C]  contains  both  the  OTS’s 
uniform  rules  and  local  ndes.  In 
contrast  to  the  FDIC]  local  rules,  the  OT.S 
local  rules  permitted  additional 
di.scovery  procedures  such  as 
depositions  and  had  formal  provi.sion.s 
pertaining  to  certain  po.st-hearing 
motions  and  extensions  of  time.  FDIC 
.staff  found  that  additional  discovery 
procedures  permitted  by  the  OTS  local 
rules  were  not  necessary  or  appropriate. 
The  OTS  local  rules  also  contained  two 
provisions  that  formalized  post-hearing 
procedures.  The  FDIC  generally  follows 
these  practices  when  needed,  but  relies 
on  the  informal  broad  discretion  of  the 
Board  and/or  the  Administrative  Law 
Judge  to  make  the  appropriate  rulings. 
After  careful  review  and  comparison  of 
transferred  OTS  local  rules  at  12  CF  part 
390,  subpart  C  to  the  FDIC’s  local  rules, 
this  proposed  revision  rescinds  part 
390,  subpart  C  in  its  entirety. 

Rescinding  part  390,  subpart  C  will 
streamline  the  FDIC’s  rules  and 
eliminate  unnecessary  regulations. 

FDIC’s  Existing  12  CFR  Part  308, 

Subpart  C — Rules  of  Practice  Before  the 
FDIC  and  Standards  of  Conduct 

Section  308.109:  As  presently  written, 
section  308.109(b)  sets  forth  the 
requirements  for  mandatory  suspension 
and  debarment.  Subsection 
308.109(b)(2)  proposes  adding  language 
requiring  attorneys  who  wish  to  appear 
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before  the  FDIC  as  legal  counsel  to 
disclose  any  professional  disciplinary 
actions  so  that  the  Board  can  determine 
whether  counsel  is  fit  to  represent 
individuals  in  an  administrative 
proceeding. 

P’ormer  OTS’s  12  CFR  Part  513 
(Transferred  to  FDIC’s  Part  390,  Suhpart 

K) 

The  OTS  rul(js  for  jiractice  before  the 
FDIC,  formerly  found  at  12  (IFR  j)art 
513,  wore  transferred  to  the  FDK'  and 
relocated  with  nominal  changes  to  12 
{',M<  ))art  3t)(),  suh])art  F.  Suhpart  F  is 
rep(!titivo  of  tlie  I'DItrs  rules  of  jnacticc; 
hefor(!  tlu;  F1)I(;  and  standards  of 
conduct  found  at  12  (!I''K  |)art  308, 
suhpart  (),  and  c(!rtain  of  tlu;  I'DK^s 
nniform  rnl(;s  found  at  12  (II'R  part  308, 
suhpart  A.  Alt(;r  a  careful  review  and 
comparison,  this  |)ropo.sed  revision 
r(;scinds  |)art  390,  snt)parl  F  in  its 
(;ntirely  because  it  is  re|)etitiv(;  of  |)art 
308,  snhparts  A  and  ti. 

I'DKi’s  I'lxisting  12  (iFK  Part  3t)8, 

.Snh])art  K — Proc(;dnres  Applicable  to 
lnv(;sligations  Pur.snant  to  S(;ction  10(c) 
of  the  FDIA 

'I'his  suhpart  K  covers  rules  ap|)licahle 
to  the  FDKr.s  formal  investigations.  We 
))ropo.sed  changing  the  title  of  this 
Suhpart  to  reflect  additional  authority 
under  llOFA  transferred  from  the  OTS. 

Section  308.144:  As  presently  written, 
.section  308.144  sets  the  .scope  of 
investigations  covered  by  the  suhpart. 

We  propose  revisions  to  this  .subsection 
to  include  additional  statutory  authority 
applicable  to  State  savings  a.s.sociations. 

Section  308.145:  As  presently  written, 
.section  308.145  covers  the  conduct  and 
approval  of  formal  investigations.  We 
propose  technical  changes  to  cover 
investigations  under  HOLA  and  to 
reflect  the  FDIC’s  current  internal 
organization. 

Section  308.146:  As  presently  written, 
section  308.146  sets  forth  the  powers  of 
the  person  conducting  the  investigation. 
We  propose  a  technical  change  to  cover 
investigations  under  HOLA  and  to 
clarify  conduct  standards  for  counsel 
participating  in  the  investigation. 

Section  308.147:  As  presently  written, 
section  308.147  protects  the 
confidentiality  of  investigations.  We 
propose  a  technical  change  to  ensure  the 
confidentiality  of  investigations  under 
HOLA. 

Section  308.148:  As  presently  written, 
section  308.148  covers  the  rights  of 
witnesses  participating  in  a  formal 
investigation.  We  propose  a  technical 
change  to  include  witnesses  in  a  HOLA 
investigation.  Additionally,  we  propose 
language  clarifying  that  counsel  does 
not  have  the  right  to  attend  formal 


testimony  if  they  are  not  personally 
representing  the  witness.  This  is  also  to 
ensure  the  confidentiality  of  the 
investigation. 

Section  308.150:  As  presently  written, 
section  308.150  covers  transcripts  of 
sworn  testimony.  We  propose  a 
technical  change  to  clarify  that  a 
witness  miust  submit  a  written  request  to 
obtain  a  transcript  of  his  or  her 
testimony. 

Former  OTS’s  12  (T'’R  I’art  512 
(Transferred  to  FDKl’s  Fart  390,  Suhj)art 

D) 

The  O'I'S  rules  for  inve.stigative 
|)n)ceeding.s  and  formal  examination 
|)r(K:(;(;ding.s,  formerly  found  at  12  HFR 
part  512,  W(;r(;  transferred  to  the  FDU; 
and  r(;lo(:at(;d  with  nominal  (:hang(;.s  to 
12  CFR  part  390,  snhpart  I).  Fart  39t), 
siihpart  1)  gov(;rn(;d  tlie  O'I'S’s 
pro(:(;dnr(;.s  for  conducting  its  formal 
inv(;stigation.s  nnd(;r  .s(;ction  10(c)  of  tin; 
FDI  Act,  12  U..S.(;.  1820(c).  After  a 
careful  revi(;w  and  comparison  of  12 
C1'’K  |)arl  390,  snhpart  I),  and  tin;  I'DIC’s 
analogous  r(;gulation,  12  CFK  |)art  308, 
snhpart  K,  this  proj)os(;d  revision 
r(;.scind.s  j)art  390,  snhpart  I)  in  fidl 
hecau.se  it  is  substantial ly  dn|)licative  of 
l)art  308,  .snhpart  K.  To  the  extent  that 
there  were  minor  differences  in  the  OTS 
versions  tho.se  minor  changes  are 
reflected  in  the  amendments  to  part  308, 
snhpart  K  described  above. 

FDIC’s  Fxisting  12  CFR  Fart  308, 

Subpart  N — Rules  and  Frocedures 
Applicable  To  Froceedings  Relating  to 
Siuspension,  Removal,  and  Frohibition 
Where  a  Felony  Is  Charged 

Section  308.161:  As  presently  written, 
section  308.161  covers  the  scope  of  the 
rules  applicable  when  a  felony  is 
charged.  We  propose  a  technical  change 
to  subsection  308.161(a)  to  include 
institution-affiliated  parties  (“lAPs”)  of 
State  savings  institutions. 

Section  308.163:  As  presently  written, 
section  308.163  relates  to  the  notice  of 
suspension,  removal,  or  prohibition.  We 
propose  changes  to  paragraph 
308.163(a)(2)  to  clarify  that  the 
suspension  or  prohibition  under  this 
suhpart  N  is  efective  immediately.  We 
propose  further  changes  to  paragraph 
308.163(c)  to  clarify  the  effect  of  service 
of  the  notice  and  the  content  of  the 
notice.  We  also  propose  a  new 
paragraph  308.163(d)  and  to  clarify 
certain  rights  and  obligations  of  lAPs  in 
regards  to  requesting  a  hearing  and  the 
content  of  any  response  to  the  notice. 

Section  308.164:  As  presently  written, 
section  308.164  covers  hearing 
procedures  under  this  subpart  N.  We 
propose  changes  to  paragraph 
308.164(b)(3)  to  clarify  the  right  to  an 


oral  argument  and  to  paragraph 
308.164(b)(5)  to  provide  a  transcript  of 
the  hearing  to  the  presiding  officer.  We 
also  propose  a  new  paragraph 
308.164(10)  to  clarify  that  the  lAP  has 
the  burden  of  demonstrating  that  the 
lAP’s  continued  participation  in  the 
hanking  industry  does  not  pose  a  threat 
to  depo.sitory  in.stitutions. 

Former  OTS’s  12  CIFR  Part  508 
(Transferred  to  FDKl’s  Part  390,  Suhpart 

H) 

luHiner  part  508  of  the  OTS 
regulations,  12  (T’R  part  508,  addressed 
r(;inoval8,  suspensions,  and  prohibitions 
where  a  crime  is  charged  or  j)roven.  'I'he 
r(;gidation  was  Iranslerred  to  the  FDIO 
with  oidy  nominal  chang(;s  and 
repnhli.sli(;d  as  snh|)art  B  of  12  (3''R  |)art 
3‘)0.  Altera  car(;rnl  r(;vi(;w  and 
comparison  of  12  OFF  |)arl  390,  snhpart 
B,  and  the  FDIO’s  analogous  r(;gnlation, 
12  OFF  part  308,  and  the  proposed 
chang(;.s  to  part  308,  snhpart  N  d(;.scrih(;d 
above;,  this  |)ro|)o.s(;d  r(;visi()n  r(;.scinds 
|)art  390,  snhpart  B  in  full  h(;cau.s(;  it  is 
snhstantially  duplicative;  e)f  p.irt  308, 
snhpart  N. 

II.  The  Proposal 

F(;g<irding  the;  fnnetiems  e)f  the;  fe)rim;r 
OT.S  that  were  transferred  tee  the  FDICi, 
.se;ction  316(h)(3)  of  the  Doeld-Frank  Act, 
12  U.S.Ci.  5414(h)(3),  in  pertinent  part, 
j)roviele.s  that  the  former  (ITS’s 
lugulations  will  be  enforceable  by  the 
FDKl  until  they  are  modified, 
terminated,  set  a.side,  or  .superseded  in 
accordance  with  applicable  law.  After 
reviewing  the  rules  currently  found  in 
part  390,  .subparts  B  through  E,  the 
FDIC,  as  the  appropriate  federal  banking 
agency  for  State  savings  associations, 
proposes  to  rescind  part  390,  subparts  B 
through  E  in  their  entirety.  The  FDIC 
also  proposes  to  amend  part  308, 
subparts  A,  B,  C,  K,  and  N  to  make 
several  technical  and  conforming 
changes  as  described  below. 

A.  Changes  to  Subpart  A — Uniform 
Rules  of  Practice  and  Procedure 

Section  308.1  Scope:  In  section 
308.1(e)(1)  the  phrase  “or  12  U.S.C. 
1468”  is  added  at  the  end  of  the 
sentence  to  add  authority  to  seek  civil 
money  penalties  against  State  savings 
associations  for  violations  of  Sections 
23A  and  23B  of  the  Federal  Reserve 
Board  Act,  12  U.S.C.  1468.  Additionally, 
in  section  308.1(e)(9)  after  “FDIC”  the 
phrase  “or  the  former  Office  of  Thrift 
Supervision  (OTS)”  is  inserted.  Finally, 
three  new  paragraphs  are  proposed  to 
include  additional  authority  for  State 
savings  associations  at  308.1(e)  hy 
inserting  new  sections  to  cover  Sections 
5,  9,  and  10  of  the  Home  Owners’  Loan 
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Act  (HOLA),  pursuant  to  12  U.S.C. 
1464(d),  1467(d),  andl467a. 

Section  308.3  Definitions:  In  section 
308.3(e)  to  simplify  the  term 
“Designee”,  the  phrase  at  the  end  of  the 
subsection  “as  provided  in  12  CFR  part 
303  of  this  chapter  or  by  specific 
resolution  of  the  Board  of  Directors” 
would  be  stricken.  To  correct  a 
technical  error  in  section  308. 3(j)  the 
term  “Institution”  should  refer  to  the 
statutory  citation  at  the  end  of  the 
subsection  “12  U.S.C.  1467a(a).”  A  new 
section  308.3(1)  would  be  added  to 
define  “Investigation”  stating 
“Investigation  means  any  investigation 
conducted  pursuant  to  section  10(c)  of 
the  FDIA  or  pursuant  to  section 
5(d)(1)(B)  of  HOLA  (12  U.S.C. 
1464(d)(1)(B)).”  In  section  308. 3(m),  we 
propose  deleting  the  phrase  “the  Office 
of  Thrift  Supervision  (“OTS”)”.  In 
section  308. 3(q),  we  propose  a  technical 
correction  to  the  “Uniform  Rules”  term 
by  deleting  “§  308.01”  and  inserting 
“§  308.1”.  Finally,  the  subsections 
308.3(1)  through  308. 3(r)  would  be 
renumbered  to  accommodate  the  new 
section  308.3(1). 

Section  308.25  Request  for  document 
discovery  from  parties:  As  presently 
WTitten,  §  308.25  “Request  for  document 
discovery  from  parties”,  addressed 
document  discovery  in  enforcement 
actions  covered  by  the  Administrative 
Procedure  Act.  In  section  308.25(b), 
“Production  or  copying”  we  propose  to 
correct  a  technical  citation  error  by 
deleting  “part  310”  and  inserting  “part 
309”. 

B.  Changes  to  Subpart  B — General  Buies 
of  Procedure 

Section  308.101  Scope  of  Local  Rules 

In  section  308.101(a),  we  propose  a 
technical  correction  to  the  internal 
citation  by  deleting  “§  308.01”  and 
inserting  “§  308.1”.  We  also  propose  a 
new  subsection  with  the  following 
language  “(d)  Subparts  A,  B,  and  C 
prescribe  the  rules  of  practice  and 
procedure  to  applicable  to  adjudicatory 
proceedings  as  to  which  hearings  on  the 
record  are  provided  for  by  the 
assessment  of  civil  money  penalties  by 
the  FDIC  against  institutions, 
institution-affiliated  parties,  and  certain 
other  persons  for  which  it  is  the 
appropriate  regulatory  agency  for  any 
violation  of  section  15(c)(4)  of  the 
Exchange  Act  (15  U.S.C.  78o(c)(4)).” 

Section  308.107  Document  Discovery 

In  subsection  308.107(a),  wo  propose 
a  technical  correction  to  the  internal 
citation  that  deletes  “§  308.01”  and 
inserts  “§  308.1  ”. 


C.  Changes  to  Subpart  C — Buies  of 
Practice  Before  the  FDIC  and  Standards 
of  Conduct 

Section  308.109  Suspension  and 
Disbarment 

In  subsection  308.109(b)(2),  we 
propose  adding  the  following  language 
immediately  before  the  last  sentence 
“Any  person  who  fails  to  so  file  a  copy 
of  the  order,  judgment,  decree,  or 
finding  within  30  days  after  the  entry  of 
the  order,  judgment,  decree,  or  finding 
or  the  date  such  person  initiates  practice 
before  the  FDIC,  for  that  reason  alone 
may  be  disqualified  from  practicing 
before  the  FDIC  until  such  time  as  the 
appropriate  filing  shall  be  made.” 

D.  Changes  to  Subpart  K — Procedures 
Applicable  to  Investigations  Pursuant  to 
Section  10(c)  of  the  FDIA 

We  propose  changing  the  title  of  this 
subpart  K  to  add  “and  Section  5(d)(1)(B) 
of  HOLA”  at  the  end. 

Section  308.144  Scope 

We  propose  adding  “or  section 
5(d)(1)(B)  of  HOLA  (12  U.S.C. 
1464(d)(1)(B))”  immediately  following 
the  phrase  “pursuant  to  section  10(c)  of 
the  FDIA  (12  U.S.C.  1820(c))”. 

Section  308.145  Conduct  of 
Investigation 

We  propose  striking  the  first  sentence 
and  inserting  the  following  sentence, 
“An  investigation  shall  be  initiated  only 
upon  issuance  of  an  order  by  the  Board 
of  Directors;  or  by  the  General  Counsel, 
the  Director  of  the  Division  of  Risk 
Management  Supervision,  the  Director 
of  the  Division  of  Depositor  and 
Consumer  Protection,  or  their  respective 
designees.” 

Section  308.146  Powers  of  Person 
Conduction  Investigation 

In  the  first  sentence,  after  “conduct” 
insert  “the”  and  strike  the  phrase 
immediately  following  “a  section 
10(c)”.  Additionally,  in  the  second  to 
last  sentence  in  the  paragraph,  we 
propose  replacing  the  phrase  “been 
guilty  of”  with  “engaged  in”  as  well  as 
inserting  the  phrase  “dilatory, 
obstructionist,  or  contumacious”  before 
“conduct”.  Similarly,  after  “conduct” 
we  propose  adding  the  phrase  “or  has 
otherwise  violated  any  provision  of  this 
part  during  the  course  of  an 
investigation.” 

Section  308.147  Investigations 
Confidential 

We  propose  striking  the  phrase 
“conducted  pursuant  to  section  10(c)” 
from  the  first  sentence. 


Section  308.148  Rights  of  Witnesses 

We  propose  striking  the  phrase 
“pursuant  to  section  10(c)”  from  the 
opening  sentence.  In  paragraph 
308.148(c),  we  suggest  adding  the 
following  sentence  at  the  end  “Neither 
attorney(s)  for  the  institution  that  is  the 
subject  of  the  investigation,  nor 
attorney(s)  for  any  other  interested 
persons,  shall  have  any  right  to  be 
present  during  the  testimony  of  any 
witness  not  personally  represented  by 
such  attorney;”. 

Section  308.150  Transcripts 

In  subsection  308.150(a)  General  rule, 
we  propose  striking  the  phrase  “in  an 
investigation  pursuant  to  section  10(c)” 
in  the  first  sentence.  We  further  propose 
inserting  the  phrase  “that  the  witness 
submits  a  written  request  for  the 
transcript  and”  after  “provided”  and 
before  “the  transcript”  in  the  second  to 
last  sentence. 

E.  Changes  to  Subpart  N — Buies  and 
Procedures  Applicable  to  Proceedings 
Relating  to  Suspension,  Removal,  and 
Prohibition  Where  a  Felony  Is  Charged 

Section  308.161  Scope 

In  paragraph  308.161(a),  in  the  first 
sentence  after  the  phrase  “of  an  insured 
state  nonmember  bank,  or”,  we  propose 
to  insert  the  phrase  “an  insured  state 
savings  association,  or”. 

Section  308.163  Notice  of  Suspension 
or  Prohibition,  and  Orders  of  Removal 
or  Prohibition 

In  paragraph  308.163(a)(2),  in  the  first 
sentence  after  the  phrase  “institution- 
affiliated  party”,  we  propose  to  insert 
“who  shall  immediately  comply  with 
the  requirements  thereof,”.  In  paragraph 
308.163(c)(1),  we  propose  to  strike  the 
term  “receipt”  and  replace  it  with 
“service”.  In  paragraph  308.163  (c)(2), 
we  suggest  striking  the  opening  phrase 
“Summarize  or  cite  to”  and  insert  “Set 
forth  the  basis  and  facts  in  support  of 
the  notice  or  order  and  address”. 

Finally,  we  propose  to  add  a  new 
paragraph  308.163(d)  adopting  the  OTS 
requirements  for  requesting  a  hearing 
under  this  section.  The  new  paragraph 
provides  guidance  for  the  institution- 
affiliated  party  to  identify  the  issues  to 
he  resolved  and  the  requested  relief. 

Section  308.164  Hearings 

In  paragraph  308.164(h)(3),  we 
propose  adding  the  following  sentence 
at  the  end  of  the  paragraph,  “Following 
the  introduction  of  all  evidence,  the 
applicant  and  the  representative  of  the 
FDIC  enforcement  staff  shall  have  an 
opportunity  for  oral  argument;  however, 
the  parties  may  jointly  waive  the  right 
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to  oral  argument,  and,  in  lieu  thereof, 
elect  to  submit  written  argument.”  In 
j)aragraph  308.164(b)(5),  we  propose 
adding  the  following  sentence  at  the  end 
of  the  paragraph,  “A  copy  of  the 
transcript  shall  be  sent  directly  to  the 
presiding  officer,  who  shall  have 
authority  to  correct  the  record  sua 
sponte  or  upon  the  motion  of  any 
party.”  Finally,  we  propose  to  add  a 
new  paragraph  308.164(b)(10)  clarifying 
that  the  institution-affiliated  party  has 
the  burden  of  proof  to  show  that  his  or 
her  continued  participation  in  the 
industry  does  not  pose  a  threat  to,  or 
public  confidence  in,  insured 
institutions. 

III.  Request  for  Comments 

The  FDIC  invites  comments  on  all 
aspects  of  this  proposed  rulemaking, 
and  specifically  requests  comments  on 
the  following: 

Do  the  amended  provisions  of  12  CFR 
part  308,  subparts  A,  B,  C,  K,  and  N 
consistently  apply  the  same  regulation 
to  both  State  savings  associations  and 
State  nonmember  banks? 

What  negative  impacts,  if  any,  can 
you  foresee  in  the  FDIC’s  proposed 
revisions  of  12  CFR  part  308,  subparts 
A,  B,  C,  K,  and  N? 

Written  comments  must  be  received 
by  the  FDIC  no  later  than  June  20,  2014. 

rv.  Regulatory  Analysis  and  Procedure 

A.  The  Paperwork  Reduction  Act 

The  Proposed  Rule  would  rescind  and 
remove  from  FDIC  regulations  part  390, 
subparts  B,  C,  D,  and  E,  and  makes 
minor  amendments  to  part  308,  subparts 

A,  B,  C,  K,  and  N  to  expressly  make 
those  provisions  applicable  to  State 
savings  associations  and  to  modify  FDIC 
regulations  in  minor  ways  that  will 
improve  enforcement  practices  and 
procedures.  These  regulations  will  not 
involve  any  new  collections  of 
information  pursuant  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

B.  The  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
(“RFA”),  5  U.S.C.  601  et  seq.  requires 
that  each  federal  agency  either  (1) 
certify  that  a  proposed  rule  would  not, 
if  adopted  in  final  form,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  or 
(2)  prepare  an  initial  regulatory 
flexibility  analysis  of  the  rule  and 
publish  the  analysis  for  comment.  'I’his 
rule  has  a  limited  scope:  It  removes 
redundant  regulations  that  affect  State 
.savings  associations,  and  does  not 
impose  any  obligations  or  re.strictions 
on  banking  organizations,  including 
.small  banking  organizations.  On  this 


ha.sis,  the  FDIC  certifies  that  this 
proposal,  if  it  is  adopted  in  final  form, 
woidd  not  have  a  significant  impact  on 
a  substantial  number  of  .small  entities, 
within  the  meaning  of  those  terms  as 
used  in  the  RFA.  Notwithstanding  this 
certification,  the  FDIC  invites  comments 
on  the  impact  of  this  rule  on  small 
entities. 

C.  Plain  Language 

Section  722  of  the  Gramm-Leach- 
Bliley  Act,  codified  at  12  U.S.C.  4809, 
requires  each  Federal  banking  agency  to 
use  plain  language  in  all  of  its  proposed 
and  final  rules  published  after  January 
1,  2000.  The  FDIC  invites  comments  on 
whether  the  Proposed  Rule  is  clearly 
stated  and  effectively  organized,  and 
how  the  FDIC  might  make  it  easier  to 
understand.  For  example: 

•  Has  the  FDIC  organized  the  material 
to  suit  your  needs?  If  not,  how  could  it 
present  the  rule  more  clearly? 

•  Have  we  clearly  stated  the 
requirements  of  the  rule?  If  not,  how 
could  the  rule  be  more  clearly  stated? 

•  Does  the  rule  contain  technical 
jargon  that  is  not  clear?  If  so,  which 
language  requires  clarification? 

•  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  regulation 
easier  to  understand?  If  so,  what 
changes  would  make  the  regulation 
easier  to  understand? 

•  What  else  could  we  do  to  make  the 
regulation  easier  to  understand? 

D.  The  Economic  Growth  and 
Regulatory  Paperwork  Reduction  Act 

Under  section  2222  of  the  Economic 
Growth  and  Regulatory  Paperwork 
Reduction  Act  of  1996  (“EGRPRA”),  the 
FDIC  is  required  to  review  all  of  its 
regulations,  at  least  once  every  10  years, 
in  order  to  identify  any  outdated  or 
otherwise  unnecessary  regulations 
imposed  on  insured  institutions.^  The 
FDIC  completed  the  last  comprehensive 
review  of  its  regulations  under  EGRPRA 
in  2006  and  is  commencing  the  next 
decennial  review.  The  action  taken  on 
this  rule  will  be  included  as  part  of  the 
EGRPRA  review  that  is  currently  under 
way.  As  part  of  that  review,  the  FDIC 
invites  comments  concerning  whether 
the  Proposed  Rule  would  impose  any 
outdated  or  unnecessary  regulatory 
requirements  on  insured  depository 
institutions.  'I’he  Federal  Register 
document  would  rGque.st  that  EGRPRA 
related  comments  be  specific  and 
provide  alternatives  whenever 
appropriate. 
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List  of  Subjects 

12  CFR  Part  390 

Administrative  practice  and 
procedure.  Banks,  Banking,  Claims, 
Investigations  lawyers.  Penalties, 
Standards  of  conduct.  State  nonmember 
banks,  and  State  savings  a.ssociations. 

12  CFR  Part  308 

Administrative  practice  and 
procedure.  Banks,  Banking,  Claims, 
Investigations  lawyers.  Penalties, 
Standards  of  conduct.  State  nonmember 
banks,  and  State  savings  associations. 

Authority  and  Issuance 

For  the  reasons  stated  in  the 
preamble,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
proposes  to  amend  parts  308  and  390  of 
Title  12  of  the  Code  of  Federal 
Regulations  as  set  forth  below: 

PART  308— RULES  OF  PRACTICE  AND 
PROCEDURE 

■  1.  The  authority  citation  for  part  308 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  504,  554-557;  12 
U.S.C.  93(b),  164,  505, 1464,  1467(d),  1467a, 
1468,  1815(e),  1817,  1818,  1820, 1828,  1829, 
1829b,  1831i,  1831m(g)(4),  1831o,  1831p-l, 
1832(c),  1884(b),  1972,  3102,  3108(a),  3349, 
3909,  4717,  5412(b)(2)(C),  and  5414(b)(3):  15 
U.S.C.  78  (h)  and  (i),  78o(c)(4),  78o-4(c),  78o- 
5,  78q-l,  78s  78u,  78u-2,  78u-3  and  78w, 
6801(b),  6805(b)(1);  28  U.S.C.  2461  note;  31 
U.S.C.  330,  5321;  42  U.S.C.  4012a;  sec. 
31001(s),  Pub.  L.  104-134, 110  Stat.  1321- 
358,  Pub.  L.  109-351,  and  Pub.  L.  111-203, 
124  Stat.  1376. 

Subpart  A — Uniform  Rules  of  Practice 
and  Procedure 

■  2.  In  §  308.1,  revise  paragraphs  (e) 
introductory  text,  (e)(1),  and  (e)(9),  and 
add  paragraphs  (e)(12)  through  (14)  to 
read  as  follows: 

§  308.1  Scope. 

•k  ic  if  it  i( 

(e)  Assessment  of  civil  money 
penalties  hy  the  FDIC  against 
institutions,  institution-affiliated 
parties,  and  certain  other  persons  for 
which  it  is  the  appropriate  regulatory 
agency  for  any  violation  of: 

(1)  Sections  22(h)  and  23  of  the 
Federal  Reserve  Act  (“FRA”),  or  any 
regulation  issued  thereunder,  and 
certain  unsafe  or  unsound  practices  or 
breaches  of  fiduciary  duty,  pursuant  to 

12  U.S.C.  1828(j)  or  12  U.S.C.  1468; 

*  *  ★ 

(9)  The  terms  of  any  final  or 
temporary  order  issued  under  sec:tion  8 
of  the  FDIA  or  of  any  written  agreement 
executed  by  the  FDIC]  or  the  former 
Office  of  Thrift  Supervision  (OTS),  the 
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terms  of  any  condition  imposed  in 
writing  by  the  FDIC  in  connection  with 
the  grant  of  an  application  or  request, 
certain  unsafe  or  unsound  practices  or 
breaches  of  fiduciary  duty,  or  any  law 
or  regulation  not  otherwise  provided 

herein  pursuant  to  12  U.S.C.  1818(iK2); 

*  *  * 

(12)  Certain  provisions  of  Section  5  of 
the  Home  Owners’  Loan  Act  (HOLA)  or 
any  regulation  or  order  issued 
thereunder,  pursuant  to  12  U.S.C. 
1464(dKl),  (5)-(8),  (s),  and  (v); 

(13)  Section  9  of  the  HOLA  or  any 
regulation  or  order  issued  thereunder, 
pursuant  to  12  U.S.C.  1467(d);  and 

(14)  Section  10  of  HOLA,  pursuant  to 
12  U.S.C.  1467a(a)(2)(D),  (g),  (i)(2)-(4) 
and  (r). 

***** 

■  3.  In  §  308.3,  revise  paragraphs  (e), 

())(3),  and  (1)  through  (r),  and  add 
paragraph  (s)  to  read  as  follows: 

§308.3  Definitions. 

***** 

(e)  Designee  of  the  Board  of  Directors 
means  officers  or  officials  of  the  Federal 
l)(:])o.sit  In.surance  C^orporation  acting 
jnirsuant  to  authority  delegated  by  the 
Board  of  Dirijctors. 

A  *  *  *  * 

(i)*  *  * 

(;t)  Any  .savings  association  as  that 
terin  is  delined  in  section  ;t(l))  of  the 
I'l  )1  A  ( 1 2  t  )..S.( ).  181 3(1))),  any  savings 
and  loan  liohling  company  or  <iny 
snlisidiai  y  tliereoi  (oilier  than  a  liank)  as 
lliose  lernis  aie  delined  in  section  lll(a) 
ol  llie  lini.A  (12  I). I■1l.7a(a)); 

(I)  Invest igiilinii  means  any 
III  vesi  i|’,al  ion  condncled  pnr.snani  In 
seel  ion  I  0(c)  ol  I  lie  Id  )l  A  or  pm  snani  lo 
section  :.(d)(  I  )(ll)  ol  I  It  )I.A  (  12  I  i. 
Idl.3(d)(l)(ll)). 

(ill)  I, deal  Knles  means  lliose  rules 
prim  III  (gated  by  the  I  I  )l(  i  in  I  liose 
snliparl.s  ol  lids  pari  oilier  Ilian  .snhparl 
A. 

(n)  ( Iffice  of  l•'in(ln(:i(tl  Insliliilion 
Adjiidicnlion  (“Old A”)  means  the 
executive  body  charged  with  overseeing 
Ibe  administration  of  administrative 
enforcement  proceedings  of  the  Office  of 
the  C.omptroller  of  the  Currency 
(“OeXi”),  the  Board  of  (Governors  of  the 
Federal  Reserve  Board  (“FRB”),  the 
FDIC,  and  the  National  Credit  Union 
Administration  (“NCUA”). 

(o)  Party  means  the  FDIC  and  any 
person  named  as  a  party  in  any  notice. 

(p)  Person  means  an  individual,  sole 
proprietor,  partnership,  corporation, 
unincorporated  association,  trust,  joint 
venture,  pool,  syndicate,  agency  or  other 
entity  or  organization,  including  an 
institution  as  defined  in  paragraph  (j)  of 
this  section. 


(q)  Respondent  means  any  party  other 
than  the  FDIC. 

(r)  Uniform  Rules  means  those  rules 
in  subpart  A  of  this  part  that  pertain  to 
the  types  of  formal  administrative 
enforcement  actions  set  forth  at  §  308.1 
and  as  specified  in  subparts  B  through 
P  of  this  part. 

(s)  Violation  includes  any  action 
(alone  or  with  another  or  others)  for  or 
toward  causing,  bringing  about, 
participating  in,  counseling,  or  aiding  or 
abetting  a  violation. 

■  4.  In  §  308.25,  revise  paragraph  (b)  to 
read  as  follows: 

§  308.25  Request  for  document  discovery 
from  parties. 

***** 

(b)  Production  or  copying.  The  request 
must  specify  a  reasonable  time,  place, 
and  manner  for  production  and 
performing  any  related  acts.  In  lieu  of 
inspecting  the  documents,  the 
requesting  party  may  specify  that  all  or 
some  of  the  responsive  documents  be 
cojiied  and  the  copies  delivered  to  the 
requesting  jiarty.  If  copying  of  fewer 
than  250  jiages  is  reejuested,  tbe  party  to 
wbom  tbe  nujuest  is  addre.ssed  .siiall 
bear  tbe  cost  of  copying  and  .sbi|)ping 
ebarges.  If  a  jiarty  re(|ue.sts  251)  pages  or 
more  of  copying,  tbe  re(|uestiug  party 
sball  pay  for  Ibe  copying  and  sbippiiig 
ebarges.  ( iopying  ebarges  are  Ibe  cmreiil 
per  page  copying  rate  imposed  by  12 
Cl' It  pari  .till)  implemeiiliiig,  Ibe 
I'l  end  mil  ol  bib  inn  al  ion  A  cl  (It  I  i. 
1)1)2).  Tbe  party  to  wbom  Ibe  leipiesi  is 
addressed  may  require  paymeni  in 
advance  beloie  prodnciii)'  Ibe 
dui.nmenls. 


Subptirl  B — GonornI  Rules  ol 
Procedure 

■  t>.  In  ft  .31)8.  I II I ,  revise  I iara)',rapb  (a ) 
and  add  |)aragrapb  (d)  lo  read  as 
(ol  low.s; 

§308.101  Scope  of  Local  Rules. 

(a)  ,Snb|)arls  B  and  ( of  Ibe  Local 
Rides  |)re.scribe  rules  of  practice  and 
procedure  lo  be  followed  in  Ibe 
administrative  enforcement  proceedings 
initiated  by  tbe  FDIC,  as  set  forib  in 
§308.1  of  the  Uniform  Rules. 
***** 

(d)  Snbparts  A,  B,  and  Ci  of  this  part 
prescribe  the  rules  of  practice  and 
procedure  to  applicable  to  adjudicatory 
proceedings  as  to  which  hearings  on  the 
record  are  provided  for  by  the 
assessment  of  civil  money  penalties  by 
the  FDIC  against  institutions, 
institution-affiliated  parties,  and  certain 
other  persons  for  which  it  is  the 
appropriate  regulatory  agency  for  any 


violation  of  section  15(c)(4)  of  the 
Exchange  Act  (15  U.S.C.  78o(c)(4)). 

■  6.  In  §  308.107,  revise  paragraph  (a)  to 
read  as  follows: 

§  308.1 07  Document  discovery. 

(a)  Parties  to  proceedings  set  forth  at 
§  308.1  of  the  Uniform  Rules  and  as 
provided  in  the  Local  Rules  may  obtain 
discovery  only  through  the  production 
of  documents.  No  other  form  of 
discovery  shall  be  allowed. 
***** 

Subpart  C — Rules  of  Practice  Before 
the  FDIC  and  Standards  of  Conduct 

■  7.  In  §  308.109,  revise  paragraphs 
(b)(1)  and  (2)  to  read  as  follows: 

§308.109  Suspension  and  disbarment. 

***** 

(b)  *  *  * 

(1)  Any  counsel  who  has  been  and 
remains  suspended  or  disbarred  by  a 
court  of  the  United  States  or  of  any 
.state,  territory,  district,  commonwealth, 
or  jios.session;  or  any  person  wbo  bas 
been  and  remains  snsjiended  or  barred 
from  jnactice  before  tbe  OCC,  Board  of 
( iovernors,  Ibe  ( )T.S,  Ibe  N( 3  )A,  Ibe 
.Seenrilies  and  I'lxcbange  ( iommissioii, 
or  Ibe  ( lommodity  I'  lilnres  Trailing 

( ioimni.ssion;  or  any  person  wbo  bas 
been,  witbin  tbe  Iasi  len  yeais, 
cimvicleil  ol  a  lebmy,  oi  ol  a 
misilemeanoi  involving  moial 
Impilmie,  .'iball  be  .snspemleil 
antoiimtically  liom  appealing,  or 
pi  iiel  it  :i  ng  beioie  I  be  T'l  )l(i.  A 
ili.'ibai  iiieni,  suspension,  in  eoiivii  lion 
wilbin  Ibe  meaiiiiig  oi  Ibi.'i  paiag,ia|ib  |b) 
sball  be  deemed  lo  bave  ik.i.iii  red  wbeii 
Ibe  disliai  I  iiig,,  la  is  pending,  oi 
(  on vii .1  i iig,  ag,em :y  oi  1 1  ibim.'il  enlei .'i  ils 
|iidg,meiil  Ol  Ol  del ,  I  eg,ai  d  le.<;s  ol  wbelbei 
an  ap|ieal  i.s  pending,  or  could  be  taken, 
and  iiK.liide.s  a  jiidg,nienl  or  an  order  on 
a  plea  ol  nolo  conlendere  or  on  con.seni, 
reg,ardless  oi  wbelbera  viobilion  is 
admilled  in  Ibe  consenl. 

(2)  Any  person  a|)peaiingoi 
practicing  befoi'e  Ibe  FDIC  wbo  is  lln* 
snbj(!cl  of  an  oi'der,  judgment,  decree,  or 
(inding  of  tbe  typiss  .set  fortb  in 
paragraph  (1))(1)  of  tins  section  sball 
j)romptly  file  with  tbe  Executive 
.Set:retary  a  coj)y  thereof,  together  with 
any  related  opinion  or  statement  of  the 
agency  or  tribunal  involved.  Any  person 
who  fails  to  so  file  a  copy  of  the  order, 
judgment,  decree,  or  finding  within  30 
days  after  the  entry  of  the  order, 
judgment,  decree,  or  finding  or  the  date 
such  person  initiates  practice  before  the 
FDIC,  for  that  reason  alone  may  be 
disqualified  from  practicing  before  the 
FDIC  until  such  time  as  the  appropriate 
filing  shall  be  made.  Failure  to  file  any 
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such  paper  shall  not  impair  the 
operation  of  any  other  provision  of  this 
section. 

*  *  yc  *  * 

Subpart  K — Procedures  Applicable  to 
Investigations  Pursuant  to  Section 
10(c)  of  the  FDIA  and  Section  5(d)(1)(B) 
of  HOLA 

■  8.  Section  308.144  is  revised  to  read 
as  follows: 

§308.144  Scope. 

The  procedures  of  this  subpart  shall 
be  followed  when  an  investigation  is 
instituted  and  conducted  in  connection 
with  any  open  or  failed  insured 
depository  institution,  any  institutions 
making  application  to  become  insured 
depository  institutions,  and  affiliates 
thereof,  or  with  other  types  of 
investigations  to  determine  compliance 
with  applicable  law  and  regulations, 
jnir.suant  to  section  l()(c)  of  the  FUIA 
(12  U.S.C.  182()(c))  or  section  5(d)(1)(H) 
of  HOLA  (12  U.S.C.  14()4(d)(l)(H)).  Tlio 
Uniform  Rules  and  subpart  H  of  the 
Local  Rides  sliall  not  a|)ply  to 
investigations  under  this  snhpart. 

■  U.  .Section  308.145  is  riwised  to  read 
as  follows: 

§308.145  Conduct  ot  investigation. 

An  invesligation  shall  he  initialed 
indy  upon  issuance  nl  an  ni<ler  hy  llie 
Itoaid  nl  I  liieclni.s;  in  hy  the  ( ieneial 
(  innn.sel,  llie  I  lirecinr  nl  the  I  )i  vi.sinn  nl 
Ki.‘;l  Manageinenl  .'in|iervisiiin,  the 
I  li  I  eel  III  III  llie  I  )i  vis  inn  nl  I  )e|in.sitni  anil 
Cnnsnniei  l‘intei.linn,  in  then  ie.S|iei  live 
ile.sigiiee.s.  The  inilei  .-.hall  inilii.ale  Ihe 
I  nil  I II  i.se  nl  llie  i  n  ve.sl  ig^al  ii  in  anil 
I  lesigjiale  f  I  lIC.s  i  e|n  e.senlal  i  ve|.<;|  In 
iliieel  die  i.nnilni.l  nl  llie  in  ve.sl  igal  inn . 

I  l|inn  a|i|ilii.alinn  anil  Ini  gnnil  i.anse 
.slinwn,  die  |iersnns  wlin  i.s.sne  Ihe  inilei 
nl  i n vest igal  inn  may  limit, 
ninilily,  in  williilraw  il.  I  l|inn  llie 
I  nncin.sinn  nl  Ihe  i  n  vest  igal  inn ,  an  iinlei 
nl  lerminatinn  nl  Ihe  inveslig.al inn  .shall 
he  i.ssned  hy  the  pei.siins  is.sning  Ihe 
nrdei  id  invesligalion. 

■  1 1).  .Section  308. 140  is  revised  In  riiad 
as  follows: 

§308.146  Powers  of  person  conducting 
investigation. 

The  jierson  de.signated  to  conduct  the 
investigation  .shall  have  the  power, 
among  other  things,  to  admini.ster  oaths 
and  affirmations,  to  take  and  preserve 
te.stimony  under  oath,  to  issue 
.subpoenas  and  subpoenas  duces  tecum 
and  to  apply  for  their  enforcement  to  the 
United  States  District  Court  for  the 
judicial  district  or  the  United  States 
court  in  any  territory  in  which  the  main 
office  of  the  bank,  institution,  or  affiliate 
is  located  or  in  which  the  witness 


resides  or  conducts  business.  The 
person  conducting  the  investigation 
may  obtain  the  assistance  of  counsel  or 
others  from  both  within  and  outside  the 
FDIC.  The  persons  who  issue  the  order 
of  investigation  may  limit,  quash,  or 
modify  any  subpoena  or  subpoena 
duces  tecum,  upon  application  and  for 
good  cause  shown.  The  person 
conducting  an  investigation  may  report 
to  the  Board  of  Directors  any  instance 
where  any  attorney  has  engaged  in 
contemptuous  dilatory,  obstructionist, 
or  contumacious  conduct  or  has 
otherwise  violated  any  provision  of  this 
part  during  the  course  of  an 
investigation.  The  Board  of  Directors, 
upon  motion  of  the  person  conducting 
the  investigation,  or  on  its  own  motion, 
may  make  a  finding  of  contempt  and 
may  then  .summarily  su.spend,  without  a 
hearing,  any  attorney  representing  a 
witne.ss  from  further  participation  in  the 
investigation. 

■  1 1.  Section  308.147  is  revised  to  read 
as  follows: 

§308.147  Investigations  confidential. 

Investigations  shall  lx;  confidential, 
inlonnalion  and  documents  obtained  hy 
the  FI  )IU  in  Ihe  course  of  such 
investigalions  shall  mil  he  disclosed, 
excejil  as  |)i oviiled  in  pari  300  of  this 
chapter  and  as  olherwise  reipiireil  hy 
law. 

■  12.  liUf  !t08.  I  48,  I  evise  I  he 
mlioilni.loi  y  lexi  ami  paiag,iapli  (i  )  In 
I  eai I  as  lol  li iw.s; 

§3011  140  lilglilH  of  wllnonnon 

III  an  1 II VIII. I  Igal  ii  m : 

|i .)  All  pel  SI  ms  lest  il  y  mg  slial  I  he 
seipiesleieil.  !aii  h  peisiiiis  ami  Iheii 
i.iimisel  shall  mil  he  pieseiil  ilmmg  Ihe 
leslimimy  nl  any  iilhei  peisim,  unless 
permilleil  in  Ihe  ilisi.ieliim  nl  Ihe  person 
1 .1  mi  Ini  .1  i  iig,  the  invesligalion.  Neither 
alliiiney(s)  lor  Ihe  iiislilntiim  that  is  Ihe 
snlijecl  III  the  inveslig.alion,  nor 
allorney(s)  lor  iiiiy  oilier  inleresleil 
persons,  shall  have  any  right  to  he 
present  during  Ihe  lestimony  of  any 
witness  not  personally  represented  hy 
such  attorney; 

A  *  *  *  * 

■  13.  In  §  308.150,  revise  paragraph  (a) 
to  road  as  follows: 

§308.150  Transcripts. 

(a)  General  rule.  Transcripts  of 
testimony,  if  any,  shall  be  recorded  by 
an  official  reporter,  or  by  any  other 
person  or  means  designated  by  the 
person  conducting  the  investigation.  A 
witness  may,  solely  for  the  use  and 
benefit  of  the  witness,  obtain  a  copy  of 
the  transcript  of  his  or  her  testimony  at 
the  conclusion  of  the  investigation  or,  at 


the  discretion  of  the  person  conducting 
the  investigation,  at  an  earlier  time, 
provided  that  the  witness  submits  a 
written  request  for  the  transcript  and  the 
transcript  is  available.  The  witness 
requesting  a  copy  of  his  or  her 
testimony  shall  bear  the  cost  thereof. 

A  A  A  A  A 

Subpart  N— Rules  and  Procedures 
Applicable  to  Proceedings  Reiating  to 
Suspension,  Removal,  and  Prohibition 
Where  a  Felony  Is  Charged 

■  14.  In  §  308.161,  revise  the 
introductory  text  and  paragraph  (a) 
introductory  text  to  read  as  follows: 

§308.161  Scope. 

The  rules  and  procedures  set  forth  in 
this  subpart  shall  apply  to  the  following: 

(a)  Proceedings  to  suspend  an 
institution-affiliated  party  of  an  insured 
state  nonmember  bank,  or  an  insured 
.state  savings  association,  or  to  jirohihit 
such  jiarty  from  further  participation  in 
the  conduct  of  the  affairs  of  any 
de|)o.sit()ry  institution,  if  continued 
.service  or  jiarticipation  hy  such  party 
posed,  poses,  or  may  po.se  a  threat  to  the 
inlei'esis  of  Ihe  deposilors  of,  or 
threatened,  Ihrealens,  or  may  Ihrealen  to 
imjiair  pnlilii:  ciinlidence  in,  any 
lelevani  ilepiisiliiry  in.slilnliiin  (as 
ileliiieil  al  sei.tiiiii  18  I8|g)|  I  )|l'i)  iil  Title 
12),  where  the  imliviilnal  is  llie  .snlijei.t 
III  any  .stale  in  leileial  iiiliii  mat  inn , 
iiiilii  Imeiil,  III  i.imi|ilaiiil,  iiiviilviiig  llie 
I  iimmis.siim  nl,  ni  |iai  lii.i|ialiim  m: 

■  I  !>  Ill  §  .3118  Ml. 3,  levise  |iaiagi.ipli 
|a|(2.)  ami  |i  )|  I  |  anil  (2),  anil  ailil 
paiagiapli  |il|  In  mail  a.s  Inllnw.s; 

§.3(llt.  163  Nnllcii  ol  niinpitiuilnn  or 
protiilillloii,  iind  ordorn  of  roiiioviil  or 
protillrilloii. 


(2)  The  snspeiisinn  in  pinhihilinn 
shall  he  elleclive  immedialely  npnn 
.service  on  the  inst itnt ion  afiilialed 
jiaily,  who  shall  innnediately  (:om|)ly 
with  the  re(|nirements  thereof,  and  shall 
remain  in  effect  until  final  dis|)osition 
of  the  information,  indictment, 
complaint,  or  until  it  is  terminated  hy 
the  Board  of  Directors  or  its  de.signeo 
under  the  provisions  of  §  308.164  or 
otherwi.se. 

A  A  A  A  A 

(c)  *  *  * 

(1)  Inform  the  institution-affiliated 
party  that  a  written  request  for  a 
hearing,  stating  the  relief  desired  and 
grounds  therefore,  and  any  supporting 
evidence,  may  be  filed  with  the 
Executive  Secretary  within  30  days  after 
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service  of  the  written  notice  or  order; 
and 

(2)  S(!t  idrtli  the  l)asis  and  facts  in 
snpj)ort  of  tlie  notice  or  ord(!r  and 
address  tlie  relevant  considerations 
specified  in  §2()H.1(>2  of  this  snhpart. 

(d)  To  obtain  a  hearing,  the 
iiislitiition  affiliated  party  shall  file  with 
the  fixeciit iv(!  Scscretary  a  wiitt(!ii 
KMpiest  fora  hearing  within  .it)  days 
after  stn  vice  of  the  iiotici!  of  suspension 
or  prohihition  or  the  oidei  of  rtnnoval  oi 
proliihition,  which  shall: 

( 1 )  Admit  or  deny  specifically  each 

a  I  leg, at  ion  in  the  not  ice  or  order,  or  state 
that  the  institution  aililiated  party  is 
without  knowledg,e  or  iidormation, 
which  statement  sliall  have  the  eilect  of 
a  denial.  Any  alh;g,ation  not  denied  ^;hall 
he  deemed  to  Ik;  admitted.  Wh(;n  an 
in.stitntion  altiliat(;d  party  intends  in 
g,ood  faith  to  deny  only  a  pait  oi  or  to 
(|nalify  an  a  I  leg, at  ion,  he  shall  speedy  so 
mneh  of  it  a.s  is  ti  ne  and  shall  deny  only 
the  remainder;  and 

(2)  .Shall  slate  whether  the  inslilnlion 
affiliali;d  |iarly  is  re(|nesling  termination 
or  modification  of  the  notice  or  order, 
and  shall  stale  with  particularity  how  he 
intends  to  show  that  his  contimi(;d 
.service  to  or  |)artici|)alion  in  the 
conduct  of  lh(!  affairs  of  lln;  depository 
institution  would  not,  or  is  not  likely  to, 
pos(!  a  threat  to  the  interests  of  its 
depositors  or  to  impair  public 
confidence  in  the  depo.sitory  institution. 
■  16.  In  §  308.164,  revise  ])aragraph.s 
(h)(3)  and  (5),  and  add  paragraph  (b)(10) 
to  read  as  follows: 

§308.164  Hearings. 

***** 

(b)  *  *  * 

(3)  The  institution-affiliated  party 
may  appear  at  the  hearing  and  shall 
have  the  right  to  introduce  relevant  and 
material  documents.  Members  of  the 
FDIC  enforcement  staff  may  attend  the 
hearing  and  participate  as 
representatives  of  the  FDIC  enforcement 
staff.  Following  the  introduction  of  all 
evidence,  the  applicant  and  the 
representative  of  the  FDIC  enforcement 
staff  shall  have  an  opportunity  for  oral 
argument;  however,  the  parties  may 
jointly  waive  the  right  to  oral  argument, 
and,  in  lieu  thereof,  elect  to  submit 
written  argument. 
***** 

(5)  At  the  discretion  of  the  presiding 
officer,  witnesses  may  be  presented 
within  specified  time  limits,  provided 
that  a  list  of  witnesses  is  furnished  to 
the  presiding  officer  and  to  all  other 
parties  prior  to  the  hearing.  Witnesses 
.shall  be  sworn,  unless  otherwise 
directed  by  the  presiding  officer.  The 
presiding  officer  may  a.sk  questions  of 
any  witness.  Each  party  shall  have  the 


ojjportunity  to  cro.ss-examine  any 
witness  pro.sented  by  au  ojijiosing  jiarty. 
The  tran.scri])t  of  the  jiroceediugs  shall 
1)(;  lurnished,  upon  reijiuj.st  and  jiaymeiit 
of  the  cost  thereof,  to  the  iustitutiou- 
aHilial(;d  |)arty  allorded  the  hearing.  A 
copy  of  t  he  transcript  shall  he  S(;ul 
directly  to  the  presiding  officer,  who 
shall  have  authority  to  corr(;cl  the 
lecord  sua  spoule  or  upon  the  motion  ol 
any  parly. 

A  A  A  A  A 

( III)  The  inslitiilioii  aililiated  jiarly 
has  the  hmdeii  of  .showing,,  hy  a 
pieponderance  ol  tin;  evidence,  that  hi.s 
or  her  coiilimM;d  sei  vice  to  or 
p:nlici|ialioii  in  Ihecomhici  oi  the 
aiiiiir.s  ol  a  (h;po.silory  i n.sl i I nl ion  does 
not,  or  i.s  not  likely  to,  |)o.se  .'i  threat  to 
the  iiitei'ests  oi  the  depo.sitory 
iiisl  it  nl  ion’s  depositor.s  or  lhreal(;n  to 
impaii  pnhiic  coididenct;  in  the 
(leposiloiy  institution. 

A  A  A  A  A 

PART  390— REGULATIONS 
TRANSFERRED  FROM  THE  OFFICE  OF 
THRIFT  SUPERVISION 

■  1  7.  The  authority  citation  for  part  360 
i.s  revised  to  r(;ad  a.s  follows: 

Aiilhorily:  12  l)..S.(;.  1(11*1. 

.Siil)))art  A  (ilse  issn(;(l  imder  12  IJ..S.(!. 

1»2n. 

.Siih))art  8  also  issucri  iiiuler  12  IJ..S.C;. 

1H1H. 

.Siih])art  (i  also  issued  under  .*)  U..S.C’..  .*>04; 
554-.'557;  12  IJ.S.C;.  1464;  1467;  1468;  1817; 
1818;  1820;  1829;  3349,4717;  15  IJ.S.C.  78/; 
780-5;  78U-2;  28  IJ.S.C.  2461  note;  31  IJ.S.C. 
5321;  42  IJ.S.C.  4012a. 

Subpart  D  also  issued  under  12  IJ.S.C. 

1817;  1818;  1820;  15  U.S.C.  78/. 

Subpart  E  also  issued  under  12  IJ.S.C. 

1813;  1831m;  15  U.S.C.  78. 

Subpart  F  also  issued  under  5  U.S.C.  552; 
559;  12  U.S.C.  2901  et  seq. 

Subpart  G  also  issued  under  12  U.S.C.  2810 
et  seq.,  2901  et  seq.;  15  U.S.C.  1691;  42  U.S.C. 
1981, 1982, 3601-3619. 

Subpart  H  also  issued  under  12  U.S.C. 

1464;  1831y. 

Subpart  I  also  issued  under  12  U.S.C. 
1831X. 

Subpart )  also  issued  under  12  U.S.C. 
1831p-l. 

Subpart  L  also  issued  under  12  U.S.C. 
1831p-l. 

Subpart  M  also  issued  under  12  U.S.C. 

1818. 

Subpart  N  also  is.sued  under  12  U.S.C. 
1821. 

Subpart  O  also  issued  under  12  U.S.C. 
1828. 

Subpart  P  also  issued  under  12  U.S.C. 

1470;  1831e;  1831n;  1831p-l;  3339. 

Subpart  Q  also  issued  under  12  U.S.C. 
1462;  1462a;  1463;  1464. 

Subpart  R  also  issued  under  12  U.S.C. 

1463;  1464;  1831in;  1831n;  1831p-l. 

.Subpart  S  also  is.sued  under  12  U.S.C. 

1462;  1462a;  1463;  1464;  1468a;  1817;  1820; 


1828;  1831e;  1831o;  1831])-!;  1881-1884; 
3207;  3339;  15  U.S.C.  78h;  78/;  78in;  78n; 
78));  78(|;  78w;  31  U.S.t:.  5318;  42  tJ.S.C. 
4106. 

.Sul)|)arl  akso  issued  under  12  II..S.C. 
1462a;  146;i;  1464;  15  U.S.C.  78<:;  78/,  78iii; 
78ii;  78w. 

,Sul)|)arl  II  also  issued  iiiidei'  12  ll.,S.(!. 
1462a;  14():t;  14(.4;  I!.  U.S.C.  78(:;  78/,  78iu; 
/8u;  78|);  78w;  78d  I ;  724  1 ;  7242;  /24;t; 
72.44;  72.(.l;  72.(.4;  72.(.!.. 

.Suh|)ait  V  also  issued  iniilei  12.  I  I.S. (  2 
:t2.(ll  :t2.08 

Suligail  W  also  issued  iiudei  12.  U.S.(  I. 
M62.a;  I4(>:i.  I4(>4,  11.  U.S.(  i.  78(.;  78/.  78m; 
78u;  78|);  78w. 

Sidi|iait  X  also  it. sued  iiiidei  12.  U.S.(  I. 
1462;  I4(.;ta;  I4(.:t,  1464;  I828.;i.t:u  cl  .sef/. 

Suligart  y  idtai  issued  inidei  12. 

1 1 ;;.( :.  niiuo 

Suligai I  /.  ali.o  i tamed  uiidei  12.  U.S.(  1. 
I4(.2.;  I462.a;  I4(.:i.  14(>4;  I  82.8  (imle). 

Subpart  B — (Removed  and  reserved] 

■  I  8.  Kttmnvo  oml  lo.soi  vn  |iui  t  3*10. 
.snl)|)<'n’l  It  cim.si.sl ing,  ol  3*10.  Ill 
throng, h  .3*10.23. 

Subpart  C — [Removed  and  reserved] 

■  10.  K(!mov(!jm(l  Kt.sorvit  pni  l  .300, 
.snh|)in  l  ( I  consist  ing  of  ,300.30 
through  .300.7.5. 

Subpart  D — [Removed  and  reserved] 

■  2(1.  Komovn  .nnl  ro.snrvo  jnirt  300, 
snhpiirt  D  consisting  of  §§  300.60 
through  3t)0.66. 

Subpart  E — [Removed  and  reserved] 

■  21 .  Remove  and  re.serve  part  390, 
subpart  E  consisting  of  §§  390.90 
through  390.97. 

Dated  at  Washington,  DC,  this  8th  day  of 
April,  2014. 

By  order  of  the  Board  of  Directors. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Executive  Secretary. 

|FR  Doc.  2014-08260  Filed  4-18-14;  8:45  am) 

BILLING  CODE  6714-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12CFR  Parts  335  and  390 

RIN  3064-AE07 

Securities  of  State  Savings 
Associations  and  Securities  of 
Nonmember  Insured  Banks 

AGENCY:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  F’ederal  Deposit 
Insurance  Corporation  (“FDIC”) 
proposes  to  rescind  and  remove  its 
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regulations  c:(nu:(;rning  socurilios  of 
State  savings  associations  and  amend  its 
regulations  ridating  to  s(u:nrities  of 
nonineinixn'  insured  l)anks,  extiniding 
applicahility  to  State  savings 
associat  ions. 

DATES:  (ionnnents  innst  lie  leceived  on 
or  lieiore  jnne  21),  20  M. 

ADDRESSES:  Yon  may  .sniimil  commenl.s, 
identified  liy  KIN  itOOT  Aid)'/,  liy  any  ol 
llie  lollowiii)’,  melliods: 

•  A;;em  y  Wi-li  aitc  lilljt:// 

WWW.  I,li  (  .)>n\'/ii‘i\iiliili()n;i/l(iw!i/l<‘tlciiil/ 

I inij iDuc.lil ml  I'ollriw  iiisiriiclion.s  lor 
MilimilliM)'  i.ommeiils  on  llie  A|',eni:y 
W«;li;;il<!. 

•  l^lm<lil:  ( jiiiiiiiciil;i<<>il(li(  .jutv.  Include 
the  KIN  .TOtiT  Aid)'/  on  llie  .'ailiiecl  line 
ol  I  lie  messaj'e. 

•  Aln/7.  Koliei  I  Id  I'eldman,  Kxecniive 
.Secretary,  A I  lent  ion;  ( ion  mien  1;;,  federal 
I  le|  losil  I  n.snr.'ince  ( iorporal  ion ,  I  >  lilt  I'/l  li 
.Sliisel  NW.,  W;i.'iliin)’,lon,  I )( i  2.1)42.0. 

•  / hiiid  I h-livrry:  ( ionnnents  may  lie 
hand  delivered  to  the  jniard  station  at 
the  rear  ol  t III!  .STiO  I '/tli  .Street  l(nildin)’, 
(located  on  f  .Street)  on  hiisiniiss  days 
h(!lween  7  a.m.  and  h  ji.in. 

I’lihlic  liisjHu.lion:  All  comments 
reciiived  must  incindi!  tlii!  agency  name 
and  KIN  .'tl)(>4-Ald)7  for  this  rnhiinaking. 
All  comments  received  will  he  |)o.sled 
wilhont  changi!  to  lill[)://www.f(li(:.^()v/ 
refill  hit  ions/laws/fcdcrdl/fHoposa. lit  ml, 
including  any  piirsonal  information 
jirovided.  Papisr  copies  of  jnihlic 
comments  may  b(!  ordered  from  the; 
flllC]  Public  Information  (ienter,  3501 
North  Fairfax  Drive,  Room  E-1002, 
Arlington,  VA  22226  by  telephone  at 
(877)  275-3342  or  (703)  562-2200. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Chapman,  Senior  Staff 
Accountant,  Division  of  Risk 
Management  Supervision,  202-898- 
8922  or  dchapman@fdic.gov,  Maureen 
Loviglio,  Senior  Staff  Accountant, 
Division  of  Risk  Management 
Supervision,  202-898-6777  or 
mloviglio@fdic.gov,  Mark  G.  Flanigan, 
Counsel,  Legal  Division  202-898-7426 
or  mflanigan@fdic.gov,  or  Grace  Pyun, 
Senior  Attorney,  Legal  Division  202- 
898-3609  or  gpyun@fdic.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Deposit  Insurance  Corporation 
(“FDIC”)  proposes  to  rescind  and 
remove  from  the  Code  of  Federal 
Regulations  12  CFR  part  390  subpart  U, 
entitled  Securities  of  State  Savings 
Associations  (“part  390  subpart  U”)  and 
all  references  thereto,  and  revise  12  CFR 
part  335  (“part  335”),  currently  entitled 
Securities  of  Nonmember  Insured 
Ikmks,  to  extend  its  applicability  to 
State  savings  associations.  Part  390 
subpart  IJ  was  included  in  the 
regulations  that  were  transferred  to  the 


FDIC  from  the  Office  of  Thrift 
.Snpiii  vision  (“OTS”)  on  July  21, 2011, 
in  connecliiin  with  the  implementiition 
Ilf  applicabli!  provisions  of  Title  III  of 
Ihe  Dodd  Frank  Wall  .Street  Reform  and 
( ionsnmer  Prolection  Act  ("Dodd  Frank 
Ad”).  I  Ipon  removal  of  pari  390  snbpart 
1 1  and  all  related  lelerences  from  Ihe 
11  )l(  i  inhis  and  regnlations  and 
amendmeni  ol  pail  335,  all  .Slale 
mmmembei  hanks  and  .Slale  .saving, s 
a!;socialioie;  having,  .siicmilie.s  regisleied 
imr.snani  lo  Ihe  .Secmilie!i  fixchange  Ai.l 
ol  19.34  (" l'ixi.hang,e  Ai.l")  ami  loi  whii.h 
Ihe  I' I  )l(  i  ha.s  heeii  desig,iialed  Ihe 
a|ipiopi  iale  ledeial  hanking,  agency  will 
he  .snhieci  lo  ihe  disclo.sme  and  iiling, 
iei|niiemenl.s  lonnd  al  |iail  it.tli.  The 
piiiposed  inie  would  lelille  pail  3.3li  a;; 
Sci  III  il ir;:  nf  Sliilr  Nmmirmliri  Itimki. 
mid  Sliilr  Siiviiii’;;  iiiliiiiia  and 

revise  pail  ;<.'![>  hy  iirieiling,  Ihe  lenii 
“.Slali!  .saving,*:  a.';so(;ial ion”  where 
appropriale  so  lhal  ihe  FI  )l(  i  rides 
g,overning,  Ihe  di.*:closnre  and  Iiling, 
reipiiremiinls  ol  seenrilies  r(!g,islered 
imrsnani  lo  Ihe  l'ixchang,e  Acl  will  apply 
lo  bolh  .Slale  nonmendier  hanks  and 
.Stall!  .savings  a.ssocialions.  Finally,  Ihe 
proposed  ride  makirs  minor  lechnical 
and  conforming  amendm(!nls  to  part  3,'i5 
hy  r(!moving  section  3.'t5.901  and 
diileling  all  riiferences  lo  Ihi!  “Division 
of  .Snpei'vision  and  Consumer  Protection 
(D.SC)”  and  adding  the  words  “Division 
of  Risk  Management  .Snpiirvision 
(RM.S)”  to  reflect  an  internal  FDIC 
reorganization. 

1.  Background 

The  Dodd-Frank  Act 

The  Dodd-Frank  Act,  signed  into  law 
on  july  21,  2010,  provided  for  a 
substantial  reorganization  of  the 
regulation  of  State  and  Federal  savings 
associations  and  their  holding 
companies.^  Beginning  July  21,  2011, 
the  transfer  date  established  hy  section 
311  of  the  Dodd-Frank  Act,^  the  powers, 
duties,  and  functions  formerly 
performed  by  the  OTS  were  divided 
among  the  FDIC,  as  to  State  savings 
associations,  the  Office  of  the 
Comptroller  of  the  Currency  (“OCC”),  as 
to  Federal  savings  associations,  and  the 
Board  of  Governors  of  the  Federal 
Reserve  System  (“Federal  Reserve 
Board”),  as  to  savings  and  loan  holding 
companies.  Section  316(b)  of  the  Dodd- 
Frank  Act,-^  provides  the  manner  of 
treatment  for  all  orders,  resolutions, 
determinations,  regulations,  and  other 
advisory  materials  that  had  heen  issued. 


’  Dodd-Frank  Wall  Street  Reform  and  Clonsumor 
Protection  Act,  I’ublic  Law  111-203, 12  U.S.C:.  5301 
vtsaq.  (2010). 

^12  U.S.t:.  5411. 

^'12  D.S.t:.  5414(1)). 


made,  prii.scribed,  or  allowed  to  become 
(iffeclive  by  Ibi;  OT.S.  The  section 
provides  tbat  if  such  regulatory 
issuances  weri!  in  effect  on  I  hi!  day 
hefori!  Ihe  liansfer  date,  they  cimlinne  in 
effeci  anil  are  enlorceahle  hy  or  against 
the  a|i|iropriale  successor  agency  until 
they  are  moilifieil,  lerminateil,  set  aside, 
Ol'  snperseileil  in  accordance  with 
applicable  law  by  sneh  sni:i:es.*:or 
ag,em:y,  by  any  comi  ol  compeleni 
jni  isdiclioii,  or  by  operalioii  of  law. 

,*^>ei:l  ion  3  I  l)|i:)  ol  ihe  Dodd  Frank 
Al  l  '  hii  thei  iliiecled  Ihe  11  )ll  i  and  Ihe 
(  )(  !( i  to  i:oii.‘:nll  with  one  a  mil  her  and  lo 
|inhli!:h  a  li*:l  ol  the  contimied  (  )T.S 
reg,nlalioii!:  which  would  he  eidoii.ed  hy 
ihe  Id  )l(  !  ami  I  he  (  )(  i(  i,  re.':pi!i.l  i  vely.  (  )ii 
I  mil!  14,  2111  I ,  Ihe  Id  IK  i's  I  (oai  d  ol 
I  liiectoi;;  iipproved  a  "l.i.*:!  ol  (  Id'.'l 
Keg,nlal  ion.*:  lo  he  I'iidorced  hy  Ihe  (  )(  it  i 
and  Ihe  I'  I  )l(  i  Pmsnaiil  lo  Ihe  Dodd 
Frank  Wall  .Sireel  Kelorm  and  ( ioii.':nmer 
Prolection  Acl."  I'hi.*:  Ii.':l  w:i.':  piihli!:hed 
hy  the  FI  )l(  i  and  I  he  ( )( it  i  a;;  a  jni  nl 
Nolice  in  Ihe  Federal  Kegisler  on  |nly 
li,  2t)l  I.'- 

All  hough  .section  it  I  2(b)(2)(B)(i)(ll)  ol 
Ihe  I  )odd  Frank  Act  "  granted  the  ( )( it  i 
rulemaking  anthority  relating  to  bolh 
.Slalt!  and  f  ediiral  .savings  a.ssocialions, 
nothing  in  lln!  Dodd-Frank  Acl  affecl(!d 
lh(!  FDIC’s  existing  anthority  lo  issiu! 
I'egnlalions  nmhir  IIk;  FDI  Acl  :md  other 
laws  as  the  “approjiriate  Fedciral 
hanking  agency”  or  under  similar 
statutory  terminology.  Section  312(c)  of 
the  Dodd-Frank  Act  amended  .section 
3(q)  of  the  Federal  Deposit  Insurance 
Act,^  and  designated  the  FDIC  as  the 
“appropriate  F’ederal  banking  agency” 
for  State  savings  associations.  As  a 
result,  when  the  FDIC  acts  as  the 
designated  “appropriate  Federal 
banking  agency”  (or  under  similar 
terminology)  for  State  savings 
associations,  as  it  does  here,  the  FDIC  is 
authorized  to  issue,  modify,  and  rescind 
regulations  involving  such  associations. 

As  noted,  on  June  14,  2011,  operating 
pursuant  to  this  authority,  the  FDIC’s 
Board  of  Directors  reissued  and 
redesignated  certain  regulations 
transferred  from  the  former  OTS.  These 
transferred  OTS  regulations  were 
published  as  new  FDIC  regulations  in 
the  Federal  Register  on  August  5,  2011.“ 
When  it  republished  the  tran.sf erred 
OTS  regulations  as  new  FDIC 
regulations,  the  FDIC  specifically  noted 
that  its  staff  would  evaluate  the 
transferred  OTS  regulations  and  might 
later  recommend  incorporating  the 


*'12  U.S.C.  5414(c:). 

•'>7()  FR  39247  (July  6,  2011). 
'‘12U..S.C;.  5412(b)(2)(K)(i)(II). 
^12  D.S.C.  1H13((|). 

•>70  FR  47052  (August  5,  2011). 
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translerrecl  O'I’S  regulations  into  other 
M)1C',  rules,  amending  them,  or 
rescinding  them,  as  ajjpropriate. 

One  of  tne  regulations  transferred  to 
the  h’DIC,  12  OFR  part  390  subpart  IJ, 
covers  the  former  OTS  requirements  for 
the  disclosure  and  reporting  by  State 
savings  associations  with  securities 
registered  pursuant  to  section  12(i)  of 
the  Exchange  Act.“ 

The  Securities  Exchange  Act  of  1934 
and  the  Securities  of  State  Nonmember 
Banks  and  State  Savings  Associations 

The  Exchange  Act  governs  the  sales  of 
securities  offered  by  an  issuer  on  the 
secondary  market  and  establishes  a 
mandatory  periodic  disclosure  process 
that  is  designed  to  require  registered 
companies  to  make  public  the 
information  that  investors  would  find 
pertinent  in  making  investment 
decisions. Section  12(i)  of  the 
Exchange  Act  grants  authority  to  the 
Federal  banking  agencies  to  administer 
specific  sections  of  the  Exchange  Act 
and  the  Sarbanes-Oxley  Act  of  2002 
(“SOX  Act”)  with  regard  to  depository 
institutions  for  which  each  Federal  bank 
agency  is  the  appropriate  Federal 
banking  agency.^  ^ 

Prior  to  the  Dodd-Frank  Act,  section 
12(i)  of  the  Exchange  Act  provided  the 
FDIC  with  the  powers,  functions,  and 
duties  vested  in  the  Securities  and 
Exchange  Commission  (“SEC”)  to 
administer  and  enforce  sections  lOA(m), 
12,  13, 14(a),  14(c),  14(d),  14(f),  and  16 
of  the  Exchange  Act  and  sections  302- 
304,  306,  401(b),  404,  406,  and  407  of 
the  SOX  Act  with  respect  to  State 
nonmember  banks.  Also  pursuant  to 
section  12(i),  the  OTS  had  the  same 
vested  authority  with  respect  to  Federal 
and  State  savings  as.sociations.  As  jiart 
of  the  transfer  of  OTS  authority  to  the 
OCC  for  Federal  .savings  a.ssociations 


"ir.  n..s.f;.  7(ti(i). 

An  iKsniir  lliiit  ik  ii  Ixiiik  or  savinj'K  asKociiitioii 
is  siilijnot  lo  lint  n)^islralioM  i(i(|iiir(iiii(!iils  ol  lint 
I'ixchaiif^o  Act  it,  in  ^nnoial,  it  has  snonrilins  listnd 
(ai  a  national  nxcliai^',))  oi ,  as  ol  llin  last  day  ol  its 
last  liscal  ynar,  it  has  total  assets  nxcntidln^  .‘SKI 
inilliiai  and  a  class  ol  n(|nity  snein  itios  hold  ol 
inoa  d  hy  7,11(111  oi  morn  |>nisons.  .See  sections  I  7|h| 
and  I  I  )(ll)  ol  the  Cxchan^'e  Act.  A  hank  or 
sa vi nf.',s  associat ion  issnei  will  hecoine  exeiiipt  lioin 
the  I'lxchan^’e  Act  ie|ioitiii).’,  ie(|oiieinents  il  it  is  no 
l(ai)',ei  listed  on  a  national  ex<.han).>e  or,  il  il  is  not 
listed,  the  innidMa  ol  lecoid  holders  lalls  helow 
1 ,71111  |aas(aac  .'ice  sect  ions  I  7(d )  and  r7|)',)(^ )  ol  I  he 
hxchaiif’e  Ai  l 

' '  I  !•  I  l  .'i  (  !.  '/Illli  I  I  he  Sjiecd leal  ly  eniniiei  sled 
sections  lehile  lo  sections  lOAliii)  (audit  coiiiniillee 
list  ill)',  slandai  dsj,  17  (seciii  il  ins  Mi)',isli  at  ion ),  I  it 
(|ieiiodic  ie|ioitin)',|,  M|ii|  (|iioxies  and  |iioxy 
sohcilalion),  M((  |  (iiiloi mat  ion  slaleineiilsj,  I1|d) 
(leiidei  olleis),  litllj  (election  oi  dlieclois  conleslsj, 
and  III  (lieiieiicial  owiieishi|i  and  ie|ioilin)’,)  ol  Ihe 
I’ixchaiifiii  Act,  and  siii. lions  Mir7  ^lll'l  and  llllli 
(i  oi|ioiale  ies|ionsiliililies)  and  1111(h),  '1111,  lllli, 
and  1117  (enhanced  linancial  disclosiiies)  ol  Ihe 
.'idX  Act 


and  FDIC  for  State  .saving.s  a.s.sociations, 
.section  376(2)  of  the  Dodd-Frank  Act 
amended  .section  12(i)  of  the  Exchange 
Act  to  provide  the  FDIC  with  authority 
over  both  State  nonmember  banks  and 
State  .savings  a.ssociations  to  admini.ster 
the  enumerated  provisions  of  the 
Exchange  Act  and  the  SOX  Act  as  well 
as  the  authority  to  make  such  rules  and 
regulations  as  may  be  necessary  for  the 
execution  of  the  functions  vested  in  the 
FDIC  under  section  12(i).’2 

As  noted  above,  the  regulations 
governing  OTS  implementation  of  the 
securities  registration  and  reporting 
requirements  of  the  Exchange  Act, 
formerly  fovmd  at  12  CFR  part  563d, 
were  transferred  in  their  entirety  to  the 
FDIC  as  they  relate  to  State  savings 
associations,  with  only  non-substantive 
changes  and  are  now  found  in  the 
FDIC’s  rules  at  part  390  subpart  U.  Part 
390  subpart  U  incorporates  the  SEC 
rules  regarding  the  filing  and  processing 
of  forms  the  form  and  content  of 
financial  statements  reporting 
requirements  of  issuers  and  the  SEC’s 
interpretations  of  the  rules. 

The  FDIC’s  corresponding  rules  for 
State  nonmember  banks  are  found  in 
part  335.  While  both  part  390  subpart  U 
and  part  335  implement  identical 
provisions  of  the  Exchange  Act  and  SEC 
rules,  part  335  does  so  with  greater 
specificity  by  incorporating  the  SEC 
rules  regarding;  the  certification, 
suspension  of,  and  removal  from  listing 
by  exchanges  unlisted  trading  1 7; 
forms  for  notification  of  action  taken  by 
national  securities  exchanges 
exemptions  from  and  termination  of 
regi.stration  of  securities  forms, 
reports,  and  acquisition  statements  of 
securities  issuers  and  the  maintenance 
of  .such  rejiorts^";  solicitation  of  proxitts 
and  tender  offers  and  heneficial 

owiKtrslii])  .statements. '-^3 

After  careful  review  .mil  com|):insiiii 
of  p;irt  390  .siihpiii't  liand  jiiirt  335,  the 
FDIC  propo.ses  to  rescind  pint  390 
snhpiirt  1 1  anil  remove  iill  such 
reierences  friiin  the  ( iiiile  of  Federal 
Regnliiliiins.  This  snhpail  is 


'''lliiild  I'liiiik  Wiill  .‘llntiil  lliiliiiiii  iiiiil  I  iiiiihiiiiiiii 
I’liiliti  linn  Al  l,  I’lililic  l.iiw  I  I  I  7iri,  iiiiclinii  l/li 
(7),  171  .'iliil  1171.,  Ilili'.l  (711111) 

"17  1  :i  l<  |iiiil  71'l 
"■  17  I  :I  K  |iiiil  7.  Ill 
”•  17  I  :i  l<  |iiiil  77(1 
17  I  :i  K  |iiiil  71(1 
‘'hi 

17  I  :i  i<  |iiiii  7i'i 
17  I  :i  i<  |iiiii  71(1 

'"hi 

'‘hi 

"hi.  I  I II I  I'  I  IK  !  i  I II  III  I  Mil  lit  nil  iinilinii  Hi  nl  lint 
I■!xl.llllll^',l1  Al  l  mill  .';i  !(  i  I  iiln  I  7  ( il'  K  |iiiil  71(1  iiii 
liniinlii  iiil  iiwiiniiilii|i  iil  iini  ill iliiiii,  lint  ini|iiiiiiii  llin 
mill)'.  III  I  I  IK  :  ii|ini:ilii  liiiiiiii  in  linn  nl  llin  .‘illl  I'l; 
ininiii.  17.  ( :ri<  :t:i7  llin ,  in  i  in:i. 


suh.stimtively  similar  lo  jiiirt  335  its  both 
.State  nonmemher  hanks  and  State 
.savings  a.ssociations  are  .subject  to  the 
same  provisions  of  the  I'ixchange  Act 
and  the  SOX  Act.  Part  335,  with  minor 
revisions,  will  appropriately  and 
sufficiently  implement  the  requirements 
of  section  12(i)  of  the  Exchange  Act  for 
both  State  nonmember  banks  and  State 
savings  associations  now  under  FDIC 
.supervision.  As  discussed  above,  part 
335  provides  more  detailed  guidance 
than  part  390  subpart  U  by 
incorporating  the  SEC  rules  with  greater 
specificity.  Furthermore,  State  savings 
associations  would  benefit  from  greater 
clarity  and  guidance  under  part  335 
with  regard  to  FDIC-specific  procedures 
for  the  submission  of  securities  filings 
and  forms  as  well  as  other  FDIC-specific 
administrative  practices  that  are  not 
provided  for  in  part  390  subpart 

Additionally,  at  the  time  of  the 
transfer  of  the  former  OTS  regulations  to 
the  FDIC,  there  were  no  registered  State 
savings  associations  affected  by  the 
transfer.  Currently,  there  is  only  one 
registered  State  savings  association  that 
would  be  subject  to  part  335.  Any  FDIC- 
supervised  banks  and  State  savings 
associations  that  register  under  section 
12(i)  of  the  Exchange  Act  in  the  future 
would  benefit  from  a  consistent  and 
streamlined  application  of  the  Federal 
securities  disclosure  and  filing 
requirements  that  would  be  facilitated 
through  the  proposed  changes. 

Therefore,  based  on  the  above,  the 
FDIC  proposes  to  re.scind  and  remove 
from  the  Code  of  Federal  Regulations 
the  rules  located  at  part  390  subpart  U 
and  expand  the  scope  of  part  335  to 
include  State  .savings  a.ssociations.  If  the 
jiropo.sed  rule  is  adojited  as  a  fintil  rule, 
iill  .State  nomiKMuher  hanks  and  .State 
savings  assotniitions  sujiervised  by  Ihe 
Fl)l(]  iiml  subject  to  the  registration  ami 
r(!|iorting  re(|nirement.s  of  tht;  Exchange 
Act  will  h(!  snhject  to  the  same  I'DK; 
rules,  as  imidified  herein. 

II.  The  l*r(i|Hisiil 

Regai(ling  tlie  liinclions  ol  llie  loiinei 
( )  r.S  that  wen;  Imnslei  icd  lo  Ihe  I'l  )l( 
sect  ion  3  1  l)(h)(3)  ol  the  I  todd  I'lank  Act , 
12  I  I..S.( ;.  1'1((:),  in  perl  i  net  it  pail, 

pmvides  lhal  llie  lot  inei  (  fl'.S’s 
((()', Illations  will  he  enlorceahle  hy  the 
I'  I  )l(  i  mild  they  are  niodilied, 
terminated,  set  aside,  or  superseded  in 
accordance  with  ap|ili(:ahle  law.  Alter 
reviewiiij',  the  rules  currently  fonnd  in 
jiarl  390  snhpail  I  I,  which  concern  the 
.':ecni  ilies  liliii)’,  and  di.'alosnre 
reipiiremenls  oi  .Male  savin)’, s 

I7(:I'K  :i:is  7(0  'KII  (Addnmniii)); 

(.oiilidDiiliiilit Y  liliii)'  |>i(i(  odiintf;,  mid 

d(tl())'nli(iii6  ot  millioidv) 
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associations,  the  FDIC;,  as  the 
approjaiate  lodoral  hanking  agency  for 
State  savings  associations,  proposes  to 
remove  part  390  snbpart  U  in  its  entirety 
and  remove  all  references  to  Suhpart  U 
fonnd  in  the  P’DIC  rules  and  regnlations 
in  order  to  avoid  confusion  and 
inconsistency.  Two  references  to 
subpart  U  are  made  in  Sections 
390.321(b)(2)  and  390.380(a)(3)  of  the 
FDIC  rules  and  regulations.  After 
review,  the  FDIC  finds  that  these 
sections  would  not  substantively  be 
affected  by  the  removal  of  subpart  U 
from  the  Code  of  Federal  Regulations 
and  therefore  also  proposes  to  remove 
such  references  from  each  section. 

The  FDIC  also  proposes  to  revise  the 
heading  of  part  335  by  retitling  it  as 
Securities  of  State  Nonmember  Banks 
and  State  Savings  Associations  and 
revise  part  335  by  inserting  the  term 
“State  savings  association”  where 
appropriate.  The  rewording  of 
“Nonmember  Insured  Banks”  to  “State 
Nonmember  Banks”  reflects  more 
consistent  use  of  defined  terms  under 
section  3  of  the  FDI  Act.^s  Additionally, 
minor  technical  amendments  to  part  335 
will  be  made  by  removing  section 
335.901,  which  contains  the  FDIC  Board 
of  Directors’  Delegations  of  Authority 
related  to  Part  335,  and  deleting  all 
references  to  the  “Division  of 
Supervision  and  Consumer  Protection 
(DSC)”  and  adding  the  words  “Division 
of  Risk  Management  Supervision 
(RMS)”  to  reflect  an  internal  FDIC 
reorganization.  If  the  proposal  is 
finalized,  12  CP'R  part  335  would  apply 
to  the  securities  of  both  State 
uonmemb(;r  banks  and  State  savings 
associations  registered  under  the 
i'ixchauge  Act,  and  part  390  subparl  U 
would  b(!  removfid. 

III.  Ke(|iiest  for  Comments 

The  I'DIC  invites  comments  on  all 
aspects  of  this  pro|)o.s(!d  rnlemaking.  In 
paiticniar,  the  I'DIC  re(|n(!st.s  comments 
on  the  following  (|neslions; 

1 .  Aie  the  provisions  of  12  ( II  K  pail 
it.'l!)  snllicient  to  |)rovi(le  consistent  and 
efiective  filing  and  di.sclosnie 
leipiiremenls  lor  secmilies  registered 
under  IIm;  I'ixchaiif’e  Act,  regardles.s  ol 
whether  they  aie  secnrilie.s  oi  insured 
.Male  iionniemher  hank.s  oi  insured  .Male 
saving, s  as.social ionsY  Please  provide  a 
detailed  re.';ponse. 

2.  .'ilioidd  pail  390  siihparl  I  1 
pel  laiiiing,  to  the  securities  ol  .Male 

llotli  rtitctioiiK  DIM  juiit  nl  tlin  li niwiloi  lotl 

(  1 1  >  I  M  tint  |iiii  liiiiiiil  to  I  lio  I  )o«lf  I  I'  unit'  A<  I 

'•nctioii  !tMO  I  (|ifiit  IMO  niil)|iiiit  I/)  uiliilfiM  to 
lo^Mihiloiy  io|ioitin)',  r;tJiinljiMlr;  iiinl  r;o(  tioii  !tM(l  !tlt() 
(|iinl  !tM()  f;n))|»iul  1)  loliitni;  to  tlin  fonii  nini  contnnt 
of  liniiiK.iiil  ntntoiiioiitrc 

\  ?  I ntnfo). 


savings  as.sociations  he  retained  in 
whole  or  in  j)art?  Please  suhstantiate 
your  response. 

3.  What  negative  impacts,  if  any,  can 
you  foresee  in  the  P’DlC’s  proposal  to 
rescind  part  390  subpart  IJ  and  remove 
it  from  the  Code  of  Federal  Regulations? 

4.  What  negative  impacts,  if  any,  can 
you  foresee  in  the  FDIC’s  proposal  to 
apply  part  335  to  State  savings 
associations? 

Written  comments  must  be  received 
by  the  FDIC  no  later  than  June  20,  2014. 

IV.  Regulatory  Analysis  and  Procedure 

A.  The  Paperwork  Reduction  Act 

In  accordance  with  the  requirements 
of  the  Paperwork  Reduction  Act 
(“PRA”)  of  1995  (44  U.S.C.  3501-3521), 
the  FDIC  may  not  conduct  or  sponsor, 
and  the  respondent  is  not  required  to 
respond  to,  an  information  collection 
unless  it  displays  a  cmrently  valid 
Office  of  Management  and  Budget 
(“0MB”)  control  number.  The 
information  collection  affected  by  this 
NPR  is  Securities  of  Insured 
Nonmember  Banks,  3064-0030.26  The 
FDIC  proposes  to  remove  from  its 
regulations  12  CFR  part  390  subpart  U. 
Part  390  subpart  U  was  transferred  with 
only  nominal  changes  to  the  FDIC  from 
the  OTS  when  the  OTS  was  abolished 
by  Title  III  of  the  Dodd-Frank  Act.  Part 
390  subpart  U  has  been  determined  to 
be  substantively  similar  to  the  F’DIC’s 
rule  at  part  335  regarding  the  securities 
of  insured  State  nonmember  banks. 
Removing  part  390  subpart  IJ  will  not 
involve  any  now  collections  of 
information  i)ur.suant  to  the  PRA. 

This  rule  also  j)roj)o.sos  to  amend  part 
335  to  incorj)orate  .State  .savings 
a.ssociatious  into  the  ])art.  The  revision 
of  part  335  to  include  “.State  savings 
a.ssociatious”  would  add  additional 
hurdeii  to  the  FDIC’s  current 
informal  ion  collection  under  ( )MB 
control  iinmher  ;il)(i4  01)30,  .Securities  of 
liisiired  Nomnenihei  Banks,  as  .Stale 
savings  associations  would  he  leijiiired 
to  snhmil  the  appropriate  loniis  and 
liiiancial  statements  to  comply  with  the 
liliiig,  and  disclosnie  iei|niremeiits  ol 
pail  ( iimenlly,  Iheie  is  only  one 
.Slale  saving, s  as.socialioii  dial  i.s 
ieg,islered  piii.siiani  lo  ihe  I'ixi  1iaiig,e  Acl 
ie(|iiiiem<‘iils  llial  would  he  allecled  hy 
die  proposed  revision  lo  |iarl  ;t3li.  The 
l‘  l  )l(  i  proposes  lo  revise  ihis  in loi  inal ion 
colleclion  a.s  lollows; 

lillr:  .Secm  ilies  ol  .Slale  Nomnenihei 
Banks  and  .Slale  .Savi ng,s  Associal ions. 

OMI!  Ntinihri  :  30M  0030. 

rliif  iiiint  iNiiliuii  rulint  tioii  lui  .*>DciiMlinn  ul 
liiMiind  NuiiinoinlMii  Itniiltf;,  (  )Mlt  Nu.  (MFUI, 

wiirt  iftiinwDi I  Ity  ^  II  un  I  I .  ) !(,  ami 

iiuw  DXpiinn  on 


Form  Numbers:  6800/04, 

6800/05,  Form  8-A,  Form  8-C,  Form  8- 
K,  Form  10,  Form  10-C,  Form  10-K, 

Form  10-Q,  Form  12b-25,  Form  15, 

Form  25,  Schedule  13D,  Schedule  13K- 
3,  Schedule  1.3C,  Schedule  14A, 

Schedule  14C,  Schedule  14D-1 
(Schedule  TO). 

Affected  Public:  Generally,  any  issuer 
of  securities,  reporting  company,  or 
shareholder  registered  under  the 
Securities  Exchange  Act  of  1934  with 
respect  to  securities  registered  under  12 
CFR  part  335. 

Estimated  Number  of  Respondents: 
Form  6800/03—58;  Form  6800/04—297; 
Form  6800/05 — 69;  Form  8-A — 2;  Form 
8-C — 2;  Form  8-K — 21;  Form  10 — 2; 
Form  10-C — 1;  Form  10-K — 21;  Form 
10-Q— 21,  Form  12b-25— 6;  Form  15— 
2;  Form  25 — 2;  Schedule  13D — 2; 
Schedule  13E-3 — 2;  Schedule  13G — 2; 
Schedule  14A — 21;  Schedule  14C — 21; 
Schedule  14D-1  (Schedule  TO) — 2. 

Estimated  Time  per  Response:  Form 
6800/03—1  hour;  Form  6800/04—30 
minutes;  Form  6800/05 — 1  hour;  Form 
8-A — 3  hours;  Form  8-C — 2  horns; 

Form  8-K — 2  homrs;  Form  10 — 215 
hours;  Form  10-C — 1  hour;  Form  10- 
K — 140  hours;  Form  10-Q — 100  hours; 
Form  12b-25 — 3  hours;  Form  15 — 1 
hours;  Form  25 — 1  hours;  Schedule 
13D — 3  hours;  Schedule  13E-3 — 3 
hours;  Schedule  13G — 3  hours; 

Schedule  14A — 40  hours;  Schedule 
14C — 40  hours;  Schedule  14D-1 
(Schedule  TO) — 5  hours. 

Frequency  of  Response:  Forms  6800/ 
05  ami  10-K  and  .Schedule  14A  are  filed 
annually.  Form  10-Q  i.s  filed  (juarterly. 
All  other  forms  are  filed  lia.sed  on  each 
event  or  transaction. 

I'ixisting  annual  burden:  71 7  hours. 
New  esliiualed  addilit)nal  annual 
burden:  10,829  lionrs. 

T<)l(d  Fstimaled  Annual  Rurdeu: 

1  1 ,546  lionrs. 

( ionnnents  are  invited  on:  (a)  Wlielliei 
the  colleclion  of  inloi  inalion  is 
necessary  lor  the  |iroper  pel  iorniance  ol 
llie  I' I  )l(  i’s  liinclions,  incinding,  wliellier 
llie  inlorinal ion  lia.s  praclical  iililily;  |li) 
llie  accuracy  ol  llie  esliinale.s  ol  llie 
burden  ol  llie  inlorinal  ion  colleclion, 
incinding,  Ihe  validily  ol  llie 
niel liodology  and  a.ssnni|tlion.s  n.sed;  |c) 
way.'!  lo  enliant.e  die  ipialily,  nii lily,  and 
(  larily  ol  Ihe  i niorinal ion  lo  he 
i.ollecled;  and  |d)  way;:  lo  inininii/.e  Ihe 
hiirden  ol  Ihe  inlornial  ion  colleclion  on 
re.spondeni;:,  incinding,  lhrong,h  Ihe  ii.':e 
ol  anloinal(!d  colleclion  lechniipie.s  or 
oilier  lorni.s  ol  i niorinal  ion  lechnolog,y. 
All  coninienis  will  heconie  a  inaller  ol 
|inhlic  record. 
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B.  The  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
(“RFA”),  requires  that,  in  connection 
with  a  notice  of  proposed  rulemaking, 
an  agency  prepare  and  make  available 
for  public  comment  an  initial  regulatory 
flexibility  analysis  that  describes  the 
impact  of  the  proposed  rule  on  small 
entities  (defined  in  regulations 
promulgated  by  the  Small  Business 
Administration  to  include  banking 
organizations  with  total  assets  of  less 
than  or  equal  to  $500  million). 

However,  a  regulatory  flexibility 
analysis  is  not  required  if  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
.substantial  number  of  small  entities, 
and  jnihlishes  its  certification  and  a 
short  explanatory  statement  in  the 
Federal  Register  together  witli  tin;  rul(!. 

As  di.scu.ssed  iu  this  uoti(:(i  of 
|)ropo.sed  ndeiiiakiiig,  |)art  ItOO  sul)|)art 
1)  was  Iraiisferrcd  from  theOT.S’s  part 
r>(>;td,  wliicli  govitriis  llie  piihlic 
disclosure  and  filing  re(|uirem<;uts  of 
.Stale  savings  associations  that  issue 
?a;cmilies  ieg,istei(;d  pnisnant  In  llie 
I'ixcliange  Act.  Tlie  cni  lespniidiii)'  FI  )i(  i 
inie  inr  .^>tale  nmniamiltei  hanks  is  \  'A 
(  !FF  part  Alter  carelnl  review  iil 

hut  1 1  rides,  the  FI  )l(  i  |h  i  ipi  tses  In  remnve 
|iarl  .'gill  .'aihparl  I  I  in  its  eiiliiely  and 
ievi.se  pail  il.'tlt  In  ini.ni  pniale  .Stale 
saviiij’S  assncial  inns  inin  llie  scn|ie  nl 
llie  I laii . 

Fill  llie  pin  pnses  ni  the  KFA  anal  v.si.s, 
saviiij's  assncial inii.s  with  Inlal  assets  nl 
.'{l!illll  millinii  nr  less  aie  i.niisidered 
“.small  enlilies.”  Add il  innal I y,  the 
i'ixcliang.e  Acl  exempts  an  is.sner  nl 
secnrilie.s  Irnm  llie  i e|',isl lal  inn  and 
repnrliiig,  reipiiremeids  nl  the  Acl  il  il 
lines  mil  meet  the  .slal  ninry  rej'i.siralinii 
ihre.shnid  under  seel  inn  IX()',)oi  the 
l'!xchan)’e  Acl  unless  the  issuer  lisis  il.s 
.securities  nn  a  nalinnal  exchan|'e  and  is 
snhject  In  lej’isl ral inn  nndei  seclinn 
IX(h)  nf  the  I'ixcliange  Acl.  I  Inder 
.seclinn  12(g),  a  .savings  a.ssncialinn  lhal 
issues  securities  is  snhject  In  the 
I'ixcliange  Acl  reipiiremeids  if,  as  of  the 
last  day  of  its  last  fiscal  year,  il  lias  total 
assets  of  more  than  .$10  million  and  a 
class  of  e(|uily  securities  (other  than  an 
exemjited  security)  held  of  record  by 
either  2,000  persons  or  500  persons  who 
are  not  accredited  investors. 

(ionsequently,  insured  State  savings 
associations  that  have  total  assets  of 
$500  million  or  less  and  meet  the 


5  U.S.C.  601  et  seq. 

28 15  U.S.C.  78t(g)(l)(A).  Based  on  the  statutory 
language  of  the  Exchange  Act,  savings  associations 
would  not  fall  under  the  higher  registration 
exemption  thresholds  provided  to  banks  and  bank 
holding  companies  pursuant  to  the  Jumpstart  Our 
Business  Startups  Act  (“JOBS  Act”),  which  was 
enacted  April  5,  2012. 


registration  threshold  under  section 
12(g)  would  be  affected  by  this  proposed 
rule.  Based  on  both  of  the  section  12(g) 
criteria,  as  of  the  current  date,  there  is 
one  insured  State  savings  associations 
that  would  be  affected  by  the  proposed 
rule  out  of  a  total  universe  of  58  insured 
State  savings  associations.  The  proposed 
rule  also  would  apply  to  insured  State 
savings  associations  with  securities 
listed  on  a  national  exchange;  however, 
as  of  the  current  date,  no  insured  State 
savings  association  has  listed  securities. 
Therefore,  a  substantial  number  of  small 
entities  would  not  be  affected. 

Additionally,  as  discussed  in  the 
proposed  rule,  part  390  subpart  IJ  and 
part  335  are  substantively  similar  as 
lioth  State  nonmember  banks  and  State 
.savings  associations  are  subject  to  tbe 
same  jirovisions  of  tbe  Fxebauge  Act 
and  tbe  .SOX  Act.  Hotb  parts  iiicorporate 
by  reference  tbe  same  .SI'KJ  rides  siicb 
tbal  registered  .Slate  iKiiimember  banks 
and  .Stale  savings  assiicialinns  cnrienlly 
imisl  cmnply  wilb  snlistanlially  similar 
liirins  and  repiii ling,  ulilig,atiuns. 
Tbereliire,  lliere  wiinid  be  nii  addilinnal 
ciimpliance  linrden  inipiised  iin 
i  eg,islered  .Slate  savings  a.ssni  iat ii ms  I  bat 
wimlil  resell  in  a  si)’,nili(:anl  eciiniiniic 
impai.l  nil  .'anall  .Stale  savin)’, s 
assni. iat  inns. 

Fill  I  liese  I ea.'a ms,  the  I'  l  )l(  i  i  ei  I  i  I ies 
dial  tbe  I'inpnseil  Itnie,  il  adnpleil  in 
linal  Innii,  wniild  nnl  bave  a  .'ii)’,nilii.anl 
ei.nmmiii.  impai.l  nn  a  .'mb.'ilani  lal 
immbei  nl  .'anall  enlilies,  wilbin  tbe 
mean  ill)',  ni  Ibn.'ai  tern  is  as  used  in  I  be 
KFA.  Ai  .1  III  1 1  i  n)',l  y ,  a  ie)',iilalni  y 
ilexibilily  analysis  is  nnl  leipiiieil 


( i.  I'liiin  ! 

.*^>1:1:1  inn  722  nl  I  be  ( iramni  I  .eacli 
Bliley  Act,  I’nblii;  l.aw  ItKi  102,  I  I  .'t 
Slal.  i:t:iB,  i/i7i,  12  ii.s.t;.  ’Uioo, 
requires  eacb  Fedei.il  bankiii)’,  a)’,eni:y  In 
use  plain  language  in  all  ni  ils  prn|inseil 
and  final  rules  pnblisbed  alter  jannary 
I,  2000.  Asa  Federal  banki  ng  agency 
siibjecl  to  die  provisions  of  Ibis  section, 
die  FDK;  lias  .sougbl  to  present  tbe 
proposed  rule  to  re.scind  part  390 
subpart  U  and  revise  part  335  iu  a 
simple  and  .straight forward  maimer.  Tbe 
FDIC  invites  comments  on  wbetber  tbe 
proposal  is  clearly  .stated  and  effectively 
organized,  and  how  the  FDIC  might 
make  the  proposal  easier  to  understand. 

D.  The  Economic  Growth  and 
Regulatory  Paperwork  Reduction  Act 

Under  section  2222  of  the  Economic 
Growth  and  Regulatory  Paperwork 
Reduction  Act  of  1996  (“EGRPRA”),  the 
FDIC  is  required  to  review  all  of  its 
regulations,  at  least  once  every  10  years. 


in  order  to  identify  any  outdated  or 
otherwise  unnecessary  regulations 
imposed  on  insured  institutions. ^9  The 
FDIC  completed  the  last  comprehensive 
review  of  its  regulations  under  EGRPRA 
in  2006  and  is  commencing  the  next 
decennial  review.  The  action  taken  on 
this  rule  will  be  included  as  part  of  the 
EGRPRA  review  that  is  currently  under 
way.  As  part  of  that  review,  the  FDIC 
invites  comments  concerning  whether 
the  Proposed  Rule  would  impose  any 
outdated  or  unnecessary  regulatory 
requirements  on  insured  depository 
institutions.  If  you  provide  such 
comments,  please  be  .specific  and 
provide  alternatives  whenever 
apjiropriate. 

List  of  Subjects 

12  CFR  Purl  :i:ir» 

Banks,  banking,  .Savings  Assiicialiims, 
.Seem  ilies. 

12  CPU  Purl  :i!llt 

.Savings  Assiicialiims,  .Seian  it  ins. 

AiiIIkii  ily  uud  Issuuni  c 

Fill  tbe  least  ms  staled  in  tbe 
pi emnble,  tbe  Bi lai 1 1  i il  I  )i i ei  li irs  i il  tbe 
I ''ei  lei  a  I  I  lupus  i  I  iiisnrmice  (  an  piiraliim 
piiipiises  III  amend  pails  IFIIi  ami  2911  ul 
title  I  2.  I  il  I  be  I  !i  ide  ul  Fei  lei  al 
l\e)>,ii  lal  iuns  a.'i  b  illuws: 

PAH  I  335  SECURITIES  OF  STATF 
NONMEMHEH  HANKS  AND  STATE 
SAVINGS  ASSOCIAtlONS 

■  I .  Tbe  ant  Inn  it  y  1 .1  lal  il  III  II  II  pail!Ftli 
e;  revised  as  lul  lews: 

A  III  Inn  ily;  I I  l.'l  I  !  Ml  19.  I!.  I  I  I  '/al|i|, 
/am,  /an,  /a)!,  /aw.  i.i  i/.,  vva  i.  7',m:’.,  v/a.i. 
^/:'A‘^,  /'/I.  I,  ■/•/I.2.  '/Xl.l,  null  V7i,', 

■  2.  Kevi.se  Ibe  beadiii)’,  ul  pari  .Ttli  Iu 
read  a.s  .'lel  liirt b  abuve; 

■  .’I.  In  it.’tli.  I II I ,  revi.se  |iara)',rapb  (a)  Iu 
read  a;:  fulluws; 

§335.101  Scope  of  part,  authority,  and 
OMB  control  number. 

(a)  I  bis  |iarl  is  issued  by  Ibe  Federal 
Deposit  Insurance  Gurpmat ion  (Ibe 
FI )l( ;)  miller  section  1  2(i)  of  Ibe 
.Securities  I'ixcliange  Acl  of  1934,  15 
Ib.S.G.  78  el  seq.  (Ibe  Exebange  Acl),  and 
ajiplies  to  all  securities  of  FDlG-insured 
State  uonmeinber  banks  (including 
foreign  banks  having  an  insured  branch) 
and  State  savings  as.sociations  that  are 
subject  to  the  registration  requirements 
of  section  12(b)  or  section  12(g)  of  the 
Exchange  Act.  The  FDIG  is  vested  with 
the  powers,  functions,  and  duties  of  the 
Securities  and  Exchange  Gommission 
(SEG)  to  administer  and  enforce  sections 
lOA(m),  12,  13,  14(a),  14(c),  14(d),  14(f), 


20  Public  Law  104-208  (Sept.  30, 1996). 
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and  16  of  the  Exchange  Act  (15  U.S.C. 

781,  78m,  78n(a),  78n(c),  78n(d),  78n(f), 
and  78(p)),  and  sections  302,  303,  304, 
306,  401(b),  404,  406,  and  407  of  the 
Sarbanes-Oxley  Act  of  2002  (15  U.S.C. 
7241,  7242,  7243, 7244, 7261, 7262, 

7264,  and  7265)  regarding  State 
nonmember  banks  and  State  savings 
associations  with  one  or  more  classes  of 
securities  subject  to  the  registration 
provisions  of  sections  12(b)  and  12(g)  of 
the  Exchange  Act. 

■k  *  -k  ie  -k 

■  4.  In  §  335.221,  revise  paragraph  (b)  to 
read  as  follows: 

§  335.221  Forms  for  registration  of 
securities  and  cross  reference  to 
Reguiation  FD  (Fair  Disciosure). 

k  k  k  k  k 

(h)  I'lie  reciiiinaiieiits  for  I'iiiaiicial 
.Stat(;ni(aits  can  gtanaally  lx;  found  in 
l\(!gnlalion  .S— X  (i7(;i''E  part  210). 
hanks  and  .Slain  savings  associations 
may  also  mini  to  tlin  insirnclions  loi 
I'ndni'al  I'inancial  In.stilnlions 
I'ixami nal ion  ( iomicil  (I'l'll'il  i) 

(  ioii.solidalnd  l^npoils  ol  I  iomlilion  and 
liK.omn  wiinn  pinpaiing,  nnamliind 
inlniim  .'.lainmnnt.s.  Tlin  ini|Miiniiinnls 
1(11  Manag,(anniir.s  llisi.nssion  and 
Analysis  ol  I'inam.ial  I  iondilion  and 
lOisnIl.s  ol  (  )|inialioiis  i.an  lin  lonnd  at  17 
(  I'K  |iail  y.'/M.  Additional  ini|iiii  niiinnis 
am  piovidnd  at  liidiisli  y  (  inidn  .'t, 

.Slat  isl  i(  al  I  )i.si  losii  i  n  liy  I  taid  I  lold  i  iif, 

(  sim|iaiiins,  wliii.li  is  loimd  al  17  I  !I''E 
pail  220 

■  I).  Ill  S  .'t.'lli.:t  I  I ,  I  nvisn  pai a|;iapli  | h)  to 
iisid  as  lollow.s: 

^  33f>.3 1 1  F  oritiH  lor  (iniiinil,  (|uiirlorly, 
curroni,  and  ulhor  ruporln  of  iHHUorn. 

(It)  I'lin  mi|iiimnMail.s  loi  I'inancial 
.Slainninnts  can  I’.nnnrally  lin  lonnd  in 
K(r)',nlal  ion  .S  X  (  I  7  ( il'  K  p.ni  2  10). 

Itanks  and  .Slain  saving, s  associations 
may  also  mini  lo  llin  insirnclions  for 
I'l'  IEI !  ( ionsol idaind  Kn|iorls  of 
Condition  and  Inconin  wIinn  |)mparing 
nnanditnd  inInrim  rn|)orts.  'I'lin 
mcniirnninnls  for  Managniiinnl’s 
Discn.ssion  and  Analysis  of  l''inancial 
Condition  and  Results  of  Operations  can 
lie  found  at  17  (iEK  part  229.  Additional 
nujuirernents  are  included  in  Industry 
Guide  3,  Statistical  Disclosure  by  Bank 
Holding  Companies,  which  is  found  at 
17  CFR  part  229. 

■  6.  In  §  335.701,  revise  paragraphs  (a) 
and  (b)  to  read  as  follows: 

§335.701  Filing  requirements,  public 
reference,  and  confidentiality. 

(a)  Filing  requirements.  Unless 
otherwise  indicated  in  this  part,  one 
original  and  four  conformed  copies  of 


all  papers  required  to  be  filed  with  the 
FDIC  under  the  Exchange  Act  or 
regulations  thereunder  shall  be  filed  at 
its  office  in  Washington,  DC.  Official 
filings  may  be  filed  electronically  at 
https://www2.fdicconnect.gov/ 
index. asp,  except  for  FDIC  Beneficial 
Ownership  Forms  3,4,  and  5  for  which 
electronic  filing  is  mandatory  as 
described  in  Sec.  335.801(b).  Paper 
filings  should  be  submitted  to  the 
FDIC’s  office  in  Washington,  DC,  and 
should  be  addressed  as  follows: 
Accounting  and  Securities  Disclosure 
Section,  Division  of  Risk  Management 
Supervision,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  NW., 
Washington,  IX;  20429.  Material  may  he 
filed  hy  delivery  to  the  FDIC  through  tlie 
mails  or  otherwi.se.  'I'lie  date  on  which 
jiaper  filings  are  actually  received  hy  the 
designated  i'DIC  office  shall  he  the  (late 
Ilf  filing. 

(h)  InspccI ion.  I'ixcepI  as  provided  in 
|)aiagia|)h  (c)  ol  this  section,  all 
iiilormatioii  lihal  mgard i iig  a  seem  it y 
mg,i.slemil  with  the  11  )l(  i  will  he 
availalile  lor  iiispei.l  ion  al  the  I'eileial 
I  leposil  Insiimnce  (  !oi  poialion, 

Al  .1  limit  ing  anil  .'  >ei  an  it  ie.s  I  )i;.i  :li  i.Mire 
.‘ieclion,  Ilivi.sion  ol  Risk  Mami)',emenl 
.' in  pel  vision,  liliO  I7lli  .'it  met,  NW  , 
Waslini)',lon,  I  l(  i.  Ilenelii  iai  ownei.sliip 
lepiiil  loinis.inil  olliei  olln  iaI  tiling, s 
I  lial  am  elei  .1 1 1  III  II  al  I  y  sniini  it  led  li  i  I  he 
I'  I  >t(  i  am  availalile  loi  i  iispei  I  ii  in  on  the 
Id  )l(  i's  Well  site  al  /dZ/i  // 

WWW.’  fdn  yov/ifi  / 

■  7  In  h  ildli.ltl)  I ,  ievi.se  paiag,iaphs 
|li)|li)|i)  i  III  1 1 II I  ncli  II  y  text,  |li)l  7||  i  i  i ),  (il) 
ini  iiiilm. till  y  text  anil  (il)(  I ),  (e|(  I  ), 
('!)(2.)(i),  (e)(2.)(ii),  anil  (l)(2)  lo  mad  as 
loi  II  iw;;: 

§335.801  Inapplicnblo  SEC  roguintlonn; 
FDIC  Hubutltutod  rogulntions;  addilionnl 
Informntlon. 

(h)  *  *  * 

((,)  ‘  *  * 

(i)  A  filer  may  ap|)ly  in  writing  for  a 
continning  hardship  exemption  if  all  or 
jiart  of  a  filing  or  group  of  filings 
olherwi.se  lo  he  filed  in  electronic 
format  cannot  he  so  filed  without  undue 
hnrden  or  expense.  Such  written 
application  shall  he  made  at  least  ten 
hu.siness  days  prior  to  the  required  due 
date  of  the  filing(s)  or  the  proposed 
filing  date,  as  appropriate,  or  within 
such  shorter  period  as  may  be 
permitted.  The  written  application  shall 
be  sent  to  the  Accounting  and  Securities 
Disclosure  Section,  Division  of  Risk 
Management  Supervision,  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street,  NW.,  Washington,  DC  20429,  and 


shall  contain  the  information  set  forth  in 
paragraph  (b)(6)(ii)  of  this  subsection. 

k  k  k  k  k 

(7)  *  *  * 

(iii)  Where  the  FDIC’s  rules  require  a 
filer  to  furnish  a  national  securities 
exchange,  a  national  securities 
association,  a  bank,  or  State  savings 
association,  paper  copies  of  a  document 
filed  with  the  FDIC  in  electronic  format, 
signatmes  to  such  paper  copies  may  be 
in  typed  form. 

k  k  k  k  k 

(d)  Indebtedness  of  management. 
Whenever  this  part  of  cross  referenced 
provisions  of  the  SEC  regulations 
recjuire  disc:losuro  of  indebtedness  of 
management,  extensions  of  credit  to 
.s|)e(:ified  persons  in  excess  often  (10) 
percent  of  the  e(|nity  c<i|)ilal  acconiits  of 
the  hank  or  .Slate  savings  associations  or 
.$5  million,  whichever  is  less,  shall  he 
deemed  material  and  shall  he  disclosed 
in  addition  lo  any  other  m(|nimd 
di.sclosnm.  The  disclosure  ol  Ihi.s 
material  indeliledness  shall  incinde  the 
hugest  aggmgale  amonni  ol 
mdclilednes.s  (in  dollar  amonid.s,  and  ii.s 
a  |l•;^l.enlilg,e  ol  total  eqioly  cii|iilal 
al  l  onni.s  al  the  lime),  ini  Indoig, 
extensions  ol  i  leilil  oi  oveiihidls, 
eniloi  .'.emenl.s  and  gnai.mlee.s 
III  1 1. si  a  III  I  i  ng,  a  I  any  I  one  si  in  e  the 
lie)>mnoig,  ol  I  he  liaid  oi  .Stale  savmg,s 
as.soi  iai  ion's  last  liscal  yeai ,  am  I  as  of 
the  latest  |iiai  lii.alile  dale. 

I  I  )  II  ag,g,m)>,ale  exieii.sions  ol  i  mild  lo 
all  .s|iei  ilied  |iei.sons  as  a  g,ion|i 
exceeded  211  |ieiceiil  ol  the  ei|nily 
i.a|iilal  ai  connls  ol  the  hank  oi  .Stale 
saviiijss  a.ssoi.ialion  al  any  lime  .since  the 
heg,inning,  ol  the  la.sl  li.scal  yeai.lhe 
a)>,)',mg,ale  amonni  ol  ;;nch  extensions  ol 
credit  .shall  akso  he  di.si  lo.sed. 

(e)  *  *  * 

(  I )  Thme  |imliminai  y  copies  of  each 
inlormalion  slatimieni,  piiixy  statement, 
loiin  of  |iroxy,  and  other  itmn  of 
soliciting  material  to  he  fnrnishiMl  lo 
.security  holders  concnrrenlly  lh(!mwith, 
shall  he  filed  with  the  FDIC  hy  the  hank, 
.Stale  savings  association,  or  any  oilier 
person  making  a  .solicitation  siihject  to 
12  CFR  335.401  at  least  ten  calendar 
days  (nr  15  calendar  days  in  the  case  of 
other  than  routine  meetings,  as  defined 
in  paragraph  (e)(2)  of  this  section)  prior 
to  the  date  such  item  is  first  sent  or 
given  to  any  security  holders,  or  such 
shorter  date  as  may  be  authorized. 

(2)  *  *  * 

(i)  A  meeting  with  respect  to  which 
no  one  is  soliciting  proxies  subject  to  12 
CFR  335.401  other  than  on  behalf  of  the 
bank  or  State  savings  association  and  at 
which  the  bank  or  State  savings 
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as.social ion  intinid.s  to  prosonl  no 
inatUas  oIIkm'  Ilian: 

(A)  TIh!  (iloclion  of  diroctoi s; 

(It)  I'Ik;  oioction,  approval  or 
lalilical ion  oi  acconntanis; 

(( i)  A  Socni  ity  lioldoi'  proposal 
incindod  pnisnani  lo  Slit !  Kido  M(a)  )< 

(17  CI'  K  240.14a  »);  and 

(1 ) )  Tho  approval  oi  ralilicalion  ol  a 
plan  as  dolinod  in  parap.iaph  (a)(7)(ii)oi 
Mom  402  ol  .Sr!( ;  Kogidalion  .S  K  (  I7  ( ih'K 
220.402(a)(7)(ii))  or  amondinmils  lo  siicli 
a  plan;  and 

(iij  ‘I'lio  liank  or  .Stato  savings 
association  does  not  coinmont  upon  or 
rolor  to  a  .solicitation  in  opposition  (as 
dolinod  in  17  (il'K  240.14a-0)  in 
connoction  with  llio  mooting  in  its 
proxy  material. 

***** 

(0*  *  * 

(2)  Tho  FDK]  may,  upon  tho  written 
ro(|ii(!st  of  the  hank  or  St.ito  .savings 
association,  and  whore  consistent  with 
the  jirotoction  of  inve.stors,  permit  tlie 
omission  of’ one  or  more  of  the 
statements  or  disclosures  heroin 
recjuired,  or  the  filing  in  substitution 
therefor  of  appropriate  statements  or 
disclosures  of  comparable  character. 
***** 

§335.901  [Removed] 

■  8.  Remove  §335.901. 

PART  390— REGULATIONS 
TRANSFERRED  FROM  THE  OFFICE  OF 
THRIFT  SUPERVISION 

■  9.  The  authority  citation  for  part  390 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1819. 

Subpart  A  also  issued  under  12  U.S.C. 

1820. 

Subpart  B  also  issued  under  12  U.S.C. 

1818. 

Subpart  C  also  issued  under  5  U.S.C.  504; 
554-557;  12  U.S.C.  1464;  1467;  1468;  1817; 
1818;  1820;  1829;  3349,  4717;  15  U.S.C.  78l; 
780-5;  78U-2:  28  U.S.C.  2461  note;  31  U.S.C. 
5321;  42  U.S.C.  4012a. 

Subpart  D  also  issued  under  12  U.S.C. 

1817;  1818;  1820;  15  U.S.C.  78/. 

Subpart  E  also  issued  under  12  U.S.C. 

1813: 1831m;  15  U.S.C.  78. 

Subpart  F  also  issued  under  5  U.S.C.  552; 
559;  12  U.S.C.  2901  et  seq. 

Subpart  G  also  issued  under  12  U.S.C.  2810 
et  seq.,  2901  et  seq.;  15  U.S.C.  1691;  42  U.S.C. 
1981,1982,  3601-3619. 

Subpart  1  also  issued  under  12  U.S.C. 
1831X. 

Subpart )  also  i.ssued  under  12  U.S.C. 
1831p-l. 

Subpart  K  also  issued  under  12  U.S.C. 

1817;  1818;  15  U.S.C.  78c;  78/. 

Subpart  L  also  issued  under  12  U.S.C. 
1831p-l. 

Subpart  M  also  issued  under  12  U.S.C. 
1818. 

Subpart  N  also  issued  under  12  U.S.C. 
1821. 


.Siih|)iii'l  ()  also  issued  iiiidei'  12  II..S.C. 
1828. 

,Sul)|>iu'l  I*  also  issiieil  mider  12  ll.,S.C. 
M/o;  uciio;  uctiii;  uctip  I; 

.Siilipail  U  also  issued  iiiidei  12 
I4(.2;  I4(.2a;  M():i;  14(.4. 

.Suhparl  K  also  issued  under  12 
I4(>:i:  I4I>4;  I8;iliu;  Urilu;  I8;il|)  I. 

.Siiliparl  .S  also  issued  uudei  12  I  I..S.( 

1462;  1462a;  I46;t;  1464;  1468a;  181/;  182(1, 
1828;  18;ile;  Ut.’llo;  llt.’llp  1;1881  1884; 

.1207;  1!.  I  I.S.C.  78h;  78/;  78m;  78u; 

78p;  78(|;  78w;  .11  U.S.C.  6:118;  42  U.S.C. 

4  1(1(). 

.Siiliparl  T  also  i.ssued  under  12  U..S.C. 
1462a;  146:i;  1464;  16  U.S.C.  78(:;  78/,  78m; 
78u;  78w. 

.Suli|)arl  V  also  issued  under  12  U.,S.C. 
:i2()1-:i2(l8. 

.Suh|)arl  Walso  issmid  under  12  U.,S.(;. 
1462a;  146:i;  1464;  15  U.S.C.  78c;  78/;  78m; 
78n;  78]);  78w. 

.Subjiarl  X  also  issued  uinhir  12  U..S.C. 
1462;  1462a;  1463;  1464;  1828;  3331  et  seq. 

.Subjjarl  Y  also  issued  under  12  U..S.(;. 
18310. 

•Subjiarl  Z  also  i.ssued  under  12  U..S.C. 
1462;  1462n;  1463;  1464;  1828  (note). 

PART  390  Subpart  U — [Removed  and 
Reserved] 

■  10.  Remove  and  reserve  part  390 
subpart  IJ,  consisting  of  §§  390.390 
through  390.395. 

■  11.  In  §390.321,  revise  paragraph 
(b)(2)  to  read  as  follows; 

§390.321  Regulatory  reports. 

***** 

(b)*  *  * 

(2)  Exceptions.  Regulatory  reporting 
requirements  that  are  not  consistent 
with  GAAP,  if  any,  are  not  required  to 
be  reflected  in  the  audited  financial 
statements,  including  financial 
statements  contained  in  securities 
filings  submitted  to  the  FDIC  pursuant 
to  the  Securities  Exchange  Act  of  1934 
or  subpart  W  and  12  CFR  part  192. 
***** 

§  390.380  [Amended] 

■  12.  In  §  390.380,  remove  paragraph 
(a)(3). 

Dated  at  Washington,  DC,  this  8th  day  of 
April  2014. 

By  order  of  the  Board  of  Directors. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Executive  Secretary. 

(FR  Doc.  2014-08261  Filed  4-18-14;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-201 4-0250;  Directorate 
Identifier  2013  NM-165  AD] 

RIN  2120  AA64 

Airworthiness  Directives;  Bombardier, 
Inc.  Airplanes 

AGENCY:  Federal  Aviation 
Admiiiislralimi  (FAA),  IK  I  T. 

ACTION:  Nol ice  of  jiropo.sed  rulemaking 
(Nl’KM). 

SUMMARY:  We  projiose  lo  a(lo|)t  a  new 
airworlhine.ss  directive  (AD)  for  certain 
llombardier,  Inc.  Model  (il,  l>()()-2l{1() 
(Gl.  ()()4  Variant)  airplanes.  This 
projio.sed  Al)  was  jiromjiled  by  rejiorts 
of  ill-flight  iiiicommaiided  rudder 
movements.  'I  bis  jiropo.sed  Al)  would 
reejuire  revising  the  airjilano  flight 
manual  (AFM)  to  incorporate  an 
uncommanded  yaw  motion  jirocedure. 
We  are  jirojjosing  this  AD  to  jirevent  in¬ 
flight  uncommanded  rudder 
movements,  which  could  lead  to 
.structural  failure  and  subsequent  loss  of 
the  airplane. 

DATES:  We  must  receive  comments  on 
this  proposed  AD  by  June  5,  2014. 
ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax:(202)  493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  GroumJ  Floor,  Room 
Wl  2-140, 1200  New  Jersey  Avenue  SE., 
Washington,  DG  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue  SE,, 
Washington,  DG,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

For  service  information  identified  in 
this  proposed  AD,  contact  Bombardier, 
Inc.,  400  Gote-Vertu  Road  West,  Dorval, 
Quebec  H4S  1Y9,  Ganada;  telephone 
514-855-5000;  fax  514-855-7401;  email 
thd.crj@aero.hombardier.com;  Internet 
http://www.bombardier.com.  You  may 
view  this  referenced  service  information 
at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  WA.  For  information  on  the 
availability  of  this  material  at  the  FAA, 
call  425-227-1221. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
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www.mi'^iiltilions.f^ov  liy  sciircliiiij.',  lor 
iiiid  locnl iiij>,  I )o(:k(!l  No.  I'AA— 2014- 
02.^i0;  or  in  poison  :il  I  ho  Dockol 
Mini.'i).>oinonl  l■'il(:ililY  holwoon  <1  n.ni. 

:ni(l  5)  p.in.,  Mondiiy  llnon)’h  I'lid.iy, 
oxcopi  I'odornl  liolidnys.  I'lio  Al )  dockol 
conhiins  lids  proposod  Al),  Iho 
i(t)>nhiloiy  ovnin.'ilion,  iniy  connnonis 
rocoivod,  nnd  ollioi  iidoi  inniion.  I  lio 
sirool  nddross  loi  llio  Mockol  ( )poi':ilions 
ollico  (lolopliono  (KIIO)  047  .0027)  is  in 
llio  ADDRESSES  soclion.  ( ioininonls  will 
ho  .'ivailiihlo  in  Iho  Al )  dockol  shorl ly 
nllor  rocoipl. 

FOR  FURTHER  INFORMATION  CONTACT: 
l.nko  Wiilkor,  Aorosjiaco  Idiginoor, 
Airh'iiinoand  Mochanical  Sysloins 
Oranch,  ANI-;-171,  l-'AA,  Now  York 
Aircrall  ( iorlilicalion  OITico  (A(X)),  lOOO 
Slowarl  Avomio,  Siiilo  410,  Wosthiiry, 

NY  11000;  lolophono  01 0-22H-7:)0:);  lax 
010-7<)4-00:il. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposed  AD.  Send  yonr  comments 
to  an  address  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 
FA A-201 4-0250;  Directorate  Identifier 
201 3-NlVl-l  65-AD”  at  the  beginning  of 
your  comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  based  on  those  comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.reguIations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

Transport  Canada  Civil  Aviation 
(TCCA),  which  is  the  aviation  authority 
for  Canada,  has  issued  Canadian 
Airworthiness  Directive  CF-2013-22, 
dated  August  12,  2013  (referred  to  after 
this  as  the  Mandatory  Continuing 
Airworthiness  Information,  or  “the 
MCAI”),  to  correct  an  unsafe  condition 
for  certain  Bombardier,  Inc.  Model  CL- 
600-2B16  (CL-604  Variant)  airplanes. 
The  MCAI  states: 

There  have  been  several  reported  incidents 
where  Bombardier  Regional  let  aeroplanes 
experienced  in-flight  uncommanded  rudder 
movements.  Investigation  revealed  that  a 
failure  of  the  voltage  regulator  inside  the  yaw 
damper  actuator  could  lead  to  uncommanded 
yaw  movement.  If  not  corrected,  this 
condition  could  lead  to  .structural  failure  and 
the  sub.sequent  loss  of  the  aeroplane. 


.Siiici!  llie  ( linl leiigi!!'  (>(14  iMtiopliiiios  liavii 
Iho  siiino  .sy.sloiii,  and  can  al.so  (ix|)orion(:o  a 
similar  pioliloin  iil  nncianinandod  yaw 
innvoinonl,  Tiaio.|)(a'l  (ianada  is  issuing,  lids 
|(  lanadiani  Al)  llial  inandatos  Iho 
ini  rndnci  inn  nl  an  onioi|',oncv  pidcodiiro  In 
llio  Aornplano  l'li)4il  Manual  (AI  M)  In 
addiiiss  llio  alinvo  inonlinnod  nnsalo 
(  iindil inn. 

Yiiii  may  examine  Ihe  M(  !AI  in  llie 
AD  (hickel  mi  Ihe  Inleinel  al  lillji:// 

WWW. i('i[iil<il ions. by  searchinj;  Im 
ami  hicaliii)’,  I  )()ckel  Nn.  FAA  2014 
0250. 

Keleviiiil  .Service  liiinriiiiilioii 

Itnmhardiei ,  Inc.  has  issued 
emergency  procedures  for  the  ap|)licahle 
AFMs: 

•  For  Model  CI.-OOO  21)16  (Cl,  604 
Variant)  air|)laiies  having  serial  nnmhers 
(.S/Ns)  5301  Ihrongh  5665  inclusive: 
I'rocedure  I.C.,  llncoinmanded  Yaw 
Motion,  of  Section  03-06,  Aulomatic 
Flight  Control  System,  of  Chajiler  3 — 
Ihnergency  Frocednres,  of  the 
Bombardier  Challenger  Cl,-604  AFM, 
FSP  604-1,  Revision  69,  dated  Jnly  6, 
2013;  and 

•  For  Model  CL-600-2B16  (Cl,-604 
Variant)  airplanes  having  S/Ns  5701  and 
subsequent:  Procedure  I.C., 
Uncommanded  Yaw  Motion,  of  Section 
03-06,  Automatic  height  Control 
Sy.stem,  of  Chapter  3 — Emergency 
Procedures,  of  the  Bombardier 
Challenger  CL-605  AFM,  PSP  605-1, 
Revision  25,  dated  July  8,  2013. 

The  actions  described  in  this  service 
information  are  intended  to  correct  the 
unsafe  condition  identified  in  the 
MCAI. 

FAA’s  Determination  and  Requirements 
of  This  Proposed  AD 

This  product  has  been  approved  by 
the  aviation  authority  of  another 
country,  and  is  approved  for  operation 
in  the  United  States.  Pursuant  to  our 
bilateral  agreement  with  the  State  of 
Design  Authority,  we  have  been  notified 
of  the  unsafe  condition  described  in  the 
MCAI  and  service  information 
referenced  above.  We  are  proposing  this 
AD  because  we  evaluated  all  pertinent 
information  and  determined  an  unsafe 
condition  exists  and  is  likely  to  exist  or 
develop  on  other  products  of  the  same 
type  design. 

Costs  of  Compliance 

We  estimate  that  this  proposed  AD 
affects  116  airplanes  of  IJ.S.  registry. 

We  also  estimate  that  it  would  take 
about  1  work-hour  per  product  to 
comply  with  the  ba.sic  requirements  of 
this  proposed  AD.  The  average  labor 
rate  is  $85  per  work-hour.  Required 
parts  would  co.st  about  $0  per  product. 


Based  mi  Ihese  figures,  we  esiimale  Ihe 
cosi  (il  I  his  pr()|)(ised  Al )  on  11.. S. 
iiperalms  In  he  .$9,861),  m  .$85  per 
priMliicI . 

Aiilliorily  lor'i'liiH  Kiileniakiiig 

Tille  49  (il  Ihe  11  idled  .Slales  ( iiide 
.specilie.s  llie  FAA’s  aiillmrily  In  is.siie 
rules  nil  avialinii  salely.  .Siihlille  I, 
seclinii  1116,  describes  Ihe  aiillinrily  nl 
Ihe  FAA  Admiiiisl ralni .  “.Siihlille  VII: 
Avialinn  I’lngrams,”  describes  in  mnre 
delail  llie  scope  nl  Ihe  Ag.eiicy’s 
aiil  hni  il  y. 

We  are  issuing  Ibis  rulemaking  under 
Ihe  aiillinrily  described  in  Siihlille  VII, 
Part  A,.Snh|)arl  III,  .Seclinii  44701: 

Ceneral  reipiiremenls.”  Under  lhal 
.seclinii.  Congress  charges  Ihe  I'  AA  wilh 
|)rnmnling  safe  flighi  of  civil  aircrafi  in 
air  commerce  liy  prescriliiug  regiilalinns 
for  praclices,  melhods,  and  ])r(icediires 
Ihe  Adminisiralor  finds  nece.s.sary  for 
.safely  in  air  commerce.  This  regulation 
is  within  the  .scope  of  that  anihority 
hecau.se  it  addres.ses  an  un.safe  condition 
that  is  likely  to  exist  or  develop  on 
jiroducts  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  proposed  AD 
woidd  not  have  federalism  implications 
under  Executive  Order  13132.  This 
proposed  AD  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  proposed  regulation: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979); 

3.  Will  not  affect  intrastate  aviation  in 
Alaska;  and 

4.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
.safety.  Incorporation  by  reference. 
Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive  (AD); 

Bombardier,  Inc.:  Docket  No.  FAA-2014- 
0250;  Directorate  Identifier  2013-NM- 
1 65-AD. 

(a)  Comments  Due  Date 

We  must  receive  comments  by  June  5, 

2014. 

(b)  Affected  ADs 
None. 

(c)  Applicability 

This  AD  applies  to  Bombardier,  Inc.  Model 
CL-600-2B16  (CL-604  Variants)  airplanes, 
certificated  in  any  category,  serial  numbers 
(S/Ns)  5301  through  5665  inclusive,  and 
5701  and  subsequent. 

(d)  Subject 

Air  Transport  Association  (ATA)  of 
America  Code  22,  Autopilot  System;  and 
Code  27,  Rudder  Actuator. 

(e)  Reason 

This  AD  was  prompted  by  reports  of  in¬ 
flight  uncommanded  rudder  movements.  We 
are  issuing  this  AD  to  prevent  in-flight 
uncommanded  rudder  movements,  which 
could  lead  to  structural  failure  and 
.subsequent  loss  of  the  airplane. 

(f)  Compliance 

Comply  with  this  AD  within  the 
compliance  times  specified,  unless  already 
(lone. 

(g)  Airplane  Flight  Manual  (AFM)  Revision 
Williin  30  days  alter  llu;  effective  date  of 

this  AD,  nsvisi!  the  lunergciiicy  I’roccahinis 
.Section  of  the  applicable  Bonihardier  AFM  to 
iiicoi’porale  the  inicoinniaiKhtd  yaw  motion 
proc(!(hii'e  specif  ied  in  paragi'aph  (g)(  I )  or 
()',)( 2)  (d  this  Ai ),  as  a|ipli(:ahle. 

(t)  I'oi  Model  Cl.  (>00  2I<I(>(CI.  (>04 
Variant)  airplanes  having,  .S/Ns  !>:tOt  throe)', h 
!i(i(i!i  iiichisive:  I'KicediiKi  t.C., 
t  liicommanded  Yaw  Motion,  (d  .Section  03 
Oil,  Antoinatic  Flif',ht  Contrcd  .'iystein,  ol 
(!hapter3  l'iiner)’,en(:y  l‘rocedni'es,  (d  the 
Itondiardier  ( :hidlen|',er  (  :i,  (104  AFM.I’.SI’ 
(>04  t ,  Kevi.'don  ftO,  dated  |nly  It,  20 1  ;i. 

(2)  For  Model  Cl.  (>00  2ltll>(CI.  (>04 
Variant  I  air|danes  haviiij',  .S/Ns  .'i70 1  and 
sidiscKpient;  I’rocednre  t.C.,  t  )ni;(anmanded 
Yaw  Motion,  of  .Section  03  Oli,  Antoinatic 
Fli);ht  ( lontrol  .System,  of  ( !ha|iter  .3 
I'lmeif’ency  I’rocednres,  (d  the  Itomhardier 
( ihallenger  (3,  60.5  AFM,  I’.Sl*  (iOh-  1 , 
Revision  25,  dated  )nly  It,  2013. 

(Ii)  Other  FAA  AI)  Provisions 

The  following  provisions  also  apply  to  this 
AI); 

(1)  Altornativa  Methods  of  Compliance 
(AMOCs):  The  Manager,  FAA,  New  York 


Aircraft  Certification  Office  (ACO),  ANE-170, 
has  the  authority  to  approve  AMOCs  for  this 
AD,  if  requested  using  the  procedures  found 
in  14  CFR  39.19.  In  accordance  with  14  CFR 
39.19,  send  your  request  to  your  principal 
inspector  or  local  Flight  Standards  District 
Office,  as  appropriate.  If  sending  information 
directly  to  the  New  York  ACO,  send  it  to 
ATTN;  Program  Manager,  Continuing 
Operational  Safety,  FAA,  New  York  ACO, 

1600  Stewart  Avenue,  Suite  410,  Westbury, 

NY  11590;  telephone  516-228-7300;  fax 
516-794-5531.  Before  using  any  approved 
AMOC,  notify  your  appropriate  principal 
inspector,  or  lacking  a  principal  inspector, 
the  manager  of  the  local  flight  standards 
district  office/certificate  holding  district 
office.  The  AMOC  approval  letter  must 
specifically  reference  this  AD. 

(2)  Airworthy  Product:  For  any  requirement 
in  this  AD  to  obtain  corrective  actions  from 
a  manufacturer,  use  these  actions  if  they  are 
FAA-approved.  Corrective  actions  are 
considered  FAA-approved  if  they  were 
approved  by  the  State  of  Design  Authority  (or 
its  delegated  agent,  or  the  Design  Approval 
Holder  with  a  State  of  Design  Authority’s 
design  organization  approval,  as  applicable). 
You  are  required  to  ensure  the  product  is 
airworthy  before  it  is  returned  to  service. 

(i)  Related  Information 

(1)  Refer  to  Mandatory  Continuing 
Airworthiness  Information  (MCAI)  Canadian 
Airworthiness  Directive  CF-2013-22,  dated 
August  12,  2013,  for  related  information. 

This  MCAI  may  be  found  in  the  AD  docket 
on  the  Internet  at  http://www.regulations.gov 
by  searching  for  and  locating  Docket  No. 
FAA-2()14-()2.50. 

(2)  F’or  service  information  identified  in 
this  AD,  (;()ntact  Bombardier,  Inc.,  400  Ccite- 
Verln  Road  West,  Dorval,  Qinibec  1I4.S  1 Y9, 
Canada;  telephone  514-855-5000;  lax  514- 
855-7401;  email  Ihd.erjiO 
aero.hondxirdier.com;  Inlernel  http:// 
www.hoinhariliia.eom.  Yon  may  view  this 
•service  iiiloiinalioii  al  the  FAA,  Tran.s|)orl 
Aii'plane  I  hrechaale,  KiOl  l.imi  Avenue  .SW., 
Renton,  WA.  For  inlormalion  on  Ihe 
availahilily  ol  ihi.'.  malerial  al  Ihe  I'AA,  call 

4  21.  227  1221. 

l.'.Mied  in  Renlon,  Washin|',lon .  on  Aj.iil  14, 
2(114. 

lellrey  F.  Diiveii, 

Managin',  i'lanspoil  Airplane  I Hrreloralr, 
Airenill  t  '.erlifu'alion  Serviee. 

|l'l<  Hoc.  2014  (ia<lll(.  I'lloil  4  III  14;  11:41.  mill 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  1 

[Docket  No.  USCG-2008-1259] 

RIN  1625-AB32 

Assessment  Framework  and 
Organizational  Restatement  Regarding 
Preemption  for  Certain  Reguiations 
issued  by  the  Coast  Guard 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Proposed  rule;  notice  of  public 
meetings;  request  for  comments. 

SUMMARY:  The  Coast  Guard  announces 
two  public  meetings  to  receive 
comments  on  a  notice  of  proposed 
rulemaking  addressing  the  Coast 
Guard’s  assessment  framework  for,  and 
restating  its  position  regarding,  the 
federalism  implications  of  regulations 
issued  under  the  authority  of  various 
statutes  within  Titles  33  and  46  of  the 
United  States  Code.  The  meetings  will 
be  held  in  two  locations  in  order  to 
allow  for  greater  public  involvement. 
DATES:  The  public  meetings  will  be  held 
on  the  following  dates: 

•  Arlington,  VA  [Washington,  DC- 
area].  May  13,  2014,  from  12:30  p.m.  to 
3  p.m. 

•  Seattle,  WA,  May  16,  2014,  from 
12:30  p.m.  to  3  p.m. 

The  meetings  may  conclude  before 
the  allotted  time  if  all  matters  for 
discussion  have  been  addros.sod. 

Written  comments  and  related  material 
may  also  be  .submitted  to  Coast  Guard 
personnel  siiecified  at  that  meeting. 

Tlio.se  who  plan  to  attend  should 
notify  Ihe  ( ioast  ( Inard  oltheir  plans  hy 
May  (>,  2014,  using  the  conlai;! 
iurormaliou  in  the  FOR  FURTHER 
INFORMATION  CONTACT  .sei  liou  of  this 
iiol  i(;e. 

The  (;oiumeul  period  lor  Ihe  projxi.sed 
rule  closes  M;iy  2(i,  2014.  All  (;ouuu(!uls 
and  mlaled  maleii.il  suhmilled  alter  Ihe 
meeliii)',  mu.sl  either  he  suhmilled  lo  our 
Old iiie  do(;kel  via  lillp:// 
www.iri',iihiliini!;.)',in'  in\  or  helore  May 
2.0,  2014,  Ol  re;i(;h  Ihe  l)o(;kel 
Mauag,emeul  l''a(;ilily  hy  that  dale. 
ADDRESSES;  The  piihlii;  uieeliu)',s  will  he 
held  al  Ihe  lollowiii)’,  locations: 

•  Arliiiglou,  VA  j  W.ishiugloii,  I )( !- 
areal  II..S.  Coast  Guard  I’ersouuel 
.Service  Center  (I’.SC),  4200  Wilson 
Moiilevard,  Alexander  I  lamillon  Room, 
Olh  floor,  Arlington,  VA  20r>9H-7200 

•  .Seattle,  WA — Henry  M.  )ack.son 
Federal  Building,  91,5  .Second  Avenue, 
North  Auditorium,  Room  344B,  .Seattle, 
WA  9«1 74-1067 
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Y ou  may  submit  written  comments 
identified  by  docket  number  USCG- 
2005-21869  before  or  after  tbe  meeting 
using  any  one  of  the  following  methods; 

(1)  Federal  eRulemaking  Portal: 
http ://  WWW.  regula  tions.gov. 

(2)  Fax:  202-493-2251. 

(3)  Mail:  Docket  Management  Facility 
(M-30),  U.S.  Department  of 
Transportation,  West  Building  Ground 
Floor,  Room  W1 2-140, 1200  New  Jersey 
Avenue  SE.,  Washington,  DC  20590- 
0001. 

(4)  Hand  Delivery:  Same  as  mail 
address  above,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  202-366-9329. 

To  avoid  duplication,  please  use  only 
one  of  these  four  methods.  Om  online 
docket  for  this  rulemaking  is  available 
on  the  Internet  at  http:// 
www.regulations.gov  imder  docket 
number  USCG— 2008-1259. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  concerning  the 
meetings  or  the  proposed  rule,  please 
call  or  email  Lieutenant  Commander 
Lineka  Quijano,  Office  of  Maritime  and 
International  Law,  Coast  Guard, 
telephone  202-372-3865,  email 
Lineka.N.Quijano@uscg.mil.  If  you  have 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Ms.  Cheryl 
Collins,  Program  Manager,  Docket 
Operations,  telephone  202-366-9826. 
SUPPLEMENTARY  INFORMATION: 
Background  and  Purpose 

We  |)uhlishod  a  notice  of  projjosod 
rulemaking  (Nl’KM)  in  tlu;  Federal 
Register  on  Dcuujinher  27,  2013  (78  FK 
79242),  eiililled  “As.sessmeiit 
Framework  and  ( Irgani/.alioiial 
Keslalemeiil  Regarding  l*r(;einplion  loi 
(iiM'lain  Regnlalions  Issued  I)y  lliet  least 
( inard.”  In  il  we  slated  lliat  wc;  did  nol 
plan  lo  hold  a  pnhiic  iiKieting,,  hot  that 
w(!  welcoiiKsI  recpiesls  explaining,  why 
one  wonhl  he  heindicial.  We  received 
sevtaal  re(|nesls  and  hav<;  conci nded 
that  |inhli(;  meetin)’s  woidd  aid  lids 
rn lemak i n|’,.  Thei'elore,  w(!  are 
pnhiishing,  lids  notice  annonncing,  Iwo 
pnhiic  m(!elin)’,s.  We  also  have  exhmded 
I  In !  comment  |)eriod  mil  il  May  21),  20  14 
(79  FR  17482). 

In  Ihe  NI’RM,  we  propo.sed  a  role 
containing  onr  assessment  Iramework 
lor,  and  restating  onr  position  regarding, 
the  federalism  im|)licalions  of 
regulations  i.ssned  under  the  authority 
of  various  statutes  within  Titles  33  and 
4()  of  Ihe  I  lidtiid  Stales  ( lode.  We 
proposiid  adding  a  snh|)art  1.0(>  to  Title 
33  of  th(!  (lod(!  of  Federal  regnlalions  lo 
discuss  existing  law  on  ])reemption, 
identify  the  laws  and  regulations  that 


have  preemptive  effect,  and  clarify  (but 
not  alter)  the  Coast  Guard’s  application 
of  statutes  and  case  law  regarding  the 
preemptive  effect  of  its  regulations.  The 
proposed  rule  does  not  offer  new 
interpretations  of  the  preemptive  impact 
of  Coast  Guard  regulations,  and  does  not 
propose  new  regulations  that  would 
impact  the  states’  ability  to  regulate  and 
protect  their  waterways.  Instead,  our 
proposed  rule  simply  restates  the 
current  preemptive  impact  of  our 
regulations  as  they  exist  today.  In  other 
words,  it  provides  a  list  of  existing 
regulations  that  were  previously 
determined  to  have  preemptive  impact 
under  U.S.  Supreme  Court  case  law 
pronouncements  on  statutes 
implemented  by  the  Coast  Guard. 
Further,  the  proposed  rule  would  not 
give  preemptive  impact  to  any  specific 
future  Coast  Guard  regulations.  It 
merely  provides  the  legal  framework  by 
which  future  regulations  will  be 
analyzed  for  preemptive  impact. 

You  may  view  the  NPRM,  and  public 
comments  submitted  thus  far,  in  our 
online  docket  by  going  to  http:// 
www.regulations.gov.  Once  there,  search 
for  the  docket  number  USCG— 2008- 
1259,  and  then  click  “Open  Docket 
Folder.’’  If  you  do  not  have  access  to  the 
internet,  you  may  view  the  docket 
online  by  visiting  the  Docket 
Management  Facility  in  Room  W12-140 
on  the  ground  floor  of  the  DOT  West 
Building,  1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  We  have  an 
agreement  with  the  Department  of 
Trans|)(irtation  to  use  the  Docket 
Management  Facility. 

We  encourage  yon  to  |)artici|iale  in 
this  rulemaking  hy  siihinittiiig 
comments  either  orally  at  Ihe  meeting  or 
ill  writing,.  II  yon  bring,  written 
commeiils  lo  Ihe  meeting,,  yon  may 
.Mihmil  them  lo  ( loasi  ( Inard  |ier.sonnel 
.specilied  at  Ihe  meeting,  lo  receive 
wi  illen  conmienis.  I  he.se  commeiils 
will  he  posted  lo  onr  online  pnhiic 
docket.  All  commeiils  received  will  he 
posted  wilhoni  chang,e  lo  lillp:// 

WWW. itJi\iil(tl inns. gov  :\\\(\  will  inclmle 
any  personal  infornialion  yon  have 
|irovi(led. 

Anyone  can  search  Ihe  electronic 
form  of  comments  received  into  any  of 
onr  dockets  hy  Ihe  name  of  the 
individual  snhmitting  Ihe  comment  (or 
signing  the  comment,  if  snhmitted  on 
hehalf  of  an  association,  hnsine.ss,  labor 
union,  etc.).  Yon  may  review  a  Privacy 
Act  notice  regarding  onr  pnhiic  dockets 
in  the  January  17,  2008,  i.ssne  of  the 
Federal  Register  (73  FR  331  (i). 


Information  on  Service  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
public  meeting,  contact  Lieutenant 
Commander  Lineka  Quijano  at  the 
telephone  number  or  email  address 
indicated  under  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
notice. 

Public  Meeting 

The  Coast  Guard  will  hold  two  public 
meetings  regarding  this  proposed  rule  at 
the  following  locations  on  the  following 
dates: 

•  Arlington,  VA  [Washington,  DC- 
area],  May  13,  2014,  from  12:30  p.m.  to 
3  p.m.,  at  the  U.S.  Coast  Guard 
Personnel  Service  Center  (PSC),  4200 
Wilson  Boulevard,  Alexander  Hamilton 
Room,  9th  floor,  Arlington,  VA  20598- 
7200.  Note:  A  valid  government-issued 
photo  identification  (for  example,  a 
driver’s  license)  will  be  required  for 
entrance  to  the  building  or  meeting 
space. 

•  Seattle,  WA,  May  16,  2014,  from 
12:30  p.m.  to  3  p.m.,  at  the  Henry  M. 
Jackson  Federal  Building,  915  Second 
Avenue,  North  Auditorium,  Room  3448, 
Seattle,  WA  98174-1067.  Note:  A  valid 
government-issued  photo  identification 
(for  example,  a  driver’s  license)  will  be 
required  for  entrance  to  the  building. 

To  facilitate  the  building  security 
process,  and  to  request  reasonable 
accommodation,  those  who  plan  to 
attend  should  contact  the  mooting 
coordinator,  LCDR  Linoka  Quijano,  7 
days  prior  to  tho  first  mooting  hy  using 
Iho  contact  information  in  tho  FOR 
FURTHER  INFORMATION  CONTACT  soclion  of 
this  nolico.  Roipiosts  mado  after  May  li, 
2914,  might  not  ho  ahio  lo  ho 
accommodalod.  Ploaso  noto  that  duo  lo 
sociirily  consiilorations,  ii  valid, 
j’ovornmoni  issiiod  photo  idoiililicalioii 
mii.st  ho  prosonlod  lo  g,ain  oniranco  lo 
Iho  hiiihling,  or  moot iiig,  spaco. 

Momhor;;  ol  Iho  public  may  allond 
Ihoso  moolin)’,s  up  lo  Iho  .soa ling, 

(:a|)acily  oi  Iho  loom::.  Tht!  mooting, s 
may  conchido  holoio  Iho  allottod  limo  il 
all  mallors  ol  concorn  havo  boon 
addiossod. 

Wo  plan  to  Kicord  oach  mooting  using 
an  audio  digital  n;cordor,  and  lo  mako 
that  audio  rocording  availahh;  through  a 
link  in  onr  online  docket. 

Diilod:  April  10.  2014. 

Stovon  I).  I'oiiliii, 

iUstr  Admiral.  U.S.  Uoast  Uimrd.  Iiidgi; 

A  (Ivacatc  ( imunrd. 

II'K  Doc.  2014-(m<i:t4  Kilod  4-18-14;  8:48  (iin| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  228 

[EPA-R06-OW-201 4-0234;  FRL-9909-67- 
Region-6] 

Ocean  Dumping:  Proposed 
Cancellation  and  Modification  of  Final 
Site  Designations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  cancel  the 
final  designation  of  two  Ocean  Dredged 
Material  Dispo.sal  Sites  (QDMDSs) 
located  in  the  Oulf  of  Mexico  near  the 
Houma  Navigational  Cianal  (HN(i)  and 
ii(;ar  the  Mississi])j)i  River  thdf  Outlet 
(MKOO)  Ciaual,  l.ouisiaiia.  Hoth  sites  are 
l';i’A-a|)pr()V(!{l  oc(!an  (himping  sites  for 
the  disposal  of  siiitahle  dnuiged 
material.  'I'his  |)ro|)osed  action  is  heing 
taken  hecan.se  lh(>re  is  no  chtar  future 
iKM^d  for  the  sit(!s.  Additionally,  Id’A 
propo.scis  to  modify  tlu!  pmiod  of  ns(!, 
use  restriction,  and  name  of  tin; 

I  lom(;port  Project  ODMD.S  localcal  in  the 
( !nir  of  M(!xico  oflshon!  of  Port  Aran.sas, 
T(!xas. 

DATES:  Oomments  on  this  pro|>ose(l  rnh; 
nni.st  he  received  on  or  Ixdore  jnne 
2014. 

ADDRESSES:  .Snhmit  your  comments, 
identified  hy  I)ock(!t  No.  Id’A-KOti- 
OW-2()l 4-0234,  hy  one  of  the  following 
methods:  Eed(;ral  e-Kulemaking  l^ortal: 
IUip://www.wgiil(}lions.gov;  follow  the 
online  instruction  for  submitting 
comments. 

•  Email:  Dr.  Jessica  Pranks  at 
franks.jessica@epa.gov. 

•  Fax:  Dr.  Jessica  Franks,  Marine  and 
C^oastal  Section  (6WQ-ECJ  at  fax 
numher  214-665-6689. 

•  Mail:  Dr.  Jessica  Franks,  Marine  and 
C^oastal  Section  (6WQ-ECJ, 
Environmental  Protection  Agency, 
Mailcode:  (6WQ-ECJ,  1445  Ross 
Avenue,  Suite  1200,  Dallas,  Texas 
75202-2733. 

Instructions:  Direct  your  comments  to 
Docket  No.  EPA-R06-OW-2014-0234. 
EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  and  may  be 
made  available  online  at 
www.regulations.gov,  including  any 
personal  information  provided,  unless 


the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBIJ  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  www.reguIations.gov 
or  email.  The  www.regulations.gov  VJ eh 
site  is  an  “anonymous  access”  system, 
which  means  EPA  will  not  know  your 
identity  or  contact  information  unless 
you  provide  it  in  the  body  of  your 
comment.  If  you  send  an  email 
comment  directly  to  EPA  without  going 
through  www.regulations.gov  your  email 
address  will  be  automatically  captured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment,  EPA 
njconunends  that  you  include  your 
nanu;  and  other  contiict  information  in 
th(!  body  of  yonr  comment  and  with  any 
disk  orCD  -i<{)M  yon  .submit.  If  FPA 
cannot  read  yonr  comment  due  to 
technical  diliicnlties  and  cannot  contact 
yon  lor  clarification,  I'iPA  may  not  lx; 
able  to  consider  yonr  commeni . 
I'ilectronic  files  slionid  avoid  the  use  of 
s|x;cial  characters,  any  form  oi 
(Micryption,  and  he  iiee  ol  any  delects  or 
virnsiis. 

Dackel:  All  docnnxmls  in  the  docket 
an;  listcxi  in  the  www.regalalions.gov 
iixhix.  Allhongh  listed  in  the  index, 
sonx!  information  is  not  pnhiicly 
available,  e.g.,  (!BI  or  other  information 
who.s(;  disclosure  is  r(!.strict(xl  by  statute. 
C.ertain  other  material,  such  as 
cojjyrighted  material,  will  he  ])uhlicly 
available  only  in  hard  coj)y.  Pnhiicly 
available  docket  materials  are  available 
either  electronically  in 
www.regulations.gov  or  in  hard  coj)y  at 
the  Marine  and  Cioastal  Section  (6WQ- 
I'XIJ,  Environmental  Protection  Agency, 
1445  Ross  Avenue,  Suite  1200,  Dallas, 
Texas  75202-2733.  The  file  will  he 
made  available  by  appointment  for 
public  inspection  in  the  Region  6  FOIA 
Review  Room  between  the  hours  of  8:30 
a.m.  and  4:30  p.m.  weekdays  except  for 
legal  holidays.  Contact  the  person  listed 
in  the  FOR  FURTHER  INFORMATION 
CONTACT  paragraph  below.  If  possible, 
please  make  the  appointment  at  least 
two  working  days  in  advance  of  your 
visit.  There  will  be  a  15  cent  per  page 
fee  for  making  photocopies  of 
documents.  On  the  day  of  the  visit, 
please  check  in  at  the  EPA  Region  6 
reception  area  at  1445  Ross  Avenue, 
Suite  700,  Dallas,  Texas. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jessica  Franks,  Ph.D.,  Marine  and 
Coastal  Section  (6WQ-ECJ, 
Environmental  Protection  Agency, 

Region  6,  1445  Ross  Avenue,  Suite  700, 
Dallas,  Texas  75202-2733,  telephone 
(214J  665-8335,  fax  number  (214j  665- 
6689;  email  address  franks.jessica© 
epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Potentially  Affected  Persons 

II.  Background 

III.  Proposed  Action 

IV.  Administrative  Review 

1.  lixocutive  Order  12H8(i 

2.  Paj)erwork  Reduction  Act 

3.  Regulatory  Flexibility  Act,  as  Amended 
l)y  the  .Small  Business  Regulatory 
Fnforcenx)ul  Fairness  Act  of  15)!)(i 

4.  Ilufuudcid  Mandates  Rcsform  Act 

.').  I'lxecutive  Ordiir  i:i  i:J2:  I'ederalism 
(i.  Fxeculi  ve  ( Irder  I  31  7.'):  ( lousidlatiou 
and  Oixirdiiial i(xi  Willi  Indian  'I'rihal 
( lovernmenis 

7.  Fxncntive  ( ti'dnr  I  3(14.');  Pi'(ile(:l  ion  ol 
(liildi'on  Fi'oin  Fiiviromnenlal  lloallh 
and  .Safely  Risks 

H.  Fxeciil i  ve  ( )i (ler  I  37. 1  I ;  Acl  ion.s  Thai 
.Sigjiilicanlly  Ailed  Fnerg.y  .Sn|)|)ly. 

I  iisli'ihul ion,  or  I  Ise  ( iompliance  Willi 
Adminislralive  Pi'ocediire  Ad 
II.  Nalional  'redinolop.y  'rransrei 
AdvancenienI  Ad 

10.  I'ixecniive  ( li'der  I7.a!llt:  Federal  Adions 
To  Address  I'invironmenlal  liislice  in 
Minorily  Popiilalions  and  l.ow  Income 
Populalions 

I.  Polunlially  An'eclod  Porsons 

Persons  potentially  affected  hy  this 
action  include  those  who  .seek  or  might 
seek  permits  or  approval  hy  EPA  to 
dispose  of  dredged  material  into  ocean 
waters  pursuant  to  the  Marine 
Protection  Research  and  Sanctuaries 
Act,  33  IJ.S.C.  1401  et  seq.  EPA’s  action 
would  be  relevant  to  persons,  including 
organizations  and  government  bodies 
seeking  to  dispose  of  dredged  material 
in  ocean  waters  offshore  of  Terrebonne, 
Louisiana,  the  Mississippi  River  Gulf 
Outlet  (MRGOJ  Canal,  Louisiana,  and 
Corpus  Christi,  Texas.  Currently,  the 
U.S.  Army  Corps  of  Engineers  (Corps) 
and  other  persons  with  permits  to  use 
designated  sites  offshore  Terrebonne, 
Louisiana,  the  Mississippi  River  Gulf 
Outlet  (MRGOJ  Canal,  Louisiana,  and 
Corpus  Christi,  Texas  would  be  most 
impacted  by  this  final  action. 

Potentially  affected  categories  and 
persons  include: 


Category 

Examples  of  potentially  regulated  persons 

Federal  government . 

Industry  and  general  public  . 

USAGE  Civil  Works  and  0  &  M  projects;  other  Federal  agencies,  including  the  Department  of  Defense. 
Port  authorities,  marinas  and  harbors,  shipyards  and  marine  repair  facilities,  berth  owners. 
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Category 

Examples  of  potentially  regulated  persons 

State,  local  and  tribal  governments 

Governments  owning  and/or  responsible  for  ports,  harbors,  and/or  berths.  Government  agencies  requiring 
disposal  of  dredged  material  associated  with  public  works  projects. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  persons  likely  to 
be  affected  by  this  action.  For  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  please 
refer  to  the  contact  person  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

II.  Background 

Section  l()2(c)  of  the  Marine 
I’rotectiou,  Research,  and  Sanctuaries 
Act  (MPRSA)  of  1972,  as  anunided,  22 
l)..S.(;.  1401  ct  Hdij.,  giv(!S  the 
Administrator  of  Id’A  the  authority  to 
designate  sites  when;  ocean  dis|)osal 
may  he  p(;rmitted.  On  October  1,  lOlUi, 
IIh;  Administrator  d(;legated  the 
anihorily  lo  d(;signate  ocean  disposal 
sit(;s  to  the  R(;gional  Admiidslrator  ol 
IIk;  R(;gion  in  widcli  IIk;  sit(;s  are 
loc.'iled.  These  proposed  cancellations 
and  modilicalimi  are  heiiij;  made 
pnrsnani  to  that  anihorily. 

The  I'il'A  Ocean  Dumping  Ri;gnlalions 
pidnmlgal(;d  under  MI’R.SA  (40  OFR 
cha|)l(;r  I,  snhcha|)ler  1 1,  22t{.  I  I )  stale 

that  modifications  in  dispo.sal  site  ns(; 
which  involve;  withdrawal  of  dis|)osal 
sil(;s  from  use;  or  p(;rman(;nl  chang(;s  in 
tin;  total  sp(;cifi(;d  (|nantiti(;s  or  typ(;s  of 
wast{;s  p(;rmill(;d  lo  he;  di.scharg(;d  lo  a 
sp(;cilic  dis})o.sal  site;  will  lx;  made  hy 
|)roimdgalion  in  this  part  22H.  Th(;s(;  site 
canc(;llations  and  modification  of  ty])(;s 
of  wast(;s  permitted  to  he  di.scharged  to 
a  sj)ecific  disposal  site  are  h(;ing 
published  as  j)ropo.sed  rul{;making  in 
accordance  with  §228.1 1(a)  of  the 
Ocean  Dumping  Regulations,  which 
permits  the  withdrawal  of  designated 
dispo.sal  sites  from  u.se  or  changes  in  the 
total  .specified  quantities  or  types  of 
wastes  permitted  to  be  discharged  to  a 
specific  disposal  site  based  upon 
changed  circumstances  concerning  use 
of  the  site. 

III.  Proposed  Action 

The  proposed  cancellation  of  the 
designations  of  these  sites  is  needed  as 
a  housekeeping  measure.  In  essence, 
these  ODMDSs  either  are  no  longer  a 
suitable  disposal  option  or  have  no 
foreseeable  need.  The  Houma  ODMDS  is 
now  partially  occupied  by  the  Houma 
Navigational  Canal.  The  U.S.  Corps  of 
Engineers  has  re-aligned  the  Cat  Island 
Pass  portion  of  the  HNC  several  times 
since  the  construction  of  this  federal 
navigation  channel  in  order  to  retain  a 
channel  segment  that  requires  little 


maintenance  dredging  due  to  the  natural 
hydrodynamics  in  the  vicinity.  This 
particular  portion  of  the  HNC  Cat  Island 
Pass  channel  is  characterized  by  an  area 
of  deeper  water  (erosional  zone)  that  is 
moving  westwards.  Once  this  deeper 
water  erosional  zone  has  moved  far 
enough  west  from  the  Corps’s  channel 
alignment  that  area  of  the  channel 
begins  to  shoal  (becomes  a  depositional 
zone).  'I'o  avoid  increased  maintenance 
dredging  costs,  the  (;orj).s  re-aligns  this 
portion  of  the  channel  we.stwards  to 
“k(;{;|)  u])”  with  tiu;  deej)er  water  zom; 
as  it  (;onliiui(;.s  to  migrate;  w(;.st wards, 
rlu;  I  lomna  ODMD.S  is  lo(:at(;d  on  the; 
W(;st  side;  e)f  this  e:hamie;l,  anel  Ihe; 
ele;e;pe;r  wale;r  zeene;  hiis  migi'iile;el  inte)  the; 

( )l )Mi).S  he)imelai'ie;s.  The;  I  lomna 
()DMD.S  has  neet  he;e;n  nse;el  fetr  more; 
than  lwe;nly  (20)  ye;:ns.  Insle;ael,  ehe;elge;el 
mate;rial  li  etm  I  he;  I  INC !  has  he;e;n  nse;el 
he;ne;rie:ially  nnele;i  .Se;e:tion  404  eel  Ihe; 

( ih;.'m  Wale;r  Ae;l  on  Ihe;  Iwei  (2)  sing.le; 
point  elise:harge;  (.SI'D)  site;s  hie.ate;el 
wilhin  Ihe;  ( )DMD.S.  II  is  Ihe;  ( lea  ps’ 
inle;nlie)n  to  e:eintinne;  this  |)rae:l ie:e;.  As 
sne:h,  this  type;  of  plae:e;me;nl  is  e;xe:lnele;el 
hy  ele;finitie>n  lieem  re;gnlaliein  hy 
MPR.SA.  De;-ele;signiilie)n  eef  the;  I  lemma 
ODMD.S  will  alleew  the;  Ceerps  le;  e;x|)<mel 
the;  he;ne;fie;iiil  n.se;  e>f  elre;elge;el  m;ite;rial 
leer  the;  e;re;()lie)n  eef  elunihle;  islanels  leer 
.se;ase)n<il  hirel  ne;.sling  ar(;as  re;gulate;el 
unele;r  vS(;ctie)n  404  e)f  the  Clean  Water 
Act. 

The  Mi.s.si.s.sippi  River-Culf  Outlet 
(MRCO)  ODMDS  is  no  longer  n(;eded. 

On  june  .5,  2008  the  Assistant  Secre;tary 
of  the  Army  for  Civil  Works  forwarded 
the  Final  MRCO  Deep-Draft  De¬ 
authorization  Report  to  Congress 
officially  de-authorizing  the  MRCO  from 
the  Culf  Intercoastal  Water  Way  (GIWW) 
to  the  Gulf  of  Mexico  as  a  federal 
navigation  project.  The  report  also 
authorized  the  construction  of  a  rock 
closure  structure  across  MRCO  which 
was  completed  in  late  July  2009. 

The  proposed  modification  of  the 
period  of  use  and  use  restriction  on  the 
Homeport  Project  ODMDS  is  needed  to 
change  the  use  of  the  site  to  include 
suitable  dredged  material  from  the 
greater  Corpus  Christ! ,  Texas  vicinity 
over  an  indefinite  period  of  time.  The 
Homeport  Project  ODMDS  was 
designated  to  provide  a  disposal  area  for 
placement  of  suitable  construction 
dredge  material  from  the  U.S.  Navy’s 
Homeport  Project  at  Corpus  Christ!/ 
Ingleside,  Texas.  The  Homeport  Project 


never  materialized  and  therefore,  the 
ODMDS  was  never  used.  Use  of  the 
ODMDS  was  limited  to  suitable  dredged 
material  from  the  Homeport  Project  over 
a  50  year  period.  There  is  a  need  for 
placement  of  construction  dredged 
material  from  the  Corpus  Christi 
C^hannel  Channel  Improvement  Project 
(CIP)  as  described  in  the  Final 
Environmental  Impact  Statement  (FEIS) 
for  the  Corpus  Christi  Ship  Channel 
Channel  Improvements  Project  Corpus 
Christi  and  Nueces  Hays,  Nueces  and 
San  Ihdricio  Counties,  'I’exas  put)lish(;d 
ill  April  2002.  Ha.s(;d  on  the  FldS, 
suitable  (Iriidged  mal(;rial  will  lx;  plac(;d 
h(;ii(;ficially  in  IIk;  location  of  tin; 
llom<;port  Projiicl  ODMD.S  under 
.S(;(;lioii  404  of  I  In;  Cl(;aii  Water  Acl 
(CWA).  eWA  .Section  404  has 
jurisdiction  in  the  I'errilorial  .S(;a  or 
coastal  wal(;rs  troni  the  ha.seline  lo  Ihrei; 
(2)  iianlical  niih;s  seaward.  Itecanse  lie; 
lloni(;port  I'rojecl  ()DMD.S  is  located 
beyond  tin;  honndary  of  tin;  T(;rrilorial 
.Sea  and  in  Ihe  op(;n  oc(;an,  lln;  ( iWA 
.Section  404  (lo(;s  not  havi;  jnrisdiclion. 

As  a  r(;snll  lln;r(;  is  a  in;(;d  to  changi;  tin; 
nsi;  r(;slriction  |)lac(;d  on  lln;  I  lonn;port 
l'roj(;ct  ODMD.S  lo  incindi;  sndahh; 
dr);(lg(;(l  mat(;rial  from  tin;  gn;ater 
Corpus  Chri.sli,  T(;xa.s  vicinity.  .Sinci; 
(lr(;(lge(l  material  placenn;nt  at  this 
ODMDS  is  (;xpect(;d  lo  lx;  an  on-going 
proc(;.s.s  over  many  years,  the  period  of 
iisi;  is  being  changed  to  coutinniug  u.si;. 
I'iPA  also  jiroposes  to  change  the  name 
of  the  Homeport  Project  ODMDS  to 
Ckirpus  Chri.sti  New  Work  ODMDS.  The 
current  name  is  no  longer  applicable 
.since  it  was  the  name  of  the  project  at 
the  time  the  ODMDS  was  designated. 

IV.  Administrative  Review 

1.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51725,  October  4,  1992)  EPA  must 
determine  whether  the  regulatory  action 
is  “significant,”  and  therefore  subject  to 
Office  of  Management  and  Budget 
(0MB)  review  and  other  requirements  of 
the  Executive  Order.  The  Order  defines 
“significant  regulatory  action”  as  one 
that  is  likely  to  lead  to  a  rule  that  may: 

(a)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way,  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  Tribal  governments  or 
communities; 


Federal  Register/ Vol.  79,  No.  76 /Monday,  April  21,  2014 / Proposed  Rules 


22075 


(b)  (Create  a  serious  inconsistency  or 
olherwi.se  interfere  with  an  action  taken 
or  j)lanned  hy  another  agency; 

(c)  Materially  alter  the  hndgetary 
iinjjact  of  entitlem(;nts,  grants,  user  fees, 
or  loan  j)rograins,  or  the  rights  and 
obligations  of  recii)ienls  tbereof:  or 

(d)  Kai.se  novel  h;gal  or  policy  issues 
arising  ont  of  legal  mandates,  tbe 
President’s  juiorities,  or  the  princi])les 
.s(!t  forth  in  the  Executive  Order. 

This  l’ro])o.sed  Knle  shoidd  have 
minimal  im|)act  on  .State,  local,  or  Tribal 
governments  or  commnnities. 
('.onsecjuently,  Id’A  has  determined  that 
this  Proposed  Ride  is  not  a  “significant 
regnlatory  action”  under  the  terms  of 
Executive  Order  1 2866. 

2.  Paperwork  Heduction  Act 

The  I’aperwork  Reduction  Act,  44 
3501  et  seq.,  is  intended  to 
minimize  the  reporting  and 
recordkeeping  burden  on  the  regulated 
community,  as  well  as  to  minimize  the 
cost  of  Federal  information  collection 
and  dissemination.  In  general,  the  Act 
requires  that  information  requests  and 
recordkeeping  requirements  affecting 
ten  or  more  non-Federal  respondents  be 
approved  by  OMB.  Since  the  Proposed 
Rule  would  not  establi.sh  or  modify  any 
information  or  recordkeeping 
requirements,  but  only  clarifies  existing 
requirements,  it  is  not  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act. 

3.  Regulatory  Flexibility  Act,  as 
Amended  by  tbe  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

This  proposed  rule  will  not  impose 
any  requirements  on  small  entities.  The 
modification  of  the  Homeport  Project 
ODMDS  broadens  the  use  of  the  site 
providing  an  additional  option  for 
dredged  material  placement  in  the 
Corpus  Christi,  Texas  vicinity.  The 
removal  of  the  Houma  ODMDS  will 
allow  for  the  beneficial  use  of  dredged 
material  under  CWA  Section  404  for  the 
creation  of  bird  islands.  The  clo.sing  of 
the  Mi.ssi.ssippi  River  Gulf  Outlet 
Navigation  (Channel  was  mandated  hy 
(-ongress  and  therefore  the  associated 


ODMDS  is  no  longer  needed.  l*’or  these 
reasons,  the  Regional  Administrator 
certifies,  pnr.snant  to  .section  6()5(b)  of 
the  REA,  that  the  Propo.sed  Rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  mnnher  of  small  entities. 

4.  Unfunded  Mandates  Reform  Act 

This  Pro])osed  Rule  contains  no 
Eiidiaal  mandates  under  the  jirovisions 
of  Title  II  of  the  UnfundiKl  Mandates 
Reform  Act  of  1995  (UMRA)  of  1995 
(Pnh.  E.  104-4)  for  .State,  local,  or  tribal 
governments  or  tbe  private  .sector  that 
may  re.snlt  in  e.stimated  costs  of  .$100 
million  or  more  in  any  year.  It  impo.ses 
no  new  enforceable  duty  on  any  State, 
local  or  tribal  governments  or  the 
jirivate  sector  nor  does  it  contain  any 
regulatory  requirements  that  might 
significantly  or  uniquely  affec;!  .small 
government  entities.  Thus,  the 
requirements  of  section  203  of  the 
IJMRA  do  not  apply  to  this  Proposed 
Rule. 

5.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
“Federali.sm”  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications.  “Policies  that  have 
federalism  implications”  are  defined  in 
the  Executive  Order  to  include 
regulations  that  have  “substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.” 

This  Proposed  Rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132. 

6.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
“Consultation  and  Coordination  with 
Indian  Tribal  Governments”  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  “meaningful  and  timely  input  by 
Tribal  officials  in  the  development  of 
regulatory  policies  that  have  Tribal 
implications.”  This  Final  Rule  does  not 
have  Tribal  implications,  as  defined  in 
Executive  Order  13175. 


7.  Executive  Order  13045:  Protection  of 
Childrem  From  Environmental  Health 
and  Safety  Risks 

This  Executive  Order  (62  FR  19885, 
Ajiril  23,  1997)  applies  to  any  rule  that; 

(1)  Is  determined  to  bo  “economically 
significant”  as  defined  under  Executive 
Order  128()6,  and  (2)  concerns  an 
environmental  bealth  or  safety  risk  that 
EPA  has  reason  to  bidievi;  may  have  a 
di.s])roj)ortionat(!  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
EPA  must  evaluate  the  environmental 
hiialth  or  .safety  effects  of  the  jilanned 
rule  on  children,  and  exjilain  why  tin; 
])lanned  regulation  is  preferable  to  other 
jiotentially  effective  and  reasonably 
feasible  alternatives  considered  by  EPA. 
This  Projio.sed  Rule  is  not  subject  to  tbe 
Executive  Order  becau.se  it  is  not 
eixmomically  significant  as  defined  in 
Executive  Order  12866,  and  becau.se 
EPA  does  not  have  reason  to  believe  the 
environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children. 

8.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  Compliance  With 
Administrative  Procedure  Act 

This  Proposed  Rule  is  not  subject  to 
Executive  Order  13211,  “Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  U.se”  (66  FR  28355  (May 
22,  2001))  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

9.  National  Technology  Transfer 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (“NTTAA”),  Public  Law 
104-113,  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  This  Proposed  Rule  does 
not  involve  technical  standards. 
Therefore,  EPA  is  not  considering  the 
use  of  any  voluntary  consensus 
standards. 

10.  Executive  Order  12898:  Federal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and  Low 
Income  Populations 

Executive  Order  12898  (59  FR  7629) 
directs  Federal  agencies  to  determine 
whether  the  Proposed  Rule  would  have 
a  disproportionate  adverse  impact  on 
minority  or  low-income  population 
groups  within  the  project  area.  The 
Propo.sed  Rule  would  not  .significantly 
affect  any  low-income  or  minority 
popidation. 
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List  of  Subjects  in  40  CFR  Fart  220 

Knvironmontal  protection.  Water 
pollution  control. 

Dated:  Ajiril  2,  2014. 

Sainiiel  Culomaii, 

DcpaiV  l{(:^ion(il  Adiiiinislrator,  Hcf^ion  (i. 

In  consideration  of  the  foregoing,  LI’A 
is  jtroposing  to  iiinend  part  220,  ch<ij)t(!r 
1  of  title  40  of  the  Clode  of  l■■ederal 
Regulations  as  follows: 

PART  228— CRITERIA  FOR  THE 
MANAGEMENT  OF  DISPOSAL  SITES 
FOR  OCEAN  DUMPING 

■  1 .  The  authority  citation  for  jtart  228 
continues  to  reiul  as  follows: 

Aulhorily;  33  IJ.S.t;.  1412  and  1410. 

■  2.  Section  228.15  is  amended  as 
follows: 

■  a.  Hy  removing  and  reserving 
jtaragraphs  (j)(l)  and  (4);  and 

■  b.  Hy  revising  paragraphs  (j)(16) 
introductory  text  and  (j)(16)(v)  and  (vi) 
to  read  as  follows: 

§  228.1 5  Dumping  sites  designated  on  a 
final  basis. 

*  *  ★  *  ★ 

(j)*  *  * 

(16)  Ciorpus  (ihristi  New  Work 
ODMUS,  Corpus  Christi,  Texas. 

•k  "k  "k  "k  -k 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  suitable  dredged  material 
from  the  greater  Corpus  Christi,  Texas 
vicinity.  Disposal  shall  comply  with 
conditions  set  forth  in  the  most  recent 
approved  Site  Management  and 
Monitoring  Plan. 
***** 

IFR  Doc.  2014-09008  Filed  4-18-14;  8:45  am) 

BILLING  CODE  6560-50-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

[Docket  No.  FWS-R1-ES-2013-0117;  MO 
92210-0-0008  B2] 

RIN  1018-BA27 

Endangered  and  Threatened  Wildlife 
and  Plants;  Threatened  Status  for 
Lepidium  papilliferum  (Slickspot 
Peppergrass)  Throughout  Its  Range 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Reconsideration  of  final  rule; 
reopening  of  the  c:omment  period. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  announce  the 


reopening  of  the  judilic  comment  period 
on  the  reconsideration  of  our  final  rule 
listing  Uipidiuin  papillifernni  (slickspot 
p(!ppergras.s)  as  a  threatened  sjiecies 
throughout  its  range  under  the 
Fudangered  S])ecie.s  Act  of  1973  (IsSA  or 
Act),  |)uhli.shed  l■■ehruary  12,  2014.  We 
|)uhlished  the  r(!consid(!ration  of  the 
fluid  rule  in  r(!.s])on.s(;  to  the  Idiiho 
District  Court’s  remand  heciiuse  the 
Court  asked  us  to  reconsidijr  the 
definition  of  the  “fore.seeiihle  future”  in 
liigard  to  this  |)iirticuliir  species.  Wi*  are 
seeking  input  on  our  interjjretation  of 
the  fore.seeahle  future  as  it  jiertiuus 
s])ecificiilly  to  /,.  papilliferum.  In 
iidditiou,  we  also  .seek  iiny  new 
information  regarding  |)0|)uliition  status, 
trends,  or  threats  that  has  become 
iivailidile  since  our  last  review  of  the 
status  of  the  sjiecies  in  2009.  We  are 
reopening  the  comment  period  to  allow 
all  interested  jiarties  an  additional 
opportunity  to  comment.  (Comments 
previously  submitted  need  not  he 
residimitted,  as  they  will  he  fully 
considered  in  preparation  of  our  final 
determination. 

DATES:  We  are  reopening  the  comment 
period  on  the  revi.sed  propo.sed  rule 
published  in  the  Federal  Register  on 
February  12,  2014  (79  FR  8416).  In  order 
to  hdly  con.sider  and  incorporate  public 
comment  in  the  final  determination,  we 
request  submission  of  comments  by 
June  5,  2014.  Comments  submitted 
electronically  using  the  Federal 
eRulemaking  Portal  (see  ADDRESSES, 
below)  must  be  received  by  11:59  p.m. 
Eastern  Time  on  that  date. 

ADDRESSES:  Document  availability:  You 
may  obtain  copies  of  the  reconsideration 
of  final  rule  on  the  Internet  at  http:// 
www.regulations.gov  at  Docket  No. 
FWS-Rl-ES-2013-0117,  or  by  mail 
from  the  Idaho  Fish  and  Wildlife  Office 
(see  FOR  FURTHER  INFORMATION  CONTACT). 

Comment  submission:  You  may 
submit  written  comments  by  one  of  the 
following  methods: 

(1)  Electronically:  Go  to  the  Federal 
eRulemaking  Portal:  http:// 
www.regulations.gov.  Search  for  FWS- 
Rl-ES-2013-0117,  which  is  the  docket 
number  for  this  rulemaking.  You  may 
submit  a  comment  by  clicking  on 
“Comment  Now!” 

(2)  By  hard  copy:  Submit  by  U.S.  mail 
or  hand-delivery  to:  Public  Comments 
Processing,  Attn:  FWS-Rl-ES-2013- 
0117:  Division  of  Policy  and  Directives 
Management;  U.S.  Fish  and  Wildlife 
Service;  4401  N.  F’airfax  Drive,  MS 
2042-PDM;  Arlington,  VA  22203. 

We  nxpiest  that  you  send  comments 
only  hy  the  methods  de.scribed  above. 
We  will  |)ost  all  comments  on  http:// 
www.regulations.gov.  This  generally 


means  that  we  will  post  any  personal 
information  you  jirovide  us  (.see  the 
Public  (k)mment.s  .section  below  for 
more  information). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Carrier,  .Stale  Supervi.sor,  U..S.  Fish 
and  Wildlife  .Service,  Idaho  Fish  and 
Wildlife  Office.  1387  S.  Vinu(!ll  Way, 
Room  3(>8,  Boise,  ID  83795);  tehiphone 
208-378-5243;  facsimih!  208-378-5262. 

If  you  u.se  a  telecommunications  device; 
for  the;  deaf  (TDD),  call  the  Federal 
Information  Relay  S(;rvice  (FIRS)  at  1- 
800-8  7  7-83  35). 

SUPPLEMENTARY  INFORMATION: 

Public  (iomments 

We  will  accejit  written  comments  and 
information  during  this  reojiened 
comment  period  on  our  reconsideration 
of  the  final  nde  li.sting  Lepidium 
papilliferum  (slickspot  pejipergrass)  as  a 
threatened  sjiecies  throughout  its  range 
that  was  published  in  the  Federal 
Register  on  F’ebruary  12,  2014  (79  FR 
8416).  Any  final  action  regarding  the 
li.sting  of  L.  papilliferum  will  be  ba.sed 
on  the  best  scientific  and  commercial 
data  available  and  be  as  accurate  and  as 
effective  as  possible.  Therefore,  we 
request  comments  or  information  from 
other  concerned  governmental  agencies. 
Native  American  tribes,  the  scientific 
community,  industry,  general  public, 
and  other  interested  parties  concerning 
the  reconsideration  of  the  final  listing 
rule  and  our  interpretation  of  the 
foreseeable  future  as  it  applies 
specifically  to  L.  papilliferum.  We 
particularly  seek  comments  regarding: 

(1)  Our  interpretation  of  the  term 
“foreseeable  future”  and  its  application 
to  our  evaluation  of  the  status  of 
Lepidium  papilliferum; 

(2)  Our  evaluation  of  new  scientific 
information  concerning  the  range, 
distribution,  population  size  and  trends, 
and  threats  to  the  species  that  has 
become  available  since  publication  of 
the  2009  final  listing  rule; 

(3)  Our  choice  of  the  threshold  of  80 
to  90  percent  loss  of  remaining 
unburned  habitat  as  the  point  at  which 
the  species  will  be  in  danger  of 
extinction; 

(4)  Any  additional  scientific 
information  concerning  the  range, 
distribution,  population  size  and  trends, 
or  threats  to  the  species  that  has  become 
available  since  publication  of  the  2009 
final  listing  rule  that  we  have  not 
already  presented  and  considered;  and 

(5)  Current  or  planned  activities  in  the 
subject  area  that  were  not  analyzed  in 
the  2009  final  li.sting  rule  and  their 
possible  effect  on  this  .sp(;cio.s. 

We  will  con.sider  all  comments  and 
iidbrmation  received  during  the 
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comment  period  on  this  rulemaking 
during  our  preparation  of  a  final 
determination.  Comments  previously 
submitted  on  the  proposed  listing  of 
Lepidium  papilliferum  during  any  of  the 
previous  comment  periods  need  not  be 
resubmitted;  they  have  already  been 
incorporated  into  the  public  record  and 
will  be  fully  considered  in  the  final 
decision. 

Please  note  that  submissions  merely 
stating  support  for  or  opposition  to  the 
action  under  consideration  without 
providing  supporting  information, 
although  noted,  will  not  be  considered 
in  making  a  determination,  as  section 
4(b)(1)(A)  of  the  Act  directs  that 
determinations  as  to  whether  any 
species  is  an  endangered  or  threatened 
species  must  be  made  “solely  on  the 
basis  of  the  best  scientific  and 
commercial  data  available.” 

You  may  submit  your  comments  and 
materials  by  one  of  the  methods  listed 
in  ADDRESSES.  We  request  that  you  send 
comments  only  by  the  methods 
described  in  ADDRESSES.  If  you  submit 
information  via  http:// 
www.reguIations.gov,  your  entire 
submission — including  any  personal 
identifying  information — will  be  po.sted 
on  the  Web  site.  If  your  submission  is 
made  via  a  hardcopy  that  includes 
])ersonal  identifying  information,  you 
may  recjuest  at  the  top  of  your  document 
tliat  w(!  withhold  tiiis  information  from 
|)ul)lic  rciview.  1  low(!V(!r,  we  caniu)t 
gnarant(!e  that  we  will  he  able  to  do  so. 
We  will  |)().st  all  hardcopy  submissions 
on  I  it  I  p://www.regiil(il  ions. gov. 

iMease  include  snfficieni  inlonnation 
with  yoni  comnnmis  to  allow  ns  to 
verify  any  .scieni  ific  or  commercial 
inlormalion  yon  include.  In  making  a 
linal  decisitin  on  dds  mailer,  w(;  will 
lake  iiilo  consideral  ion  Ihe  conmienis 
and  any  addilional  inlormalion  wt; 
leceive.  (  iommeiils  and  maleriaks 
leceived,  a.s  well  iis  .some  ol  Ihe 
.sn| i| Mil  I  ill]’ do(  nmenlal ion  used  in  Ihe 
I II e| Mil al ion  ol  a  linal  deci.sion,  will  he 
available  ioi  piihlii.  inspeclion  on 
III  I  li://www.o'i\iil(il  ioiis.gov.  All 
iiilonnalion  we  use  in  making,  om 
decision  is  available  by  appoini  nieni, 
(hn  in)’  normal  business  hours,  al  Ihe 
I  I..S.  Fish  and  Wildlile  .Service,  Idaho 
I'ish  and  Wildlife  ( tllice,  i:m7  S. 

Vimiell  W.'iy,  Koom  .'Mitt,  Itoise,  II) 
»:t7l)l);  lelephone  2UH-:\7H 
lacsimile  7.()»  :t7»-.S7.(i2  (.see  FOR 
FURTHER  INFORMATION  CONTACT). 

Itiickgroiind 

On  October  H,  2001)  (74  I'K  .'■>2014),  we 
|)nhlish(!d  a  final  ride  listing  the  plant 
U:])idiinn  papilliferum  (slickspot 
])e])])ergrass)  as  a  threatened  sjiecies 
throughout  its  range  under  the  Act.  On 


November  16,  2009,  Idaho  Governor  C. 

L.  “Butch”  Otter,  the  Idaho  Office  of 
Species  Conservation,  Theodore 
Hoffman,  Scott  Nicholson,  and  L.G. 
Davison  &  Sons,  Inc.,  filed  a  complaint 
in  the  U.S.  District  Court  for  the  District 
of  Columbia  challenging  the  2009  final 
listing  rule  imder  the  Administrative 
Procedure  Act  and  the  Endangered 
Species  Act.  Subsequently,  the  issue 
was  transferred  to  the  U.S.  District  Court 
for  the  District  Court  of  Idaho.  On 
August  8,  2012,  the  Court  vacated  the 
final  rule  listing  Lepidium  papilliferum 
as  a  threatened  species  under  the  Act, 
with  directions  that  the  case  be 
remanded  to  the  Service  for  further 
consideration  consistent  with  the 
Court’s  opinion.  Otter  v.  Salazar,  Case 
No.  l:ll-cv-358-CWD  (D.  Idaho). 

The  reconsideration  of  final  rule  that 
published  on  February  12,  2014  (79  FR 
8416),  constitutes  our  response  to  the 
issue  remanded  by  the  Court.  In  that 
document,  we  presented  our 
interpretation  of  the  term  “foreseeable 
future”  as  it  applies  specifically  to 
Lepidium  papilliferum.  Further,  in 
applying  our  interpretation  of  the 
fore.seeable  future  to  the  status 
evaluation  for  L.  papilliferum,  we 
concluded  that  threatened  status  should 
ho  rein.stated  for  the  species  throughout 
its  range.  We  initially  ojiened  a  30-day 
comment  iieriod  in  as.sociation  with  onr 
reconsideration  of  the  final  rnie  listing 
Lepidium  pitpillifemm  as  a  Ihrealened 
species;  lhal  connneni  period  ended  on 
March  14,  2014  (79  FR  84  16).  ( )n 
Fehrnary  l.'l,  2014,  we  received  a 
reqnesi  from  I  he  Idaho  ( iovernor’s 
(  ilfice  ol  .Species  I  ion.servalioii  lo  exienil 
the  commeiil  pei  iod  an  additional  4ti 
day.s.  We  are  reopening,  ihe  connneni 
pel  iod  lo  allow  Ihe  piihlii.  aildilional 
oppoilnnily  lo  provide  inpnl  on  oni 
I ei .onsidei al  ion  ol  ihe  linal  listing,  i  nie 
and  om  i niei  pi elal  ion  ul  the  lore.seeahle 
Inline  as  il  a|iphes  .spei.ilii.ally  lo  /,. 
popdlijri  um. 

Aiilliorily 

The  aiilliorily  lor  Ibis  aclion  is  Ihe 
I'indani’.ered  .Species  Act  ol  1973,  a.s 
amended  ( 1  ()  I  )..S.( ;.  I  f)3  I  el  seij.]. 

Dated:  April  7,  ;UIM. 

Diniiel  M.  AkIii*, 

l)ii(reli)i  ,  U.S.  I•'isll  mid  Wilillije  Srrviee. 

|l'l<  Dec.  ^IIH  (Mllini  I'ildiM  Ut  M;  fl:'1!>  mill 
BILLING  CODE  4310  55-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFR  Part  17 

[Docket  No.  FWS-R1-ES-201 0-0071; 
4500030114] 

RIN  1018-AX16 

Endangered  and  Threatened  Wildlife 
and  Piants;  Designation  of  Criticai 
Habitat  for  Lepidium  Papiiiiferum 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Revised  proposed  rule; 
correction  and  reopening  of  comment 
period. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  announce  the 
reopening  of  the  public  comment  period 
on  the  revised  proposed  rule  to 
designate  critical  habitat  for  Lepidium 
papilliferum  (slickspot  peppergrass) 
under  the  Endangered  Species  Act  (Act 
or  ESA).  In  addition,  we  correct  some 
minor  errors  in  the  revised  propo.sed 
rule  published  on  F’ebruary  12,  2014.  In 
total,  approximately  24,808  hectares 
(61,301  acres)  in  Ada,  Com,  Payette, 
Elmore,  and  Owyhee  Counties  in  Idaho 
fall  within  the  boundaries  of  the  revised 
jirojio.sed  critical  habitat  designation. 

We  are  reojiening  the  comment  period 
lo  allow  all  interested  parties  an 
opporlimity  to  commenl.  Comments 
previously  siihmitled  need  not  he 
lesnhmilted,  as  they  will  he  fully 
considered  in  the  preparation  oldiir 
final  rule. 

DATES:  We  are  reopening,  the  commenl 
jieriiMl  on  Ihe  revi.sed  propo.sed  rule 
published  in  I  he  Federal  Kegisler  on 
Fehrnary  12,  20  14  (79  I  R  8402).  In  ordm 
III  hilly  cnn.sider  and  incoi  pniale  public 
commenl  in  Ihe  linal  delei  imnalion,  we 
leipie.sl  .snhmi.s.simi  ol  coiiimeiils  hy 
|ime  t>,  2.0  I  4  I  iommenl.s  .si  dim  died 
elecironically  using,  Ihe  Federal 
eRnlemakini',  I’orlal  (.see  ADDMI  SSI  S. 
below)  mn.sl  he  received  hy  I  I  :!i9  p.m. 
I'ia.slei  M  Time  on  lhal  dale. 

ADDRESSES:  I )oi  iiiiieiil  ovoiloliililv:  Yon 
may  ohiain  co|iiei;  ol  Ihe  revi.sed 
pioposed  ride  lo  de.sig,iiale  critical 
hahilal  lor  Lepiiliimi  popillilri  imi  on  the 
lidernel  ;d  lill p://www.ii‘f\iilul ioiis.gpv  al 
Docket  No.  FW.S-RI  KS  2010  0071,  or 
hy  mail  Iroiii  Ihe  Idaho  Fish  and 
Wildlile  ( )l(ice  (.see  FOR  FURTHER 
INFORMATION  CONTACT). 

(.'ommeiil  siihmission:  Yon  may 
siihmit  written  comments  hy  one  of  the 
(ollowing  methods: 

(1)  I'lleelronieullyiUiU  lo  the  l''ederal 
eRidemaking  Portal:  http:// 
www.regulalions.gov.  Search  for  FWS- 
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Rl-ES-2010-0071,  which  is  the  docket 
number  for  this  rulemaking.  You  may 
submit  a  comment  by  clicldng  on 
’’Comment  Now!” 

(2)  By  hard  copy:  Submit  by  U.S.  mail 
or  hand-delivery  to:  Public  Comments 
Processing,  Attn:  FWS-Rl-ES-2010- 
0071;  Division  of  Policy  and  Directives 
Management;  U.S.  Fish  and  Wildlife 
Service;  4401  N.  Fairfax  Drive,  MS 
2042-PDM;  Arlington,  VA  22203. 

We  request  that  you  send  comments 
only  by  the  methods  described  above. 

We  will  post  all  comments  on  http:// 
w'ww. regulations. gov.  This  generally 
means  that  we  will  post  any  personal 
information  you  provide  us  (see  the 
Public  Comments  section  below  for 
more  information). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Carrier,  State  Supervisor,  U.S.  Fish 
and  Wildlife  Service,  Idaho  Fish  and 
Wildlife  Office,  1387  S.  Vinnell  Way, 
Room  368,  Boise,  ID  83709;  telephone 
208-378-5243;  facsimile  208-378-5262. 
If  you  use  a  telecommunications  device 
for  the  deaf  (TDD),  call  the  Federal 
Information  Relay  Service  (HRS)  at  1- 
800-877-8339. 

SUPPLEMENTARY  INFORMATION: 

Public  Ciumments 

We  will  acce})t  written  comments  and 
inionnalion  during  this  reopened 
comment  pia  iod  on  our  revised 
propo.sed  role  to  designate  critical 
habitat  Idr  lAfpiiliinn  papillilarnni 
(slicks|)ot  |)eppergrass)  t hat  pohlished 
in  the  Federal  Register  on  Fehrnarv  12, 
20  M  (70  FI'!  8^02).  Any  tinal  action 
regaidiiij;  the  ditsig, nation  ol  critical 
habitat  loi  /..  papillili'i  itni  will  he  based 
on  the  best  scientilic  and  ci iiiniiercial 
data  available  and  he  as  accniale  and  as 
elhslive  as  possible.  Thereloi)!,  we 
leqne.'il  (.oiiontad.'i  oi  iidui  tnalion  hole 
ol  her  concerned  govei  iiiiienlal  ageie  .iis'i, 
Native  Ainei  it.aii  Irihe;;,  the  .'a.iiaildi* 
coinenniil  V,  indn.'ilry,  )'eoeral  |>nhli(., 
aiel  o|Im!I  i nlere.'iled  pailie;;  on  oio 
iiwisiMl  proposed  inle.  We  pailicnlatly 
.';eek  (.(iiioiieiil.'i  coiK.ei  inii)',  any  new 
i  idol  mat  ion  perlainiii);  lo  critical  hahilal 
lor  tin.':  .'ipecie.*:  that  ha;;  hecinne 
available  ;;i  I  ice  the  May  III,  201  I , 
pnhiicalion  ol  onr  propo;;ed  ride  lo 
di;;;i)Miate  crilical  hahilal  lor  /.c/m/zM/n 
papillilcmm  (70  FK  27  I  n't).  ( ionmieni;; 
|irevionsly  snhniillial  on  Ihe  propo.sed 
crilical  hahilal  d(;signalion  need  not  he 
resnhinitled;  they  have  already  hiien 
incor|)oraled  into  the  |)nhlic  record  and 
will  he  inlly  considered  in  Ihe  final 
decision. 

We  parlicniarly  .seiik  comments 
concerning  Ihe  following: 

(1)  New  scimilific  information 
regarding  crilical  habitat  for  this 


species,  including  the  addition  of 
recently  identified  areas  that  meet  our 
definition  of  critical  habitat  for  the 
species  that  has  become  available  since 
the  May  10,  2011,  publication  of  our 
proposed  rule  to  designate  critical 
habitat  for  Lepidium  papilliferum  (76 
FR  27184);  and 

(2)  Whether  the  benefits  of  excluding 
any  particular  area  from  critical  habitat 
outweigh  the  benefits  of  including  that 
area  in  critical  habitat  under  section 
4(b)(2)  of  the  Act,  after  considering  both 
the  potential  impacts  and  benefits  of  the 
proposed  critical  habitat  designation. 
Under  section  4(b)(2)  of  the  Act,  we  may 
exclude  an  area  from  critical  habitat  if 
we  determine  that  the  benefits  of  such 
exclusion  outweigh  the  benefits  of 
including  that  particular  area  as  critical 
habitat,  unless  failure  to  designate  that 
specific  area  as  critical  habitat  will 
result  in  the  extinction  of  the  species. 
We,  therefore,  request  specific 
information  on: 

•  The  benefits  of  including  recently 
identified  areas  in  the  final  designation 
and  supporting  rationale; 

•  The  benefits  of  excluding  any 
recently  identified  areas  from  the  final 
de.signation  and  supporting  rationale; 
and 

•  Whether  any  specific  exclusions 
may  result  in  Ihe  extinction  of  Ihe 
species  and  why. 

We  will  consider  all  comments  and 
information  recinved  during  onr 
preparation  ol  a  final  designation  of 
critical  habitat  for  l,epidi[ini 
papillilci  tun.  Accordingly,  Ihe  final 
dticision  may  differ  fi(im  Ihe  pro|)o.sal. 

IMease  noli;  lhal  comments  merely 
;;talin)’,  ;;np|mit  lor  oi  opposition  to  Ihe 
aclion;;  nmlei con.'.ideial ion  wilhoni 
pioviding,  .'inppoi  ling,  iiiloi  nial  ion, 
allhon)',h  noled,  will  nol  he  con;;idei ed 
in  making,  a  delei  niinalion,  a;>  ;;eclion 
'l|h||2.)  ol  Ihe  Al  l  iliiecl;;  lhal  Ihe 
.Secielai  y  ile;;ig,nale  Cl  il  ical  hahilal  on 
ihe  hasi;;  ol  ihe  he;. I  ;;cienlilii.  dale 
a  vai  lahle. 

Yon  may  ;;nhinil  yom  commeni;;  and 
malei  iai;;  by  one  ol  Ihe  nielhod;;  li;;led 
in  ADDHF  SSfS.  We  leipie;;!  lhal  yon  ;;end 
commeni;;  only  hy  Ihe  melhod;; 
de;;crihed  in  AfFDRFSSFS.  II  yon  ;;nhmil 
inionnalion  via  lillp:// 

WWW. I hit ions.gov.  yom  enlire 
snhmission  incinding,  any  personal 
idenliiying,  information  will  he  posted 
on  Ihe  Web  site.  If  yonr  snhmi.ssion  is 
madi;  via  a  hardcopy  that  incindiis 
jiersonal  ideidilying  information,  yon 
may  re(|n(;st  at  the  top  of  yonr  document 
that  we  withhold  Ibis  information  from 
jnihlic  review.  1  lowev(;r,  we  cannot 
gnarant(!e  that  we  will  he  able  lo  do  so. 
We  will  post  iill  hardcopy  snhmi.ssions 
on  blip:/ /www. regulations. gov. 


Please  include  sufficient  information 
with  your  comments  to  allow  us  to 
verify  any  scientific  information  you 
include.  Comments  and  materials 
received,  as  well  as  some  of  the 
supporting  documentation  used  in  the 
preparation  of  a  final  decision,  will  be 
available  for  public  inspection  on 
http://www.regulations.gov.  All 
information  we  use  in  making  om 
decision  is  available  by  appointment, 
during  normal  business  hours,  at  the 
U.S.  Fish  and  Wildlife  Service,  Idaho 
Fish  and  Wildlife  Office,  1387  S. 

Vinnell  Way,  Room  368,  Boise,  ID 
83709;  telephone  208-378-5243; 
facsimile  208-378-5262  (see  FOR 
FURTHER  INFORMATION  CONTACT). 

Background 

On  October  8,  2009,  we  listed 
Lepidium  papilliferum  as  a  threatened 
species  throughout  its  range  under  the 
Act  (74  FR  52014).  On  November  16, 
2009,  Idaho  Governor  C.  L.  “Butch” 
Otter,  the  Idaho  Office  of  Species 
Conservation,  Theodore  Hoffman,  Scott 
Nicholson,  and  L.C.  Davison  &  Sons, 
Inc.,  filed  a  complaint  in  the  U.S. 

District  C>ourt  for  the  District  of 
Cohimbia  challenging  the  2009  final 
listing  rule  under  the  Administrative 
Proc(;dure  Act  and  the  Endangered 
Species  Act.  Suh.scKjuenlly,  the  i.s.sm; 
was  transferred  to  Ihe  U..S.  Di.strict  Court 
for  the  Di.strict  Court  of  Idaho  (Court), 
and  the  parties  involv(;d  consented  to 
proc<;(;d  helorz;  a  Magistrate  jmlgi;.  On 
August  8,  20  1 2,  t he  ( !om  t  vacated  the 
iitial  I  ole  listing  l.epi(linni  i>apillilemm 
as  a  threatened  species  under  Ihe  Act, 
with  directions  lhal  tin;  case  he 
lemamled  lo  ihe  .Si;rvice  lor  Iniihei 
con;;i(l(;r;il ion  consi;;l<ml  wilh  Ihe 
(  ioni  l’;;  opinion  ((  Hlei  v.  Salir/tii ,  ( 

No  III  cv  0li;<!)8  ( :WI )  (I ).  Idaho)) 

I  )ni  ing,  I  he  pei  iod  ol  Ihe  !'l)00 
hlig,;ili(m,  we  puhli;;hed  Ihe  !!0  I  I 
pinpo;;ed  (.iili(  al  hahilal  inie  |7li  FK 
'.’.7  I  8'1 ,  May  III,  !'.()  I  I );  I  he  r .( mimiml 
pel  iod  chi;;ed  on  |idy  I  1 , 20  1  I .  (  )n  |nne 
I ,  i'.O  I  I ,  I  he  .‘iei  vii  e  l  eceived  a  i  (;(pie;;l 
hum  ld;iho';;  ( ^overnoi  I  i.l,.  “Itiilch" 

(  lllei  i(;qoe;;liiig,  a  liO  day  exleii;;iim  lo 
Ihe  commeni  period.  (  )n  |nly  7,  2.0  I  I , 
we  pnhli;;hed  a  nolice  exlending  Ihe 
inilial  commeni  peiiod  lhrong,h 
.SeplemherO,  2.01  1  (71.  FR  318107).  We 
also  reipiesled  comments  on  Ihe 
pnipo.sed  crilical  hahilal  desig,n:il ion 
and  as.sociated  drail  (iconomic  analysis 
during  a  second  connn(;nl  period  that 
opened  ( )ctoher  26,  2011,  and  closed  on 
December  12,  201  I  (7li  FR  66250). 

Rnl(;making  on  the  pro|)osed  critical 
habitat  was  suspended  following  the 
ClonrI’s  ruling  vacating  Ihe  listing. 
llowev(!r,  on  Fehruary  12,  2014,  we 
])uhlish(;d  in  the  Federal  Register  a 
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document  announcing  our 
reconsideration  of  the  listing  of 
iMpidium  papilliferum  relative  to  the 
issues  remanded  by  the  (iourt  (79  FR 
8416);  rulemaking  on  the  listing  has, 
therefore,  been  reopened.  At  that  time, 
we  also  reopened  the  rulemaking  on  our 
propo.sed  rule  to  designate  critical 
habitat  for  the  species,  and  presented 
.some  revisions  to  the  projjosed  critical 
habitat  (February  12,  2014;  79  FR  8402). 
W(!  initially  opened  a  30-day  comment 
pcsriod  in  a.ssociation  with  our  revi.sed 
propo.sed  ruh;  to  designate  critical 
habitat  for  /,.  papiJIifenim;  that 
coinnumt  period  ended  on  March  14, 
2014.  On  F(!hrnary  13,  2014,  W(! 
received  a  recpiest  from  the  Idaho 
( iovei  nor’s  ( )ffic<!  of  .Speciiis 
( ionservation  to  exicmd  the  comment 
period  an  addil  ional  4.6  days.  We  are 
reopciiiing  llie  commcmt  pca  iod  to  allow 
IIk!  public  additional  opportimily  to 
provide  input  on  onr  revised  proposed 
I  nie  to  designate  critical  habitat  lor/,. 
papillilemm.  Flsewben!  in  today’s 
Federal  KegiHler,  wi;  are  concni rently 
reopeniii)',  the  comment  |)ei  iod  on  onr 
reconsidtaat ion  ol  the  linal  ride  listing, 
/..  papillif'i  mil  as  a  tlnoatened  species 
tiniini’bont  its  rang,e. 


Corrections  to  the  Revised  Proposed 
Critical  Habitat  for  Lepidium 
papilliferum 

In  this  document,  we  correct  some 
errors  in  our  February  12,  2014,  revised 
proposed  rule  to  designate  critical 
habitat  for  Lepidium  papilliferum  (79 
FR  8402).  On  page  8404  of  that  revised 
jiropo.sed  rule,  in  the  third  column 
under  the  secdion  Revised  Critical 
Habitat  Units,  the  amounts  of  State  and 
private  lands  included  iu  the  additional 
areiis  identified  as  critical  habitat  are 
incorrect.  'I’he.se  areas  are  erroneously 
de.scribed  as  including  3.6  ha  (87  ac)  of 
.State  lands  and  76  ha  (188  ac)  of  |)rivate 
lands.  The  correct  amounts  should  be  32 
ha  (80  ac)  of  .State  lands  and  82  ha  (203 
ac)  of  private  lands.  The  sentence  in 
<|nestion  should,  therefore,  read  as 
fidlows:  “'I'be  additional  areas  proposed 
for  critical  habitat  include  1,688  ba 
(;{,92l>  ac)  of  I  I..S.  I  (mean  ol  I  .and 
Manag,ement  (1(1. M)  lands;  2.3  ba  (!)8  ac) 
ol  Kiirean  ol  Keclamation  (lt()K)  lands; 
32.  ba  (80  ac)  of  .Stale  lands;  and  82,  ba 
(2.0;t  ac)  ol  private  lands  (areas  do  not 
add  itrecisely  to  1 ,72,6  ba  (4  ,2.6  I  ac)  due 
to  rounding,).” 

In  addition,  we  did  not  explain  that 
the  addition  ol  a  sin)’,le  element 
occnirence  in  I  Inil  I  ol  the  revised 
liKiposed  critical  babital  in  I’.'iyelle 


Cknmty  actually  extends  the  area  of  that 
unit  into  adjacent  Gem  Ckmnty.  The 
revised  proposed  critical  habitat  for 
lA'.pidium  papilliferum  is  thus  found  in 
five  (not  four)  counties  in  Idaho:  Ada, 
Elmore,  (him,  Owyhee,  and  Payette 
Gounties.  The  map  of  Unit  1  jiuhlished 
with  the  revised  proposed  critical 
habitat  rule  (79  FR  8402,  j).  8408) 
correctly  dejucts  the  critical  habitat  unit 
as  extending  from  Payette  (iounty  acniss 
the  county  line  into  (him  Gounty  to 
incorporat(i  a  .single  (ihinuint  occairniiicci 
of  /,.  papilliferum.  Tlui  area  of  propo.sed 
critical  habitat  in  G(im  Gonnty  is  1(>  ha 
(40  ac)  of  iMichiial  (KI.M)  lands.  Tlui  total 
acr(!ag(!  of  1  Inil  1  is  imcbangcid  from  tlui 
2t{9  ba  (716  ac)  idcinlifiiid  in  1)h!  Uivisiid 
|)ropos<id  rnbi.  I  low<!V<!r,  of  t bat  ainonnl, 
2.73  ba  (676  ac)  are  in  Payette  ( lonnly, 
and  16  ba  (40  ac)  are  in  Gem  Gonnty. 

Aiithorily 

The  aniborily  ioi  Ibis  action  is  the 
l'!ndang,(!i (id  .Sp(!cies  Act  of  1973,  as 
aiiMiinbid  (lit  I  I..S.( !.  I!i.3l  rl 

I  iiitiid :  A  |)i  i I  in,  2.(1 1  3 . 

Kiicliel  Idcolisdii, 

/’/(//(  //(((/  l)i-j>ii(v  A!,!.i!.liiiil  !>ri  rrldi  y  foi  l•’l:.ll 
mill  Wilillilr  mill  I'm  k:. 

|I'K  llix  .  :'(IM  (l•l(lnl  I'lliiiM  III  M.  II ai.  mill 
Mil  I  iN(i  com  ii;iio  f>(>  i> 
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Vol.  79,  No.  7() 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  aro 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Form  Service  Agency 

Information  Collection,  Volunteer 
Program 

AGENCY:  I'iHiii  .Service  Aj’tMicy,  ILSDA. 
ACTION:  Nulice;  re»|Me.*il  hii cmmiieiil.*;. 

SUMMARY:  In  iiccoriLince  with  lln; 

I’iipei  wni  k  K(;(liicli(iii  Acl  nl  IIIU!*,  llie 
l■'.■nlll  .Servict!  Apency  (I'.SA)  i.s 
ie(|iie.sl  ill);  (  (iiiiiiieiil.s  Intiii  all  iiilei e.'iled 
iiiilividii.'il.s  iiiid  ni|;:iiii'/.iil  inn.*:  nn  iin 
exlen.'iinn  with  :i  ievi.<:inn  nl  :i  cnnenlly 
:i|i|n(ived  i n Ini  iniil inn  cnileclinn 
:i.‘;.':nci:iled  with  llie  Vnlnnleei  l’in|;i:nn. 
DATES:  We  will  (:nn.*;ider  cnnnnenl;;  lli.il 
we  receive  liy  )nne  'M),  l-’.IIM. 

ADDRESSES:  We  invite  ynn  In  .sninnil 
cnnnnenl.s  nn  tlii.*:  nnlice.  In  ynnr 
cnnnnenl,  include  vninine,  dale  and 
jiape  nnniher  nl  thi.s  i.s.sne  nl  Ihe  l‘'i‘(leriil 
Ke^isler.  Ynn  may  .sniindt  cnnnnenl.s  hy 
any  nl  Ihe  rnllnwin)^  methnds: 

•  I'adcnil  (dtiilciiKikiiiy^  I’ortal:  ( '.n  In: 
www.rcf^iildlioiis.f^ov.  I•’nllnw  the  nnline 
insiriictions  lor  siihmitling  enmmenis. 

•  Mail:  Ms.  .Sliannon  l.nf>:m,  U.SDA, 
l■’SA,  I  Inman  Resources  Division, 
IKISPIR,  .'T'j.')  I'i  Street  .SW.,  12fli  F’loor, 
Washington,  l)(;  201)24. 

Yon  may  al.so  .send  coniinents  to  the 
Desk  Officer  for  Agricnltnre,  Office  of 
Information  and  Regnlatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503.  Copies  of  the 
information  collection  may  be  requested 
by  contacting  Shannon  Logan  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Shannon  Logan;  (202)  401-0165. 
SUPPLEMENTARY  INFORMATION: 

Title:  Volunteer  Program. 

OMB  Control  Number:  0560-0232. 
Expiration  Date  for  Approval: 
September  30,  2014. 

Type  of  Request:  Extension  and 
revision. 

Abstract:  Section  1526  of  the  Food 
and  Agriculture  Act  of  1981  (7  U.S.C. 


2272)  permits  the  Secretary  of 
Agriculture  to  estahlish  a  j)rogram  (“the 
Volunteer  Program”)  to  use  volunteers 
to  perform  a  wide  range  of  activities  to 
carry  out  tin;  jirograms  of,  or  supported 
by,  the  De])artment  of  Agricnltnre.  In 
addition,  5  U.S.C.  3111  grants  agencies 
Ihe  authority  to  establish  |)rogram.s 
designed  lo  provide  educationally- 
related  work  assigniiHmls  for  .students  in 
mm  pay  shilns.  For  P.SA’s  volnnhier 
prognim,  e<ich  volunteer  must  follow  tin; 
s:ime  respousihililies  :md  guidelines  for 
coudiicl  Ihiil  l''edei:il  govttrumenl 
employe(!S  are  ex|)ecled  lo  follow.  The 
vohmieeis,  wdio  iire  imiiidy  studeiits 
I ):irl ici p:il ill);  in  Ihe  sponsored  volunleer 
pro);r:im,  musi  complete  :i  ;:ei  vice 
:i);reemeul,  :iltendauce  recorih:,  :md 
olhei  lorm.*:,  :md  provide  Ihe  ie(|uired 
.';up|)oi  liu|;  document.*:.  Thi::  collected 
iidorimilioii  will  .allow  L'.SA  lo 
elleclively  rectuil,  li.iiii,  :md  :iccepl 
vohmieei.*:  lo  c.irry  oul  pid);r:im.*: 
.'aippoihsl  hy  Ihe  Dep:irlmeiil  ol 
A|;i  icullme,  IlnneloK!  heiMdilliii); 
vohudems,  Ihe  Dep:irlmeul  ol 
Af;ricull me,  :md  the  gem!i:il  piihlic. 

Wilhoul  Ihe  collected  iidortmilioii, 
P.SA  will  he  iimihle  lo  documeut  lln; 
.*;ervice.*;  provided  hy  Ihi;  voluuleers. 

I'.SA  will  repoil  Ihe  collected 
iulorm.'itiou  to  offices  wilhiii  the 
Dep:ulmeul  of  A);ricull m c  :md  the 
( lllice  of  Peisouuel  M:m:igemenl  lh:it 
Kspiesl  iuforimilion  on  Ihe  Volunteer 
Pn  ignmi. 

This  iuforimilion  collection  will 
continue  to  use  the  volunteer 
:illend:mce  record  (Form  AD  2025)  and 
Iriivel  limes.  Also,  Ihe  three  service 
iigreement  forms  (Forms  AD-2()22,  AD- 
2023,  and  AD-2()24)  are  being  replaced 
with  Form  ()l*'3()la,  Ihe  Volunteer 
.Service  Agreement.  Together,  the 
remaining  forms  will  })rovide  the 
information  FSA  requires. 

Consequently,  burden  hours  are  being 
reduced  in  this  request. 

Estimate  of  Burden:  Public  reporting 
burden  for  tbis  information  collection  is 
estimated  to  average  15  minutes  per 
response.  The  average  travel  time  to  a 
USDA  Service  Center  office  to  complete 
the  forms  is  included  in  the  total  annual 
burden,  and  is  estimated  to  be  1  hour 
per  respondent. 

Estimated  Number  of  Respondents: 
30. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  of  Reponses: 
30. 


Estimated  'I'otal  Annual  Burden 
hours:  15. 

We  are  nHjne.sting  comments  on  ail 
aspects  of  this  information  collection  to 
hel|)  us  to; 

(1)  Evaluate  whether  the  collection  of 
information  is  nece.ssary  for  Ihe  proper 
|)erformance  of  the  fnuctions  of  F.SA, 
including  whether  Ihe  information  will 
h.ive  pnictical  iitilily; 

(2)  Livahiale  Ihe  accuracy  of  F.SA’s 
estimate  of  hiirden,  including  the 
v.'didily  of  Ihe  methodology  and 
assumptious  used; 

(.1)  I'uihaiice  Ihe  (|u:dily,  utility,  :md 
chiiily  ol  lh(!  iulorimiliou  lo  he 
colhicled;  :md 

(4)  Miiiimi'/.e  Ihe  hurdeii  ol  the 
colleclioii  nl  iidoi'imitioii  iiii  lho.*:e  who 
:iie  lo  respond,  iiicludiii);  lhrou);h  Ihe 
u.*:e  ol  :ippi (ipi'iiile  iiuloimiletl, 
eh^clronic,  mech:mic:il,  oi  olhei 
lechuolo);ic:d  collection  leclmiipie.*:  oi 
other  loriiis  ol  iulorimiliou  techiiolof;y. 

All  I e.*;pou.*:es  to  tin.*:  notice,  iiicludiii); 
mime.*:  :md  addres.*:e.*;  when  provided, 
will  he  .*;umm:iri'/.ed  ami  included  in  Ihe 
re(|uest  lor  (  )Mlt  :ipprov:il.  All 
commeiils  will  :il.*;o  hecome  a  mailer  ol 
piihlic  record. 

,Si);in)(l  on  Ajiril  ll»,  '.■’Ul'l, 

|ii:iii  M.  ( uiiciii, 

Adniinislnitdi .  I‘'(inii  Sri  vitc  Aj'riiry. 

|M<  Doi  .  Z(IM  II'KKIII  I'iloiM  III  n  't!,  mill 
BILLING  CODE  3*110  05  P 

DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

(Docket  No.  FSIS-201 4-0009] 

Notice  of  Request  for  a  New 
Information  Collection:  Meat  Slaughter 
Industry  Survey 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  and 
Office  of  Management  and  Budget 
(OMB)  regulations,  the  Food  Safety  and 
Inspection  Service  (FSIS)  is  announcing 
its  intention  to  request  a  new 
information  collection  for  a  survey  of 
the  meat  slaughter  industry. 

DATES:  May  21,  2014. 

ADDRESSES:  FSIS  invites  interested 
persons  to  submit  comments  on  this 
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pi'opo.scd  rid(!.  ( ioiniiicnls  iii:iy  hi; 
sul)initl(!(l  l)y  oiu!  ol  IIk;  Idllowiny, 
iii(;th()(l.s: 

•  iMidcnil  cKnloiiiiikiiig  l*(irt<il:  Tlii.s 
W(!l)  silo  |)rovid(!S  llio  iiOilily  to  lypo 
sliorl  coiiiiiKsits  diroctly  into  tlx; 
coiniiKMil  lii'ld  on  this  Wol)  pn^c;  or 
iiOiicIi  II  fill!  lor  l(!ngthi(!r  coininciits.  ( !o 
to  lilli)://www.r(;}^iil<ili()i)s.^()v.  l'’ollow 
llii!  oM-liiK!  instruclions  <it  that  siti!  idr 
siihniilliii^  coiinncnts. 

•  Mail,  including  Cl)  -KOMs,  etc.: 

.Send  to  l)o(:k<!l  Room  Manager,  l)..S. 
Depaiinuint  of  Agriculture,  h'ood  .Salcty 
and  Inspection  .Service,  I’atriols  IMa/.a  7, 
1400  lnd(!])endence  Avenue  .SW., 
Maiislop  77H7,  Room  0—10311, 
Wa.shington,  DC  70200-3700. 

•  Hand-  or  courier-delivered 
snhinittals:  Deliver  to  Ratriots  l’la/.a  3, 

.O.O.O  1*].  .Street  .SW.,  Room  B-103H, 
Wa.shington,  DC  20250-3700. 

Insiriiciions:  AU  items  .snhmitted  hy 
mail  or  electronic  mail  miust  include  the 
Agency  name  and  docket  number  FSIS- 
2014-0009.  Ciomments  received  in 
re.sponse  to  this  docket  will  be  made 
available  for  public  inspection  and 
posted  without  change,  including  any 
personal  information,  to  http:// 

WWW. regulations. gov. 

Docket:  For  access  to  background 
documents  or  comments  received,  go  to 
the  FSIS  Docket  Room  at  Patriots  Plaza 
3,  355  E.  Street  SW.,  Room  8-164, 
Washington,  DC  20250-3700  between 
8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Gina 
Kouba,  Paperwork  Reduction  Act 
Coordinator,  Food  Safety  and  Inspection 
Service,  USDA,  1400  Independence 
Avenue  SW.,  Room  6067,  South 
Building,  Washington,  DC  20250; 
Telephone:  (202)  690-6510. 
SUPPLEMENTARY  INFORMATION: 

Title:  Meat  Slaughter  Industry  Survey. 

Type  of  Request:  New  information 
collection. 

Abstract:  FSIS  has  been  delegated  the 
authority  to  exercise  the  functions  of  the 
Secretary  of  Agriculture  (7  CFR  2.18, 
2.53)  as  specified  in  the  Federal  Meat 
Inspection  Act  (FMIA)  (21  U.S.C.  601,  et 
seq.).  FSIS  protects  the  public  by 
verifying  that  meat  and  poultry  products 
are  wholesome,  not  adulterated,  and 
properly  marked,  labeled,  and  packaged. 

FSIS  plans  to  request  a  new 
information  collection  to  conduct  a  new 
survey  of  the  meat  slaughter  industry.  In 
2004,  FSIS  conducted  a  survey  of  the 
meat  slaughter  industry  to  collect 
information  on  food  safety  practices  and 
technologies.  This  was  part  of  a  broader 
FSIS  effort  to  survey  poultry  slaughter, 
meat  and  poultry  processing,  and  egg 
products  industries  from  2003  to  2006. 


F.SI.S  iHiiids  III  siirviiy  Ilii!  mi!;il  indii.sliy 
ag.'iin  so  tlial  llm  Agency  has  ciirniiil 
iiilormalioii  on  indnsiry  practices  lor 
condnctiiig  regiilalory  impact  analyses 
as  reiniiriid  by  ( )MH. 

In  this  cnrr(!ntly  |)lanned  survey  of 
miial  slaughter  (istablisinnents,  F.SI.S  will 
collect  data  lo  jirovide  the  most 
accurate,  up  to-date  information  on 
industry  |)racl ices  and  use  of 
t(!chnologie.s.  The  information  gath(!r(!d 
through  the  meat  slaughter  industry 
survey  will  |)rovide  F.SI.S  with  reliable 
and  valid  information  r(!garding  food 
safety  j)ractic(!S  in  F.SI.S- regulated 
establishiiKints;  the  Agency  will  u.s(!  this 
information  to  estimate  costs  in 
r(!gnlatory  impact  analy.s(!.s.  F.SKS  also 
will  us(!  the  snrv(!y  data  to  (!valnat(!  the 
effectiv(!ness  of  its  meat  ins])ection 
program  and  to  conduct  analyses  to 
assess  the  industry’s  food  safety 
technologies,  .sanitation  jjracticos, 
microbiological  testing  practices,  and 
recall  readiness.  The  results  will  also  he 
used  in  conjunction  with  the  re.sults  of 
the  2004  meat  .slaughter  indu.stry  .survey 
to  analyze  trends  in  food  safety 
practices  and  technologies  over  time. 
FSIS  has  made  the  following  estimates 
on  the  basis  of  an  information  collection 
assessment. 

Estimate  of  Burden:  FSIS  estimates 
that  it  will  take  each  respondent  60 
minutes  and  each  non-respondent  12 
minutes  to  participate  in  the  survey. 

Respondents:  Official  meat  slaughter 
establishments. 

Estimated  No.  of  Respondents:  417 
respondents  and  173  non-respondents. 

Estimated  No.  of  Annual  Responses 
per  Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  451.6  hours.  Copies  of  this 
information  collection  assessment  can 
be  obtained  from  Gina  Kouba, 

Paperwork  Reduction  Act  Coordinator, 
Food  Safety  and  Inspection  Service, 
USDA,  1400  Independence  Avenue 
SW.,  Room  6077,  South  Building, 
Washington,  DC  20250;  Telephone: 

(202)  690-6510. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  FSIS’s  functions,  including  whether 
the  information  will  have  practical 
utility;  (b)  the  accuracy  of  FSIS’s 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  he  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 


t(!(:liiii(|ii<!S,  oi  otlirr  Iniiiis  oi 
iiiloniiation  Inclinology.  ( ioiiiiniinls  may 
b(!  s(!iil  to  boll)  F.SI.S,  al  llm  addresses 
provid<!d  above,  and  llie  Desk  ( )rfi<:<!r  for 
Agi  icnllnn!,  ( lliice  of  Inlormation  and 
Regnlalory  Affairs,  ( lllicc!  of 
Manag(!m(!nt  and  Bndg(!t,  Washington, 

DC  20253. 

Res|)on.s(!S  to  this  nolici!  will  l)e 
snininarized  and  included  in  tli(!  recpHisI 
lor  OMB  ap|)roval.  All  coinnKiiits  will 
also  become  a  mailer  of  |)nblic  nsaird. 

Additional  Public:  Notilic:alioii 

F.SI.S  will  announce  Ibis  notice  online 
tlirongb  till!  F.SI.S  Web  page  localcid  al 
http:// WWW.  [sis.  usda.gov/ fedend- 
register. 

F.SI.S  will  akso  make  copicss  of  Ibis 
Fculeral  Register  publication  available 
through  the  F.SI.S  (’.oust it uent  Update, 
which  is  u.sod  lo  ])rovide  iidbrmation 
regarding  F.SI.S  policies,  procedures, 
regulations,  Fecleral  Register  notices, 
IvSlS  public  mcjotings,  and  other  types  of 
information  that  coidd  affect  or  wonld 
he  of  intere.st  to  constituents  and 
stakeholders.  The  Update  is 
communicated  via  Listserv,  a  free 
electronic  mail  subscription  service  for 
industry,  trade  groups,  consumer 
intere.st  groups,  health  professionals, 
and  other  individuals  who  have  asked 
to  he  included.  The  Update  is  also 
available  on  the  FSIS  Web  page.  In 
addition,  FSIS  offers  an  electronic  mail 
subscription  service  which  provides 
automatic  and  customized  access  to 
selected  food  safety  news  and 
information.  This  service  is  available  at 
http://  www.fsis. usda.gov/subscribe. 
Options  range  from  recalls  to  export 
information  to  regulations,  directives, 
and  notices.  Customers  can  add  or 
delete  subscriptions  themselves,  and 
have  the  option  to  password  protect 
their  accounts. 

USDA  Nondiscrimination  Statement 

The  U.S.  Department  of  Agriculture 
(USDA)  prohibits  discrimination  in  all 
its  programs  and  activities  on  tbe  basis 
of  race,  color,  national  origin,  gender, 
religion,  age,  disability,  political  beliefs, 
sexual  orientation,  and  marital  or  family 
status.  (Not  all  prohibited  bases  apply  to 
all  programs.) 

Persons  with  disabilities  who  require 
alternative  means  for  communication  of 
program  information  (Braille,  large 
print,  audiotape,  etc.)  should  contact 
USDA’s  Target  Center  at  202-720-2600 
(voice  and  TTY). 

To  file  a  written  complaint  of 
discrimination,  write  USDA,  Office  of 
the  Assistant  Secretary  for  Civil  Rights, 
1400  Independence  Avenue  SW., 
Wa.shington,  DC  20250-9410  or  call  202 
720-5964  (voice  and  TTY).  USDA  is  an 
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r(|iiiil  o|)|)oi  liiiiily  providcM  and 
nin|)loy(!r. 

I  III  Wash  iiif'.loii .  I  K  ),  on  A|ii  il  I  li, 

XOI'l. 

AlCind  V.  Aliiniii/.ii, 

Adiiiinistnilor. 

Il'|{  Doc. /.(n't  (lll<l(n  I'iliiil '1  III  M;  ll:'1!>  null 
HILLING  CODE  3410-  DM  P 

DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

[Docket  No.  FSIS-201 3-0038] 

Best  Practices  Guidance  for 
Controlling  Listeria  monocytogenes  in 
Retail  Delicatessens 

agency:  l-’()()d  Silfoty  and  Inspnction 
Snrvicn,  USDA. 

ACTION:  Notice  of  availability;  miiicst 
for  public  comments. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  announcing 
the  availability  of  the  “FSIS  Best 
Practices  Guiclance  for  Controlling 
Listeria  monocytogenes  (Lrr?)  in  Retail 
Delicatessens.”  The  best-practices 
guidance  discusses  steps  that  retailers 
can  take  to  prevent  listeriosis  associated 
with  the  consumption  of  certain  ready- 
to-eat  (RTE)  foods  that  are  prepared  or 
sliced  in  retail  delicatessens  (delis)  and 
consumed  in  the  home,  such  as  deli 
meats  and  deli  salads.  FSIS  encourages 
retailers  to  review  the  guidance  and 
evaluate  the  effectiveness  of  their  retail 
practices  and  intervention  strategies  in 
reducing  the  risk  of  listeriosis  to 
consumers  from  RTE  meat  and  poultry 
deli  products.  The  Agency  will  consider 
all  comments  submitted  and  will  revise 
the  best-practices  guidance  as  necessary. 
DATES:  Comments  on  the  best-practices 
guidance  should  be  submitted  on  or 
before  June  20,  2014. 

ADDRESSES:  A  downloadable  version  of 
the  compliance  guide  is  available  to 
view  and  print  at  http:// 

\vww.f sis.usda.gov/wps/portal/fsis/ 
topics/regulatory-compliance/ 
compliance-guides-index.  No  hard 
copies  of  the  best-practices  guidance 
have  been  published. 

FSIS  invites  interested  persons  to 
submit  comments  on  the  best-practices 
guidance.  Comments  on  the  best- 
practices  guidance  may  be  submitted  by 
either  of  the  following  methods: 

•  Federal  eHuJemaking  Portal:  This 
Web  site  provides  the  ability  to  type 
short  comments  directly  into  the 
comment  field  on  this  Web  page  or 
attach  a  file  for  lengthier  comments.  Co 
to  http://www.reguIations.gov.  Follow 


lb(!  (Ill  liiK!  iiLslniclidiis  al  (bat  siln  iiii 
snbniilling  (.(iniiiiiails. 

•  Mail,  including  ( it )  UOMs.cU:.: 

.Snnd  til  Diicknl  Kikiiii  Manager,  I  I..S. 

I  )e|iartm(!iit  of  Agi  iciiltnre,  ImkkI  .Safely 
and  bis|ie(:l ion  .Service,  Palriols  Pla/.a  .'i, 
1401)  ln(le|ien(ien(:e  Avenue  .SW., 
Mailslop  :i7H2,  Room  »-Hi:iB, 
Wasbinglon,  l)C2()2.S()  :i7()(). 

•  /  Uind-or  courier-delivered 
.s'li/i/ni/Pi/.s:  .Send  to  Docket  Room 
Manager,  l)..S.  I)e|)artment  of 
Agricniinre,  I'liod  .Safely  and  Inspection 
.Service,  Palriols  Pla/.a  3,  3.S.S  E  .Street 
.SW.,  Room  O-lti.'tB,  Wasbinglon,  D(; 
2t)2.''>()-:t7()(). 

Instructions:  AW  items  submitted  by 
mail  or  electronic  mail  must  include  tbe 
Agency  name  and  docket  number  ISSI.S- 
21)13-0038.  (Comments  received  in 
respon.se  to  this  notice  will  be  made 
available  for  public  ins))Oction  and 
jto.sted  witbont  ebange,  including  any 
jtersonal  information,  to  http:// 
www.reguIations.gov. 

Docket:  For  access  to  background 
documents  or  comments  received,  go  to 
the  FSIS  Docket  Room  at  Patriots  Plaza 
3,  355  E  Street  SW.,  Room  8-164, 
Wa.shington,  DC  20250-3700  between 
8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rachel  Edelstein,  Assistant 
Administrator,  Office  of  Policy  and 
Program  Development;  Telephone:  (202) 
205-0495,  or  by  Fax:  (202)  720-2025. 
SUPPLEMENTARY  INFORMATION: 

Lm  is  a  bacterium  that  is  found  in 
moi.st  environments,  soil,  and  decaying 
vegetation  and  can  persist  along  the 
food  continuum.  Transfer  of  the 
bacterium  from  the  environment  [e.g., 
deli  cases,  slicers,  and  utensils), 
employees,  or  contaminated  food 
products  is  a  particular  hazard  of 
concern  in  RTE  foods,  including  meat 
and  poultry  products,  because  they 
generally  receive  no  further  processing 
for  food  safety  before  consumption. 
Listeriosis  is  a  serious  infection  usually 
caused  by  eating  food  contaminated 
with  Lm. 

To  help  minimize  the  public  health 
burden  of  listeriosis,  FSIS  and  the  U.S. 
Food  and  Drug  Administration  (FDA) 
conducted  an  interagency  risk 
assessment  to  better  understand  the  risk 
of  foodborne  illness  associated  with 
eating  certain  RTE  foods  prepared  in 
retail  delis  and  developed 
recommendations  for  changes  in  current 
practices  that  may  improve  the  safety  of 
those  products.  On  May  13,  2013,  FSIS 
and  FDA  made  their  findings  available 
to  the  public  in  the  draft  “Interagency 
Risk  Assessment — Listeria 
monocytogenes  in  Retail  Delicates.sens” 


(liil(!ijig(!ii(;y  Retail  I, in  Itisk  A.sse.ssmiail ) 
(7}l  I'R  27939;  May  13,  2,013).  I•■.SI.S  and 
I' I  )A  finalized  the  risk  assessment  in 
.September  2013,  and  tbe  updated 
(l(i(:nnient  is  avai lable  ini  l‘'.SI.S’s  Well 
site  al  ldtp://www. fsis.nsda.gov/wjis/ 
poiial/lsis/tojni  :s/ si  :ienc<  7  ris  k  - 
assessments. 

'I'be  key  findings  of  tbe  Interagency 
Retail  Lm  Risk  A.sse.ssment  include  tbe 
following: 

•  .Storage  lem|)eratnre.  If  all 
refrigerated  R'fl';  foods  are  stored  at  41 
(legre(!.s  l'■ahr(!Idlei^  (5'’C)  or  below,  as 
lh(!  2013  l''DA  ImkhI  Code  (3- 

501  .l(i( A)(2))  recommends,  at  least  nine 
|)ercenl  of  predicted  listeriosis  illnesses 
caused  by  contaminated  deli  products 
pre|)are(l  or  sliced  in  tbe  ret.'iil  deli 
could  b(!  jirevented. 

•  (irowlh  inhibitors.  If  all  didi 
jiroducts  that  .sup|)orl  Lm  growth  w(;re 
reformulated  to  include  a  growth 
iuhibitor,  96  percent  of  predicted 
listeriosis  illne.s.ses  caiusod  by  RTE 
jtroducts  jtrejtared  or  sliced  in  tbe  retail 
deli  coidd  be  prevented. 

•  Ckmtrol  Cross-contamination.  The 
predicted  risk  of  listeriosis  dramatically 
increases  in  retail  delis  as  a  result  of 
cross-contamination.  Slicers,  in 
particular,  are  key  sources  of  cross¬ 
contamination  in  retail  delis. 

Eliminating  all  points  of  cross¬ 
contamination  in  the  deli  (including 
slicers)  would  decrease  the  predicted 
risk  of  illness  from  the  consumption  of 
RTE  products  prepared  or  sliced  in  the 
retail  deli  by  approximately  34  percent. 

•  Control  Contamination  at  its 
Source.  Increased  levels  of  Lm  from 
incoming  products  and  the  environment 
(including  potential  niches),  directly 
increase  the  predicted  risk  of  illness. 
Therefore,  elimination  of  environmental 
niches  in  the  deli  area  will  reduce  the 
predicted  risk  of  listeriosis  from  the 
consumption  of  RTE  products  prepared 
or  sliced  in  the  retail  deli.  Additionally, 
if  levels  of  Lm  on  RTE  foods  (including 
foods  that  do  not  support  the  growth  of 
Imi)  that  the  retail  deli  receives  from 
processing  establishments  were  reduced 
by  half,  approximately  22  percent  of  the 
predicted  listeriosis  illnesses  caused  by 
contaminated  deli  products  could  be 
prevented. 

•  Continue  Sanitation.  Sanitation 
practices  that  eliminate  Lm  from  food- 
contact  surfaces  reduce  the  predicted 
Lm  levels  in  the  deli  area.  Employees 
not  wearing  gloves  while  serving 
customers  increases  the  predicted  risk 
of  listeriosis  from  the  consumption  of 
RTE  products  prepared  or  sliced  in  the 
retail  deli  by  approximately  five 
percent. 

Using  these  key  findings  along  with 
available  .scientific  knowledge,  the  2013 
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FDA  Food  Code,  and  lessons  learned 
from  controlling  Lm  in  FSIS-inspected 
meat  and  poultry  processing 
establishments,  FSIS  developed  the 
“FSIS  Best  Practices  Guidance  for 
Controlling  Listeria  monocytogenes  [Lm) 
in  Retail  Delicatessens,”  which  provides 
practical  recommendations  that  retailers 
can  use  to  control  Lm  contamination 
and  outgrowth  in  the  deli.  Retailers  can 
use  the  best-practices  guidance  to  help 
ensure  that  RTE  meat  and  poultry 
products  in  the  deli  area  are  handled 
under  sanitary  conditions  and  are  not 
adulterated  under  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  601  et  seq.)  or 
the  Poultry  Products  Inspection  Act  (21 
U.S.C.  451  et  seq.)  [see  21  U.S.C.  623(d) 
and  464(e)).  While  these  practices  are 
specifically  designed  to  control  Lm,  they 
also  may  help  control  other  foodborne 
pathogens  that  may  be  introduced  into 
the  retail  deli  environment  and  other 
facilities  where  consumers  take 
possession  of  food. 

The  best  practices  are  grouped  in  four 
sections:  (1)  Product  and  product 
handling,  (2)  cleaning  and  sanitizing,  (3) 
facility  and  equipment  controls,  and  (4) 
employee  practices.  Practices  identified 
by  the  Interagency  Retail  Lm  Risk 
Assessment  that  can  significantly 
decrease  the  predicted  risk  of  foodborne 
illness  are  highlighted  in  each  .section. 
The  other  practices  that  are  based  on 
.scientific  knowledge  or  le.ssons  learned 
by  FSIS  are  also  included  to  help 
retailers  increa.se  IJsteria  control  in  the 
deli  area.  A  self-assessment  tool  is 
provided  for  deli  operators  to  help  them 
identify  the  best  practices  they  an;  using 
and  to  assess  the  need  to  adoj)t  others. 

By  following  the  be.st  j)ractice.s  in  the 
guidance  and  the  2013  FDA  Food  Ciode, 
retail(;r.s  can  helj)  ensure  that  RTF 
|)roducls  are  not  adullerat(;d  with  Lm, 
and  that  the  |)ot(;ntial  for  listeriosis  is 
decreased. 

F.ShS  has  po.st(;(i  the  he.st-|)racti(;es 
guidance  on  its  Weh  |)age  (h///;;// 

WWW. I  sis. iisda. gov/ wi)s/w(:m/<:()ime<:l/ 
y.Udr)  I  'I (if >1)  unbH  etmalxie 

):f{(i.']'1/(ionlrolliiig  I.M- 
l hdicotessens.pdj'f MOl )  AJI’Idtl'iS)  and 
is  re(|n(;.sting  comments  on  tlx; 
guidance.  It  is  important  to  note  that  tin; 
host -practices  guidance  does  not  re|)lace 
tin;  201.3  FDA  Food  (’.ode  or  F.SI.S 
regulations.  Tin;  t)e.st-|)ractices  guidance 
.sets  out  recomm(;mlations  rather  than 
n;(|nirement.s.  'I'he  Agency  will  consider 
all  comments  snhmitted  and  will  revise 
the  b(;.st-practices  guidance;  as  m;c(;.s.sary. 

U.SDA  Nondiscrimination  Statement 

'I’he  U.S.  Department  of  Agriculture 
(USDA)  prohibits  di.scrimination  in  all 
its  programs  and  activities  on  the  basis 
of  race,  color,  national  origin,  gender. 


religion,  age,  disability,  political  beliefs, 
sexual  orientation,  and  marital  or  family 
status.  (Not  all  prohibited  bases  apply  to 
all  programs.) 

Persons  with  disabilities  who  require 
alternative  means  for  communication  of 
program  information  (Braille,  large 
print,  audiotape,  etc.)  should  contact 
USDA’s  Target  Center  at  (202)  720-2600 
(voice  and  TTY). 

To  file  a  written  complaint  of 
discrimination,  write  USDA,  Office  of 
the  Assistant  Secretary  for  Civil  Rights, 
1400  Independence  Avenue  SW., 
Washington,  DC  20250-9410  or  call 
(202)  720-5964  (voice  and  TTY).  USDA 
is  an  equal  opportunity  provider  and 
employer. 

Additional  Public  Notification 

FSIS  will  announce  this  notice  on¬ 
line  through  the  FSIS  Web  page  located 
at  bttp://www.fsis.  usda.gov /federal- 
register. 

FSIS  also  will  make  copies  of  this 
Federal  Register  publication  available 
through  the  FSIS  Constituent  Update, 
which  is  used  to  provide  information 
regarding  FSIS  policies,  procedures, 
regulations.  Federal  Register  notices, 
FSIS  public  meetings,  and  other  types  of 
information  that  could  affect  or  would 
be  of  intere.st  to  constituents  and 
stakeholders.  The  Update  is 
communicated  via  Fistserv,  a  free 
electronic  mail  .sub.scri])tion  service  for 
industry,  trade  groiqis,  consumer 
interest  groups,  health  profe.ssionals  and 
oth(;r  individuals  who  have  ask(;d  to  lx; 
includ(;d.  Tlu;  U])date  is  available  on  tlu; 
F.SI.S  W(;h  j)age.  Through  tlu;  l,i.sl.s(;rv 
and  tin;  W(;h  j)ag(;,  F.SI.S  is  ahh;  to 
provide;  information  to  a  much  hroadi;;- 
and  more;  (liv(;rs(;  an(li(;n(:(;. 

In  addition,  F.SI.S  offers  an  (;mail 
snhscriplion  .s(;rvi(;(;  which  pi'ovid(;s 
automatic  and  cnstomi/.(;(i  acc(;s.s  to 
s(;h;ct(;(l  food  sal(;ty  n(;ws  and 
information.  This  service  is  availahh;  at 
lilll)://www.jsis.usd<t.g(>v/snl>s(:rih(‘. 
Optiems  nmge;  h(»m  rec.ills  to  export 
information  to  regulations,  (lii'(;cliv<;s, 
iind  notices.  ( inslom(;rs  can  .idd  or 
(l(;l(;t(;  snhscript ions  th(;m.s(;lv(;.s,  and 
have;  the;  e)|)tie)n  to  |):issworel  |)reit(;e:t 
the;ir  ;ie:e:e)nnts. 

I  tone  in  Wasliinglein,  l)(  i  on:  April  \  ,2U  \A. 
Alfr(;(i  V.  Almein/.ii, 

Adininislidlor. 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

[Docket  No.  FSIS-201 3-0029] 

Avaiiability  of  FSiS  Compiiance 
Guideiines  for  Aliergens  and 
ingredients  of  Pubiic  Heaith  Concern: 
identification,  Prevention  and  Control, 
and  Declaration  Through  Labeling 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice  of  availability  and 
opportunity  for  comment. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  announcing 
the  availability  of  guidance  on  allergens 
and  other  ingredients  of  public  health 
concern  that  provides  recommendations 
for  identifying  hazards  when 
conducting  a  hazard  analysis  and  to 
prevent  and  control  hazards  through 
hazard  analysis  and  critical  control 
point  (HACCP)  plans  or  Sanitation 
.standard  operating  procedures  (SOPs)  or 
other  prerequisite  programs  with  respect 
to  these  .substances.  The  emphasis  of  the 
guidelines  is  on  meat  and  poidtry 
products.  The  guidelines  represent  the 
l)(;.st  ])ractice  recommendations  of  F.SIS, 
based  on  .scientific  and  j)ractical 
considerations.  By  following  these 
guidelines,  estahlishmonts  an;  likely  to 
ensure  that  product  labels  declare  all 
ingredients,  as  r(;(jnir(;d  in  the 
regulations,  and  that  the  product  does 
not  contain  undeclar(;d  allergens  or 
oth(;r  undeclared  ingredients. 

DATES:  The  Agency  must  receive; 
comments  by  jum;  20,  2014. 

ADDRESSES:  A  (lownloadahU;  v(;r.sion  of 
tin;  compliance;  gniele;  is  aviiihihle;  tei 
vii;w  anel  j)rinl  ill  Idip:// 

WWW. [sis. usda.gov/ltegu  lot  ions  h- 
I'olicies/dompliance  ( iuides  Index/ 
index.asp.  Nei  harel  (;o|)ii;s  of  the; 
(:ompliime:e;  gniele;  liiive;  he;e;n  |nihlishe;el. 

F.SI.S  invile;s  inle;re;.sle;el  pe;r.sem.s  lei 
.siihmil  e:eimme;iil.s  em  this  inilie:e;. 

( !eimme;iils  iiiiiy  he;  siihmilleeel  by  e;ilhe;i 
eif  the;  leilleiwiiig  me;lhenls; 

Fe;ele:iiil  e;Kiile;m;ikiiig  Petrliil:  This  We:h 
.site;  |)re)viele;s  Ihe;  iihilily  lei  lyjn;  sheiii 
e:einmn;nt.s  eliie;e:lly  iiilei  Ihe;  e:e)mme;nl 
fie;lel  ein  this  We;h  page;  eir  iitl;n;h  ii  file; 
fen  le;iiglhie;r  e:eimme;iil.s.  ( iei  lei  blip:// 
www.regtdalions.gov/.  Feilleiw  Ihe;  eni 
line;  iiistnieitienis  ill  llnit  site;  feir 
siihmitt ing  e:ennme;nl.s. 

Miiil,  ine;ineling  (ilT  KOMs:  .Se;nel  lei 
De)e:ke;l  Keienn  Mimiige;r,  U..S.  De;piirlnn;nt 
eif  Agrie'.ultnre;,  F'eieiel  .Siife;ty  iinel 
Inspeeitiem  .Servieie,  Piitriots  Plazii  3, 

1400  lnele;pe;nde;nce  Ave;nue  SW., 
Mail.stop  3782,  Room  8-1 63B, 
Wa.shington,  DC  20250-3700. 


22084 


Federal  Register/ Vol.  79,  No.  76 /Monday,  April  21,  2014 /Notices 


Hand-  or  courier-delivered  submittals: 
Deliver  to  Patriots  Plaza  3,  355  E  Street 
SW.,  Room  8-1 63B,  Washington,  DC 
20250-3700. 

Instructions:  All  items  submitted  by 
mail  or  electronic  mail  must  include  the 
Agency  name  and  docket  niunber  FSIS- 
2013-0029.  Comments  received  in 
response  to  this  docket  will  be  made 
available  for  public  inspection  and 
posted  without  change,  including  any 
personal  information,  to  http:// 
wnvw'.regulations.gov. 

Docket:  For  access  to  background 
documents  or  to  comments  received,  go 
to  the  FSIS  Docket  Room  at  Patriots 
Plaza  3,  355  E  Street  SW.,  Room  8-164, 
Washington,  DC  20250-3700  between 
8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rachel  Edelstein,  Assistant 
Administrator,  Office  of  Policy  and 
Program  Development;  Telephone:  (202) 
205-0495,  or  by  Fax:  (202)  720-2025. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Acts,  meat  and  poultry  products  that 
contain  an  allergen  that  is  not  declared 
on  the  product  label  are  adulterated 
t)(!cau.se,  to  individuals  who  are  allergic 
to  the  allergen,  the  products  bear  or 
contain  a  poisomnis  or  deleterious 
substance  (21  U.S.C,.  453(g)(1)  and 
601(m)(l)). 

Al.so  under  the  Acts,  meat  and  ])onltry 
products  are  mislmnided  if  the  labeling 
on  the  products  is  false  or  misleading  in 
any  particular  (21  U.S.C.  ()01(n)(l)  and 
453(h)(1)).  To  |)rev(!nt  meat  and  ])onltry 
products  from  being  misbranded,  FSIS 
r(!gnlation.s  recpiire  a  listing  of  all 
ingredients  on  the  liihels  of  products  (9 
CFK  317.2(0(1)  and  381.118(a)(1)). 

In  reccml  y(!ars  (2()()8-2()1 2),  there  has 
h(;en  a  snslained  increase  in  the  nnmher 
of  recalls  of  F.SI.S-regidaled  products 
that  contained  undeclared  allergens. 
These  recalls  are  |)reventahle,  as  many 
have  heen  due  to  ingredieni  changes, 
product  changes,  products  in  the  wrong, 
package,  or  products  with  misprinted 
lahels.  The  Agency  is  issuing,  these 
g,ni(lelines  to  provide  meal  and  poidtry 
esiahlishmenis  with  iccommemlalions 
on  how  to  idenliiy  ha/.aids  with  icspeci 
to  allergens  and  other  ing.iedienis  of 
pnhiic  health  concern  when  comhicling 
their  hazard  analysis,  prevent  and 
control  lhe.se  hazards  through  IIACCP 
plans,  .Sanitat  ion  .S(  )Ps,  or  ot  her 
|)rere(|nisit(!  programs,  and  |)rop(!rly 
declare  allergcms  in  |)rodnct.  The.s(! 
guidelines  also  provide  information  on 
j)roper  j)roc(!dnn!S  for  processing, 
handling,  storing,  and  labeling  a 
product  with  an  allergenic  ingredient  or 
ingredient  of  public  health  concern. 
Although  the  guidelines  set  out 


recommendations  rather  than 
requirements,  FSIS  encourages 
establishments  to  follow  this  guidance. 
The  guidelines  represent  FSIS’s 
thinWng,  and  FSIS  will  update  it  as 
necessary  to  reflect  comments  received 
any  additional  information  that  becomes 
available. 

USDA  Nondiscrimination  Statement 

The  U.S.  Department  of  Agriculture 
(USDA)  prohibits  discrimination  in  all 
its  programs  and  activities  on  the  basis 
of  race,  color,  national  origin,  gender, 
religion,  age,  disability,  political  beliefs, 
sexual  orientation,  and  marital  or  family 
status.  (Not  all  prohibited  bases  apply  to 
all  programs.) 

Persons  with  disabilities  who  require 
alternative  means  for  communication  of 
program  information  (Braille,  large 
print,  audiotape,  etc.)  should  contact 
USDA’s  Target  Center  at  (202)  720-2600 
(voice  and  TTY). 

To  file  a  written  complaint  of 
divScrimination,  write  USDA,  Office  of 
the  Assistant  Secretary  for  (avil  Rights, 
1400  Independence  Avenue  SW., 
Washington,  IX;  20250-9410  or  c;all 
(202)  720-5964  (voice  and  TTY).  USDA 
is  an  e(|nal  opportunity  provider  and 
emj)loyor. 

Additional  Public:  Notification 

FSIS  will  announce  this  notice  online 
through  the  F.SIS  Weh  ])age  located  at 
http:/ /w  ww.fsis .  us  do  .gov/ fedent  I- 
register. 

FSIS  will  also  make  copies  of  this 
Fedc;ral  Kcigislitr  pnhiication  available 
through  the  FSIS  C.onstitnent  Ujxlatc;, 
which  is  uschI  to  provide;  iidonnation 
regarding  FSIS  |)olicie.s,  procedures, 
regulations,  Fculiiral  Kc;gister  notic(;s, 
FShS  |)nhli(:  meetings,  and  oth(;r  typ(;.s  of 
information  that  could  ailed  or  woidd 
he;  of  interest  to  constituents  and 
stakeholders.  Tin;  I  Ijxlale;  is 
(:omimini(:at(;(l  via  l.ists(;rv,  a  lr(;e 
(ilectroiiic  mail  snh.scripl ion  service;  leer 
inelnsiry,  traeh;  gretiqts,  e:em.snme;r 
int(;re;sl  gre)ii|)s,  he;alth  prole;.s.sieMiiils, 
ami  eilhe;r  ineliviehials  whet  have;  aske;el 
tei  he;  ine:lneh;el.  The;  I  Ipelate;  is  alsee 
availahle;  on  the;  I'.SI.S  We;h  piig,e;.  In 
aelelilie)n,  I'.SI.S  eiffe;rs  an  e;le;e:liemie:  mail 
snhse:riptiem  se;rvie:e;  whie:h  |)reiviele;s 
aniemiatie:  .inel  e:nstemii/.e;el  ;ie:e:e;ss  let 
se;h;e;le;el  feietel  safe;ly  ne;w.s  ;mel 
i nfeirmat ieni.  This  se;i'vie:e;  is  iiviiihihle;  ill 
lillp://www.lsis.usd(i.g()v/wps/p()rl(d/ 
jsis/prognnns-ond-scrvices/eindik 
suhscriplion-.servicc.  Optiems  nmge;  fremi 
re;e:<ills  tei  e;xpe)rt  infeirniiitiem  tei 
re;gnlalie)ns,  elire;e:tive;s,  <mel  ne)tie:e;.s. 
(insteimers  can  aelel  or  elelete 
snhscriptions  themselves,  iind  have  the 
eiption  to  passworel  protect  their 
acc;onnts. 


Done  at  Washington,  DC  on:  April  1,  2014. 
Alfred  V.  Almanza, 

Administrator. 

|FR  Doc.  2014-08956  Filed  4-18-14;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

[Docket  No.  FSIS-201 2-0007] 

HACCP  Plan  Reassessment  for  Not- 
Ready-To-Eat  Comminuted  Poultry 
Products  and  Related  Agency 
Verification  Procedures 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice;  response  to  comments. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  responding 
to  comments  on  a  Federal  Register 
notice,  “HACCP  Plan  Rea.ssessment  for 
Not-Ready-to-Eat  (NRTE)  Comminuted 
Poultry  Products  and  Related  Agency 
Verification  Procedures,”  that  it 
published  on  December  6,  2012.  The 
notice  jirovided  updated  information  on 
the  Agency’s  sampling  and  testing  of 
th(;.se  j)ro(lucts,  and  on  how  it  is 
v(;rifying  that  e.stat)li.shnu;nt.s  ari; 
(;ff(;ctively  addre.ssing  tin;  ])o.ssihle 
pre.sence  oi  S(dinonell(i  and 
(Uiinpylobacter  in  them. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rachel  l';delst(;in,  A.ssistant 
Administrator,  Office;  of  Policy  and 
Program  D(;v(;lopnn;nt;  T(;h;|)hon(;:  (202) 
20.5-0495  or  hy  Fax:  (202)  720-2025. 
SUPPLEMENTARY  INFORMATION: 

Hackgrniind 

In  tin;  I  )(;(:(;mh(;r  (i,  2012,  Federal 
Register  notice  (77  FR  72686),  FSIS 
inform(;(l  (;slahlishm(;nls  producing 
NR  TE  ground  or  olherwisi;  comminuted 
chick(;n  ami  turkey  products  that  they 
must  reassess  their  Hazard  Analysis  and 
( Iritical  ( iimlrol  Point  (I  IA(  i(  iP)  plans  for 
these  products,  't  he  Ag.ency  also 
described  how  it  would  determine 
whelh(;r  tin;  a.ssoci.ilion  of  NRTfi  meal 
or  ponllry  product  with  an  illne.ss 
onthriiak  would  maki;  snhse(pii;nlly 
piddnc(;d  “liki;”  product  adnll(;raled. 
I'.SI.S  announced  that  it  would  expand 
its  Scdinoncllu  .sanqiling  h(;yond  ground 
chick(;n  and  turkey  to  incindi;  all  forms 
of  non  hn;ad(;d,  non  hatt(;r(;d 
comminnt(;d  NKTEchick(;n  orlnrk(;y 
|)rodncl  not  d(;.stin(;d  for  fnrth(;r 
proc(;s.sing  into  r(;ady-to-(;at  (KT’E) 
products.  Finally,  F.SKS  annonnc(;d  that 
it  intended  to  use  the  .samjiling  results 
to  determine  the  prevalence  of 
Sahnonel la  and  Campylobacter  in  NRTE 
r;()mminuted  c:hicken  and  turkey  and  to 
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develop  pathogen  reduction 
performance  standards  for  these 
products. 

In  response  to  an  industry  request  for 
more  time  to  comment,  on  March  7, 

2013,  FSIS  extended  the  original 
comment  period  for  the  December  2012 
notice  by  45  days,  until  April  20,  2013 
(78  FR  14635).  Also  on  March  7,  2013, 
FSIS  stated  in  the  notice  that 
establishments  that  produced  NRTE 
comminuted  chicken  or  turkey  products 
would  have  to  reassess  their  HACCP 
plans  for  those  products  by  April  20, 
2013,  thereby  providing  them  an 
additional  45  days  to  conduct  the 
reas.se.s.sment.  Finally,  FSIS  announced 
that  it  wonld  announce  any  new 
standards  in  tin;  Ftuleriil  Register  and 
r(!(|n(!sl  comnient  on  tlnnn  Ijeldn; 
iinplennniting  tlioin. 

F.SI.S  re({n(!st(;(l  comment  on  the 
notice  concmning  the  re(|nired 
r(!a.s.se.ssm(!nt  and  new  sain|)ling  to 
inform  i<'.SI,S’s  |)lanned  .sampling 
|)roce(lnres,  to  gather  information  on 
how  host  toestahlish  pathogen 
reduction  pmldrinance  standards  for 
NK'I'F  comminnical  chicken  and  turkey 
products,  and  to  gather  any  other 
nece.ssary  iniormation  on  how  l)est  to 
mov(!  Idrward  with  addressing 
Sdliiioiialld  and  ddinijylohdclcr  in 
comminnted  |)onltry  jn'odncts. 

On  May  8,  201.3,  IcSI.S  issued 
instructions  to  its  inspectors  to  hegin 
verifying  whiither  estahlishmenls  had 
rea.ssessed  their  IIAOC.I*  |)lans  (I'.SI.S 
Notice  33-13;  lillj)://www.fsis.dS(ld.^ov/ 
wi)s/w(:in/(:odn(;(:t/12dl)H()fi4- 1  ({41-4dffd- 
I)d:{(:-(:(i47dj()7(;42f{/:{:i-i:i  447.j)dl 
yM()I)=AjrHni<SMX)NVHHrT()^drllr 
CACIIEID^  12dhH()H4- 1  (i41-4ciki-l)d:k:- 
(:647dfe7(;428).  From  the  available  data 
concerning  establishment  production 
and  in.spection  task  procedures  from  the 
Public  Health  Information  Sy.stem 
(PHIS)  and  from  District  Offices,  FSIS 
found  that  about  70  percent  of 
inspection  personnel  at  establishments 
producing  raw  and  not-heat-treated 
NRTE  ground  or  otherwise  comminuted 
chicken  or  turkey  product  verified  that 
the  establishments  had  reassessed  their 
HACCP  plans  for  these  products  in  light 
of  the  outbreak  information  provided  in 
the  December  2012  notice.  Inspection 
personnel  found  that  about  90  percent 
of  the  establishments  at  which 
verification  occurred  had  complied  with 
the  reassessment  requirements.  Most  of 
the  establishments  that  had  not 
reassessed  were  very  low  volume  (less 
than  1,000  pounds  average  production 
of  product  subject  to  comminuted 
poultry  sampling)  and  not  included  in 
the  sampling  frame  for  this  product. 

FSIS  round  that  only  30  percent  of 
inspection  personnel  verified  whether 


establishments  producing  heat-treated 
NRTE  comminuted  chicken  or  turkey 
products  had  reassessed  their  HACCP 
plans  for  these  products.  Inspection 
personnel  have  had  questions  about 
whether  reassessment  is  required  for 
such  products  and  have  had  questions 
concerning  whether  the  poultry 
components  of  these  heat-treated 
products  have  received  a  full  lethality 
treatment  or  are  comminuted.  If  the 
products  themselves,  or  the 
comminuted  poidtry  component  of  such 
prodiicts,  receive  a  full  lethality,  they 
would  not  be  sid)ject  to  the  HACXIP  plan 
niasscjssmont  recjuireinent . 

District  Offices  will  work  with 
iii.s])eclion  ])rogram  pcir.sonmil  to  (Misiire 
that  they  viaily  whetluir  all 
esliihlishiiuints  re(juir(!d  to  nsassciss 
I  lACt'.P  ])hms  for  NKTI'i  conimiiiiiled 
(iiichidiiig  ground)  chicken  or  t nrkey 
product  do  so.  In  addition,  F.SI.S  intends 
to  priorili/.(!  coni|)letion  of  Food  .Safely 
A.s.s(!.ssinenls  (l''.SAs)  in  esiahlishmenis 
|)rodncing  NKTI'i  coinininnted  chicken 
or  turkey  product.  During  an  F.SA,  ifan 
Enl()rc(!inent  Investigations  and 
Analysis  ( )llic(!r  (l'!IA( ))  finds  that  an 
(!.stahlislnnent  producing  such  |)ro(lnct 
has  not  nta.ssessitd  its  HACCP  |)lan  and 
shonld  have  done  so,  the  i'ilAO  will 
inform  inspiiclion  program  personnel  at 
the  estahlishment .  Those  personintl  will 
then  inform  the  estahlishment  that  it 
ne(!(ls  to  reas.sess  its  IIAtXlP  plan  for 
this  product.  Ifan  estahlishment  do(!S 
not  pm  form  reassessment  after  it  is 
advised  to  do  so,  F.SI.S  will  issin;  a 
noncom])liance  nicord.  F.SI.S  will  post 
on  its  Wei)  site  an  njxiate  on  what  it 
finds  on  the  status  of  reas.sessments 
through  the  j)onltry  checklist,  di.scus.sed 
below.  In  addition,  F.SI.S  will  ])re])are 
and  po.st  a  report  on  what  it  has  learned 
about  the  rea.s.se.ssmonts  from  the  F.SAs 
that  EIAOs  have  conducted. 

FSIS  began  the  new  Agency  sampling 
and  testing  of  raw  comminuted  chicken 
and  turkey  products  on  june  1,  2013 
(FSIS  Notice  35-13;  http:// 
www.fsis.usda.gov/wps/wcm/connect/ 
366615fa-923b-4d9a-954d-c6ad30 
ea3242/35- 1 3.pdf/MOD=A  JPERES& 
CONVERT _TO=url&-CACHElD= 
366615fa-923b-4d9a-954d- 
c6ad30ea3242).  This  sampling  and 
testing  for  Salmonella  and 
Campylobacter  does  not  include  heat- 
treated  NRTE  comminuted  chicken  or 
turkey.  FSIS  is  analyzing  the  results  of 
the  new  sampling  and  testing.  FSIS  has 
posted  aggregate  results  of  this  testing 
for  all  finished  products  as  part  of  its 
quarterly  report  on  Salmonella.'^ 


http://www.fsis.usda.gov/wps/poTtal/fsis/topics/ 

data-coUection-and-reports/microbiology/quarterly- 

reports-salmonella/quarterly-progress-reports. 


FSIS  intends  to  continue  the  current 
sampling  program  until  the  new 
Salmonella  and  Campylobacter 
pathogen  performance  standards  are 
implemented.  FSIS  intends  to  derive  the 
new  standards  based  on  a  risk 
assessment  that  takes  into  account  the 
prevalence  and  distribution  of 
Salmonella  and  Campylobacter  in  NRTE 
comminuted  chicken  and  turkey 
product  and  the  predicted  illnesses 
averted  as  a  consequence  of  reducing 
the  prevalence  of  these  pathogens.  FSIS 
will  o.stimate  prevalence  when  it  has 
collected  enough  data  to  develoj) 
standards. 

Until  F.SI.S  establishes  pathogen 
reduction  j)erformance  standards  for 
comminnted  chicken  and  turkey,  IcSI.S 
recommends  that  estahlishments 
increa.se  their  awarenciss  of  the  |)athog(!n 
incidence  in  these  products  and 
com|)ai'e  the  on-going  incidence  in  Iheii' 
estahl ishments  against  the  resnlls  made 
public  hy  F.SI.S.  In  addition  to  the  poslcsl 
results,  F.SI.S  intends  to  provide  (sich 
estahlishment  whose!  product  the 
Agiiiicy  .sam|)les  with  periodic  states 
Kiports  compai'ing  that  estahlishment ’s 
Kisnlts  with  those  indnstrywide!.  F.SI.S 
advises  (!stahlishm(!nls  to  make! 
ne!e:e!.s.s<iry  e:hange!S  in  the!ir  |)i'e)e:e!elnre!S  tei 
eieentreil  Stdinonelld  <mel  Ctdiipylobdcler, 
piirtieMiliirly  if  F.SI.S  finels  that  the!  Ie!ve!l.s 
e)f  theese!  |)athe)ge!ns  in  the!ir  e:emnninnte!(l 
preielnels  are!  highe!r  thiin  those!  in 
similar  |)roelne:t.s  of  meest  eithe!r 
e!stahlishme!nts  or  highe!r  than  the! 
stanelard. 

If  (!stahli.shment.s  im|)h!me!nt  |)athog(!n 
cenitrol  |)rocednr(!S  and  coneinct  their 
own  verification  testing,  F.SI.S  aelvises 
them  to  compare  their  results  to  F.SI.S 
results  and  to  make  neces.sary  changes 
to  control  the  j)athogen.s  if  their  results 
are  higher  than  the  re.sults  of  F.SIS’s 
te.sting  in  mo.st  other  establishments  or 
the  F’SIS  standard.  As  has  been  the 
Agency’s  practice  since  February  2006, 
when  it  first  began  encouraging 
establishments  to  gain  more  optimal  and 
consistent  process  control  by  attaining 
Category  1  status  (i.e.,  half  the  current 
number  of  acceptable  positive  samples 
in  a  sample  set),  FSIS  continues  to 
encourage  establishments  to  gain  more 
optimal  and  consistent  process  control 
by  achieving  test  results  that  are  better 
than  those  for  most  other 
establishments,  and  that  are  lower  than 
the  FSIS  standard. 

At  this  time,  not  all  establishments 
apply  antimicrobial  treatments  to  the 
source  materials  used  for  producing 
comminuted  poultry,  including 
mechanically  separated  product.  FSIS 
is,  therefore,  revising  its  FSA  Tools  to 
ensure  that  EIAOs  verify  that 
establishments  adequately  address 
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Salmonella  and  Campylobacter  in 
comminuted  poultry,  including 
mechanically  separated  product,  in  their 
hazard  analysis  and  food  safety  system. 

Consistent  with  plans  announced  in 
the  December  2012  Federal  Register 
notice,  FSIS  is  surveying  its  poultry 
inspection  program  personnel  through  a 
PHIS  profile  extension  questionnaire 
during  the  first  half  of  Fiscal  Year  (FY) 
2014  to  gather  specific  information  on 
changes  made  to  HACXiP  plans  in 
response  to  tlie  recpiired  reassessnujiit 
(77  FK  72f)H(),  at  720»9).  FSIS  will 
evaluate;  the  information  gatlieriHl  from 
the  (jii(!stionnair(;s  to  determine  what 
hazards  the  Agenicy  neiids  to  consider  in 
(rstahlishinents  that  produce  NKTF 
connninnted  chicken  and  turkey 
|)rodncts,  and  that  F.SI.S  needs  to  target 
in  industry-wide!  F.SAs  eel e:e)inininnte!el 
petidtry  ope;ralie)ns.  .Similarly,  ii  iiny  etl 
the;  te:sting  eliita  sheew  high  mnnhe!rs  eel 
Salinonella  |)e)sitive!s  within  an 
e;st:ihlishine;nl,  eir  higji  le!ve;ls  eel 
Salinonella  through  eiiimneirat ion,  F.SI.S 
may  eietnehiel  a  leer  eiaiise;  I'.SA  at  the; 
e;stahlishme!iit  that  preielne:e;el  the; 

|)re)ehie:l  eer  ineaesise;  ve!rilie:atie)n  teisting, 
or  inspe!e:lie)n  |)roe:e!ehire!S  at  the; 
e!st.'ihlishme!nt,  sne;h  <is  .saniliiry  ehe!ssing 
preie:e!ehire;s,  until  t he;  e!stahl i.shme;nl 
e:e)ntre)ls  palhe)ge;ns  ein  the;  setme:e; 
mate;rials  anel  ieeeiel  e:e)ntiie:t  e;e|ni|)me;nt. 
Fe»r  slinighle;!  e»|)e!r;itie)iis,  F.SI.S  m:iy  sleiw 
ele)wn  the;  e!vise:e;ieiliein  line;  ii  eaenelitieens, 
ine:hieling  eienitamimiliein  re;.snlling  rreem 
<1  lae:k  eel  pre)e:e!s.s  eieenlred,  .ire;  |)re!ve!nl ing 
in.s|)e;e:tie)n  pe!r.se)nne!l  rre)m  :iele;e|eiale;ly 
|)e!rfe)rming  inspe!e;tie)n  |)re)e:e!elnre!.s 
within  the;  time;  iivaihihle;  (0  CI'K 
:iH1.(iH(c)). 

ISSIS  <mnounc(!d  its  Salmonella 
Action  Plan  on  De!cemb(!r  4,  2013.'“* 
According  to  the  plan,  FSIS  intemds  to 
complete  a  risk  a.sse.ssment  and  develop 
Salmonella  performance  standards  for 
comminuted  poultry  this  fiscal  year. 
FSIS  also  intends  to  announce  and 
request  comment  in  the  Federal 
Register  on  the  setting  of  pathogen 
reduction  performance  standards  for 
Salmonella  and  Campylobacter  during 
this  fiscal  year  for  poultry  parts  and 
comminuted  poultry.  FSIS  will  then 
analyze  the  comments  and  announce 
final  standards  in  a  subsequent  Federal 
Register  notice  and  would  provide  time 
for  establishments  to  make  any  changes 
to  their  procedures  before  assessing 
whether  establishments  meet  the  new 
standards.  FSIS  is  analyzing  the  testing 


^  http :/ /www.f sis.  usda.gov/  wps/portal/fsis/topics/ 
food-safety-education/get-answers/food-safety-fact- 
sheets/foodborne-illness-and-disease/salmonella/ 
sap. 


data  discussed  above  to  develop 
proposed  new  standards. 

Summary  of  Comments  and  Responses 

FSIS  received  22  comments  in 
response  to  the  December  2012  notice. 

Of  those  comments,  one  was  a  joint 
submission  signed  by  eight  consumer 
advocacy  groups,  and  another  was  from 
a  coalition  of  six  trade  a.ssociations  on 
behalf  of  their  member  companies.  The 
remaining  individual  comments  were 
from  private  citizens,  domestic  poidtry 
proco.s.sors,  trade  associations,  industry 
advocacy  a.ssociations,  a  consumer 
advocacy  organization,  a  food  marketing 
company,  a  |)rival(!  for(!ign  consulting 
ag(;ncy,  and  a  m(!mh(;r  of  acad(!mia. 

F.SI.S  has  snnnnariz(;d  and  n!S|)on(l(;d  lo 
IIk;  (:omm(;nts  h(;low. 

Adininisiralive  I'roeeilnre  Ael 

( )n(!  (:omm(!nl  (:lainn!(l  lhal 
IIk;  Ag(;n<:y  is  violating  lln; 
A(hninisliativ(!  Pro(:(;(lm'(;  Act  hy 
elfi;;! iv(;ly  promnigating  ih;w  i(;gnlatory 
r(!(piir(!m(;nt.s  without  following  notici; 
and  (:omin(;nl  pro(:(!dm(!.s. 

llesponse.  'Vin'.  not ic*;  did  not 
(;stahlish  any  n(;w  n;(|nii(!m(;nt.s.  Tin; 
t)ecemh(!r  20  1 2  Federal  Kegisler  notice; 
was  ha.s(!(l  on  tin;  Ag(!ncy’s 
d(;t(;rminat ion  that  chang(!S  had 
occiirr(!(l  that  could  aflect 
(;stahli.shm(;nts’  hazard  analysis  lor 
connninnt(;d  poultry  products  h(!can.s(; 
of  tin;  onthr(!aks  and  r(!calls  d(!scrih(;d  in 
the;  l)(!C(!mh(!r  2012  notice;.  Th(!n!for(!,  as 
F.SI.S  (!X|)lain(!d  in  tin;  March  7,  201.'t 
lM!deral  Register,  tin;  pr(;(licat(;  for 
trigg{!ring  ttn;  r(!ass(!.ssm(!td  r(!(|nir(!d 
under  OCFK  417.4  (a)(3)  clearly  exi.st(!d 
(73  FK  14()3.'j).  F.SI.S  |)rovi(l(!d 
r(!comnu!ndation.s  on  issues 
estahli.shments  should  consider  during 
the  rea.ssessment  hid  did  not  require 
e.stablishments  to  con.sider  those 
specific  issues. 

Although  FSIS  did  not  .set  new 
requirements  for  industry,  the  Agency 
provided  a  comment  period.  In 
addition,  before  beginning  new 
sampling  or  verifying  that 
establishments  had  reassessed  their 
HACCP  plans,  FSIS  delayed 
implementation  to  carefully  consider 
issues  that  were  raised  in  comments. 

Definition  of  NRTE  Comminuted  Poultry 

Comment:  Several  comments 
commended  FSIS  for  expanding  its 
Salmonella  verification  sampling 
program  to  include  previously  untested 
forms  of  NRTE  comminuted  poultry 
products  and  for  taking  actions  to  assess 
the  prevalence  of  Salmonella  and 
Campylobacter  in  these  products. 
However,  a  turkey  processor  remarked 
that  the  Agency’s  definition  for  NRTE 


comminuted  poultry  is  “excessively 
broad.”  Instead  of  the  term 
“comminuted,”  several  comments 
stated  that  FSIS  should  maintain  its 
current  use  of  the  terms  “mechanically 
separated,”  as  defined  in  9  CFR  Part 
381,  and  “ground”  when  implementing 
the  new  sampling. 

Response:  FSIS  con.siders  “NRTE 
comminuted  poultry”  to  be  any  NRTE 
chicken  or  turkey  product  that  has  been 
ground,  mechanically  .sejiarated,  or 
hand-  or  mechanically  dehoned  and 
further  choj)pi!d,  flaked,  minc(!d  or 
oth(!rwi.se  j)roc(!.ss(!d  to  r(!duce  jiiirtich; 
size  (77  FK  72(i87).  F.SI.S  d(!V(!h)p(!(l  this 
d(!finition  to  (!n(:ompass  not  only 
ground  and  in(;(:haMi(:ally  .s(;parat(!d 
|)onMry  |)rodii(:ts  hnl  also  oth(!r  similarly 
pro(hic(;d  |)ro(hicts  across  tin;  s|>(!(:trmn 
of  coinminut(!(l  poidtry  products, 
including  thosi;  with  ingr(!di<!iils  add(;d 
during  lln;  comminution  proc(;.ss, 
hecan.si!  production  id  any  NKTIi 
comminnl(!d  ponllry  involves  similar 
proc(;s.s(;s  that  maki;  Ihem  sn.sce|)lihle  to 
tin;  saim;  hazai'ds.  F.SI.S  had  not 
pr(!vionsly  inclnd(;d  mechanically 
separat(;d  product  or  oth(!r  comminnted 
product  in  its  ground  poultry  sam|)ling, 
iraim;.  ISy  expanding,  tin;  sampling  frame 
lo  incindi;  all  raw  connninnl(;d 
products,  F.SI.S  can  v(!rify  that 
estahli.shments  are  ad(;(|nalely 
coni ndl ing  hazards  in  products 
prodnc(;(l  hy  similar  |irocess(;s. 

I  lACCP  Plan  IleassessnienI 

ConnnenI :  .S(!V(!ral  comments 
.snpport(!d  1 1  A(  X  !P  |)lan  r(;a.s.se.ssnH!nt  for 
estahlishm(!nt.s  producing  NKTE 
comminnt(;d  chicki;])  and  turkey  lo  taki; 
into  account  r(!C(!nl  Salmonella 
onthreaks.  Conversely,  a  domestic 
chick(!n  proc(!.s.sor  and  several  trade 
a.ssociations  objected  to  the  required 
rea.sse.s.sment  bocau.se  FSIS  faihid  to 
provide  evidence  in  the  notice  that  a 
food  safety  hazard  has  historically 
occurred  or  is  reasonably  likely  to  occur 
in  the  production  of  all  NRTE 
comminuted  poultry  products.  Several 
comments  stated  that  the  ground  turkey 
products  recalled  in  2011,  discussed  in 
the  December  2012  notice,  contained  no 
mechanically  separated  turkey. 

Response:  Although  one  outbreak  and 
a  subsequent  recall  discussed  in  the 
December  2012  notice  involved  only 
ground  turkey  products,  the  2011 
Salmonella  Heidelberg  outbreak  ^  (FSIS 
Recall  Case  #060-2011)“*  discussed  in 


^  A  total  of  79  persons  infected  with  the  outbreak 
strain  of  Salmonella  Heidelberg  were  reported  from 
26  states  between  March  1  and  August  3,  2011. 

*  Information  on  this  recall  and  others  can  be 
found  on  the  FSIS  Web  page  (http:// 
vm’w.fsis.usda.gov),  through  the  “FSIS  Recalls” 
link,  under  the  recall  case  number. 
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llic!  iiolicc  wiis  .s|>(;(:iri<::illy  a.s.sociiilttd 
willi  iiMtcliiiiiiciil ly  s(!|)iirnt(!d  liirkcy 
.source  iniilorials.  I'lii  Ohm  more!,  all 
coininiiMilod  |)ro(lii(:ts  iiiideif^o  similar 
|)roc(!ssin)4  and,  lor  that  reason,  are 
sns(:e|)t ihle  to  the  saiiK!  ha/.ards. 

( iominimitinf^  intact  NK'I'I'!  chickim  or 
tnik(!y  sjn'eads  any  snilace 
contamination  thron^hont  the  iinished 
|)ro(ln(:t.  'I'hns,  I'.SI.S  re(|nir(!(l 
reasse.ssment  oi  1 1 A( X 11*  plans  lor  all 
NK’l’I'i  comminuted  chicken  and  turkey 
products,  including  ground,  hand-  or 
median ical  I y-d(!l)oned,  and 
mechanically  separated  product. 

Importantly,  on  January  10,  2014, 
h'SIS  announced  a  jiroduct  recall  (FSIS 
Recall  Case  #001-2014)  involving  NRTE 
mechanically  separated  chicken,  linked 
to  an  outbreak,  that  was  sold  for 
institutional  use. 

FSIS  Salmonella  Verification  Sampling 
Program  Procedures 

Comment:  One  comment  requested 
that  FSIS  exempt  from  sampling  and 
testing  raw  comminuted  poultry  and 
turkey  source  materials  destined  for 
High  Pressure  Processing  (HPP).  If  the 
materials  were  not  exempted  from 
sampling  and  testing  by  FSIS,  the 
commenter  requested  that 
establishments  using  HPP  be  granted  the 
benefit  of  having  product  sampled  in  its 
final,  packaged  form,  after  the  HPP 
Critical  Control  Point. 

Response:  Any  chicken  or  turkey 
product  treated  with  an  intervention  or 
antimicrobial  treatment,  including  HPP, 
that  has  been  validated  to  achieve  at 
least  a  7-log  reduction  of  Salmonella  in 
poultry  product  would  be  considered 
RTE  and  exempt  from  FSIS  Salmonella 
verification  sampling.  (Raw  meat 
product  would  need  a  5-log  reduction  of 
Salmonella  to  be  exempt  from  FSIS 
Salmonella  testing.)  The  HACCP  plan 
reassessment  requirement  announced  in 
the  December  2012  Federal  Register 
notice  did  not  apply  to  HACCP  plans  for 
RTE  chicken  or  turkey  products.  FSIS 
generally  attempts  to  sample  product 
after  the  product  has  received  all 
antimicrobial  treatments.  In  the  case  of 
HPP,  which  oftentimes  is  applied  off¬ 
site  at  another  establishment,  if  controls 
are  in  place  to  ensure  that  the 
antimicrobial  treatment  is  applied  to  the 
product,  FSIS  would  attempt  to  .sample 
product  at  the  off-site  locale  after  the 
antimicrobial  treatment  is  applied. 

Comment:  An  industry  advocacy 
a.ssociation  stated  that  the  shifting  to  a 
225-gram  .sample  method  will  impair 
F.ShS’s  and  stakeholders’  ability  to 
conqiare  historical  and  newly-generated 
data.  The  comment  also  reijuested  that 
F.SI.S  demonstrate  how  it  validated  a 


.sainplio)’  methodology  lor  ponllry  based 
on  llie  laigei  sample  si/.e. 

Response:  F.Si.S  aj’,rees  that  (;om|)arin)> 
data  generated  heiore  ami  after  a 
microhiologic  method  change  may  he 
dilficnit.  I  lowever,  the  .225  gram 
analytic  portion  will  provide  F.SI.S  and 
indnstry  with  a  more  accurate  estimate 
of  the  pre.sence  id  Snimonella  and 
Ciimpylohaeler  \n  the  products  tested. 
The  larger  analytic  portion  si/.e  will  also 
likidy  provide  l■■.SI.S  with  a  clearer 
])ictnre  of  Salmonella  serotype 
distrihution.  This  increased 
understanding  will  assist  F.SI.S  with 
foodhorne  illness  source  attrihution  and 
outbreak  traceback  investigations. 

To  support  an  increase  in  the  sample 
size  analyzed,  FSIS  conducted  .studies 
to  verify  the  performance  characteristics 
(selectivity,  sensitivity,  reproducibility) 
of  tbe  FSIS  Salmonella  detection 
method  (FSIS  Microbiology  Laboratory 
Guidebook  Chapter  4.06)  for  poultry  and 
found  no  significant  difference  between 
25-gram  and  325-gram  analytical  sample 
portions. 

Comment:  A  trade  association 
recommended  that  FSIS  require  safe 
handling  and  cooking  instructions  on  all 
domestic  and  exported  NRTE 
comminuted  poultry  product  labels.  The 
commenter  also  recommended  that  FSIS 
require  all  mechanically  separated 
poultry  products  to  be  processed  into 
RTE  products.  Other  commenters 
recommended  that  FSIS  establish 
additional  labeling  requirements  for 
NRTE  comminuted  products  such  as, 
“For  Export  Only,”  “Must  Be  Fully 
Cooked  to  a  Temperature  of  165  °F  (74 
°C),”  “Not  for  Retail  Sale,”  and  stating 
the  intended  use  of  the  product  (NRTE 
or  RTE)  on  the  label. 

Response:  Safe  handling  instructions 
are  required  to  appear  on  the  labels  of 
raw  or  partially  cooked  NRTE  poultry 
products  (9  CFR  381.125(b)).  The 
remaining  labeling  and  processing 
requirements  suggested  by  the 
commenters  would  require  rulemaking 
and  are  outside  the  scope  of  this  notice. 
However,  establishments  can 
voluntarily  include  validated  cooking 
instructions  or  statements  of  limited  use 
on  product  labels. 

This  January,  FSIS  sought  input  from 
the  National  Advisory  Committee  on 
Meat  and  Poultry  Inspection  ^  to  explore 
po.ssible  changes  to  the  safe  food 
handling  label  on  moat  and  poultry 
packages.  With  this  input,  F.SIS  will 
consider  whether  the  current  safe 
handling  in.struction  requirements 


'' I'or  inon;  iiiloniiiitioii  on  IIk;  Niitioiiiil  Advisory 
( ioiiiiiiitliio  on  Mold  iind  l*onltry  Inspnclion,  visit 
liltl>://wwiv.lsis.iis<lii.^<)v/wi>s/i)(>rl(il/lsis/l<>i)i(:.‘i/ 
it'f^iil(ilii)iis/(i(lviK()rv<:i>nimilli‘eK/n<ii:nii)i. 


.shiiiild  h(!  ch.'iiij'iMl  1(1  ineel  Ihe  needs  ni 
Ihe  eniisiiini  11)’,  pnhiic  (78  I'K  77642; 

I )(!(:.  24,  2.01.2). 

I'isl iinalinf.  Prevalence 

ConnnenI :  .S(!V(!ral  cnn.simier 
advocacy  organizal ions  iisked  how  lln; 
Agcnicy  inlends  to  use  its  v(!riiication 
testing  |)rograni  to  detennini!  prevahtnee 
when,  in  Ajiril  2012,  F.SI.S  said  it  was 
not  po.ssihle  to  itstiinate  |)revalence 
ilcenrately  hy  using  its  Salmonella 
verification  data. 

Res})onse:'Vo  (tstiinate  |)revalence  in 
NRTE  coinininuted  jioultry  products, 
FSKS  has  rejilaced  its  traditional 
.samjjling-set  approach  with  a  census- 
tyjje  approach  where  each 
establishment  is  .sampled  continuously. 
This  change  will  allow  estimation  of  the 
average  prevalence  in  each 
establishment  across  the  sampling 
period.  In  addition,  post-hoc 
adjustments  for  production  volume  will 
allow  for  national  Salmonella  and 
Campylobacter  prevalence  estimation. 

Comment:  A  consumer  advocacy 
organization  stated  that,  to  get  an 
accurate  estimate  of  the  national 
prevalence  of  Salmonella,  FSIS  must 
sample  from  all  establishments 
producing  NRTE  comminuted  poultry 
products,  not  just  establishments  in 
Category  3.  Several  comments 
recommended  that  the  new  sampling  of 
comminuted  chicken  and  turkey  span  at 
least  one  year  to  accoimt  for  seasonality 
when  estimating  prevalence.  An 
industry  advocacy  organization  stated 
that  this  sampling  program  must  have 
enough  samples  taken  across  the 
seasons  to  be  statistically  significant. 

Response:  To  estimate  prevalence, 
FSIS  is  sampling  eligible  NRTE 
comminuted  poultry  product  from  all 
establishments  producing  it,  regardless 
of  category  status.  As  stated  above,  FSIS 
is  now  analyzing  the  results  of  the  new 
sampling  and  testing. 

To  address  comments  received  on 
seasonality,  FSIS  analyzed  Salmonella 
verification  sampling  data  from  2000- 
2010  and  found  no  significant  seasonal 
patterns  for  either  ground  chicken  or 
ground  turkey.  Accordingly,  FSIS 
disagrees  that  the  exploratory  sampling 
period  must  span  at  least  one  year  to 
account  for  seasonality.  Furthermore, 
the  existing  pathogen  reduction 
performance  standards  from  the  mid- 
1990.S  for  both  ground  c;hicken  and 
ground  turkey  are  based  on  prevalence 
data  collected  over  a  jieriod  of 
a])proxiniately  three  to  four  mouths.'’ 


'*  lillii://www.)sis.iis(lii.^(tv/<  >l’l  IS/Ixisrliiir/ 
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ll(iw<!V(!i,  I'SIS  will  ii.st!  ill  Ica.sl  (> 
iiKiiilhs  (li  (lalii  (III  coniiniiMilrd  chicken 
and  I  in  key  In  as.se.ss  pievalencn  and 
d(!V(!ln|iin)',  slaiidards. 

N('\v  l‘rrl()mi<iii<:r  Sldinhii <l:i 

( !()innidnl :  Many  cninniiMils  i(!(|n(;sh!d 
si^paraln  pni  inrinanci;  slandaids  Ini 
NK  Tl';  mcclianically  scparaled  versus 
f^rniiiid  |)rndiicls  liecaiise  nk  I  he 
ddlereiices  in  hnw  each  |)rndiict 
calegnry  is  |)rndiiced,  marketed,  and 
iisi'd.  An  indiisiry  advocacy  association 
stated  tlial  a  perldrinance  standard  is 
not  necessary  for  mechanically 
s(!parated  chicken  j)ro(liicts  l)ecaus(; 
mechanically  separated  chicken  is  only 
sold  for  inclusion  in  items  that  are  fully 
cooked  before  sale  to  consumers. 

Response:  FSIS  will  develop  separate 
Salmonella  (and  possibly 
Campylobacter)  pathogen  reduction 
performance  standards  for  both  chicken 
and  turkey.  Before  determining  whether 
to  develop  different  pathogen  reduction 
performance  standards  for  different 
categories  of  NRTE  comminuted  poultry 
product,  FSIS  must  consider  the 
prevalence  data  for  these  categories  that 
will  be  generated  during  its  sampling 
program.  If  the  data  support  doing  so, 
FSIS  may  develop  separate  pathogen 
reduction  performance  standards  for 
mechanically  separated  chicken  and 
turkey.  Although  FSIS  agrees  that 
products  that  contain  mechanically 
separated  turkey  now,  after  the  August 
3,  2011,  recall,  are  typically  sold  to 
consumers  fully-cooked,  FSIS  is  aware 
of  multiple  establishments  that  produce 
NRTE  products  that  contain 
mechanically  separated  chicken 
destined  for  sale  to  consumers  as  raw 
product.  As  noted  earlier,  the  early 
January  2014  recall  of  mechanically 
separated  chicken  was  marketed  as 
NRTE  for  institutional  use  and  was 
associated  with  numerous  illnesses. 
Importantly,  FSIS  is  aware  that  both 
mechanically  separated  turkey  and 
mechanically  separated  chicken  are 
marketed  for  export  as  NRTE  product. 
FSIS  is  working  with  the  poultry 
industry  to  better  ensure  that  this  type 
of  product  is  produced  under  control 
programs  that  ensure  consistent 
pathogen  reduction  in  the  product. 

Comment:  A  consumer  advocacy 
organization  suggested  that  h'SIS  set  a 
performance  standard  that  is  no  greater 
than  12.3  })ercent  for  NRTE  comminuted 
turkey  ])roducts  to  reflect  recent 
National  Antimicrobial  Resistance! 
Monitoring  Systeiin  (NARMS)  data.  A 
domestic  j)roc(!.s.sor  recjiiesled  that  llu! 
u(!W  performance  standard  he  rolled  out 
over  two  yesirs  to  allow  for 
modifications  in  .sampling 
methodologies. 


Hisponae:  F.SI.S  will  ha.se  it.s  estimate 
of  the  prevalence  ol  Saliiionrihi  and 
( iampylohaclri  in  NK'I'I';  coniniimited 
poiillry  prodiicls  on  the  data  collected 
dnriii);  the  sampling  |irog,rani,  while 
consid(;ring,  other  relevant  data  sources, 
incinding  NAFM.S.  As  noted  above, 

F.SI.S  will  annoimce  any  new  |)alhogen 
reduction  perlormanci!  standards  in  the 
I'ederfil  Kiigislerand  r(!(|nesl  comim!nt 
on  them  before  finalizing.  In  addition, 
before  imphiinenting  the  standards, 

F.SI.S  will  provide  (!slahlishmenls  with 
snfficieni  liiiK!  to  make  any  nece.s.sary 
changes  to  address  the  standards. 

Adulterated  Product 

Comment:  .Several  consumer 
advocacy  organizations  asked  FSIS  to 
declare  specific  strains  of  Salmonella 
adulterants.  They  noted  the  Agency’s 
recent  determination  that  certain  strains 
of  pathogenic  Escherichia  coli  [E.  coli) 
are  adulterants.  Another  comment 
stated  that  FSIS  should  declare  as  an 
adulterant  any  Salmonella  serotype  that 
appears  on  the  Center  for  Disease 
Control’s  “top  20’’  list  of  Salmonella 
serotypes  of  human  health  concern  at 
http://www.cdc.gov/ncezid/dfwed/ 
PDFs/SalmonellaAnnualTahle2009.pdf 
and  that  is  also  antibiotic  resistant. 

Response:  FSIS  is  considering  a 
petition  for  rulemaking  submitted  by  the 
Center  for  Science  in  the  Public  Interest 
(CSPI)  requesting  that  the  Agency  issue 
an  interpretive  rule  declaring  certain 
antibiotic-resistant  strains  of  Salmonella 
to  be  adulterants  when  found  in  ground 
meat  and  ground  poultry.^  FSIS  will 
address  the  issues  raised  by  these 
commenters  when  we  respond  to  the 
CSPI  petition. 

Comment:  A  consumer  advocacy 
organization  said  that  the  Agency 
should  declare  as  adulterated  any  raw 
product  with  the  same  pulsed  field  gel 
electrophoresis  (PFGE)  pattern  as  the 
Salmonella  serotype  associated  with  an 
illness  outbreak,  even  if  the  product  was 
produced  in  an  establishment  that  has 
no  relationship  to  the  product  involved 
in  an  illness  outbreak.  Conversely,  an 
industry  advocacy  organization 
remarked  that  deeming  certain  strains  of 
Salmonella  adulterated  when  linked  to 
an  illness  would  penalize 
e.stablishments  for  events  beyond  tbeir 
control. 

Response:  As  is  explained  in  the 
Decembtir  2012  Federal  Register  notice, 
F.SIS  woidd  likely  not  consider  product 
of  th(!  same  type  adult(!rat(!d  though  it 
is  found  to  have  tlui  pathogen  associated 
with  the  illness  outbreak  if  tlu!  |)ro(hict 


'  Aviiil(il)l()  ill  lttti>://www.f!iiK.UK(l(i.^(iv/wjis/w<:ni/ 
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were  piiidiii:i!d  in  olhei  efitiihli.shmeiil.s 
lhal  have  nii  lel.il iim.ship  to  prodiicl 
involved  in  the  illness  onthieak  (77  FK 
77.littti,  iit  77.tit(*l).  A  determination  ol 
iidnlterat ion  wonhl  he  specific  to  the 
|)rodnct  linked  to  the  illness  onthreiik, 
to  the  conditions  in  the  estiihlishment 
where  that  product  was  produced,  and 
|)ossihly  to  product  in  other 
estahlishmenis  when  there  is  a 
riilat ionshi p  to  thi!  product  involved  in 
the  onthreak. 

Exporting  NRTE  Comminnied  Ponlliy 
Products 

Comment:  .Seviiral  comments 
(]uestioned  the  Agency’s  .sampling 
eligibility  policies  for  exported  NRTE 
products  outlined  in  h’SKS  Notice  23- 
13.“  A  foreign  consulting  firm  and 
several  domestic  processors  and  trade 
associations  argued  that  NRTE 
comminuted  poultry  product  being 
exported  for  further  processing  into  RTE 
product  should  be  treated  the  same  way 
as  NRTE  comminuted  poultry  product 
destined  for  processing  into  RTE 
product  within  official  establishments 
in  the  United  States.  Therefore,  these 
commenters  stated,  the  product 
destined  for  export  should  be  exempt 
from  FSIS  sampling  and  testing. 
Multiple  trade  associations  asserted  that 
the  ability  to  export  NRTE  comminuted 
poultry  should  be  based  on  the 
requirements  of  the  importing  country, 
not  domestic  requirements. 

Response:  FSIS  stated  in  the  Federal 
Register  (73  FR  4767;  Jan.  28,  2008)  that 
it  will  exclude  from  the  Salmonella 
verification  testing  program  any 
establishment  that  diverts  all  of  its  raw 
products  to  another  official,  federally 
inspected  establishment  for  further 
processing  into  a  RTE  product.  The 
instructions  provided  to  inspection 
personnel  in  FSIS  Notice  23-13  are 
consistent  with  what  we  announced  in 
the  January  2008  Federal  Register. 

If  an  establishment  sends  NRTE 
mechanically  separated  poultry  product 
to  export,  FSIS  cannot  verify  that  all  of 
the  product  exported  will  he  processed 
into  RTE  product.  Thus,  if  the  product 
to  be  exported  is  in  a  class  of  product 
that  FSIS  samples  and  tests  for 
Salmonella  and  Campylobacter,  that 
product  would  be  .subject  to  FSIS 
verification  sampling.  In  any  ca.se,  even 
if  tbe  product  is  subject  to  FSIS 
Salmonella  and  Campylobacter  testing, 
jiroducts  otherwise  eligible  for  (!xport 
could  .still  be  exjiorted.  .Such  jiroduct 
needs  to  hi!  jiroduced  umhir  good 


"  Aviiiliililo  III  lilli)://www.lsis.iisit(i.f’()v/wi)ii/w(:in/ 
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manufacturing  practices  (GMPs)  to 
ensure  wholesomeness  of  the  product. 
GMPs  would  include  process  controls  to 
ensure  pathogen  reduction  at  least  on 
the  source  materials,  and  on-going 
verification  testing  to  demonstrate  that 
the  product  is  maintained  in  a 
wholesome  manner.  As  is  discussed 
above,  FSIS  is  providing  test  results  to 
industry  on  the  distribution  of 
contamination  in  this  t57pe  of  product. 
Establishments  desiring  to  export  such 
NRTE  product  should  strive  to 
consistently  produce  product  with  a 
pathogen  positive  rate  below  the 
industry  average  and  the  FSIS  standard, 
if  one  exists. 

If  a  foreign  country  notifies  FSIS  that 
it  will  accept  raw  product  from  the 
United  States  that  is  normally  subject  to 
Salmonella  and  Campylobacter 
sampling  and  testing,  but  only  if  the 
product  is  labeled  “for  cooking  only”  or 
with  another  statement  that  indicates 
that  product  is  to  be  handled  a  certain 
way  in  that  country,  FSIS  would 
include  that  new  labeling  requirement 
in  the  export  library.  FSIS  would  need 
to  approve  the  special  claims  on  the 
labeling.  In  addition,  inspectors  woidd 
need  to  verify  that  the  product  meets  1h(! 
re(]uirements  in  the  export  library ,  and 
that  the  product  is  going  to  a  country 
that  accepts  the  ))ro(lnct  as  long  as  it 
hears  the  recjiiired  laheling.  if  inspectors 
can  veiily  these  facts,  F.Sl.S  likely  wcnihl 
not  sample;  and  test  tlx;  product  for 
Siilnionella  and  Campylohdclei . 

I  lowevei ,  if  th<;r«;  is  <;vi(h;nce  that  the 
esiahl ishm<;nl  dot;s  not  have  adeepiale; 
on  g.oing,  controls  to  d<;monsliate  Ih.il 
lie;  prodiicl  is  maintaiiH;d  in  a 
whol<;somi;  iiianm;),  l''.'>l'>  may  comim.l 
iiilensilied  v<;i  ilical  ion  activities  at  this 
(;stalilishment,  iee.lmliii)'  t<;stin)’  ami 
iiisp);<.l  ion  |)io(.t;dm(;s  sm.li  as 
verrilicat ion  that  the  i;slalil islimeiit 
maintains  adeepiate  .sanitary  dii;.s.sin)> 
|iro(:i;dni<;.s,  and  that  the  e.stal)lishmi;nt 
i.s  );llect  i  V(;ly  addr(;.s.sin|’,  pat  ho)M;n.s.  II 
F.SI.S  is  nn.'ihle  to  v<;rilv  th.'it  the; 
estahlishment  is  addicssiii}’  microhial 
contamination,  F.SI.S  may  not  c«;rtily  the 
|irodnct  lor  export. 

luoiKiniic  Imixicl  of  (he  Notice 

f,V;////nf7;/;  ( )ne  comment  asserted  that 
F.SI.S  failed  to  addre.ss  the  negative 
economic  impact  of  the  21)12  Fedeiiil 
Kegisler  notice  on  tlx;  domestic  poultry 
indn.stry.  An  industry  advocacy 
association  estimated  that  it  will  cost 
some  turkey  producers  close  to 
.$100,000  to  tran.sition  to  the  325-gram 
analytic  sample  size. 

liesponse:  As  is  explained  above, 
h'SIS’s  regulations  require  reasse.ssment 
of  HAGGP  plans  when  changes  occur 
that  could  affect  the  HAGGP  plan  or 


hazard  analysis.  Therefore,  any  costs 
associated  with  reassessment  would  not 
be  “new”  costs.  Similarly,  FSIS  did  not 
impose  any  new  sampling  requirements 
on  establishments.  If  establishments 
choose  to  analyze  their  products  for 
Salmonella  or  Campylobacter,  they  are 
not  required  to  use  the  same  sample 
analysis  procedures  as  FSIS.  The 
regulations  require  the  establishment  to 
maintain  documents  that  support  its 
verification  activities  and  their 
frequency  as  appropriate  for  their 
intended  purpose  (9  GFR  417.5(a)(3)). 

Comment:  Several  trade  associations 
asserted  that  the  changes  announced  in 
the  notice  will  negatively  affect 
exporters  of  NRTE  mechanically 
separated  poultry  products  ^  because 
they  will  be  unable  to  obtain  export 
certificates  for  the  products. 

Response:  FSIS  finds  no  evidence  that 
the  notice  will  jeopardize  the  ability  of 
exporters  to  obtain  export  certificates. 
Establishments  can  continue  to  export 
comminuted  product  even  if  it  subject 
to  FSIS  testing. 

Salmonella  Control  Strategies  for 
Industry 

Comment:  Several  trade  a.ssociations 
re(]ue.sted  that  F.SI.S  ])rovide  small  and 
v(;ry  small  (;stahli.shment.s  with  .s|)(;(:ifi(: 
guidance;  that  will  assist  them  in 
n;ass(;ssing  tlx;ir  llAtiGP  plans  fen  NK  Tf; 
c(mnninnt(;(l  poultry  and  nx;at  itiixlncts. 

Hcsi)onsc:  ( inidance;  on  how 
<;stahlishnx;nls  can  nx;(;t  F.SI.S 
(;xp(;clalions  (including,  pie;  haiv(;.sl  ami 
post  h.'n  v(;sl  .sngg,<;sl iims)  hx  tlx;  control 
III  Solinoiiclld  i\\u\  Cdinpyloliiicici  \n 
ponlli  y  can  In;  ion  ml  in  tlx;  ( iom|ilianc<i 
( iiiidnliix)  lor  ( ioiiliolling,  Sdinxintdid 
ami  ( Pnipylolidi  Ici  in  I’onlli  y.  I  lord 
l  alil  ion.  May  20  10. 

In  addition,  Allaclnm;nl  I  '  '  to  F.M.S 
Nolii.i;  17  13  '  '  details  In.n.sons  Inamnd 
I cj'.ard i  11)’  nslalili.shnxint  .sanitation, 
intervention  use,  and  cookiii)’ 
in.strnction.s  validation  a.s.soi  i.ited  with 
two  ontlire.ik.s  involviii)',  NK  Tl'i 
(.onnninnted  |ionltiy  product.';.  F.SI.S  a I. so 
.sent  Historical  .SV//;no/(e-//o  .Seiotype 
Iniormation  (I  l.'i.SI)  h;lters  to 
esiahl ishnx;nts  that  prodixa;  raw 

"Or.  t’lnit  Atm,  luiiii<iinii:lnii>tit  I  <il  //»■ /.o.m. o/ 
llic  Mtnki'l  lor  Mfrlioiiicollv  .S'c/iam/cr/ 

I’oiilliy  Mrol  (t'otiniiiry  Zdia). 

A vdiliitilo  III  hlli)://www.lKiK.iiKil(i.f’ov/l'l )l‘7 
CoiiijAuiiico  Ciiidi’  ( :ontroliiif’  Solnioiicllti 
Comity lohtii.tor  I’oollry  oriKI.ixtI. 

' '  Aviiiliilitd  III  lillit://www.lKis.os(l(i.i’ov/witK/ 
W(:m/coimo(:l/{>1c2{)7(ih-fU!h4-4o7f-H:m)- 
Hf7HII!lf247()9/Nin’li-Commintit(;(l-'l’ork(;y-]’ro(l- 
(Mhrvoks.pdf'!’M()l)=A  JPliHKS. 

Availiitilo  III  http:/ /www.fsin.unda .f’ov/wpH/ 
w(:m/connoct/fU;5822(;-dd07-49d1  -Hl)f7- 
(;cd8d345c09a/1 7-13 
412.pdffMOD=A  JPKHES&CONVmr^ 
rO=vrl6-CACHEin=f1c5822c-dd07-49d1-8bf7- 
acd8d345c09a. 


comminuted  chicken  or  turkey  products 
and  that  have  had  ground  poultry 
samples  collected  between  January  2005 
and  January  2012.  Together  with  any 
existing  Salmonella  End  of  Set  Letters 
(EOSL),  the  HSSI  letters  and  associated 
spreadsheets  provide  each 
establishment  with  compiled  serotype 
information  on  all  available  positive 
FSIS  Salmonella  results. 

FSIS  provided  the  information  in  the 
Attachment  and  in  the  HSSI  letters 
because  FSIS  anticipated  that 
establishments  producing  NRTE 
comminuted  poultry  products  would 
find  the  information  useful  when  they 
reassessed  their  HAGGP  plans  for  these 
products. 

Comment:  Multiple  comments  stated 
that  FSIS  failed  to  include  in  the 
December  2012  notice  information  on 
meaningful  anti-Salmonella 
interventions  or  other  factors  that  affect 
Salmonella  control.  Specifically,  an 
industry  advocacy  organization  stated 
that  it  is  not  practical  to  test  for 
pathogens  in  incoming  flocks,  that  pre¬ 
harvest  information  provides  little 
iiseful  information  to  set  interventions, 
and  that  focusing  on  serotyjie-.specific 
interventions  is  an  ineffective  apjnoach 
to  food  .safety.  A  nx;mh(;r  of  academia 
.said  that  insufficient  attention  i.s  being 
jiaid  to  the  practices  of  |>onltry  growing 
operat  ions. 

Hesponse:  Fslalilishments  are  in  the 
li(;.st  position  to  assess  intervention  nsi;, 
inchxiing  ant  imicrohial  triiat ments, 
liased  on  tlx;ir  knowled)',e  oi  their  own 
processiis.  I  lowev(;r,  ;is  F.SI.’i  (;x|ilained 
ill  the  2.1)12.  I'eileial  Kegister  notice, 
e.stalil islinieiils  Klionid  en.snre  that  their 
slaughter  and  dressing  |iroc(;dnies  am 
desig.ned  to  pinveni  •  .ontanii mil  ii in  In 
llxi  niaxininni  exieni  possilili;  {77  IK 
72.I1III1,  al  72.1)1111).  Tlie.si;  |iriii:ednri;.s 
sliiiidd,  al  a  mininnini,  lie  di;si)',m;d  In 
liniil  llxi  exieriiir  i.i  nilami  mil  ii  m  ol  liiids 
lieiom  exsan)’ninaliiin,  as  well  as  In 
niinimi/.i;  d i)’,iisl i ve  Irai.l  conleni  spilla)’,e 
diiriii)’  Ihe  iliii.ssiii)',  process.  In  addiliiin, 
I  lx;  ( ioni|il  iance  ( inidel  i  ne  lor 
( iiinirollin)’  Sdiniodclld  and 
CddipyloluK  tci  in  I'onllry  .and 
All.icInnenI  I  of  F.SI.S  Nol ice  17  13 
jirovidi;  )piidam:e  on  tlx;  mnlliple 
Inirdle  approach  to  r(;dncing  |iathogen.s. 

I‘i.slalili.siinx;nl.s  should  id(;nlify  tlx; 
critical  o|x;rating  parani(;ti;r.s  of  their 
antimicrohial  interv(;ntion.s,  as 
pr(;.scrihed  in  lh(;ir  scientific  .snp|)orl, 
and  ensure  that  they  are  mei;ting  th(;.s(; 
])aram(!ters  effectively.  F’SI.S  found  that 
the  e.stahlishments  associated  with  the 
outbreaks  described  in  the  Dec:ember 
201 2  Federal  Register  notice  were  not 
consistently  identifying  the  appropriate 
critical  operating  parameters  of  their 
antimicrobial  interventions  or 
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consistently  applying  these 
interventions  effectively  against 
pathogens  of  concern.  Inappropriate 
application  of  antimicrobial 
interventions  can  result  in 
establishments  not  being  able  to  reduce 
pathogens  to  acceptable  levels. 

FSIS  considers  serotype  information 
to  be  useful  because  establishments  may 
consider  measures  to  control  serotypes 
of  human  health  concern  as  well  as 
measures  to  control  all  Salmonella.  FSIS 
provides  serotype  information  to  assist 
establishments  in  identifying  pathogen 
trends  that  may  indicate  one  or  more 
specific  somces  of  Salmonella  that 
establishments  can  address. 

Interventions  may  include  serotype- 
specific  interventions  or  controls  that 
generally  impact  Salmonella  in  poultry. 

Finally,  FSIS  encourages 
establishments,  in  considering  food 
safety  hazards  that  can  occur  before, 
during,  and  after  entry  into 
establishments,  to  consider  pre-harvest 
factors  that  influence  pathogens  on 
incoming  birds.  The  Compliance 
Cuideline  for  Controlling  Salmonella 
and  Campylobacter \n  Poultry 
includes  ))r(i-harvest  information. 

IJ.SDA  Nondiscriiniiiiilioii  Stiilemeiil 

Tli(!  t)..S.  I )opaiiin(!iil  ol  Agriciillore 
(I  I.SDA)  proliihils  discrimiiialioo  in  ail 
its  programs  and  activities  on  the  basis 
ol  lace,  color,  national  oi  igi n,  gender, 
relif’ion,  agi;,  disaltility,  political  beliels, 
s(!xnal  orientation,  and  marital  oj  lamily 
.statics.  (Not  all  proliiliiled  hase.s  apply  to 
all  pio|nams.) 

Person;,  with  di;ialiilitie.s  who  reipiiie 
alternative  mean;!  for  (.omnmnication  ol 
piof'ram  iidoimation  (Itiaille,  laig,e 
liiiiit,  audiotape,  eti.  |  ‘ilionld  (.ontai.t 
I  I.M  )A’;;  Taig.et  (  ientei  at  C'.l);’.)  '.'(lOII 
(void!  ill  id  I'T  Y ) 

to  file  .1  wi  itteii  complaint  ol 
disci  imination,  wiite  I  I.M)A,  (  tllii.e  ol 
t  lie  A.s;;i.staiit  ,'iecretai  y  loi  (  ii  vil  l<i)>lit.s, 
I'lOtl  Independence  Avenue  .'>W., 
Wasliinj-ton,  I )( i  '1-1  tO  or  call 

I'M)?.]  yy.U  !>t)(('1  (voice  iind  I  TY).  I  I.M  )A 
i.s  iiii  e(|nal  opporinnily  provider  iind 
eniployei . 

Additional  Public  Notillcalioii 

I'.SI.S  will  innionnce  lids  nolice  online 
llirongli  llie  F.SI.S  Welt  piige  located  iit 
hllp://www.lsis.iis(lii.p<)v/jc(lcr(il- 
rc^islcr. 

FSIS  will  iil.so  nnike  co|)ies  of  this 
Federal  Register  piihlication  availiihle 
through  the  FSIS  Cionstituent  Uj)dat(!, 
which  is  used  to  jmtvide  information 


Avdildttlo  dt  hUp  J/www.fsiH.usdtt.^ov/wpH/ 
wcm/conncct/6732c082-af40-4 1 5c-9b5  7- 
!)0533ca4c2.‘}2/Complianco  Guide  Controling^ 
Salmonclla_Campylobactcr_Poul1ry_ 

05 1 0.pdf?MOIJ=A  JPEMS. 


regarding  FSIS  policies,  procedures, 
regulations.  Federal  Register  notices, 

FSIS  public  meetings,  and  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  constituents  and 
stakeholders.  The  Update  is 
communicated  via  Listserv,  a  free 
electronic  mail  subscription  service  for 
industry,  trade  groups,  consumer 
interest  groups,  health  professionals, 
and  other  individuals  who  have  asked 
to  be  included.  The  Update  is  also 
available  on  the  FSIS  Web  page.  In 
addition,  FSIS  offers  an  electronic  mail 
subscription  service  which  provides 
automatic  and  customized  access  to 
selected  food  safety  news  and 
information.  This  service  is  available  at 
h  ttp://www.fsis.usda  .gov/  wps/ portal/ 
fsis/ programs-and-services/ email- 
subscription-service.  Options  range  from 
recalls  to  export  information  to 
regulations,  directives,  and  notices. 
Customers  can  add  or  delete 
subscriptions  themselves,  and  have  the 
option  to  password  protect  their 
accounts. 

Done  at  Washington,  DC!  on:  April  1.5, 

2014. 

Alii'inl  V.  Alman/.a, 

Admiiiislrator. 

|1'K  Dim;.  2014  Oll'lfi2  101(1(1  4-IH-14;  a:4.'i  ((iii| 
HILLING  CODE  3410  DM  P 

DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Wrnnqell-Petersburg  Resource 
Advisory  Committee 

A(il  NCY:  l•(ll(l;;l  .'.oi  vii  o,  ll.'iDA 
ACIION:  NiiIk.okI  iiii!(!liii)'.‘i. 

StJMMAMY:  rlio  Winiig,i!ll  I 'ol  (!l  nhll  l )’ 
Fo;iiiiii(.o  Ailvi.Mii  y  (  iiiiimiilloo  (FAt  i| 
will  moot  ill  Winiigoll,  Ahi.':kji  niiil 
l'olor;:hiii)’,  Ahi;;k;i.  Tho  (.oiiiiiiilloi!  i;: 
niilhiii  i/.o(l  imiloi  tho  .'iooiiio  K'lii.il 
.'((.III ml;;  anil  (  !i  nil  mini  it  y  .Soli 
I  toloi  mi  ii.'il  inn  Acl  (I'nh.  I..  I  III  !t4.t) 

(llio  Act)  iiinl  npornlo.s  in  o.nnipl ianco 
with  I  ho  Foihii  al  Advi;;ni  y  ( inmniilloo 
Acl.  Tho  pnr|in.so  ni  tho  cnnimitloo  i.s  In 
iniprnvi!  cnilahnral ivi!  rolaliniiships  and 
In  prnvidi!  advice  and  i'(!cnnimoiidalinns 
In  Iho  Fniosl  .Siiivici;  cnncorniiig  prnjocls 
and  hmdiiig  cnnsisleiil  with  'I'itle  II  nf 
the  Acl.  Tho  miiolings  {iro  open  to  Iho 
piihlic.  Tho  |)iir|)n.so  of  tho  mootings  i.s 
to  riiviow  tho  jirogross  of  proviously 
limdod  prnjocts,  review  project 
projiosals  and  make  recommendations 
for  allocation  of  Title  11  funds. 

DATES:  The  meetings  will  be  hold  at  8:00 
a.m.  on  the  following  dates: 

•  May  9,  2014 

•  June  6,  2014 


•  July  19,  2014 

All  RAC  meetings  are  subject  to 
cancellation.  For  status  of  meeting  prior 
to  attendance,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Wrangell  Ranger  District,  525 
Bennett  Street,  Wrangell,  Alaska;  and  at 
the  Petersburg  Ranger  District,  12  North 
Nordic  Drive,  Petersburg,  Alaska. 
Interested  persons  may  attend  in  person 
at  either  location,  or  by  telephone.  A  toll 
free  teleconference  number  for  those 
who  wish  to  call  in  will  be  provided  on 
request. 

Written  comments  may  be  submitted 
as  described  under  SUPPLEMENTARY 
INFORMATION.  All  comments,  including 
names  and  addresses  when  provided, 
are  placed  in  the  record  and  are 
available  for  public  inspection  and 
copying.  The  public  may  inspect 
comments  received  at  the  Petersburg 
Ranger  District  or  the  Wrangell  Ranger 
District.  Please  call  ahead  to  facilitate 
entry  into  the  building. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ja.son  Ander.son,  District  Ranger,  hy 
phone  Jit  907-772-8871  or  hy  (Jinail  at 
jasonand(;rson(P)fs.f(;d.u.s;  or  Rohert 
Dalrymple,  District  Kaiiger,  hy  |)hoiie  at 
907-874-2;t28  or  hy  eiiuiil  iit 
rdalryiiipUMfs.fctl.us. 

Imli vidiiiils  who  use 
t(;l(;(:ommiiiiic:il ion  dnviens  lor  tlin  ilnai 
(Tl  )l ))  iiiay  call  llin  Fnilcral  hiloi  iiuilioii 
Fchiy  .Scrvici!  (I  IK.S)  ill  I  800  877  8;t:t'l 
hclwccii  8:00  a.m.  ami  8:00  p.m., 

I'ia;;ti;iii  .Mamliiid  Timit,  Moiiilay 
Ihniiii'h  Fiiiliiy.  I'h!a.<;it  makn  i(i(pii!;;l;i  in 
iiilvaiicn  1(11  ;;i)',ii  limg,iia).’i)  iiil(;rpM!l  iiip,, 
a;;;ii;;l I VII  Ir.lcimig  (l(ivi(.ii;i  oi  iilhi!i 
ica.'ioiiahlii  ai  i.ommoiliil  kiii  Ioi  ai.i.i!;;.';  to 
Ihii  III!  ilily  (II  pi ( II  (till h iigs  hy  i  imlai  liii)' 
lint  piii.Miii  h;:li!il  ahiivi'. 

SOIMM  r  Ml  NIAHY  INI  OKMA  I  ION: 

Ailililiimal  KAti  iiiliii  matiim,  iiii.hiiliiip, 
Ihi!  mi;iil i II);  :i);i!iiila  ami  Ihii  mi'cliii); 
.Miiimiiii  y/mimili!.‘:  can  hii  limiiil  ill  lint 
liilhiwiti);  With  .silit:  lillj);;:// 
l;:pltt<:r;i.l;i.lc<l.ii;i/l:ililc;i/iinil/w<>/ 
stu  iiir  nil  III  ;;ilin(>hi.in;l/UA('./Wniiif\rll 
Prici sbiii i'j'(  ipriil biciiiiiriil .  Tliit  ii);i!iiila 
will  iiichiili!  limit  lor  pcoplit  lo  iiiiikit 
oiiil  Kliilemeiits  ol  tliriti;  mimiles  or  less. 
Iniliviiluiils  wishing  to  miikn  iin  onil 
sliitement  should  ri;(|U(;st  in  writing  jit 
Icjisl  one  week  jirior  lo  the  meeting  lo 
he  scheduled  on  the  iigitndii.  Anyone 
who  would  like  to  hriiig  ntlaliul  mjitters 
to  the  attention  of  the  committee  may 
file  written  statements  with  the 
committee  staff  before  or  after  the 
meeting.  Written  comments  and 
requests  for  time  for  oral  comments 
must  be  sent  to  Jason  Anderson,  District 
Ranger,  Petersburg  Ranger  District,  P.O. 
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Box  1328,  Petersburg,  Alaska  99833;  or 
Robert  Dalrymple,  District  Ranger, 
Wrangell  Ranger  District,  P.O.  Box  51, 
Wrangell,  Alaska  99929;  or  by  email  to 
jasonanderson@fs.fed.iis,  or  via 
facsimile  to  907-772-5995. 

Meeting  Acconnnodations:  If  you  arc; 
a  j)er.son  recjuiring  reasonable 
accommodation,  |)lease  make  re(|n(!sts 
ill  advance  for  sign  language 
interpreting,  assi.stive  listening  devices 
or  other  reasonable  acconnnodation  for 
acce.ss  to  the  facility  or  proceedings  by 
contacting  tlie  person  listed  in  tlie 
section  titled  FOR  FURTHER  INFORMATION 
CONTACT.  All  reasonable 
accoiiiinodal ion  rei|iiesls  are  iiiaiiag’ed 
on  a  case  by  case  basis. 

I  Inlail:  Ajii  il  M,  '/IIM. 
lasiin  ( AiideiNoii, 
lh;.lii(  t  lltilif'^ci. 

II  K  Hoc.  ZOM  (lll'I'H  l  iliul  4  III  14,  11:4!.  mill 
■  III  I  INU  cool  3411- 16  l> 

DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA) 

Designation  for  the  Owensboro,  KY; 
Bloomington,  IL;  Iowa  Falls,  lA;  Casa 
Grande,  AZ;  Fargo,  ND;  Grand  Forks, 
ND;  and  Plainview,  TX  Areas 

AGENCY:  tirain  InsjKiction,  Packers  and 
Stoc:kyards  Admini.stration,  IJSDA. 
ACTION:  Notice. 

SUMMARY:  GIPSA  is  announcing  the 
designation  of  J.W.  Barton  Grain 
Inspection  Service,  Inc.  (Barton);  Gentral 
Illinois  Grain  Inspection,  Inc.  (Central 
Illinois);  Gentral  Iowa  Grain  Inspection 


Corporation  (Central  Iowa);  Farwell 
Commodity  and  Grain  Services,  Inc. 
(Farwell  SW);  North  Dakota  Grain 
Inspection  Service,  Inc.  (North  Dakota); 
Northern  Plains  Grain  Inspection 
Service,  Inc.  (Northern  Plains);  and 
Plainview  Grain  Insjiection  and 
Weighing  Service,  Inc.  (Plainview)  lo 
jirovide  official  .services  under  the 
United  .States  Grain  .Standards  Act 
(t).SG.SA),  as  amended. 

DATES;  April  1, 20  Id. 

ADDRESSES;  I'iric  ).  )abs,  ( ;b iel ,  tlSDA, 
GIPSA,  FGIS,  ()AGI),  (JADB,  lOilM.l 
North  Ambassador  I  )rive,  Kaiisa.s  ( iily, 

M( )  (id  l!.;t. 

FOR  FURTHFR  INFORMATION  CONTACT:  l  a  ic 
).  )abs,ltl(.  I.!i0  Md on  (ir /•.'/;( 
asila.ynv. 

Heatl  Aiti>li<:alioii!;:  All  appi icalioii.s 
and  comments  will  be  available  Im 
public  imipeclion  al  Ibe  ollice  above 
(Inriii);  reg.nlar  bn.siness  boms  (7  ( iFP 
1.27(c)). 

SUPPLEMENTARY  INFORMATION:  In  the  )nly 
22,  201.3  Federal  Register  (78  FR 
d:i850),  GIP.SA  re(|nesled  a|)|)b(:al ions 
for  designation  to  jirovide  official 
services  in  Ibe  geograjibic  areas 
jiresenlly  .serviced  by  Barton,  Central 
Illinois,  G.enlral  Iowa,  Farwell  SW., 

North  Dakota,  Northern  Plains,  and 
Plainview.  Ajijilications  were  due  by 
August  21, 2013. 

Barton,  (kmtral  Illinois,  (Central  Iowa, 
Farwell  Sontbwe.st,  North  Dakota, 
Northern  Plains,  and  Plainview  were  the 
sole  applicants  for  designation  to 
provide  official  services  in  these  areas. 
As  a  result,  GIPSA  did  not  ask  for 
additional  comments. 


GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  79(f)  of  the  IJSGSA  (7 
U.S.G.  79(f))  and  determined  that 
Barton,  G.entral  Iowa,  North  Dakota, 
Northern  Plains,  and  Plainview  are 
(jiialified  to  jirovide  official  services  in 
the  geograjibic  area  sjiecified  in  Ibe 
Federal  Register  on  jnly  22,  2013.  This 
designation  action  lo  jirovide  ofbcial 
services  in  these  sjiecified  aioas  is 
effective  Ajiril  1 , 2014  lo  March  ,31 , 
2017. 

Alter  comjileting  an  initial  (jnalily 
management  reviiiw  ol  Farwell  .SW., 

(  ilP.SA  delei mined  that  a  bilbiw  nji 
review  sbmild  be  cmidncled. 

Accm  (bngjy,  ( ilP.SA  is  desi)>,iial  iii)', 
Farwell  .SW  In  jiinviile  set  vice.*;  in  Ibi.s 
.sjieciiied  area  bii  mie  yeai ,  ellective 
Ajiril  1 ,  2.0  14  1(1  Maicb  .3  1 ,  2.0  1 1>.  I  )m  iiig 
Ibi.s  limelrami!,  .such  a  Kiview  will  be 
cnmbicled. 

(ilP.SA  jmbbsbi!d  a  l‘'ederal  Register 
Notice  (70  FR  .3  172)  on  )amiary  17,  2.0  14 
amending,  ( iiinlial  Illinois'  d(;sig, nation 
to  include  Ibe  area  jirevionsly 
desijpialed  lo  Decatur  (irain  Insjieclion, 
Inc.  (I  lecalnr),  effective  ( Iclober  I  7, 

201 .3  lo  March  .31 , 2014.  In  view  of  Ibis, 
( ilP.SA  is  .sejiarately  jinbbsbing  an 
ojijiortnnity  for  designat ion  in  Ibe 
Fetleriil  Register  for  the  amended 
geograjibic  area.  Accordingly,  GIPSA  is 
designating  (ieniral  Illinois  to  jirovide 
official  .services  in  that  amended 
geographic  area  until  a  designee  is 
.selected  and  announced  in  the  Federal 
Register.  This  period  is  not  to  exceed 
one  year. 

Interested  persons  may  obtain  official 
.services  by  contacting  these  agencies  at 
the  following  telephone  numbers: 


Official  agency 

Headquarters  location  and  telephone 

Designation 

start 

Designation 

end 

Barton  . 

Owensboro,  KY  (270)  683-0616  . 

4/1/2014 

3/31/2017 

Central  Iowa . 

Iowa  Falls,  lA  (641)  648-3467  . 

4/1/2014 

3/31/2017 

Central  Illinois  . 

Bloomington,  IL  (309)  827-7121  . 

4/1/2014 

3/31/2015  or 
earlier^ 

Farwell  SW  . 

Casa  Grande,  AZ  (520)  421-1027  . 

4/1/2014 

3/31/2015 

North  Dakota . 

Fargo,  ND  (701)  293-7420  . 

4/1/2014 

3/31/2017 

Northern  Plains  . 

Grand  Forks,  ND  (701)  772-2414  . 

4/1/2014 

3/31/2017 

Plainview . 

Plainview,  TX  (806)  893-1364  . 

4/1/2014 

3/31/2017 

Section  79(f)  of  the  USGSA  authorizes 
the  Secretary  to  designate  a  qualified 
applicant  to  provide  official  services  in 
a  specified  area  after  determining  that 
the  applicant  is  better  able  than  any 
other  applicant  to  provide  such  official 
services  (7  U.S.G.  79  (f)). 


’  Illinois  is  being  designated  to  provide  official 
ser\dces  in  the  amended  geographic  area  until  3/31/ 
2015  or  until  a  designee  is  announced  in  the 
Federal  Register,  whichever  is  earlier. 


Under  section  79(g)  of  the  USGSA, 
designations  of  official  agencies  are 
effective  for  no  longer  than  three  years 
unless  terminated  by  the  Secretary; 
however,  designations  may  be  renewed 
according  to  the  criteria  and  procedures 
prescribed  in  section  79(f)  of  the 
USGSA. 


Authority:  7  U.S.G.  71-87k. 

Susan  Keith, 

Acting  Administrator,  Grain  Inspection, 
Packers  and  Stockyards  Administration. 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Amended  Opportunity  for  Designation 
in  the  Bloomington  and  Decatur,  IL 
Areas;  Request  for  Comments  on  the 
Official  Agency  Servicing  This  Area 

AGENCY:  (iiiiin  liispccl ion,  I’nckius  iind 
.Slockyiirds  Admiid.sli.ilion  ((lll‘.SA), 

I  I.SDA. 

ACTION:  Noli(;(!. 

SUMMARY:  ( iniilrid  Illinois  ( irnin 
lns|ini:lion,  Inc.  ((  innlrnl  lllinoi.s) 

|)ni  (:liiis(;d  I  Inciil  in  (  iiiiin  ln.s|inclion, 

Inc.  |l)cciilnr)  inid  inci  lln;  ici|niicincnls 
s| iccil  icd  in  7  ( I'  K  JIOO.  I ! )(>  ( I A 
I'rdnnil  Kirj^iNlnr  Nolicn  (70  I'K  ;il77.) 
wii.s  |Hilili.slicd  lo  iiinnnd  ( innliid  lllinoi.s' 
di;.si)’n;ilion  lo  inclndc  llin  lornici 
I  Icc.'ilni  }'co|’,i'n|iliic  niisi  iind  Wiis 
cllnili  VO  (  )cIoIm;i  I  7.  7.0  I lo  Miircli  I . 
7.0  M.  In  view  ol  lids,  ( ill’.SA  is 
|ii'ovidin)',  nil  nddilionni  o|)|ioi Innily  lo 
n|i|ily  loi  (Insif^nnlion  loi  (inntinl 
Illinois'  nninndnd  )’,no(’i'n|)liic  nrnn. 

(ill’.SA  is  dnsignniing  ( innirni  Illinois  lo 
linividn  ollicinl  snrvicns  in  llin  nninndnd 
gnogrn|)liic  nrnn  until  n  dnsignnn  is 
sninctnd  nnd  nnnonnend  in  tlin  l''nileral 
Register.  This  period  is  nol  lo  exceed 
one  yenr.  We  nre  asking  persons  or 
government  agencies  interested  in 
providing  oflicial  services  in  the  areas 
jiresently  served  by  this  agency  to 
submit  an  application  for  designation. 

In  addition,  we  are  providing  an 
additional  opportunity  for  comments  on 
the  quality  of  .services  provided  by 
Cientral  Illinois. 

DATES:  Applications  and  comments 
must  be  received  by  May  21 , 2014. 
ADDRESSES:  Submit  applications  and 
comments  concerning  this  notice  using 
any  of  the  following  methods: 

•  Applying  for  Designation  on  the 
Internet:  Use  FGISOnline  [https:// 
fgis.gipsa.usda.gov/default_home_ 
FGIS.aspx)  and  then  click  on  the 
Delegations/Designations  and  Export 
Registrations  (DDR)  link.  You  will  need 
to  obtain  an  FGISOnline  customer 
number  and  USDA  eAuthentication 
username  and  password  prior  to 
applying. 

•  Submit  Comments  Using  the 
Internet:  Go  to  Regulations.gov  [http:// 
www.regulotions.gov).  Instructions  for 
submitting  and  reading  comments  are 
detailed  on  the  site. 

•  Mail,  Courier  or  Hand  Delivery:  Eric 
J.  Jabs,  Acting  Director,  USDA,  GIPSA, 
FGIS,  QAGD,  10383  North  Ambassador 
Drive,  Kansas  Gity,  MO  64153. 

•  Fax:  Eric  J.  Jabs,  816-872-1257. 

•  Email:  Eric.J.Jabs@usda.gov. 


Head  Applications  and  Comments: 

All  applications  and  comments  will  be 
available  for  public  inspection  at  the 
office  above  during  regular  busine.ss 
hours  (7  GFR  1.27(c)). 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
).  Jabs,  816-li5‘)-84()8  or  Kric.}.labs@ 
usda.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
70(f)  of  the  I  Inited  .States  ( irain 
.Standards  Acl  (I  ).S(  I.SA)  anihori/.es  the 
.Secretary  lo  desig.nale  a  (pialified 
applicani  lo  provide  official  services  in 
a  specified  area  alter  delerniininj’  lhal 
I  he  applicani  i.s  heller  able  than  any 
other  applicant  lo  provide  .such  ollicial 
services  (7  I  I..S.(  !.  70  (I)).  I  Inder  .sect  ion 
70(g)  ol  the  I  LSI  i.s  A,  desig,nal  ions  ol 
ollicial  ag,en(.ies  aie  elleclive  loi  three 
year.s  nnle.ss  leiininaled  by  the 
.Secretary,  hnl  may  he  lenewed 
accordiii)’  lo  the  criteria  and  procednies 
prescribed  in  .sislion  70(1)  ol  the 
I  ).S(  iSA. 

Areas  Open  Inr  Desigiialioii 

(leiilral  Illinois 

I'nrsnanI  lo  .Section  70(f)(2)  ol  the 
I  Inited  .Stales  ( irain  .Standards  Acl,  the 
following  g(!Ographic  ar(!a,  in  Ihe  .Slat*; 
of  Illinois,  is  assigned  to  this  official 
agency.  In  Illinois 

Moninhul  on  the  North  by  .Stale  Kont<! 
18  east  Ut  U.,S.  Roiih!  51;  U..S.  Konie  51 
sontb  to  .Stale  Route  17;  .State  Route;  17 
east  If)  Eivingslon  (iounty;  find  the 
Eivingston  (iounty  line  east  to  .State 
Route  47; 

Hounded  on  the  hiast  by  State  Route 
47  south  to  State  Route  116;  State  Route 
116  we.st  to  Pontiac,  which  intersects 
with  a  .straight  line  running  north  and 
south  through  Arrowsmith  to  the 
southern  McLean  Gounty  line;  the 
southern  McLean  County  line  ea.st  to  the 
eastern  DeWitt  Gounty  line;  the  eastern 
DeWitt  County  Line;  the  eastern  Macon 
County  line  south  to  Interstate  72; 
Interstate  72  northeast  to  the  eastern 
Piatt  County  line;  the  eastern  Piatt, 
Moultrie,  and  Shelby  County  lines; 

Bounded  on  the  South  by  the 
southern  Shelby  County  line;  and  a 
straight  line  running  along  the  southern 
Montgomery  County  line  west  to  State 
Route  16  to  a  point  approximately  one 
mile  northeast  of  Irving; 

Bounded  on  the  West  by  a  straight 
line  from  this  point  northeast  to 
Stonington  on  State  Route  48;  a  straight 
line  from  Stonington  northwest  to 
Elkhart  on  Interstate  55;  a  straight  line 
from  Elkhart  northeast  to  the  west  side 
of  Beason  on  State  Route  10;  State  Route 
10  west  to  the  Logan  County  line;  the 
western  Logan  County  line;  the  southern 
Tazewell  County  line;  the  western 
Tazewell  County  line;  the  western 


Peoria  County  line  north  to  Interstate 
74;  Interstate  74  southea.st  to  State  Route 
116;  State  Route  116  north  to  State 
Route  26;  and  State  Route  26  north  to 
.State  Route  18. 

The  following  grain  elevators  iire  not 
|)<irt  of  this  g(;ogniphic  iireii  iissignment 
iind  iire  iissigned  to:  Chimi|)<iign- 
Diinvilh;  Cniin  Inspection  Depiirlments, 
Inc.;  Eiisl  Lincoln  Eininers  Cniin  Co., 
Lincoln,  Logiin  Conniy,  lllinoi.s;  ( tk.iw 
( iooper.il i ve,  ( iailwell,  Moniti  in  ( ionniy; 
ADM  (3  eleviilors),  l■'ilrnleI  ( lily,  I  )ewill 
( ionniy;  iind  'l'opllig,l it  ( liiiiii  ( ion ipa I ly, 
Monticello,  I’iiilt  (ionniy,  Illinois. 

( )pp«ti  liiiiily  lor  Desigiiiilioii 

Inlci'n.slcil  persons  oi  g,overnnienl 
iijMincie.s  iiiiiy  iipply  lor  de.sig,niil ion  lo 
piovifle  oliiciiil  service.s  in  the 
geog,rii|ihic  iireii.s  .speciiied  above  nndei 
Ihe  provision;;  oi  .section  '/U(l)  ol  Ihe 
I  )S(  i.SA  iind  7  (  il'  R  80(1.  I  0(>.  I  te.sigjiiit  ion 
in  I  he  spiicilied  j’eogriiphic  iireii  i.s  tor  a 
jieriod  ending,  MiircIi  it  1 , 70  I  7.  To  iqiply 
for  di;sig, nation  or  tor  more  inlornialion, 
contiicl  Eric  ).  jiihs  al  I  In;  iidihi;ss  lisli’il 
iiliove  or  visit  ( ill’.SA's  Web  site  at 
lilli)://www.gij)S(i.nsdn.f[nv. 

KeipiesI  for  (iommeiils 

Wi;  iire  |)nhlishing  this  nolici;  lo 
[irovide  interested  persons  the 
op|)()rtunity  to  comment  on  the  (piiility 
of  services  provided  by  the  Centnil 
lllinoi.s  official  iigency.  In  the 
designation  j)roce.s.s,  we  iire  piirticularly 
intere.sted  in  receiving  comments  citing 
reasons  and  pertinent  data  supporting  or 
objecting  to  the  de.signation  of  the 
applicants.  Submit  all  comments  to  Eric 
J.  Jabs  at  the  above  addre.ss  or  at 
http://www.regulations.gov. 

We  consider  applications,  comments, 
and  other  available  information  when 
determining  which  applicants  will  be 
designated. 

Authority:  7  IJ.S.C.  71-87k. 

Susan  Keith, 

Acting  Administrator,  Grain  Inspection, 
Packers  and  Stockyards  Administration. 

(FR  Doc.  2014-08999  Filed  4-18-14;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Intent  To  Seek  Approval  To 
Reinstate  an  Information  Collection 

AGENCY:  National  Agricultural  Statistics 
Service,  USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
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notice;  aiiiiomices  tlx;  iiilirntion  ol  IIk; 
Niilioiial  A^riciilliiral  Statistics  S(;rvic(; 
(NASS)  to  seek  rei iiKtat(;nieiit  ol  an 
inrorniation  collection,  tin;  7014  't'(;nnr(;, 

( )win;rsliip  and  'I'ransition  ol 
Anricidtnral  l.and  (’I'O'I’AI,)  siirv(;y, 
rorm(;rly  known  as  the  Af>ri(:ultnral 
I'iconoinics  and  l.and  Ownershij)  Survey 
(AKLOS). 

DATES:  Cionnnents  on  this  notice  must  he 
received  by  June  20,  2014  to  be  as.sured 
of  consideration. 

ADDRESSES:  You  may  .submit  comments, 
identified  by  docket  number  0535-0240, 
2014  TOTAL,  by  any  of  the  following 
methods; 

•  Email:  ombofficer@nass.usda.gov. 
Include  docket  number  above  in  the 
subject  line  of  the  message. 

•  Fax:  (202)  720-6396. 

•  Mail:  Mail  any  paper,  disk,  or  CD- 
ROM  submissions  to:  David  Hancock, 
NASS  Clearance  Officer,  U.S. 

Department  of  Agriculture,  Room  5336 
South  Building,  1400  Independence 
Avenue  SW.,  Washington,  DC  20250- 
2024. 

•  Hand  Delivery/Courier:  Hand 
deliver  to:  David  Hancock,  NASS 
Clearance  Officer,  U.S.  Department  of 
Agriculture,  Room  5336  South  Building, 
1400  Independence  Avenue  SW., 
Washington,  DC  20250-2024. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  T.  Reilly,  Associate 
Administrator,  National  Agricultural 
Statistics  Service,  U.S.  Department  of 
Agriculture,  (202)  720-4333.  Copies  of 
this  information  collection  and  related 
instructions  can  be  obtained  without 
charge  from  David  Hancock,  NASS 
Clearance  Officer,  at  (202)  690-2388. 
SUPPLEMENTARY  INFORMATION:  Title:  2014 
TOTAL. 

OMB  Control  Number:  0535-0240. 
Type  of  Bequest:  Intent  to  Seek 
Rein.statement  of  an  Information 
Ckdlection. 

Abstract:  The  National  Agricultural 
.Statistics  .Service  (NASS)  of  the  United 
.States  Department  of  Agricidture 
(U.SI)A)  will  r(:(ju(!.st  apjuoval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  the  2014  Tenure,  Own(;r.shi|) 
and  Transition  of  Agricidtiiral  l.and 
('T(  )'TAL)  surveys  l(»  In;  coudiicled  as 
follow  oil  surveys  to  the  201 7  ( leiisiis  of 
Agi  iciiltiire  and  are  aiit hoi i/.(;d  by  tin; 
I'liod,  ( ioiiserval  ion,  and  l'iin;rgy  Act  of 
7008  as  amended. 

The  70I4  Tt  )’TAI.  suiv(;ys  will  be 
coudiicled  in  70I5,  ieh;ieuciug  Ihe 
caleiidai  year  of  7.0  1 4 .  hi  7,0  1 1>  I  he 
Aj’i  icultiual  l{(;souici;  Mauagemeiil 
.Survey  (AKM.S)  I’hase  III  (( )MB  II  0!>3f» 
07. 1  8)  will  be  suspended  lor  a  period  ol 
I  year.  The  scope  ol  Ihe  T(  )  TAI.  survey 
i;i  )'reali;r  lliaii  lhal  ol  Ihe  AKM.S  III 


survey.  To  luaiiilaiii  Ihi;  AKM.S  III  data 
s(;rii;s,  data  will  he  gh;aui;d  Iroiii  the 
'T(  )'TAL  surveys  lo  niplaci;  Ihe  7.0  1 4 
AKM.S  colleclioii. 

'Tin;  'T{ I'TAI.  surv(;y  will  In;  couducl(;d 
ill  two  |)hases.  The  first  |)hase  will  b(; 
Ihecnialiou  of  a  list  of  laud  owu(;rs  who 
r(;nt  out  laud  for  agricultural  purposes. 
'These  landlords  will  he  rixcluded  from 
the  sample  if  they  are  also  active  farm 
or  ranch  operators  as  these  entities  are 
part  of  the  pha.se  II  version  1  sampling 
population  di.scu.ssed  below.  The  area 
segments  that  are  used  during  our  June 
Area  Survey  (OMB  #  0535-0213)  will  be 
used  as  the  target  areas.  We  will 
compare  the  land  inside  these  segments 
with  land  ownership  data  from  the  Farm 
Services  Agency  (FSA)  along  with 
property  tax  information  purchased 
from  CoreLogic  (a  privately  owned 
company).  After  the  removal  of  any 
duplication  within  this  list  we  will  have 
our  target  sample  for  the  Landlord  only 
version  of  the  survey  which  will  be 
conducted  in  Phase  2.  The  current 
NASS  List  Frame  of  known  farmers  and 
ranchers  will  be  used  to  create  the 
sample  for  the  Operator  version  of  the 
survey.  No  list  building  will  be 
conducted  in  Phase  1  for  the  operator 
questionnaire. 

The  second  phase  of  the  survey  will 
include  data  collection  and  reporting 
using  two  versions  of  the  TOTAL 
questionnaires.  Version  1  of  the  TOTAL 
survey  will  target  farm  and  ranch 
operators  in  the  48  contiguous  States. 
The  sample  will  be  drawn  from  a  list  of 
all  known  farming  operations  that  sold 
at  least  $1,000  in  agricultural  products 
in  2014.  The  .stratified  sample  will  be 
repre.sentative  of  the  farm  operator 
population.  The  .sample  will  be  large 
enough  to  publi.sh  State  level  data  for 
the  25  large.st  agricultural  producing 
.Slates  based  on  value  of  .sales.  'The.se  25 
core  .States  ac:count  for  an  average  rate 
of  85.5%  of  the  total  value  of 
agricidtural  ])roducts  jnoduced  in  tin; 
three  year  ])eriod  of  2010-2012.  Version 
2  of  the 'I'O'TAI,  survey  will  target 
individuals  who  own  and  rent  out  farm 
land,  hidividnal.s  who  are  both  farm 
o|)erator.s  and  landlords  will  he 
exclml(;d  from  the  Viirsion  7.  sample 
since  Ihcy  are  inchid(;d  in  Ihe  Version 
I  sample  popnialimi.  The  V(;rsioii  7 
po|mlalion  shonhl  hi;  largi;  emiiigh  lo 
publish  .Stale  level  data  lor  the  7.5  core 
.Slates.  The  i(;iiiainiii)’  7..'t  .Slates  lhal  will 
he  iiicimled  in  Ihi;  .sm  vey  will  have 
Iheii  data  combined  in  Ihe  all  other 
.Slale.s  calepory,  .so  tlnit  I  ).'>  level 
e;4imale.s  can  he  pnhii.shed. 

I  lala  collection  lor  both  Ver.siomi 
shonhl  he)>in  aionml  jaiinary  I,  7.l)l!i, 
iisiii)',  7.0  I  4  as  Ihe  leleience  pei  iod.  A 


linal  repoil  is  laigeted  to  he  published 
ill  AngnsI  7.0  I  5. 

Aiitliority;  'riiii  Temirii,  ( )wii(irslii|i  mill 
Tniiisil inn  et  Agriciill iiriil  l.iiinl  (TOTAI.) 
surveys  lire  re(|iiire(l  by  law  nniler  the 
"( ieiisus  (it  Agriciillare  Act  et  1  I’lili.  I.. 
105  11H,  7  ll.,S.(’..  22(l4(g)  as  iiiiienileil.  These 
data  will  he  cellecloil  under  the  aulhorily  id 
7  l)..S.(:.  22()4(a).  Individually  identiiiahie 
data  eollectod  under  this  aulhorily  are 
governed  liy  .Seclion  1770  of  Ihe  I’ood 
.Securily  Acl  of  1085  a.s  amended,  7  IJ..S.(:. 
2270,  which  requires  IJSDA  lo  afford  strict 
confidentiality  to  non-aggrogated  data 
provided  by  respondents.  This  Notice  is 
submitted  in  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13  (44 
U.S.C.  3501,  et  .seq.)  and  Office  of 
Management  and  Budget  regulations  at  5  CFR 
part  1320. 

NASS  also  complies  with  OMB 
Implementation  Guidance, 
“Implementation  Guidance  for  Title  V 
of  the  E-Government  Act,  Gonfidential 
Information  Protection  and  Statistical 
Efficiency  Act  of  2002  (GIPSEA),” 
Federal  Register,  Vol.  72,  No.  115,  June 
15,  2007,  p.  33362.  The  law  guarantees 
farm  operators  that  their  individual 
information  will  he  kept  confidential. 
NASS  uses  the  information  only  for 
statistical  purposes  and  publishes  only 
tabulated  total  data.  These  data  are  used 
by  Gongress  when  developing,  updating, 
or  changing  farm  programs.  These  data 
will  also  he  used  to  produce  estimates 
of  sector- wide  production  expenditures 
and  other  components  of  income  that 
are  used  in  constructing  the  estimates  of 
income  and  value-added  which  are 
transmitted  to  the  U.S.  Department  of 
Gommerce,  Bureau  of  Economic 
Analysis,  by  the  USDA  Economic 
Research  Service  (ERS)  for  use  in 
constructing  economy-wide  estimates  of 
Gross  Domestic  Product.  'The  data  will 
also  bo  used  to  construct  demographic 
data  on  the  owners  and  operators  of 
farm  land  in  the  United  .States  and  their 
])otential  tran.sition  .strategies. 

Many  national  and  slate  programs  an; 
d(;signed  or  allocaliid  based  on  these 
data.  Farm  operators,  landlords,  and 
financial  institutions  rely  on  these  data 
III  make  informed  business  d(;(:isions 
when  .s(;lling  or  renting  land,  applying 
for  hnsiness  loans,  or  making  di;(:isions 
on  (;xpanding  or  diversifying,  their 
op(;rat  ions. 

/','.'./;;ni//c  of  Burden:  Piihlic  reporling 
burden  loi  Version  I  (farm  operalois)  is 
esliinated  to  aveiag,e  91)  ininnies  jier 
response.  I‘nhli(:  leporliii)',  hmilen  lor 
Version  7.  ( landlords  on  I  y)  is  esii  mated 
lo  averag,e  lil)  minnies  per  lesponse. 
Mnlti|de  data  colleclion  mod(;.s  will  he 
incoi  porali;d  to  hel|i  minimi/.e  data 
colleclion  co.st.s.  The  qneslionnaiie.s  will 
he  available  on  tin;  internel  lo  Ihe 
larg,eled  .sample.  NA.S.^I  will  m.iil  the 
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(|iiesli(inn!iir(!s  lo  llie  i(!.s|i(iii(l(!iil.s  :il 
Usist  twice  iind  in.iy  use  iiiiledi.il  or  n 
posIcMi'd  remind)!!  ,  IteloK!  .’ill<!m|)lin^ 
plione  oi'  |)er.soii;il  interviews  to  colhict 
tli(!  diit.-i. 

Hcspondciils:  Version  1  Inrin 
o|)(!r:itors:  Vcirsion  2  liindlords  who  nint 
out  tarni  land  hut  do  not  o|)erat(!  farms. 

Kstiiuatcd  Nunihcr  of  Hospondants: 
45,000  farm  or  ranch  operators  and 
45,000  landlords  who  do  not  operate 
farms  or  ranches. 

Estimated  Total  Annual  Burden  on 
Respondents:  132,000  hours.  In  order  to 
minimize  data  collection  costs,  NASS 
will  attempt  to  collect  data  by  utilizing 
an  internet  version  of  the  questionnaire 
as  well  as  the  U.S.  Postal  Service.  NASS 
will  then  attempt  to  collect  the  data 
from  non-respondents  by  either  phone 
or  personal  enumeration.  With  the 
initial  mailing,  respondents  will  be 
provided  with  instructions  on  how  to 
access  the  internet  and  complete  the 
questionnaire  on  line. 

The  primary  objectives  of  the  National 
Agricultural  Statistics  Service  are  to 
prepare  and  issue  State  and  national 
estimates  of  crop  production,  livestock 
production,  economic  statistics,  and 
environmental  statistics  related  to 
agriculture  and  to  conduct  the  Census  of 
Agriculture  and  it’s  follow  on  surveys, 
which  includes  the  TOTAL  surveys. 

Comments:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  cpiality,  utility, 
and  clarity  of  the  information  to  tx! 
ct)llect(;d;  iind  (d)  wiiys  to  minimiz)!  the 
biird)!!!  of  the  colhiction  of  informatit)n 
on  tho.se  who  are  to  re.s|)omt,  throngh 
the  n.se  of  ii|)propi'i<ite  initomatof, 
(ihictnmic,  mecliiiniciil ,  l)!ctmologiciil  or 
other  forms  of  infortiiiilion  l(!(:lmology 
collection  methods. 

All  r)!spons)!S  to  this  iiotic):  will 
hecoiiK!  a  matter  of  pnhiic  r(!Coi(l  and  tx: 
smmmn  i/.i!il  in  tlx!  r)!(|m!.st  lor  ( )MI{ 
appi  fiviil. 

III  Wiisli  iiiiXoii ,  IK),  A I II  i  I  III,  /(I  I  '1 
|iiKi!|ili  r.  Kiiilly, 

/\-.;.(i(  liilf  Adiiiiiir.lniitu 

Il'KIliii  .’lll'l  ll'Kili/  I'lliiil  <1  III  Cl.  It 'IS  mill 

nil  I  INO  COIX  .Mill  ?(l  l> 


DEPARTMENT  OF  AGRICULTURE 

National  Institute  of  Food  and 
Agriculture 

Notice  of  Request  for  Applications  for 
the  Veterinary  Medicine  Loan 
Repayment  Program 

agency:  National  In.stitnte  of  loxxl  and 
Agriculture,  USDA. 

ACTION:  Notice. 

SUMMARY:  The  National  Institute  of  h’ood 
and  Agriculture  (NIh’A)  is  announcing 
the  release  of  the  Veterinary  Medicine 
Loan  Repayment  Program  (VMLRP) 
Request  for  Applications  (RFA)  at 
www.nifa.usda.gov/vmlrp. 

DATES:  The  fiscal  year  (FY)  2014 
Veterinary  Medicine  Loan  Repayment 
Program  (VMLRP)  application  package 
will  be  available  at  www.nifa.usda.gov/ 
vmlrp  on  Monday,  April  21,  2014  and 
applications  are  due  by  Friday,  June  6, 
2014. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Sherman;  National  Program  Leader, 
Veterinary  Science;  National  Institute  of 
Food  and  Agriculture;  U.S.  Department 
of  Agriculture;  STOP  2240, 1400 
Independence  Avenue  SW., 

Washington,  DC  20250-2240;  Voice; 
202-^01-4952;  Fax;  202-401-6156; 
Email:  gsherman@nifa.usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

In  January  2003,  the  National 
Veterinary  Medical  Service  Act 
(NVMSAJ  was  passed  into  law  adding 
section  141 5A  to  the  National 
Agricultural  Research,  Extension,  and 
Teaching  Policy  Act  of  1997 
(NARETPA).  This  law  established  a  new 
Veterinary  Medicine  Loan  Repayment 
Program  (7  U.S.C].  3151a)  authorizing 
the  Secretary  of  Agriculture  to  carry  out 
a  jirogram  of  entering  into  agreements 
with  veterinarians  under  which  they 
agree  lo  jirovide  veterinary  servic<!s  in 
v(!terinarian  shortagi!  situations. 

On  Jannary  17,  2014,  the  I’residenI 
signed  into  law  tlie  ( ionsolidated 
A|)|)ioprial ions  Act,  2014  (Pnh.  L.  113- 
76),  which  appro|iriated  .$4, 790, 000  for 
the  VMI.KP. 

.Sect ion  7  1 05  of  IT  iflA  ameml):il 
.sect  ion  1 4  1 .5 A  lo  rev i. si:  the 
(letermiiialiim  of  velerinarian  .shorlag,e 
sit  mil  ioii.s  lo  consider  1 1 )  g,i:og,raphical 
area.s  that  the  .Siicretary  ileli:rmim!.s  have 
a  shortag,)!  of  veliirimiriaii.s;  ami  (7)  areas 
III  virleriiiary  practice  that  the  .Sei  rittary 
diilermiiies  have  a  shortag, e  of 
veli!i iiiariaii.s,  laich  as  looil  animal 
mi!ihi:ine,  pnhiic  health,  i!pidem ii ilog.y , 
and  fluid  .safely.  This  siiclion  al.so  addeil 
that  priiirily  shonld  hi!  g,ivi!n  In 


ag.reements  with  vetiiri narians  fix  the 
praclici!  of  foixl  animal  nxidicine  in 
veterinarian  shortage  silnalions. 

NAKI'fl  l’A  .s)!i;lion  I415A  re(|niri!S  the 
.Sixacilary,  wh(!n  delcirmining  the 
amount  of  riipaynieni  fora  year  of 
.service  hy  a  velerinarian  lo  consider  llx! 
ahility  of  USDA  lo  maximizi!  the 
nnmher  of  agreements  from  the  amounts 
aj)proj)rialed  and  to  provide  an 
incentive  to  .serve  in  veterinary  service 
shortage  areas  with  the  greatest  need. 

This  section  also  provides  that  loan 
repayments  may  consist  of  payments  of 
the  principal  and  interest  on 
government  and  commercial  loans 
received  by  the  individual  for  the 
attendance  of  the  individual  at  an 
accredited  college  of  veterinary 
medicine  resulting  in  a  degree  of  Doctor 
of  Veterinary  Medicine  or  the 
equivalent.  This  program  is  not 
authorized  to  provide  repayments  for 
any  government  or  commercial  loans 
incurred  during  the  pursuit  of  another 
degree,  such  as  an  associate  or  bachelor 
degree.  Loans  eligible  for  repayment 
include  educational  loans  made  for  one 
or  more  of  the  following:  Loans  for 
tuition  expenses;  other  reasonable 
educational  expenses,  including  fees, 
books,  and  laboratory  expenses, 
incurred  by  the  individual;  and 
reasonable  living  expenses  as 
determined  by  the  Secretary.  In 
addition,  the  Secretary  is  directed  to 
make  such  additional  payments  to 
participants  as  the  Secretary  determines 
appropriate  for  the  purpose  of  providing 
reimbursements  to  participants  for 
individual  tax  liability  resulting  from 
participation  in  this  program.  Finally, 
this  section  requires  USDA  to 
promidgate  regulations  within  270  days 
of  the  enactment  of  h’CEA  (i.e.,  June  18, 
2008).  The  Secretary  delegated  the 
authority  to  carry  out  this  program  to 
NIFA. 

'I’h(!  final  nde  was  putilished  in  the 
Federal  Register  on  Ajiril  19,  2010  (75 
l•■K  20239-20248).  Ba.s(!d  on  comments 
received  during  the  f>0-day  comment 
period  ii|)on  |)iihlicalion  of  the  interim 
nil)!  )in  Inly  9,  2009  (74  l-'K  32788- 
32798),  NIFA  r)!);))n.si)l)!r)!)l  llx!  |X)li);y 
r)!g€ir)ling  in)livi)hml.s  wlxt  ):)in.s)ili)lal)!)l 
lli)!ir  v)!t)!rinary  s):h)xil  hiaiis  with  )itli)!r 
)!)ln):ali))nal  loans  ()!.g.  mi)l)!rg,ra)liial)!) 
aii)l  tli)!ir  )!lig,ihilit  V  l)i  apply  hii  lIx! 
VMI.KI*.  NIFA  will  alhiw  lli)!S)! 
in)livi)lnals  l)i  apjily  lor  ainl  r)!):)!iv)!  a 
VMI.KI’  awanl;  li)iw)!V)!r,  )inly  IIm! 
)!lig,ilil)!  p)irli)in  )il  IId!  ):)iiis)ili)lali)iii  will 
Id!  r)!pai)l  by  IIm!  VMI.KI*.  Fin  lli)!i  iidid!, 
a|ipl ii  aiils  with  ):iiiisiil iilaleil  Inaii.s  will 
III!  aski!il  III  priiviili!  a  i:oinpl)!l)!  Iiislnry 
III  their  sindeni  loans  Iniin  the  Naliiinal 
.'ilnilent  Loan  I  talahase  .System  (N.SI.I).S), 
a  central  ilalaha.se  liii  .sIndenI  aid 
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operated  by  the  U.S.  Department  of 
Education.  The  NSLDS  Web  site  can  be 
found  at  www.nslds.ed.gov.  Individuals 
who  consolidated  their  DVM  loans  with 
non-educational  loans  or  loans 
belonging  to  an  individual  other  than 
the  applicant,  such  as  a  spouse  or  child, 
will  continue  to  be  ineligible  for  the 
VMLRP. 

In  FY  2010,  NIFA  announced  its  first 
funding  opportunity  for  the  VMLRP  and 
in  the  four  program  cycles  since,  NIFA 
has  received  695  applications  from 
which  240  VMLRP  awards  totaling 
$20,723,720  were  issued.  Consequently, 
up  to  $4,500,000  is  available  to  support 
this  program  in  FY  2014.  Funding  for 
future  years  will  be  based  on  annual 
appropriations  and  balances,  if  any, 
remaining  from  prior  years.  The 
eligibility  criteria  for  applicants  and  the 
application  forms  and  associated 
instructions  needed  to  apply  for  a 
VMLRP  award  can  be  viewed  and 
downloaded  from  the  VMLRP  Web  site 
at  http://www.nifa.usda.gov/vinlrp. 

Done  in  W«sliiiif>ton,  DL,  this  lOtli  day  of 
April,  2014. 

Sonny  Kainaswaniy, 

Director,  Ndlionol  Institute  ot  Dood  und 
Af’iicutture. 

|l'l<  Dor.  X(II4  (lll■.l:tlt  I'ildil  4  III  14;  a:4:>  mill 
nil  I  INU  CODI  3410  ??  P 

DEPARTMENT  OE  AGRICULTURE 

NnturnI  RoHOiircoB  ConKorvnIlon 
Service 

(Dockol  No  NMCS  2014  0002| 

Notice  ol  PropoHed  ChnnqeH  to  the 
Niilloiuil  Iliindhook  ol  ConHorvnlion 
PrncllceH  lor  the  Nnliirnl  ReuoiirceK 
ConBervnIloo  Service 

A(U  NCY:  Niiliiial  K’o.'iiiiiK.os 
(  iiisoi  viit ii III  .'iri  vii ;o  |  NF(  i.' i).  I  l.‘ il ) A . 
ACIION:  Niilico  III  iiv.'iil.'iliilily  iil 
I II (I I II i.'ioil  I :liiiiip,i!.s  ill  till!  NK(  i.S  Nol ii mill 
I  liiiiilliiiiik  III  (  ii lll.•il!l'Vilt ii III  l’riii:tii:o*:  liii 
piililii:  rovinw  iiiiil  i :i mi iiii'iit . 

SUMMARY:  Nnlii:i!  is  lioioliy  |>,ivim  iil  llio 
iiiliml iim  iil  NK(  i.S  In  issue  .1  series  ol 
revised  coiiserviiliim  piiiclice  sliindiiiils 
ill  llie  Niiliim.il  llaiiilhiiok  of 
( loiiserviilion  Pnictices.  These  sliiiidiii ils 
include:  Acciiss  Ko;id  ((iode  ntiO), 
Agriclieiuical  Handling  Facilily  (Code 
3119),  Cnide  Sicihili/.iilion  Sirncinre 
(Code  410),  Precision  Land  Forming 
(Code  4(i2),  .Short  Term  .Storage  of 
Aniniiil  Wiiste  <md  Hyjirodncts  (Code 
31 H),  Terraces  (Code  6t)0),  Trails  and 
Walkways  (Code  575),  Watering  Facility 
(Code  614)  and  Water  Well  (Code  642). 

NRC.S  State  Con.servationi.sts  who 
choose  to  adopt  these  practices  for  u.se 


within  their  States  will  incorporate 
them  into  section  IV  of  their  respective 
electronic  Field  Office  Technical  Guide. 
These  practices  may  be  used  in 
conservation  systems  that  treat  highly 
erodible  land  (HEL)  or  on  land 
determined  to  be  a  wetland.  Section  343 
of  the  Federal  Agriculture  Improvement 
and  Reform  Act  of  1996  requires  NRCS 
to  make  available  for  public  review  and 
comment  all  proposed  revisions  to 
conservation  practice  standards  used  to 
carry  out  HEL  and  wetland  provisions  of 
the  law. 

DATES:  Effective  Date:  This  is  effective 
April  21,  2014. 

Comment  Date:  Submit  comments  on 
or  before  May  21,  2014.  Final  versions 
of  these  new  or  revised  conservation 
practice  standards  will  be  adopted  after 
the  close  of  the  30-day  period  and  after 
consideration  of  all  comments. 
ADDRESSES:  Comments  should  be 
.submitted,  identified  by  Docket  Number 
NRCS-2014-0002,  using  any  of  the 
following  methods: 

•  F’ederal  eRuUmiakiug  Portal:  http:// 
www.regulations.gov.  Follow  the 
instnictions  for  siihmitting  comment.s. 

•  Mail  or  hand-deliveiy:  Pnhlii; 
Cimnnnnis  i’roces.sing,  Altiailiim: 
Kngnlaliiry  anil  Agimcy  Policy  Tnani, 
.Slraliigii:  Planning  and  Accimnlahilily, 
Nainral  Kit.simicii.s  ( iim.sia  valiiin  .Sia  vici;, 
litiOl  .'^inimy.siilii  Avimnii,  Hnililiiig  1 

1  I  12.1),  Itnil.svillit,  Maiyhmil  2.()'/(lli 

NK(  i.’t  will  iiii.'il  all  i.immiimhi  on 
htt p://w\v\\'  rrfud(duiiis.t’<>\'.  In  |;iamiiil, 
|iia.Mmal  inliii  malum  |iiiiviilnil  with 
I  immiiml.'i  will  hii  iiii.'ilnil  II  yimi 
I  immiiml  ini  hiiliin  yimi  ailihiai.n,  |ihoim 
nnmhiti ,  imiail,  01  ulhiii  |iiiinimal 
II liml  il  yi  11);  inlot  mat  iim,  yimi 
I  I  mmiiml.'i,  mi  hiiliii);  |iniMinal 
I nioi  nial  II III ,  may  hii  availahlii  In  Iim 
|mhhi  .  You  may  aid  in  yimi  i  immiiml 
lhal  yimi  |Ma.'iimal  iilimlilyiii); 
i  nil  II  mal  ii  III  hii  wilhlmlil  hum  |mhlii: 
view,  hill  lliia  l  anniil  lin  I'jiaianlnnil. 

I  OR  F  URTHFR  INFORMATION  CONTACT: 
Waynn  |{ii);iivii:h,  Naliimal  A);i  iciill mal 
l'in|;iniMa  ,  ( iim.sia  val  ion  l‘in);ini!ia  i  n|; 
Divi.sion,  I  Icpai  Iniiail  ol  A);rii.nllnri!, 
Nainral  Kn.sonrce.s  ( ionsia  valion  .Sia  vicn, 
MOO  hiili!|)iai(liaii:e  Aviaine  .SW.,  Kooni 
0  I  3(i  .Sonlh  l{nililing,  Wa.shin);lon,  I )( ! 
202.50. 

I'ilecironic  (:o|ne.s  of  the  pro|)o.s(al 
revisial  standards  are  available  through 
http://www.regid(dions.gov  hy  accessing 
Docket  No.  NKC.S-201 4-0002. 
Altiaiiatively,  copies  can  he 
downloaded  or  priided  from  the 
following  Wei)  site:  http://go.usa.gov/ 
TXye.  Reejuests  for  jiaper  versions  or 
iiKjuiries  may  be  directed  to  lunil 
Horvath,  National  Practice  St.'indards 
Review  (Coordinator,  Natural  Resources 


Conservation  Service,  Central  National 
Technology  Support  Center,  501  West 
Felix  Street,  Fort  Worth,  Texas  76115. 
SUPPLEMENTARY  INFORMATION:  The 
amount  of  the  proposed  changes  varies 
considerably  for  each  of  the 
conservation  practice  standards 
addressed  in  this  notice.  To  fully 
understand  the  proposed  changes, 
individuals  are  encouraged  to  compare 
these  changes  with  each  standard’s 
current  version  as  shown  at:  http:// 
www.nrcs. usda.gov/wps/ portal/nrcs/ 
detailfu  11 /n  a  tion  al/techni  cal/ cp/n  cps/ 
?cid=nrcsl43026849.  To  aid  in  this 
comparison,  following  are  highlights  of 
some  of  the  proposed  revisions  to  each 
.standard: 

Access  Road  (Code  560) — The  agency 
revised  the  definition.  The  chart  for  the 
location  of  cross  slope  drainage  features 
was  modified  to  include  a  variety  of 
.soils  rather  than  a  .single  soil. 

Agrichemical  Handling  Facility  (Code 
300) — 'I'he  agency  added  new  criteria 
under  which  lowering  the  water  table 
would  he  allowable,  exjianded  si/.ing 
criteria  of  the  agrichemical  handling 
pad,  clarified  language  nnder  the  storage 
capacity  criteria,  added  new  criteria  lor 
an  e(|nipmenl  wash  hay,  and  n|i(lated 
and  added  claiilication  to  the  criteria  lor 
concrete  exposed  to  agrichemicals. 

Cradf  Sttiluli/.ation  Strut  tare  {Code 
■t  till  31 1 e  ai'ency  1  ol  ined  I  ho  dol  inil  ion, 
niodiliod  ciiloria,  and  iipdalod 
loi  nimolo).;y  lolalod  to  ha/.aiil 
i.laiisilii  alioii 

Diet  e. loll  t.fiiitl  t'iii  iiiiiii'HCoile  -th.'l 
I  ho  agoiicy  npilalod  Iho  opoialion  and 
niamlonam  o  soi  lion  and  loloioncon. 

Shod  t'eiiii  Sdomye  of  Aiiiiiitd  Waste 
mill  tlypi othu  ti.  {I  '.ode  .1  till  I  ho 
a);oncy  t  loalod  Ihi.'t  now  1  1  iiiiioi  val  11  m 
jiiai  lii.o  slandaid 

t'ei  lilt  fs  {( .ode  Ulllll  Iho  a);onc  y 
1  loai  ly  deli  nod  pios.'ano  How  and 
I'javily  How,  added  liaclivo  .slioss 
I oloi OIK  o.s,  Iipdalod  Iho  opoialion  and 
niainlonanco  soclion,  and  added 
loloi  once*;. 

7  /0/7.'.  mill  Walk  ways  {(loile  .'I'/.'ij  I'he 
a);oncy  incorporaled  I'rails  iiiiil 
Walkways  {Codt'  '.dHtf  inlo  Aaiaial  I'rails 
anil  Walkways  ft loiltr  h'/hj  nnder  Hie 
name  Trails  and  Walkways  {Code 
These  standards  weio  comhined  inlo 
one  because  many  ol  the  criteria  are 
very  similar.  The  |)ractice  name, 
definition,  pnrpo.se,  and  conditions 
where  j/raclice  ajiplies  were  modified 
accordingly. 

Watering  h'licilitv  (Code  614) — 'The 
agency  revised  the  definition  of  this 
jnactice  and  a  purj/ose  was  added.  'The 
criteria  for  watering  ramj)s  were  added. 
'There  is  more  emphasis  on  water 
.storage  tanks. 
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Water  Well  (Code  642) — The  agency 
changed  the  criteria  to  clarify  that 
domestic  use  and  irrigation  wells  must 
follow  consensus  standards,  grouting, 
and  sealing  with  a  water  tight  seal 
required  in  annulus  of  the  casing, 
clarified  suitable  filter  pack  materials, 
removed  numerical  limit  on  intake 
velocity  through  screens,  added 
statement  to  emphasize  all  wells  must 
he  developed,  and  added  that  well 
performance  testing  must  be  conducted 
after  completion. 

Signed  this  9th  day  of  April,  2014,  in 
Washington,  DC. 

Jason  A.  Weller, 

Chief,  Natural  Resources  Conservation 
Service. 

IFR  Doc.  2014-08936  Filed  4-18-14;  8:45  am] 
BILLING  CODE  3410-16-P 

DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

2014  Farm  Bill  Implementation 
Listening  Session — Value-Added 
Producer  Grant  Program 

AGENCY:  Kiiiiil  Itiisiiie.ss  ( iiioponili  ve 
.Service,  I  I.SI  )A . 
action:  Notice. 

SUMMAFIY:  As  |iiiil  ol  oiir  itii|ileiiH;iiliilioii 
III  the  A)'i  icii  ll  III  ill  All  i  il  2.11 1  4 
(i  oiiiiiiiiiil  y  I  e lei  red  In  ns  I  lie  2.11 14  I'hi  in 
Hill),  llie  Kiirnl  Itiisiiiess  (  !i  ii  i|  lei  nl  i  ve 
•Service  (K'll.S]  is  liii.sliii).’  n  li.sleiiiiip, 
se.s.’iioii  liii  iiiilini  |iiililic  iii|Mil  nliiiiil 
I  linii|.Mts  III  Vnliie  Ailileil  I’loiliii  ei  (  .mill 
I  V  A  I T  . )  I II I  ip_i  niii  1 1 II  wli  II  1 1  K  II.S  Im.s 
lieeii  ilelepnleil  llie  nillliiiiily  In 
iiii|ileiiieiil  T  lie  2.III4  I'liiiii  Hill 
•:|iei  ilii  nlly  ii  lei  1 1 1 1  iii.s  Iwii  new 
|iiiivisiiin.'i  III  lie  ini|ilenienleil  Ini 

Al’<  i  I  I  )  iiii  nililil  innni  |ii  ini  il  y 
I II  elerence  Ini  velemii  Ininiei.'ini 
mncliers  iiiiil  |!t|  n  |iiinrily  Ini  iiiiijecls 
llinl  liesi  c.nnii  ilinie  In  cienliii)’  nr 
i ncre.'i.si II)',  niiirkeliii)'  n|i|ini  Innilie.'i  Inr 
liei'inniii)’  Inrnier.'i  nr  liincliers,  .snciiilly 
di.':!id v<nil.'i)',ed  liiriners  nr  rnnclier.':, 
n|ieriilnrs  nl  sniiill  niid  inedinin  si/.ed 
liiniily  hirins  niid  liinclies  llnil  are 
sirncinred  iis  liiniily  liirnis,  iind/nr 
velernn  liirmiMS  nr  nmcliers. 

KH.S  is  liniding  lliis  lislening  se.ssinn 
specificiilly  In  prnvidi;  iin  n|)pnrlnnily 
for  slakeholdcM's  In  voice;  Iheir  inioril i(;s, 
concerns,  iind  reepiesls  on  tin;  “hesi 
conirihiiling”  |)ri()rity.  Insirnctions 
Kigiirding  regislering  lor  and  iitlending 
llie  listening  se.ssion  fire  in  Ihe 
SUPPLEMENTARY  INFORMATION  .section  of 
Ibis  notice. 

DATES: 

Listening  .session:  The  listening 
.ses.sion  will  he  on  April  25,  2014,  and 


will  begin  at  1:00  p.m.  and  is  scheduled 
to  end  by  4:00  p.m. 

Registration:  You  must  register  by 
5pm  ET  on  April  23,  2014,  to  attend  the 
listening  session  and  to  provide  oral 
comments  during  the  listening  session. 

Comments:  Written  comments  are  due 
by  5pm  ET  on  April  24,  2014. 

ADDRESSES:  We  invite  you  to  participate 
in  the  listening  session.  The  listening 
session  is  open  to  the  public.  The 
meeting  will  be  held  in  the  Room  107— 

A  of  the  Whitten  Building  at  14th  Street 
and  Independence  Ave.  SW., 
Washington,  DC  20250. 

We  also  invite  you  to  submit 
comments  by  any  of  the  following 
methods: 

•  F’ederal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments;  or 

•  Orally  at  the  listening  se.s.sion; 
please  also  provide  a  written  copy  of 
your  comments  online  as  specified 
fihove  or  in  hard  cojiy  at  the  li.stening 
ses.sion. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andniw  |(;rmolowic/.:  |)hon(!:  (202)  720 
0400.  Pinsons  wilh  disahililies  wlio 
re(|niie  allerimlive  ineiins  tor 
ciiiiiiiiiiiiicalioii  (Hiiiille,  huge  print, 
iiiidiii  liipe,  etc.)  should  coiiliict  llie 
I  I.MIA  I'iirgel  (  ieiiler  al  (2.02.)  72.0  2.000 
(voice  and  I  I  )l )). 

SUIMM  I  Mi  NIAOY  INi  OltMA  IION:  (  )n 
l‘'elirnary  7,  2.014,  llie  2.014  l‘'aini  Hill 
|l‘nh  I..  114  7'l|  wa.'i  .signed  nilo  law 
I  lie  .'  lei  I  elai  y  ol  A);i  ii  n  II  n  i  e  and  llie 
le.'ipei  live  I  l.’ll  >A  a)’en(  len,  on  llidiii)', 
h'H.'l,  aie  will  1  III);  In  i n 1 1 ilenieni  llie 
pi  ovi.'.ioiei  ol  I  lie  21114  I'ni  in  Hill  a.'i 
ex  I  leilil  lon.'.l  y  a.'i  |io.'i.'idile  In  ineel  llie 
needs  ol  |iiodni  eis  and  olliei 
slid  elioldei  s.  In  oidei  In  ini|ilenienl  llie 
I II  ovi'iion.'i  ex ped ll  ionsi y  and  In  ensnie 
I  mn.'i|ifnency,  il  i.'i  ini|ioilanl  lo  hear 
lioni  sliikeholdei  s  lo  he  awiire  ol  Iheii 
pi  ioi  il  ie.'i,  concern.':,  or  i  eipie.':!.':. 

I\ H.'i  will  hold  Ihe  I i.'ilen i ii);  .';es.':ion  on 
April  2.'i,  2.0  I  4 ,  lo  receive  oral  connnenl.': 
Iroin  .':lakehohlers  and  Ihe  pnhiic.  A 
wrillen  copy  ol  Ihe  oml  coninienl.';  is 
re(piesl(;d.  (.See  Ihe  ADDRESSES  seclion 
above  lor  intorniation  fihoni  sniiniiltin); 
wrill(;n  coininents.)  In  iiddilion, 
sl:ikehold(;rs  find  Ihi;  pnhiic  who  do  not 
wish  lofiltend  ors|)efik  fil  the  li.stening 
ses.sion  fire  invited  lo  snlimit  written 
comments,  which  mn.sl  he  niceived  hy 
5pm  ET  April  24,  2014. 

As  fi  lishining  .siission,  the  focus  is  for 
KH.S  to  hefir  from  the  |)nl)lic;  this  is  not 
fi  di.scn.ssion  with  RH.S  officifils  or  fi 
(jnestion  and  answer  session.  As  noted 
fihove,  the  pnrjiose  is  to  receive  jmhlic 
input  that  RHS  can  factor  into  decisions 
it  needs  to  make  in  order  to  implement 


the  “best  contributing”  priority  of  the 
2014  Farm  Bill  for  the  VAPG  program 
(as  outlined  as  priority  #2  of  this 
announcement  summary  above) . 

Date:  April  25,  2014 
Time:  1:00  p.m.-4:00  p.m. 

Location  information:  USDA 
headquarters,  in  the  Whitten  Building, 
Room  107-A,  14th  Street  and 
Independence  Ave.  SW.,  Washington, 

DC  20250. 

The  listening  session  will  begin  with 
brief  opening  remarks  from  the  USDA 
leadership  in  Rural  Development. 
Individual  speakers  providing  oral 
comments  are  requested  to  be  succinct 
as  we  do  not  know  at  this  time  how 
many  participants  there  will  be.  As 
noted  above,  we  request  that  speakers 
providing  oral  comments  also  provide  a 
written  copy  of  their  comments.  (See  the 
ADDRESSES  section  above  for 
information  about  .submitting  written 
comments.)  All  stakeholders  and 
interested  members  of  the  public  fire 
welcome  to  register  to  provide  orfil 
comments;  however,  due  to  the  time 
constifiints  fi  limited  mimher  will  he 
selected  on  fi  first  come,  first  .serve  hfisis. 

Tin;  I  mi  pose  of  t  he  listening  session  is 
for  KH.S  to  hear  from  stakehohlers  iiiiit 
other  interested  iiiemhers  ol  the  pnhiic 
ahoiil  the  “hesI  coni  i  ihiil  iiig”  priority  as 
required  hy  the  2.11 14  t'anii  Hill.  IMease 
relei  lo  Ihe  VAl'ti  prograiii  in  your 
(.onnneni  In  your  coninienl.'i,  piovide 
yoni  ni|inl  iihonl  how  this  piovi.'iion 
(  onhl  he  iin|ileinenled,  incindnig  yoiii 
lalninale,  loi  lei  lot  oiniidei 

I  iisti  net  ions  Ioi  Alleiiiliiig  the  Meeting 

.S|hice  he  allendiini  e  al  Ihe  meeliii);  is 
liniiled  I  Ine  lo  I  I.SI  I A  headqnin  lets 
secniily  and  n|iace  leqnitemenls,  all 
|iei.'ion.'i  wi.'ihiii).',  lo  allend  Ihe  |inhhi 
nieelni)',  oi  provide  oial  connneiils  lo 
K H.S  d III  i ll)’,  ihe  lislening  se.'ision  in n.':l 
send  an  email  lo  Ainlirw  jri  iiiiihnvii  /M'l 
\V(I(  .ii;.<l(i.f[iiv  hy  !>  p  in.  on  April  2!t, 

2.11 1 4 ,  lo  re);isler  Ihe  names  ol  those 
phinniii)',  lo  fillend.  Ke);islralions  will  he 
accepted  nnlil  niaxinnnn  room  ca|iacity 
is  refiched.  To  re)>,isler,  provide  Ihe 
lollowiii)',  infornialion: 

•  FirsI  Name 

•  Lfisl  Nana; 

•  ( )rg:nii/.fition 

•  Title 

•  Eiiifiil 

•  City 

•  Slfite 

Upon  arrivfil  fit  Ihe  U.SDA  Whilt(;n 
Building,  rogi.stenid  piirsons  must 
providi;  valid  |)holo  idiintification  in 
order  to  enter  tlie  Iniilding;  visitors  ikmkI 
lo  enter  the  Whitten  Building  on  the 
mall  side.  Flease  allow  extra  time  to  get 
through  security.  Additional 
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information  about  the  listening  session, 
agenda,  directions  to  get  to  the  listening 
.session,  and  how  to  provide  comments 
is  available  at  the  USDA  Farm  Bill  Web 
site  http:// WWW. usda. gov/ wps/portal/ 
iisda/usdahoino'/iutvid^formbill. 

All  written  comiiKnits  receivcul  will  he 
publicly  available  on 
www.rogidotion.'i.gov.  If  yon  n!(|iiir(! 
special  accommodations,  s\icli  as  a  sign 
language;  int(;rpr(;t(;r,  use;  the  contact 
iidoi  Illation  above.  Tlii;  listening  s<;ssion 
location  is  accessihh;  to  piirsons  with 
disabilities. 

I  liileil:  Ajiiil  Ml.  :'.nM. 

Aslili  l'iiliiii;r, 

Ai  Ini)',  Ailniinr.tmloi ,  lliiiiil 
( .'(Hi/icm/ii'c  Sfi  vii  I- 

|I'K  Him  .’(IM  liailS'l  I'lliul  -1  III  Cl .  It -C.  iiiii  | 

Mil  I  IN(;  CODI  I* 


DEPARTMENT  OF  COMMERCE 
I  Docket  No  131202999  4294  02) 

Privacy  Act  System  of  Records 

AGENCY:  t)..S.  Census  Biiinan, 

I  )epai  tmi;nt  ol  ( iommerce. 

ACTION:  Not  ice;  ( !( IMMl'Kt  :i;/(  il'N.SI  I.S- 
r>,  Decennial  Census  I’idgram. 

SUMMARY:  The  l)e|>arlnient  of  Commerce 
(Commerce)  publishes  this  notice  to 
annonnee  tin;  effective  date  of  a  Frivacy 
Act  .System  of  Records  notice  entitled 
( X  )MMFK(  :F/(  :FN.SI  I.S-.S,  Ditcennial 
( Xtiisns  I’rogram. 

DATES:  The  systitm  of  ntiairds  becomes 
effective;  on  Ajnil  21, 2014. 

ADDRESSES:  Fe)r  a  co|)y  of  tin;  .sy.st(;m  of 
recewds  ])k;aso  mail  reqn(;.st.s  to  Byron 
Crenshaw,  Policy  (Auerdination  tlffico. 
Room  11Q-8H()21,  U.S.  (iensus  Bureau, 
Wa.shington,  DCi  20233-3700. 

FOR  FURTHER  INFORMATION  CONTACT: 
Byron  Crenshaw,  Policy  Coordination 
Office,  Room  HQ-8H021,  U.S.  Census 
Bureau,  Washington,  DC  20233-3700, 
301-763-6440. 

SUPPLEMENTARY  INFORMATION:  On  March 
24,  2014,  Commerce  published  and 
requested  comments  on  a  proposed 
amended  Privacy  Act  System  of  Records 
notice  entitled  COMMERCE/CENSUS-5, 
Decennial  Census  Program  (79  FR 
10090).  In  that  notice  the  Department 
announced  its  intent  to  amend  the 
system  of  records  to  update  the 
categories  of  individuals  and  records; 
the  authorities  for  maintenance  of  the 
system  of  records;  the  system  manager 
and  address;  the  policies  and  practices 
for  storage,  retention,  disposal,  and 
safeguarding  the  system  of  records;  and 
records  source  categories.  This 
amendment  also  made  other  minor 


updates.  No  comments  were  received  in 
re.spon.se  to  the  request  for  comments. 
By  this  notice,  the  Department  is 
adopting  the  j)ropo.sed  amended  system 
as  final  witlnmt  changes  effective  April 
21, 2014 

Daled:  April  15,  2014. 

|{ri;iiila  Duhin, 

I  I.S.  ot  ('.oiniiu-rct;,  h'l't'ndoni  of 

liiloniKition  011(1 1’rivocy  Act  ( tffiocr. 

|I  K  line. '.’.(lilt  Mlt•l•l:l  I'llnil  i|  III  M,  tl:’1!>  mill 
MU  I  ING  CODI  3b  10  <17  l> 


DEPARTMENT  OF  COMMERCE 
Census  Burenu 

Proposed  Information  Collection; 
Comment  Request;  2014-2016 
Company  Organization  Survey 

agency:  I  I  .S.  (  ;(;ii;;ii;;  Biikimii, 

( !(iiiiiiii;i(:i;. 

ACTION:  Nolice. 

summary:  I  be  I  lepiirliiieiil  ol 
( ioiiiiiierce,  a.s  pail  ol  il.s  coni i lining, 
eHorl  lo  reduce  paperwork  and 
Kispondenl  burden,  invites  Ibe  gi;neral 
public  and  oilier  Federal  agencies  to 
lake  Ibis  opporliinily  lo  connneni  on 
proposed  and/or  conlinning  inlornialion 
colb;clions,  as  re(|nired  by  Ibe 
Pa|)erwork  Rednclion  Act  of  1995. 
DATES:  To  ensure  consid(;ralion,  wrillen 
comiiHinls  mnsi  be  siibmilted  on  or 
befon;  )tin(;  20,  2014. 

ADDRESSES:  DirecI  all  wrilb;n  comments 
lo  J(;nnif(;r  )(;.s.sup,  l)(;p;irtim;ntal 
P<q)(;rwork  t’.biiinmci;  (Jlficitr, 
Department  of  Uommerce,  Room  6616, 
14tb  and  Uonstitution  Av(;nue  NW., 
Washington,  DU  20230  (or  via  the 
Internet  at  jjcssup@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Joy  P.  Pierson,  Economic 
Planning  and  Coordination  Division, 
U.S.  Census  Bureau,  Room  8K319, 
Washington,  DC  20233-6100  (or  by 
email  at  Joy.P.Pierson@census.gov). 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Census  Bureau  conducts  the 
annual  Company  Organization  Survey 
(COS)  to  update  and  maintain  a  central, 
multipurpose  Business  Register  (BR) 
database.  In  particular,  the  COS 
supplies  critical  information  on  the 
composition,  organizational  structure, 
and  operating  characteristics  of  multi¬ 
location  companies. 

The  BR  serves  two  fundamental 
purposes: 


— First  and  mo.st  important,  it  provides 
sampling  populations  and 
enumeration  lists  for  the  Census 
Bureau’s  economic  surveys  and 
ciinsuses,  and  it  .serves  as  an  integral 
part  of  the  statistical  foundation 
uud(;rlyiug  tlmsi;  jirograms.  Ess(;ntial 
for  this  imrposi;  is  Ibe  BR’s  ability  lo 
id(;iilify  all  known  llniled  .Slal(;.s 
bnsine.ss  eslablislnnenls  and  lb(;ii 
pai(;nt  companies.  Fmlb(;i,  tin;  HR 
nnisl  accniatiily  record  ba.sic  bnsimis.s 
allribnli;s  nee(b;d  lo  cimlrol  sampling 
and  i;imm(;ral ion.  Tbi;.se  allribiili;.s 
iiicliiile  imlnslrial  and  g, eng, rapine 
cla.s.si I ical ion.s,  and  name  and  addii;s.s 
inliM  iiial  ion. 

.*>i;coml,  il  providi;;;  i;slablisbiii(;iil 
dala  Ibal  si;i  ve  as  Ibi;  basi.s  bn  Ibe 
aiimial  (  iimiily  Hnsi im;.s.s  Pallei  ii.s 
((  IIP)  slal  i.st  ical  M;i  ii;.s.  I  be  (  !HP 
|mblical  ion.s  pii;.si;nl  dala  on  a  immbei 
ol  i;slabl i.sbiiMint.s,  liisl  (|iiarli>i 
payroll,  animal  payroll,  and  mid 
March  <;mploynM;nl  .sn mmari'/.i;d  by 
indnslry  and  i<mploym(;nl  .si’/.i;  cla.s.s 
loi  IIm;  I  lnil(;d  .Slali;s,  Ibe  I  lisirici  of 
( iobnnbia,  island  ar(;as,  connli(;s,  and 
conniry  i;<|nivab;nls.  No  ol b(;i  animal 
or  mori;  iri;(pienl  seri(;s  of  indnslry 
slalislics  provid(;s  conqiarabb;  d(;lail, 
pari icniarly  lor  small  g,eog,rapbic 
aieas. 

li.  Metliml  of  Collection 

riie  2914— 29 1 6  C(  ).S  collect  ion 
slrab;gy  will  locus  on  lanncbing 
(;b;clronic  niporling  as  llu;  |)rimary 
coll(;ction  o|)lion.  As  tin;  C(;nsns  Bnr(;an 
mov(;s  lo  incniasi;  (;b;ctronic  nisponsi; 
and  proc(;ss  l(;.ss  |)ap(;r,  we  plan  to 
n;place  .soim;  form  mailings  with  l(;tl(;r.s 
(;ncouraging  (;lectronic  response.  Tbe 
2914-2916  CO.S  will  reijue.st  couqiany- 
l(;vel  information  from  a  selection  of 
mnlti-e.stahli.shment  enterprises,  which 
comprise  roughly  42,990  parent 
companies  and  more  than  1.4  million 
establishments.  Additionally,  the  panel 
will  include  approximately  5,000  large 
single-location  companies  that  may 
have  added  locations  during  the  year. 
Electronic  reporting  will  be  available  to 
all  2014-2016  COS  respondents. 
Companies  will  receive  and  return 
responses  by  secure  Internet 
transmission.  Companies  that  cannot 
use  the  Internet  may  request  a  CD-ROM 
containing  their  electronic  data  or  may 
request  a  paper  questionnaire.  COS 
content  is  identical  for  all  of  the 
reporting  modes. 

The  instrument  will  include  inquiries 
on  ownership  or  control  by  domestic  or 
foreign  parent,  ownership  of  foreign 
affiliates,  and  leased  employment. 
Further,  the  instrument  will  list  an 
inventory  of  establishments  belonging  to 
the  company  and  its  subsidiaries,  and 
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request  updates  to  these  inventories, 
including  additions,  deletions,  and 
changes  to  information  on  KIN,  name 
and  address,  and  industrial 
classification,  end-of-year  oj)(!rating 
.status,  mid-March  (imjjloyimmt,  first 
(|iiarter  payroll,  and  aminal  payroll. 

Additionally,  tlie  ( lensns  Itiirean  will 
ask  ciiilain  (|iiesti(»ns  in  the  2()I4-2()1(> 

( i(  ).S  in  order  In  enhance  content.  Wi; 
will  inchnie  (jnestions  on  ownership  or 
conli'ol  hy  tiomeslic  oi'  loreign  paients, 
owiKM.sliip  ol  loieif'ii  alliliat(;s,  ii;si;aii:li 
and  tievelopineni,  leased  employment, 
ami  inannliK ;t  m  i  ng  a( :t  i vil  ie.s  l  eliiled  to 
the  I'intm  pi  i.se  .‘-ilatistics  I'logjam. 

III.  Data 

( )MII  Coiiliol  Nnnihri  :  (l(.(|■/  0-1-14 

I  'm  til  Nuiiil)cil;il:  NC.  0000  1  (ioi 
mnlli  e.slahli.-dimeni  enlei  pt  ise.s)  ami 
N(  i  00007  I  Ioi  .'a  iij’le  location 
companie.sj. 

I’vpi'  (>l  Ke)’,nlar  .snlmii.s.sion. 

/\llr(  IrtI  I’lihlii  :  Itnsinesses  and  not 
Ioi  prolit  inslilnlioii.s. 

l•i;Jilll(ll(‘<l  Niiiiiliri  o/  Ut'niioiitlciila: 
47,000  enterprises. 

Ksliiiuili'd  riini'  pi'i  Kcsponsr:  :t.  Hi 
lionrs. 

I■isliln(ll(•(l  7'o/o/  Aiiiiinil  Hiiidaii 
Hours:  I4t{,.'')(i7. 

I'lslimolrd  Tolol  Anniitd  Host  lo 
/’i;h/;V;;.$4,(i4ll,(i(ll. 

l{(!Si)ondcid's  ( )l)liy,nli<)ii:  Mandatory. 

I  ,(!y(d  Aidhorilv: i:il)..S.{;.  \H2, 
10.^),  224,  and  22.'i. 

IV.  Kei|iiesl  for  (iommeiils 

(amnnents  are  invitcid  on:  (a)  Whether 
the  pro|)osed  collection  of  information 
is  neces.sary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (h)  the  accuracy  of  the 
agency’s  estimate  of  the  hurden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated;  April  16,  2014. 

Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

|FR  Doc.  2014-09023  Filed  4-18-14;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-570-831] 

Fresh  Garlic  From  the  People’s 
Republic  of  China;  Final  Rescission  of 
Antidumping  Duty  New  Shipper 
Review  of  Shijiazhuang  Goodman 
Trading  Co.,  Ltd. 

AGENCY:  I'iiifiiiciaimiil  and  ( li impi iaiice, 
liilnnialimial  'I'radn  Admiiiislraliim, 

I  Inpailmmil  iil  ( imiminrcr. 
summary:  (  )||  Niivimihni  It,  2II I  :t,  llin 
I  )rpai  I  mriil  ul  (  immiini  i  :n  |l  lin 
I  li‘pai I mmil I  piilili.slmd  ils  prclimiiiai  y 
irsiih;;  Im  llm  now  .sliippin  riivinw 
|N:>I\|  III  llm  aiilidiimpiiig  duly  milia  mi 
ln!.‘:li  g,ai'li(.  Irmii  llm  I'riipin’.':  Ki'piihlic 
III  (  iliiiia  (llm  l’K(  !)  i :i ivni  i up,  llm  prriiid 
III  invinw  |l'(  )K)  ul  Nuvniiilmi'  1 , 2.II  I  I , 

I  lir(iii)',li  (  tclulmi  .'t  I  ,  7.II  I  2,  liii 
'iliijia/.liii.'iiig  (  if  Kill  I  nan  'riadiiif’  (  in., 

I  .III .  (( ii II M liiiaii  |. '  I ta^a!! I  i in  i iiir  aiialy.sis 
III  laimiimiils  I'rcnivnil  .siih.snqimiil  In  llm 
rifliininoiy  Itcsnils,  llm  I  Inpai liimiil 
iiiiw  liiiils  dial  ( iiiiiiliiiaii's  saln.s  wnin 
mil  honit  fide.  A.s  a  ri!.‘aill,  llm 
I  Inparl iimiil  i.s  lesciiidiiig  llii.s  N.SK. 
DATES;  KUccUvr  Hole:  Ajiril  2I,  21)14. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  ( izajkowski  or  ( Inim  ( ialverl , 

A! )/( ;VI )  ( )peral  ions,  ( )ffice  VII , 
I'iiirmceiimnl  and  Com|iliance, 
Inlernalional  Trade  Adminislralion, 

I  I..S.  DeparlmenI  of  Commerce,  I4lh 
.Sireel  and  Conslilnlion  Avenue  NW., 
Washington,  DC  21)230;  lelephone  (202) 
4H2-1  30.S  or  (202)  4H2-3.SH0, 
respcictively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  8,  2013,  the  Department 
published  the  Prcliininary  Hesidts. 
Between  january  13,  2014,  and  january 
22,  2014,  Petitioners^  and  Goodman 
each  submitted  case  and  rebuttal  briefs. 
On  January  29,  2014,  the  Department 
conducted  a  hearing  regarding  this 
NSR.^  As  explained  in  the 
memorandum  from  the  Assistant 
Secretary  for  Enforcement  and 
Compliance,  the  Department  exercised 
its  discretion  to  toll  deadlines  for  the 


’  See  Fresh  Garlic  From  the  People’s  Republic  of 
China:  Preliminary  Results  of  New  Shipper  Review 
of  Shijiazhuang  Goodman  Trading  Co.,  Ltd.,  78  FR 
67112  (November  8,  2013)  [Preliminary  Results). 

^  Petitioners  are  the  Fresh  Garlic  Producers 
Association  and  its  individual  members: 
Christopher  Ranch  LLC:  The  Garlic  Company; 
Valley  Garlic;  and  Vessey  and  Company,  Inc. 
(collectively.  Petitioners). 

^  See  “Public  Hearing  In  The  Matter  of:  the 
Administrative  Review  of  the  Antidumping  Duty 
Order  on  Fresh  Garlic  from  the  People’s  Republic 
of  China,”  (january  29,  2014). 


duration  of  the  closure  of  the  F'ederal 
(k)vernment  from  October  1 ,  through 
October  16,  2013.'*  Therefore,  all 
deadlines  in  this  .segment  of  the 
procetuliug  have  hetm  extended  hy  16 
days.  A.s  a  result,  the  revised  deadline 
for  the  final  results  of  this  N.SK  is  now 
April  3,  2014. 

Scope  of  the  Order 

rim  prodiicls  covered  liy  llm  order  are 
all  grades  ol  garlic,  whole  or  separaled 
iiilo  coiislilimiil  cloves.  Tim  prodiicl  is 
ciirreiilly  classified  under  llie 
I  lariiioiii/.ed  Tarill  .Schedule  ol  llm 
I  hiilisl  .Slides  (I  I  T.SI  I.S)  siihheiiding.s 
1)703. 1'.l). 1)01)1).  070;i.20.00l0. 

0703.20  00  1 1.,  0703  2.1). 002.0. 

0703  20  0000.  07  10.1)0.701.0. 

07  10. 111). 071.0.  07  I  1 .00  1.000. 

07  I  1 .00  I.I.OO.  2.00:..00.0!.00. 

2.00!. .00. 0700.  iind  2.001. .00. 0700.  A  loll 
( le.scri  pi  ion  ol  llm  .-icope  ol  llm  ordei  is 
conliiined  in  I  he  Is.sims  and  Decision 
Memoiinnlnm.''  Allhong, h  llm  I  I'l'.SI  I.S 
.snhhe:iding,.s  are  provided  lor 
convenience  iind  cn.sloins  pnrpo.ses,  Ihe 
wrillen  prodncl  descriplion  i.s 
di.sposil  ive. 

Kiiial  Kescissioii  of  New  .Shipper 
Kevitrw 

Due  lo  Ihe  hdiilily  of  circnmsliinces, 
incinding  price,  (|n:mlily,  and  concerns 
regarding  Ihe  rehdionship  with  iimdher 
giirlic  exporler  lociiled  in  Iln;  PKC,  iis 
delailed  in  theCoodniim  Pinal  Amdysis 
Memorandum,  Ihe  Depiirtment  finds 
lh;d  Coodman’s  sahss  ;ir(!  not  hono  fide.*' 

Analysis  of  Comments  Received 

All  i.ssnos  rai.sed  in  Ihe  case  and 
rebuttal  briefs  are  addres.sed  in  the 
Issues  and  Decision  Memorandum, 
which  i.s  dated  concurrently  and  i.s 
hereby  adopted  hy  this  notice.  A  list  of 
the  issues  rai.sed  in  the  briefs  and 
addressed  in  the  Issues  and  Decision 
Memorandum  is  appended  to  this 
notice.  The  Issues  and  Decision 
Memorandum  is  a  public  document  and 
is  on  file  electronically  via  Enforcement 
and  Compliance’s  centralized  electronic 
service  system  (lA  ACCESS).  lA 
ACCESS  is  available  to  registered  users 
at  http://iaaccess.trade.gov  and  in  the 


See  the  Department  Memorandum,  “Deadlines 
Affected  by  the  Shutdown  of  the  Federal 
Government,”  (October  18,  2013). 

*  See  the  Department  Memorandum,  “Decision 
Memorandum  for  the  Final  Results  in  the 
Antidumping  Duty  New  Shipper  Review  of  Fresh 
Garlic  from  the  People’s  Republic  of  China: 
Shijiazhuang  Goodman  Trading  Co.,  Ltd.,”  (April  3, 
2014)  (Issues  and  Decision  Memorandum). 

'^See  Department  Memorandum,  “New  Shipper 
Review  of  the  Antidumping  Duty  Order  on  Fresh 
Garlic  from  the  People’s  Republic  of  China: 
Analysis  of  ShijiazJiuang  Goodman  Trading  Co. 
Ltd.,”  (April  3,  2014)  (Goodman  Final  Analysis 
Memorandum). 
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DopiirtiiHMit’.s  ('.(Mitnil  Kcicord.s  Unit, 

Kooin  7()()4  oi  tli(!  main  Dcpartimnit  of 
Uoininorcn  building.  In  addition,  a 
(:oinj)loto  voision  of  tho  Is.sno.s  and 
I)(!(;ision  Momorandnm  can  bo  accos.sod 
directly  on  the  Internet  at  blip:// 
anforcewent.trade.gov/frn/index.htniI. 
The  signed  and  electronic  versions  of 
the  Issues  and  Decision  Memorandum 
are  identical  in  content. 

Cash  Deposit  Requirements 

Effective  upon  publication  of  the  final 
rescission  of  the  NSR  of  Goodman,  the 
Department  will  instruct  GBP  to 
discontinue  the  option  of  posting  a  bond 
or  security  in  lieu  of  a  cash  deposit  for 
entries  of  subject  merchandise  by 
Goodman.  Gash  deposits  will  be 
required  for  exports  of  subject 
merchandise  by  Goodman  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  at  the  per-unit  PRC- wide  rate,  $4.71 
per  kilogram. 

Assessment  Instructions 

Both  the  PRC  separate  rate  and  the 
PRC  entity  are  under  review  in  the 
2011-2012  administrative  review, 
which  is  currently  being  conducted,^ 
and  the  POR  of  the  administrative 
review  coincides  with  the  POR  of  this 
NSR.  Goodman  has  filed  a  separate  rate 
application  in  the  concurrent 
administrative  review  indicating  that  it 
is  independent  of  Chinese  government 
control.  Therefore,  we  will  issue 
liquidation  instructions  for  Goodman’s 
entries  upon  completion  of  the 
administrative  review.  In  the  final 
results  of  the  administrative  review,  the 
Department  will  determine  whether 
Goodman  qualifies  for  the  PRC  separate 
rate  or  tho  PRC- wide  rate.  Upon 
completion  of  the  admini.strative 
review,  the  Department  will  instruct 
U..S.  Ciu.stoms  and  lh)rder  Protection  to 
assess  antidum|)ing  duties  on  entries  for 
(ioodman  at  tbe  a|)])ro])riato  rate. 

Notiiicution  to  Importers 

Tins  notice  .serv(!s  as  a  remindm'  to 
inq)orters  of  tlnnr  r(!.s|)onsit)ility  under 
lOCEK  :t.^)1.4()2(f)(2)  to  lil(!a  certificate 
regarding  tbe  nnmbnrsement  of 
antidumping  duties  prior  to  licpiidation 
of  tlie  relevant  mitries  during  tins 
review  |)(M'iod.  I'aibire  to  comply  wilb 
Ibis  re(|nirement  could  residt  in  tbe 
.Secretary  of  ( iommerce’s  presumption 
Ibat  reimburs(!ment  of  ant  idmn|)ing 
duties  occurred  and  tbe  snb.secpient 
ass(;ssment  of  double  aidi(lmn|)ing 
dot  i(!S. 


hiitiiilioii  (>l  Anliiliiniiniif^  (111(1 
( j)tmlciv((ili(if;  I  Inly  Addiidislnilivc  lt((vicws  (iiid 
tUujiK'Kt  far  lt((V(t(:(ili()i)  id  l’((rl,  77  I'  K  77017 
(I  )(!(:(!Mil)(!r  :i1 , 7017.). 


Kelurn  of  Destriiclion  of  Proprietary 
Information 

Tins  notice  serves  as  a  reminder  to 
jiarties  subject  to  the  administrative 
jirotoctive  order  (APO)  of  their 
responsibility  concerning  tbe 
disposition  of  proprietary  information 
disclosed  under  the  APO  in  accordance 
with  19  GFR  351.305(a)(3).  Timely 
written  notification  of  return  or 
destruction  of  APO  materials,  or 
conversion  to  judicial  protective  order, 
is  hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  notice  is  issued  and  published  in 
accordance  with  sections  751(a)(2)(B) 
and  777(i)  of  the  Act,  and  19  GFR 
351.214. 

Dated:  April  3,  2014. 

Paul  Piquado, 

Assistant  Secretary  for  Enforcement  and 
Compliance. 

Appendix — List  of  Topics  Discussed  in 
the  Issues  and  Decision  Memorandum 

I.  Summary 

II.  Background 

III.  Scope  of  the  Order 

IV.  Discussion  of  the  Issues 

Comment  1:  Whether  Goodman  Qualifies 
for  a  New  Shipper  Rate 

Comment  2:  Whether  Goodman’s  Sales  are 
Bona  Fide 

Comment  3:  Whether  the  Department 
Should  Change  the  Surrogate  Country 
from  the  Philippines  to  Thailand 

Comment  4:  Whether  the  Department 
Should  Use  the  Month  Corresponding  to 
Goodman’s  Sales  to  Calculate  Surrogate 
Values  for  Garlic 

Comment  5:  Whether  the  Dejiarlment 
.Should  Rely  on  the  Import  Data  IJ.sed  in 
the  Preliminary  Results 

Comment  (i:  Whether  the  Dejiarlment 
.Should  Use  I'ann  Call!  Prices  or 
Whol(!.sale  Prices 

CommenI  7:  Whether  the  Dejiarlmenl 
.Should  Conliime  to  Rely  on  the 
l''inimcial  .Stat(!in(!iits  Used  in  the 
Pniliininary  R(!sulls. 

Comment  It:  Whether  the  I tejiarlinenl 
Shonld  U.se  MhlRAl.t !( )’s  Tarill  to  Value 
I'ihicI  ricily 

( lommeni  !l:  Whether  the  I  tejiarlmenl 
.Should  include  the  Trans|)oi'lalion 
I'ixjXiiise  in  the  Overhead  Ratio 

Comment  It):  Wlnilher  ( Ioodman  is 
i'Inlilled  to  a  .Sej>arale  Rale  in  this 
Procetidinj’ 

Comment  I  I :  WIntIher  the  PR(  I  Wide 
I'lnlily  Rale  is  Reliahle  and  Relevant 

V.  R(!commendalion 

|ld<  Dec.  7.()M  (ItKII.'l  I'ileiU  llt-H;  a:/|fi  iiin| 

BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Proposed  Information  Collection; 
Comment  Request;  Marine 
Recreational  Information  Program, 
Hawaii  Mail-in  Survey  for  Shore 
Fishing  Effort 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration, 

Commerce. 

ACTION:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 

DATES:  Written  comments  must  be 
submitted  on  or  before  June  20,  2014. 
ADDRESSES:  Direct  all  written  comments 
to  Jennifer  Jessup,  Departmental 
Paperwork  Clearance  Officer, 

Department  of  Commerce,  Room  6616, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230  (or  via  the 
Internet  at  JJessup@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Hongguang  Ma,  (808)725- 
5663  or  Hongguang.Ma@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

This  request  is  for  a  new  information 
collection. 

Marine  recreationid  anglers  are 
surveyed  to  collect  catch  ;md  effort  data, 
fish  biology  data,  and  angler 
socioeconomic  chanicteristics.  These 
data  iire  retjuired  to  ctirry  out  jirovisions 
of  tbe  Magiuisoii-.Stevens  Fishery 
Gon.serviition  and  Management  Act  (1(i 
U..S.G.  1801  el  setj.),  as  amended, 
regarding  con.servalion  and  maiiiigeinent 
of  lisbery  r(!sonr(:(!.s. 

Marine  recriiat ional  fisbing  catch  and 
eliorl  data  are  collected  tbidiigb  a 
combination  of  mail  surveys,  lelejibone 
surveys  and  on  sill!  inl(!rc(!pl  surveys 
wilb  recrealional  iinglers.  Amendmenis 
to  I  he  Magnnson-.Slevens  Fishery 
Conservation  and  Management  Act 
(M.SA)  riiiinire  Ibe  di!velo|mienl  of  an 
impr(iv(!d  data  colliiction  jirogram  lor 
recreational  fisheries.  To  meet  these 
re(|nirements,  NOAA  Fisbiiiiiis  has 
designed  and  tested  new  a|)proacbes  for 
s!nn|)ling  and  surveying  recrealional 
iinglers. 
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A  niiiil  .surv(!y  of  nil  angliMS  within  ;i 
lioii.soliold  will  he  iKsed  to  colhu:!  reecMit 
lishing  oUbrt  datii  including  {>(;{ir  and 
niothods  of  fishing  from  shorn.  Tho 
main  j)nrposo  will  ho  to  coinparo  to  on¬ 
site  roving  counts  of  shore  fishing  effort 
(hiring  tho  same  period  and  to  produce 
adjustment  factors  for  under-coverage  of 
the  roving  on-site  survey  (the  roving 
effort  survey  does  not  require  response 
from  the  public).  The  survey  scope  is 
Oahu,  during  a  single  2-month  sampling 
wave  (current  schedule  ]uly-Aug,  2014). 
The  effort  surveys  will  use  catch  data 
from  the  ongoing  shore  angler  intercept 
survey  to  produce  estimates  of  total 
catch,  harvested  catch,  and  live  released 
catch. 

II.  Method  of  Collection 

Information  will  be  collected  through 
mail  surveys. 

III.  Data 

0MB  Control  Number:  0648-XXXX. 
Form  Number:  None. 

Type  of  Review:  Regular  submission 
(request  for  a  new  information 
collection). 

Affected  Public:  Non-profit 
institutions;  State,  local,  or  tribal 
government;  business  or  other  for-profit 
organizations. 

Estimated  Number  of  Respondents: 
900. 

Estimated  Time  per  Response:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  300. 

Estimated  Total  Annual  Cost  to 
Public:  $1)  in  recordkeeping/reporting 
costs. 

IV.  Request  for  (Comments 

(Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  neces.sary  for  the  proper  |)erformance 
of  the  functions  of  the  agency,  including 
whether  the  informalion  shall  have 
practical  utility;  (h)  the  accuracy  of  the 
agency’s  estimate  of  tin;  burden 
(including  hours  and  cost)  of  the 
|)i()po.sed  collection  oi  information;  (c) 
ways  to  eidiance  the  (|nality,  utility,  and 
clarity  of  the  iidormation  to  lx; 
collected;  and  (dj  ways  to  minimi/.e  the 
hniden  of  the  collection  of  inioi  ination 
on  respondents,  including  through  the 
ns(!  ol  automated  collection  t(!chni(|ne.s 
OI  other  lorms  ol  information 
technology. 

( lomments  snhmitted  in  respon.se  to 
this  notice  will  he  snnnnari/.ed  and/or 
included  in  the  reipiest  forOMM 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  |)ntilic 
record. 


t)iile(t:  Ajirit  l(i,  2)1 1'l. 

(iwelliiar  Kanks, 

Manaficniciit  Analyst,  Office  of  the  Ohief 
Information  Officer. 

il'K  Doc.  2014-(I<1(I20  I’itoct  4-18-14;  H:4.S  iiiii| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XD245 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTtON:  Notice;  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council’s  (Pacific  Council) 
Highly  Migratory  Species  Management 
Team  (HMSMT)  will  hold  a  meeting, 
which  is  open  to  the  public. 

DATES:  The  HMSMT  will  meet 
Wednesday,  May  7,  2014,  to  Friday, 

May  9,  2014.  The  meeting  will  begin 
each  day  at  8:30  a.m.  and  continue  until 
close  of  business  on  each  day.  The 
meeting  is  expected  to  adjourn  by 
midday  on  May  9. 

ADDRESSES: 

Meeting  Address:  The  meeting  will  be 
held  in  U.S.  Fi.sh  and  Wildlife  Service, 
2177  Salk  Avenue,  Suite  250,  Carksbad, 
C:A  92008. 

Council  Address:  Pacific  Council, 

7700  NF  Ambas.sador  Place,  Suite  101, 
Portland,  OR  97220-1384. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Kit  D.ihl,  Piicific  (louncil;  telephone: 
(503) 820-2280. 

SUPPLEMENTARY  INFORMATION:  The 
I  IM.SM'I'  jiliins  In  di.scnss  the  following 
topics: 

1.  Potentiiil  chiinges  to  maniigemeni 
measures  for  the  west  coast  drill  gillnel 
fishery  based  on  guidance  from  the 
Council  :il  its  March  7014  meeting. 
Topics  coveicd  include  a  long-lerni 
transition  |)lan  for  the  fishery,  the  use  of 
alternative  gear  types,  and  establishing 
a  Federal  limited  acce.ss  permit  program 
for  the  fishery. 

7.  ( !riteria  for  evalnat  ing  exenqiled 
fishing  permits  snhniitted  to  test 
.'illernati ve  g,ear. 

3.  Council  recommendations  with 
respect  to  inlernalional  managemeni  of 
I  IM.S  slocks  of  interest. 

4.  Potentiiil  chiinges  to  I  IM.S 
miiniigemenl  thiil  niiiy  he  implemented 
for  the  April  1, 701.5  Miirch  31, 2017 
hienniiil  period,  which  the  Council  will 


begin  considering  in  jnne  2014. 
.Specificidly,  recreiitiomil  fishery  hiig 
limit  changes  for  Piicific  hluefin  tuiiii. 

5.  Other  informational  items  iind 
related  tasks  such  as  })reparation  of  tho 
IIMS  SAFE  document. 

Although  nonomorgoncy  issues  not 
contained  in  the  meeting  agenda  may  be 
discussed,  those  issues  may  not  be  the 
.subject  of  formal  action  during  these 
meetings.  Action  will  be  restricted  to 
tho.se  issues  specifically  listed  in  this 
document  and  any  issues  arising  after 
publication  of  this  document  that 
require  emergency  action  under  section 
305(c)  of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  intent  to  take  final  action  to  address 
the  emergency. 

Special  Accommodations 

The  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Mr.  Kris 
Kleinschmidt  at  (503)  820-2280  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  April  16,  2014. 

Tracey  L.  Thompson, 

Acting  Deputy  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  2014-09003  Filed  4-18-14;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XD250 

Western  Pacific  Fishery  Management 
Council  (WPFMC);  Public  Meeting/ 
Hearing 

AGENCY:  Niitiomil  Miirine  l''isheri(:.s 
.Service  (NMI'.S),  Niitiomil  Oceiinic  iind 
Atni().s|)heri(:  Adiiiinislnitioii  (NOAA), 

( '.omnierce. 

ACTION:  Notice  of  |)nhlic  meeting  and 
hearing. 

SUMMARY:  The  Western  Pacific  Fishery 
Managemeni  (loiincil  ((ioimcil)  will 
hold  ii  meeting  of  its  Americiin  .Siimoii 
Kegional  I’icosyslmn  Advi.sory 
( iommittee  (KliAt !)  to  di.scnss  fishery 
niamigement  issues  in  the  Territory  of 
Ainericiin  .Sainoii.  Ileiiriiigs  to  receive 
|)iihli(:  input  on  the  ( ionncil  iiclion  to 
modify  the  lioimdiii  ies  of  the  Americiin 
.Siiinoa  Eiirge  Peliigic  Ve.ssel  Area  closnri 
(I .I’VA)  will  iilso  he  held. 

DATES:  A  iniblic  hearing  will  he  held  ill 
.Siidies  liy  the  .Seii  (lonference  Koom  in 
Piigo  Piigo  on  Miiy  3,  2014.  The 
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American  Samoa  REAC  meeting  will  be 
held  in  American  Samoa  in  the  village 
of  Tafuna  on  May  5,  2014.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates,  times,  and  locations. 

ADDRESSES:  Written  comments  on  this 
issue  may  be  sent  to  Kitty  M.  Simonds, 
Executive  Director,  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  St.,  Suite  1400,  Honolulu,  HI 
96813.  Comments  may  be  sent  to  the 
Council  via  facsimile  (fax)  at  (808)  522- 
8226. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kitty  M.  Simonds,  Executive  Director, 
WPFMC,  telephone:  (808)  522-8220. 

SUPPLEMENTARY  INFORMATION: 

Date,  Time,  and  Location  for  Public 
Hearing  and  American  Samoa  REAC 
Meeting 

•  Pago  Pago,  American  Samoa — 
Saturday,  May  3,  2014,  from  4  p.m.  to 
6  p.m.,  at  the  Sadies  By  The  Sea 
C'.onference  Room; 

•  Tafuna,  American  Samoa — 

Monday,  May  5,  2014,  from  9  a.m.  to  1 
p.m.  at  the  Port  Administration  Airport 
iluilding,  Tafuna  International  Airport, 
AS  96799; 

4  to  6  p.m..  May  3,  2014,  Sadies  by  the 
.Sea  (k»nf'erenc:e  Room 

Modification  to  the  Boundaries  of  the 
Anuirican  .Samoa  Large  Pelagic  Vcrsscil 
Area  Closure. 

At  its  159th  Meeting,  the  Western 
Pacific  Regional  Fishery  Management 
Council  (liuMited  stairto  |)repare  an 
amendnumt  to  the  INtlagics  Fishery 
I'icosystian  Plan  to  modify  the  I.VPA  and 
identify  options  to  reduce,  for  a  period 
of  one  y(!ar,  the  northern  honndary  of 
tlie  I.VPA  around  Tntnila,  Manna,  and 
Ko.s(!  to  25  nautical  miles  and  to  reduce; 
the;  I.VPA  around  .Swains  to  12  nautical 
mih;s,  as  preliminarily  j)r(;ferr(;d 
all(;rnativ(;.  The  pnrpo.se;  of  this 
amendment  is  to  j)rovide  a  tem])orary 
increa.se  in  tlie  area  that  can  lx;  fished 
hy  the  largo  ves.sel  .segment  of  the 
American  Samoa  longline  fleet  such  that 
competition  between  longline  gears  is 
reduced,  albacore  catch  rates  improved, 
and  that  there  are  reductions  in  the  cost 
of  longline  trips,  thus  improving 
economic  returns  from  the  fishery.  The 
need  for  this  amendment  is  to  promote 
the  efficiency  of  the  American  Samoa 
longline  fishery  at  a  time  when  the 
fishery  is  experiencing  difficulties  in 
maintaining  the  economic  viability  of 
the  fishery. 

9  a.m.  to  1  p.m..  May  5,  2014,  Port 
Administration  Airport  Building, 
Tafuna  International  Airport 

1.  Welcome  and  Introduction  of 
Members 


2.  Report  on  Fishery  Development 

Program 

3.  Report  on  Sanctuaries  Program  in 

American  Samoa 

4.  Marine  Conservation  Plan 

5.  Modification  to  the  Boundaries  of  the 

American  Samoa  Large  Pelagic 
Vessel  Area  closure 

6.  Public  Hearing 

7.  REAC  Discussion  and 

Recommendations 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Kitty  M.  Simonds, 
(808)  522-8220  (voice)  or  (808)  522- 
8226  (fax),  at  least  5  days  prior  to  the 
meeting  date. 

Authority:  16  U.S.C.  1801  at  seq. 

Dated:  April  15,  2014. 

Tracey  L.  Thompson, 

Acting  Deputy  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IKK  Doc.  2()14-0H<jr)4  Mlod  4-18-14;  8:4.‘i  Hin| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XD242 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
.Service  (NMF.S),  National  Oceanic  and 
Atmospheric  Administralion  (NOAA), 

( '.onnnerce. 

ACTION:  Notice  of  a  jnihlic  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  fionncil’s  (Pacific  (iouncil) 
Ad  Hoc  Trawl  Hronndfish  Filectronic 
Monitoring  Technical  Advisory 
(iommittee  and  Groundfi.sh  Filetdronic 
Monitoring  Policy  Advisory  C'.ommittee 
(GEM  Gommittees)  will  hold  a  joint 
work  .session,  which  is  open  to  the 
public. 

DATES:  The  work  session  will  be  held 
May  7  and  8,  2014,  from  9  a.m.  until  the 
earlier  of  5  p.m.  or  when  business  for 
each  day  has  been  completed. 
ADDRESSES:  The  work  session  will  be 
held  at  the  DoubleTree  by  Hilton  Seattle 
Airport,  18740  International  Blvd., 
Seattle,  WA  97188,  telephone:  (206) 
246-8600. 

Council  Address:  Pacific  Council, 
7700  NE  Ambassador  Place,  Suite  101, 
Portland,  OR  97220-1384. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Brett  Wiedoff,  Staff  Officer,  Pacific 
Council;  telephone:  (503)  820-2280. 
SUPPLEMENTARY  INFORMATION:  The  GEM 
Committees  will  hold  a  joint  work 
session  May  7  and  8,  in  Seattle,  WA,  to 
discuss  development  of  an  impact 
analysis  for  the  Pacific  Council’s 
adopted  alternatives  for  a  potential 
electronic  monitoring  program  currently 
being  developed  for  the  Pacific  Coast 
Groundfish  limited  Entry  Trawl  Fishery, 
and  any  other  results  from  the  April 
Pacific  Fishery  Management  Council 
meeting.  No  management  actions  will  be 
decided  at  this  work  session.  The  work 
.session  will  include  review  and 
discussion  of  the  Council’s  adopted 
alternatives  and  other  reports. 

Although  non-emergency  issues  not 
contained  in  the  meeting  agenda  may 
come  before  tbe  GEM  Committees  for 
discussion,  tho.se  i.s.sue.s  may  not  be  the 
subject  of  formal  action  during  this 
meeting.  The  work  .se.s.sion  will  be 
re.stricted  to  those  i.s.sue.s  specifically 
listed  in  this  notice  and  any  i.s.sue.s 
arising  after  publication  of  this  notice 
that  recpiire  emergency  action  under 
.section  3()5(c)  of  the  Magnuson-.Stev(;ns 
F'ishery  Con.servation  and  Management 
Ai;t,  jnovided  the  })uhlic  has  been 
notified  of  the  GEM  committees’  intent 
to  lake  final  action  to  addre.ss  the 
emergency. 

A  meeting  report  will  he  prepared  for 
consideration  by  the  Pacific  Council  at 
its  jnne  2014  meeting  in  Carden  ( irove, 
CA. 

.Special  AccomiiKulaliniis 

This  meeting  is  physically  acce.ssihle 
to  peo|)le  with  di.sahililies.  Keiinesls  for 
sign  language  inter|)retation  or  other 
auxiliary  aids  should  he  directed  to  Mr. 
Kris  Klein.schmidl  at  (503)  820-2280  at 
least  5  days  prior  to  the  meeting  dale. 

Dated:  AjHil  16,  2014. 

Tnicey  I..  Thompsim, 

Acting  Deputy  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Seivice. 
II'R  Doe.  2014-09002  I-'iled  4-18-14;  8:4.5  mnl 
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Administration 
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action:  Notice  of  Open  Meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  of  a  forthcoming  meeting  of 
the  DoC  NOAA  National  Climate 
Assessment  and  Development  Advisory 
Committee  (NCADAC). 

Time  and  Date:  The  meeting  will  be 
held  Tuesday,  May  6,  2014  at  a  time  to 
be  determined.  Please  check  the 
National  Climate  Assessment  Web  site 
at  h tip:/ / www.globalch ange.gov/ wh at- 
we-do/assessment  or  the  NOAA 
NCADAC  Web  site  http:// 
www.nesdis.noaa.gov/NCADAC/ 
Meetings.html  for  the  exact  date  and 
time. 

Place:  This  meeting  will  be  a 
conference  call.  Public  access  and 
materials  will  be  available  at  the  office 
of  the  11. S.  Clobal  Change  Research 
I’rogram,  Conference  Room  A,  Suite 
250,  1717  Pennsylvania  Avenue  NW., 
Washington,  DC  20006.  The  public  will 
not  ho  able  to  dial  into  the  call.  Ploa.se 
chock  the  National  Climate  As.sessment 
Web  site  for  additional  information  at 
http://www.globalchange.gov/what-we- 
do/assessn len t . 

Status:  The  meeting  will  be  o])en  to 
public  participation  with  a  5-nnnnte 
])nblic  connnent  period.  Tin;  NCADAC 
(;x])ects  that  public  statcMiumts  |)re.s(mt(!d 
at  its  iiKMitings  will  not  be  r(!|H;tilive  of 
previously  submitted  verbal  or  written 
statements.  In  general,  each  individual 
or  group  making  a  verbal  pnt.senlal ion 
will  lx;  limil(;(l  to  a  total  linn;  of  two 
minutes.  Wrill(;n  (:onnn(;nls  sbonid  be 
received  in  the  NCADAC  DI'O’s  office 
by  W(;dnesday,  April  ,'tO,  2014  to 
provide  sufficient  lime  for  N(  lADAC 
review.  Wrill(;u  comm(;uls  received  by 
the  NCADAC  Did  )afl(;r  W(;(luesday, 
A|)ril  .'to,  2014  will  be  distributed  to  tin; 
NCADAC,  but  may  not  be  r(;viewed 
|)rior  to  tin;  m(;eling  dale. 

Sj)ecial  Acconiinodations:  Tbe.se 
me(;tiug.s  are  j)by.sically  acce.ssible  to 
|x;o|)le  with  disabilities.  Recpiests  for 
special  accommodations  may  be 
directed  no  later  than  12  p.m.  on 
Wednesday,  April  30,  2014  to  Dr. 
Cynthia  Decker,  SAB  Executive 
Director,  SSMC3,  Room  11230,  1315 
East-West  Hwy.,  Silver  Spring,  MD 
20910. 

Matters  To  Be  Considered:  Please  refer 
to  the  Web  page  http:// 
www.nesdis.noaa.gov/NCADAC/ 
Meetings.html  for  the  most  up-to-date 
meeting  agenda,  when  available. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Cynthia  Decker,  Designated  Federal 
Officer,  National  Climate  Assessment 
and  Development  Advisory  Committee, 
NOAA,  Rm.  11230,  1315  East-West 
Highway,  Silver  Spring,  Maryland 
20910.  (Phone:  301-734-1156,  Fax; 


301-713-1459,  Email:  Cynthia. Decker® 
noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

National  Climate  Assessment  and 
Development  Advisory  Committee  was 
established  in  December  2010.  The 
committee’s  mission  is  to  synthesize 
and  summarize  the  science  and 
information  pertaining  to  current  and 
future  impacts  of  climate  change  upon 
the  United  States;  and  to  provide  advice 
and  recommendations  toward  the 
development  of  an  ongoing,  sustainable 
national  assessment  of  global  change 
impacts  and  adaptation  and  mitigation 
strategies  for  the  Nation.  Within  the 
scope  of  its  mission,  the  committee’s 
specific  objective  is  to  produce  a 
National  Climate  Assessment. 

Dated;  April  17,  2014. 

Jamie  Krauk, 

Acting  Chief  Financial  Officer/Chief 
Achninistrative  Officer,  Office  of  Oceanic  and 
Atmospheric  Research,  National  Oceanic  and 
Atmospheric  A dministration . 

IKK  Doc.  2014-(l‘)11«  Kilod  4-18-14;  8:45  iiinl 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XD228 

Advisory  Committee  to  the  U.S. 

Section  to  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT);  Spring 
Species  Working  Group  Meeting 

AGENCY:  Niiliuiiiil  Marine  Fi.sberies 
.Service  (NMF.S),  National  ( iceaiiic  and 
Alino.s|)beri(:  Adiniiiislralioii  (NOAA), 

( iniiiiuerce. 

ACTION:  Notice  of  Advi.sory  ( ;ouuuill<;e 
lueetiiig. 

SUMMARY:  The  spring  ineetiug  of  the 
Advisory  ('.oininiltee  ((ioininiltee)  to  the 
U.S.  Sficlion  to  the  International 
Commission  for  the  (Conservation  of 
Atlantic  Tunas  (I(XIAT)  on  March  4-5, 
2014,  was  canceled  due  to  a  winter 
storm  warning  and  temporary,  weather- 
related  closure  of  Washington,  DC-area 
offices  of  the  Federal  Government.  The 
meeting  has  been  rescheduled  for  May 
1-2,  2014,  with  a  revised  agenda.  As 
originally  planned,  the  Committee  will 
meet  with  its  Technical  Advisors  to 
discuss  matters  relating  to  ICCAT, 
including  the  2013  Commission  meeting 
results;  research  and  management 
activities;  global  and  domestic 
initiatives  related  to  ICCAT;  the  Atlantic 
Tunas  Convention  Act-required  report 
on  any  identification  of  countries  that 
are  diminishing  the  effectiveness  of 


ICCAT;  the  results  of  meetings  of  the 
Committee’s  Species  Working  Groups; 
and  other  matters  relating  to  the 
international  management  of  ICCAT 
species.  There  will  also  be  a  closed 
session  consultation  to  discuss  the 
amendment  of  ICCAT’s  Convention. 
DATES:  The  open  sessions  of  the 
Committee  meeting  will  be  held  on  May 
1,  2014,  8:45  a.m.  to  12:45  p.m.,  and 
3:30  p.m.  to  4  p.m.;  and  May  2,  2014, 

9  a.m.  to  12:45  p.m.  Closed  sessions  will 
be  held  on  May  1,  2014,  1:30  p.m.  to  3 
p.m.,  and  4  p.m.  to  6:30  p.m.;  and  on 
May  2,  2014,  8  a.m.  to  9  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hilton  Hotel,  1750  Rockville  Pike, 
Rockville,  MD  20852.  The  phone 
number  is  (301)  468-1100. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rachel  O’Malley  at  (301)  427-8373. 
SUPPLEMENTARY  INFORMATION:  I’he 
Advisory  Committee  to  the  U.S.  Section 
to  1(X]AT  will  meet  in  open  session  to 
receive  and  discuss  information  on  the 
2013  K'.CiAT  meeting  results  and  U.S. 
imjilementation  of  ICXiAT  decisions; 
NMFS  re.search  and  monitoring 
activities;  global  and  domestic 
initialiv(!s  related  to  ICtiAT;  Ibe  Atlantic 
Tunas  Convention  Act-re(|nire(l 
consultation  on  any  identification  of 
countries  that  are  diininisbing  tin; 
effectivene.ss  of  ICCAT;  tin;  results  of  tin; 
nn;(;t  ings  of  t  In;  ( lommi lice’s  .Sp(;ci(;s 
Working  Croups;  and  otb(;r  matl(;rs 
r(;lating  to  tin;  int(;riiational 
nianag(;nn;nl  of  It  X  !A  T  sp(;cies.  Tin; 
public  will  bav(;  acc(;.ss  lo  lln;  op(;n 
s(;ssions  of  lln;  m(;(;ling,  bnl  lln;r(;  will 
lx;  no  opportnnity  for  public  comm(;nl. 

A  copy  of  tin;  ag(;n(la  is  availabh;  from 
lln;  Connnill(;(;’s  l';x(;cnli ve  .S(;cr(;lary 
upon  r(;(pn;sl  (.s(;(;  FOR  FURTHER 
INFORMTION  CONTACT  abovi;). 

Tin;  Committ(;(;  will  nn;(;t  in  its 
.Sj)(;ci(;s  Working  Croiqis  for  part  of  Ibe 
aft(;rnoon  of  May  1, 2014,  and  for  one 
hour  on  tbe  morning  of  May  2,  2014. 
The.se  sessions  are  not  open  to  tbe 
public,  but  the  re.sults  of  the  species 
working  group  discussions  will  be 
reported  to  the  full  Advisory  (Committee 
during  the  Committee’s  open  session  on 
May  2,  2014.  In  addition,  the  Committee 
will  meet  in  closed  session  on  the 
afternoon  of  May  1,  2014,  to  discuss 
sensitive  information  relating  to 
upcoming  international  negotiations  on 
the  amendment  of  the  ICCAT 
Convention. 

Special  Accommodations 

The  meeting  location  is  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Rachel  O’Malley 
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at  (301)  427-8373  at  least  5  days  prior 
to  the  meeting  date. 

Dated:  April  16.  2014. 

Jean-Pierre  Pie, 

Acting  Director,  Office  of  International 
Affairs,  National  Marine  Fisheries  Service. 
|1'R  Doc.  2014-09029  ImIocI  4-18-14;  8:45  am) 
BILLING  CODE  3510-22-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

agency:  Committee  for  Purchase  From 
Peojile  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  Procurement 
l.i.st. 

SUMMARY:  This  action  adds  products  and 
services  to  the  Procurement  Li.st  that 
will  he  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

DATES:  Effective  Date:  5/20/2014. 
ADDRESSES:  Committee  for  Purchase 
From  Peojile  Who  Are  Blind  or  Severely 
Disabled,  1401  S.  Clark  Street,  Suite 
10800,  Arlington,  Virginia  22202-4140. 
FOR  FURTHER  INFORMATION  CONTACT: 

Barry  S.  Lineback,  Telephone:  (703) 
003-7740,  Fax:  (703)  603-0655,  or  email 
CMTEFedReg@AbiIityOne.gov. 
SUPPLEMENTARY  INFORMATION: 

Additions 

On  12/20/2013  (78  FR  77105-77106) 
and  2/14/2014  (79  FR  8943-8944),  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  of  proposed  additions 
to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  products  and  services  and  impact  of 
the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  products  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  8501-8506  and  41  CFR 
51-2.4. 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 


products  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
products  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  8501-8506)  in 
connection  with  the  products  and 
services  propo.sed  for  addition  to  the 
Procurement  List. 

Knd  of  Certification 

Accordingly,  the  following  jiroducts 
and  services  are  added  to  the 
Proc:urement  List: 

Products 

Hungoo  Kojjo,  Floxiblo,  w/Crimjiod  l.oop.s 

NSN:  ."iCMn-UO-NIH-OlZ?— 3  fool,  Hlaok 
NSN:  5340-()0-NIR-()129— f)  foot,  Olack 
NSN:  534()-()()-N18-()192— 3  foot, 

Ciiinoiillngo 

NSN:  .'i34l)-()l)-NIB-()1!)3— 3  foot,  Olivo  Drab 
NSN:  5340-()0-NI8-t)194— 3  foot,  Orango 
NSN:  5340-()()-NIH-()19.')— 3  foot.  Tan 
NSN:  534()-()0-NlB-()196— .5  foot, 

Oaniouflago 

NSN:  5340-()()-NlB-0197— 5  foot,  Olivo  Drab 
NSN:  .5340-(K)-NIB-()198— .5  foot,  Orango 
NSN:  5340-00-NIB-0199— 5  foot.  Tan 
NPA:  ]j.C.  Industrio.s  fortbo  Blind,  liu;., 
Durham,  NO 

Contracting  Activity:  DEFENSE  LOOISTIOS 
AGENCY  TROOP  SUPPORT, 
PHILADELPHIA,  PA 
COVERAGE:  B-List  for  the  Broad 

Government  Requirement  as  aggregated 
by  the  Defense  Logistics  Agency, 
Philadelphia,  PA. 

Gauze,  Petrolatum,  Sterile,  White,  36"  x  3" 

NSN:  6510-01-362-4959 
NPA:  Lighthouse  Works,  Orlando,  FL 
Contracting  Activity:  DEFENSE  LOGISTICS 
AGENCY  TROOP  SUPPORT. 
PHILADELPHIA,  PA 
COVERAGE:  C-List  for  100%  of  the 
requirement  of  the  Department  of 
Defense,  as  aggregated  by  the  Defense 
Logistics  Agency  Troop  Support, 
Philadelphia,  PA. 

Services 

Service  Type/Location:  Base  Operations 
Support  Service,  National  Geospatial- 
Intelligence  Agency,  NGA  Gampus  West, 
3200  S  2nd  Street,  St.  Louis,  MO 
NPAs:  ServiceSource,  Inc.,  Alexandria,  VA 
(Prime),  GW  Resources,  Inc.,  New 
Britain,  GT  (Subcontractor) 

Contracting  Activity:  DEPT  OF  DEFENSE, 
NATIONAL  GEOSPATIAL- 
INTELLIGENGE  AGENGY,  ARNOLD, 
MO 

The  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  (Committee)  administers  the 
AbilityOne  Program  in  accordance  with 
statutory  and  regulatory  requirements. 
Committee  regulations  at  41  CFR  51-2- 


4  state  that  for  a  commodity  or  service 
to  be  suitable  for  addition  to  the 
Procurement  List  (PL)  each  of  the 
following  criteria  must  be  satisfied: 
employment  potential;  nonprofit  agency 
qualifications,  capability,  and  level  of 
impact  on  the  current  contractor  for  the 
commodity  or  service. 

Comments  were  received  from  the 
incumbent  contractor.  The  contractor, 
an  Ala.ska  Native  Corporation  (ANC), 
.states  that  the  Committee  should  not 
add  the  project  to  the  PL,  as  it  would 
result  in  severe  adverse  impact  ou  their 
firm  and  that  the  service  c;annot  be 
performed  as  retjuired  by  the  Javits- 
Wagner-O’Day  (JWOD)  Act.  The 
contractor  li.sts  several  reasons  why  the 
.service  should  not  be  added  to  the  PI., 
including:  The  Base  Operations  Support 
(BOS)  .service  is  the  ANC’s  large.st 
contract,  rej)re.senting  over  35%  of  its 
FY12  sales  revenue;  the  contractor  has 
been  a  continuous  supjilier  of  the 
.service  .since  1999  and  relies  on  its  track 
record  of  successful  performance;  ANCs 
are  defined  as  “economically 
disadvantaged  busine.ss  enterprises,” 
which  precludes  the  Committee  from 
including  its  parent  and  affiliated 
corporations’  financial  sales  revenue 
when  assessing  impact;  and  the  addition 
would  violate  the  intent  of  various 
.statutes  and  regulations  that  confer 
contracting  benefits  on  ANCs.  The 
contractor  also  a.ssert.s  that  the  BOS 
service  contract  will  not  generate 
employment  for  people  with  severe 
disabilities  because  they  claim  it  cannot 
be  performed  using  a  75%  severely 
disabled  workforce  which  they  say  is 
required  by  the  JWOD  Act  for  each 
service;  and,  they  assert  that  the 
proposed  AbilityOne  nonprofit  agency 
is  not  capable  of  performing  the  service 
or  doing  so  at  a  fair  market  price. 

Information  provided  by  the 
contracting  activity  shows  that  the 
current  contract  for  BOS  service  was 
awarded  to  the  contractor  as  a  large 
business  in  May  2009,  following  a  full 
and  open  competition.  The  last  option 
year  ends  on  June  30,  2014.  Following 
required  government  contracting 
protocols,  the  contracting  activity 
conducted  market  research  and 
developed  an  acquisition  strategy 
seeking  an  AbilityOne  nonprofit  agency 
solution  for  the  BOS  service.  The 
contracting  activity  has  worked  closely 
with  the  AbilityOne  Program  and  the 
proposed  nonprofit  agency,  and  advises 
the  Committee  that  it  is  fully  confident 
of  the  technical  capability  of  the 
nonprofit  agency  to  perform  the  services 
using  a  workforce  consisting  of  persons 
with  severe  disabilities.  The  contracting 
activity  fully  participated  in  the 
development  of  the  recommended  fair 
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market  price  considered  by  the 
Committee. 

In  accordance  with  its  regulations,  the 
Committee  considers  whether  the 
addition  of  an  item  to  the  PL  would 
likely  have  a  severe  adverse  impact  on 
the  current  contractor  by  evaluating  the 
financial  data  of  the  current  contractor 
and  its  affiliated  and  parent 
corporations.  The  (knnmittee  does  not 
.sej)arate  contractors  into  “economically 
disadvantaged  business  enterprise” 
categories  when  reviewing  the  requested 
financial  information.  'I’he  contractor 
refused  to  provide  the  financial 
information  of  its  affiliated  and  parent 
corporations.  Following  its  .standard 
practice,  without  such  information,  the 
Committee  was  unable  to  determine 
whether  the  addition  of  the  .service  to 
the  PL  would  result  in  severe  advor.se 
impact  or  if  the  contractor  was  more 
dependent  on  the  sales;  therefore,  the 
Committee  notified  the  contractor  that  it 
was  j)ro(:eediug  with  development  of 
the  project. 

Tlie  contractor  claims  that  AN(;.s  are 
granted  certain  contracting  benefits 
which  slundd  prevent  the  Cknnmittee 
from  adding  this  project  to  the  PL. 

1  lowever,  the  Ck)mmittee’.s 
responsibility  is  to  implement  the  JWOD 
Act  and  the  Covernment’s  policy  to 
increa.se  employment  opportxmities  for 
people  who  are  blind  or  .severely 
disabled.  The  Committee’s  authority  to 
determine  whether  products  or  services 
are  .suitable  for  procurement  from 
people  with  significant  disabilities  is 
not  precluded  by  the  limited  contract 
preferences  afforded  to  ANCs.  The 
Committee  determines  that  the  JWOD 
Act  coexists  with  and  remains  relevant 
in  light  of  the  statutes  that  afford  limited 
contract  preference  to  ANCs. 

The  contractor  is  incorrect  in  alleging 
that  the  BOS  service  contract  will  not 
generate  employment  for  people  with 
severe  disabilities  since  each  fimction  or 
service  will  not  be  performed  using  a 
75%  severely  disabled  workforce, 
thereby  demonstrating  that  the 
nonprofit  agency  is  incapable  of 
performing  the  services  or  doing  so  at  a 
fair  market  price.  The  JWOD  Act  has  no 
requirement  that  each  service  involved 
in  a  contract  be  performed  using  a  75% 
disabled  workforce.  The  Committee 
determines  which  services  and  products 
provided  by  qualified  nonprofit 
agencies  employing  people  who  are 
blind  or  severely  disabled  are  suitable  to 
be  added  to  the  PL.  A  qualified 
nonprofit  agency  is  one  that  employs 
people  who  are  blind  or  severely 
disabled  for  not  less  than  75%  of  the 
direct  labor  hours  involved  in 
furnishing  all  goods  and  services 
provided  by  the  nonprofit  agency  during 


the  fiscal  year,  including  those 
furnished  outside  the  AbilityOne 
Program.  The  nonprofit  agencies 
proposed  to  perform  the  work  will 
maintain  compliance  with  the  .statutory 
direct  labor  ratio  requirement. 

Moreover,  the  information  available  to 
the  Cknnmittee  convincingly  documents 
that  the  BOS  service  will  generate 
employment  for  people  with  severe 
di.sahilities;  that  the  nonprofit  agency  is 
capable  of  performing  the  services;  and 
that  the  service  can  he  performed  at  a 
fair  market  price  established  by  the 
Committee. 

Accordingly,  after  full  consideriition, 
the  fk)mmittee  has  determined  that  the 
service  in  (piestion  is  suitable  for 
addition  to  the  Procurement  Li.st. 

Service  l'ype/U)cation:  )fmitorial  .Service, 

D.S.  Fish  fiiui  Wildlife  .Service,  Region  (>. 
Nalioiidl  I'iiighi  and  Wildlife  Properly 
Repository  and  Law  Fnforceinent  Office, 
(I'ixce))!  wildlife  property  storage  area 
(warehouse)),  ti.S.SO  Oateway  Road,  RMA, 
Hnilding  128,  Commerce  (aty,  CO 
NI’A:  North  Mcitro  (iommnnity  Services  for 
I)(!velo])mentaily  Disabled,  Westminster, 
CO 

('.ontractiiig  Act/W/y;  DFP  T  OK  THF 

INTFRIOR,  IJ.S.  FI.SD  AND  WII.DI.IFF 

.SFRVicF,  c;ontrac;tin(;  and 

CFNFRAl.  .SFRVIC.FS  DIV,  DKNVt-R,  C.O 

Barry  S.  Lincback, 

Director,  Business  Operations. 

IFR  Doc.  2014-09005  Filed  4-18-14;  8:45  ami 
BILLING  CODE  6353-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

agency:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Additions  to  and 
Deletions  from  the  Procurement  List. 


SUMMARY:  The  Committee  is  proposing 
to  add  services  to  the  Procurement  List 
that  will  be  provided  by  the  nonprofit 
agency  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  deletes  products  previously 
furnished  by  such  agency. 

DATES:  Comments  Must  Be  Received  On 
Or  Before:  5/ 20/2014. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  1401  S.  Clark  Street,  Suite 
10800,  Arlington,  Virginia  22202-4149. 
FOR  FURTHER  INFORMATION  OR  TO  SUBMIT 
COMMENTS  CONTACT:  Barry  S.  Lineback, 
Telephone;  (703)  603-7740,  Fax:  (703) 


603-0655,  or  email  CMTEFedBeg^ 

Abili  tyOne.gov. 

SUPPLEMENTARY  INFORMATION:  I'his 
notice  is  published  pursuant  to  41 
IJ.S.C.  8503(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  proposed  actions. 

Additions 

If  the  Committee  approves  the 
propo.sed  additions,  the  entities  of  the 
Imderal  Covernment  identified  in  this 
notice  will  he  required  to  provide  the 
.services  listed  below  from  the  nonjirofit 
agency  employing  persons  who  are 
blind  or  have  other  .severe  disabilities. 

The  following  .services  are  jiroposed 
for  addition  to  the  Procurement  Li.st  for 
provision  by  the  nonprofit  agency  listed; 

Services 

Seivice  l'ype/l,ocalions:  Building  ()|)onili()ii.s 
mul  Miiiiitommce  .Services 

O.SA,  I’B.S,  Region  2,  Theodore  Roo.sevell 
ll.S  Coiirthou.se,  .South  Wing,  Fimmuel 
Lelhir  U..S.  Courthou.se,  North  Wing,  22.5 
C.fidimm  Rlnzii  Fast,  Brooklyn,  NY 

C.SA,  BBS,  Region  2,  tJ.S.  Rost  Offici;  and 
txmrad  B.  Duherstein,  Bankrujitcy 
Courthou.se,  271  Cadman  Rlaza  Fast, 
Brooklyn,  NY 

NBA:  Fedcap  Rehabilitation  Services,  Inc., 
New  York,  NY 

Contracting  Activity:  CSA/Rublic  Buildings 
Service,  Brooklyn,  NY 

Deletions 

The  following  products  are  proposed 
for  deletion  from  the  Procurement  List: 

Products 

Calendars 

NSN:  7530-01-587-9589— DA YMAX 
System,  2013,  JR  Planner,  6-hole, 
Burgundy 

NSN:  7530-01-587-9730— DA  YMAX 
System,  2013,  Planner,  7-hole,  Desert 
Camouflage 

NSN:  7530-01-587-9730L— DAYMAX 
System,  2013,  Planner,  7-hole,  Desert 
Camouflage 

NSN:  7530-01-587-9702— DAYMAX 

System,  2013,  LE  Planner,  3-hole,  Navy 
NSN:  7530-01-587-9713— DAYMAX 

System,  2013,  JR  Deluxe  Planner,  6-hole, 
Digital  Camouflage,  Black 
NSN:  7530-01-587-9716— DAYMAX 

System,  2013,  GLE  Planner,  7-hole,  Navy 
NSN:  7530-01-587-9716L— DAYMAX 

System,  2013,  GLE  Planner,  7-hole,  Navy 
w/logo 

NSN:  7530-01-587-9713L— DAYMAX 

System,  2013,  JR  Deluxe  Planner,  6-hole, 
Digital  Camouflage,  Black  w/logo 
NSN:  7530-01-587-9702L— DAYMAX 

System,  2013,  LE  Planner,  3-hole,  Navy 
w/logo 

NSN:  7530-01-587-9639— DAYMAX 
System,  2013,  GLE  Planner,  7-hole, 
Burgundy 

NSN:  7530-01-587-9671— DAYMAX 
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System,  2013,  GLE  Planner,  7-hole,  Black 
NSN:  7530-01-587-9691— DA YMAX 

System,  2013,  JR  Deluxe  Planner,  6-hole, 
Black 

NSN:  7530-01-587-9698— DA  YMAX 

System,  2013,  JR  Planner,  6-hole,  Black 
NSN:  7530-01-587-9698L— DAYMAX 

System,  2013,  JR  Planner,  6-hole,  Black 
w/logo 

NSN:  7530-01-587-9697— DAYMAX 

System,  2013,  JR  Planner,  6-hole,  Navy 
NSN:  7530-01-587-9697L— DAYMAX 
System,  2013,  JR  Planner,  6-hole,  Navy 
w/logo 

NSN:  7530-01-587-9691L— DAYMAX 

System,  2013,  JR  Deluxe  Planner,  6-hole, 
Black  w/logo 

NSN:  7530-01-587-9671L— DAYMAX 

System,  2013,  GLE  Planner,  7-hole,  Black 
w/logo 

NSN:  7530-01-587-9639L— DAYMAX 
System,  2013,  GLE  Planner,  7-hole, 
Burgundy  w/logo 

NSN:  7530-01-587-9631— DAYMAX 

System,  2013,  IE  Planner,  3-hole,  Navy 
NSN:  7530-01-587-9631L— DAYMAX 
System,  2013,  IE  Planner,  3-hole,  Navy 
w/logo 

NSN:  7530-01-587-9610— DAYMAX 
System,  2013,  IE  Planner,  3-hole, 
Burgundy 

NSN:  7530-01-587-9614— DAYMAX 

System,  2013,  LE  Planner,  3-hole,  Black 
NSN:  7530-01-587-9629— DAYMAX 

System,  2013,  IE  Planner,  3-hole,  Black 
NSN:  7530-01-587-9629L— DAYMAX 

System,  2013,  IE  Planner,  3-hole,  Black 
w/logo 

NSN:  7530-01-587-9614L— DAYMAX 

System,  2013,  LE  Planner,  3-hole,  Black 
w/logo 

NSN:  7530-01-587-9610L— DAYMAX 
System,  2013,  IE  Planner,  3-hole, 
Burgundy  w/logo 

NSN:  7530-01-587-9589L— DAYMAX 
System,  2013,  JR  Planner,  6-hole, 
Burgundy  w/logo 

NSN:  7530-01-587-9588— DAYMAX 
System,  2013,  LE  Planner,  3-hole, 
Burgundy 

NSN:  7530-01-587-9588L— DAYMAX 
System,  2013,  LE  Planner,  3-hole, 
Burgundy  w/logo 

NSN:  7530-01-588-1508— DAYMAX 
System,  2014,  Planner,  7-hole,  Digital 
Gamouflage 

NSN:  7530-01-588-1 508L— DAYMAX 
System,  2014,  Planner,  7-hole,  Digital 
Gamouflage  w/logo 
NSN:  7510-01-545-3772— DAYMAX 
System,  2013,  Galendar  Pad,  Typo  II 
NSN:  7510-01-545-3779— DAYMAX 
System,  2013,  Galendar  Pad,  Type  1 
NSN;  7530-01-545-3755— DAYMAX 
.Sysliiin,  2013,  A))])ointmont  Refill 
NSN:  751 0-01-588-01 1 2— DA  YMAX 

Syst(!m,  2013,  Tahlxid  Monthly,  JR,  (>- 
hole 

NSN;  7 5 1 0  ()1  -5 88-01 27~  I)AYMAX 

.Syslian,  2013,  W(!ek  at  a  View,  ( ILL,  7- 
hole 

NSN;  7510  01-588  013!1-  DAYMAX 

.System,  2013,  Month  at  a  View,  Ifi/LE,  3- 
hole 

NSN;  7510  01-5880148  DAYMAX 

.System,  20  1 3,  Talihed  Monthly,  IE/LI\,  3- 


hole 

NSN;  7510-01-588-0157— DAYMAX 

System,  2013,  Day  at  a  View,  GLE,  7-hole 

NSN;  7510-01-588-0162— DAYMAX 

System,  2013,  Week  at  a  View,  lE/LE,  3- 
hole 

NSN;  7510-01-588-0178— DAYMAX 

System,  2013,  Tabbed  Monthly,  GLE,  7- 
hole 

NSN;  7510-01-588-0186— DAYMAX 

System,  2013,  Month  at  a  View,  GLE,  7- 
hole 

NSN;  7510-01-588-0199— DAYMAX 

System,  2013,  Day  at  a  View,  lE/LE,  3- 
hole 

NSN;  7530-01-588-0104— DAYMAX 
System,  2013,  DOD  Planner,  3-hole, 
Burgundy 

NSN;  7530-01-588-0104L— DAYMAX 
System,  2013,  DOD  Planner,  3-hole, 
Burgundy  w/logo 

NSN;  7530-01-588-0121— DAYMAX 

System,  2013,  Planner,  7-hole,  Woodland 
Camouflage 

NSN;  7530-01-588-0121L— DAYMAX 

System,  2013,  Planner,  7-hole,  Woodland 
Camouflage  w/logo 

NSN;  7530-01-588-1523— DAYMAX 
System,  2013,  Planner,  7-hole,  Digital 
Camouflage 

NSN;  7530-01-588-1523L— DAYMAX 
System,  2013,  Planner,  7-hole,  Digital 
Camouflage  w/logo 

NSN;  7510-01-589-0592— DAYMAX 
System,  Replacement  Binder,  GLE,  7- 
hole.  Zipper  Closure,  Digital  Camouflage 

NPA:  Easter  Seals  Western  and  Central 
Pennsylvania,  Pittsburgh,  PA 

Contracting  Activity:  General  Services 
Administration,  New  York,  NY 

Barry  S.  Lineback, 

Director,  Business  Operations. 

iFRDoc.  2014-09006  Filed  4-18-14;  8:45  am] 

BILLING  CODE  6353-01-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 
[Docket  ID:  DoD-201 4-OS-0049] 

Privacy  Act  of  1974;  System  of 
Records;  Correction 

AGENCY:  Defense  Information  Sy.stems 
Agency,  DoD. 

ACTION:  Notice  to  delete  a  System  of 
Records  Notice;  correction. 

SUMMARY:  On  April  9,  2014  (79  FR 
19587J,  DoD  publi.shed  a  notice  deleting 
a  Privacy  Act  System  of  Records  notice, 
KB90.1(),  Joint  Fnterprise  Directory 
Services  (JFD.SJ.  The  Reason  was  written 
inaccurately,  and  this  notice  corrects  tin; 
error. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeaindle  Weathers  Jimkins,  (191  li  ( !o()|)er 
Avenue,  Fort  Mciade,  Ml)  207.5.5-7901, 
or  (301 J  22.5-B15M. 

SUPPLEMENTARY  INFORMATION:  On  April 
9,  2014  (79  FR  19.5B7J,  Dol)  piihlished 


a  notice  deleting  a  Privacy  Act  System 
of  Records  notice,  K890.10,  Joint 
Enterprise  Directory  Services  (JEDS). 
Subsequent  to  the  publication  of  that 
notice,  DoD  discovered  that  the  Reason 
paragraph  for  the  deletion  was 
inaccurately  written. 

Correction 

On  page  19587,  in  the  second  column, 
in  the  “Deletion”  paragraph,  make  the 
following  correction: 

DELETION: 

K890.10,  Joint  Enterprise  Directory 
Services  (JEDS)  (January  31,  2008,  73  FR 
5825). 

Reason:  Based  on  a  recent  review  of 
DISA  systems  of  records  notices, 
K890.10,  Joint  Enterprise  Directory 
Services  (JEDS)  (January  31,  2008,  73  FR 
5825),  was  decommissioned  in 
September  2013;  all  records  were 
destroyed  in  accordance  with  the 
approval  NARA  disposition  schedule; 
therefore,  K890.10,  Joint  Enterprise 
Directory  Services  (JEDS)  can  be 
deleted. 

Dated:  April  16,  2014. 

Aaron  Siegel, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  2014-08989  Filed  4-18-14;  8:45  am] 

BILLING  CODE  5001-06-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

U.S.  Air  Force  Academy  Board  of 
Visitors  Notice  of  Meeting 

AGENCY:  U.S.  Air  Force  Academy  Board 
of  Visitors 

ACTION:  Meeting  Notice. 

SUMMARY:  In  accordance  with  10  U.S.C. 
9355,  the  U.S.  Air  Force  Academy 
(USAFA)  Board  of  Visitors  (BoV)  will 
hold  a  meeting  in  the  Longworth  House 
Office  Building,  Room  1310, 
Wa.shington,  DC  on  June  17,  2014.  The 
meeting  will  begin  at  9:30  a.m.  'I'lie 
jnirpo.se  of  this  meeting  is  to  review 
morale  and  discijilino,  social  climate, 
curriculum,  instruction,  infrastructure, 
fiscal  affairs,  academic  methods,  and 
other  matters  relating  to  the  Academy. 
.Specific  tojiics  for  this  meiiting  include 
a  .Superintendent’s  U|)date,  including  a 
Diversity  U|)date  briefing,  a  Cla.ss  of 
2014  AF.SC  Composition  and  Cla.ss  of 
2018  Demographics  Briefing,  and  a 
.Slimmer  Program  l.inen|)  Briefing;  a 
Rated  Accessions  Briefing;  an  Inspector 
Ceneral  Confidential  Informant  Ont- 
hrief;  and  a  Board  Recommendation 
Discussion.  In  accordance  with  5  U..S.(;. 
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552b,  as  amended,  and  41  CFR  102- 
3.155,  one  session  of  this  meeting  shall 
be  closed  to  the  public  because  it 
involves  matters  covered  by  subsection 
(cK6)  of  5  U.S.C.  552b.  Public 
attendance  at  the  open  portions  of  this 
USAFA  BoV  meeting  shall  be 
accommodated  on  a  first-come,  first- 
served  basis  up  to  the  reasonable  and 
safe  capacity  of  the  meeting  room.  In 
addition,  any  member  of  the  public 
wishing  to  provide  input  to  the  USAFA 
BoV  should  submit  a  written  statement 
in  accordance  with  41  CFR  102-3. 140(c) 
and  10(aK3)  of  the  Federal  Advisory 
Committee  Act  and  the  procedures 
described  in  this  paragraph.  Written 
statements  must  address  the  following 
details:  The  issue,  discussion,  and  a 
recommended  course  of  action. 
Supporting  documentation  may  also  be 
included  as  needed  to  establish  the 
appropriate  historical  context  and 
provide  any  necessary  background 
information.  Written  statements  can  be 
submitted  to  the  Designated  Federal 
Officer  (DFO)  at  the  Air  Force  address 
detailed  below  at  any  time.  However,  if 
a  written  statement  is  not  received  at 
least  10  calendar  days  before  the  first 
day  of  the  meeting  which  is  the  subject 
of  this  notice,  then  it  may  not  be 
provided  to  or  considered  by  the  BoV 
until  its  next  open  meeting.  The  DFO 
will  review  all  timely  submissions  with 
the  BoV  Chairman  and  ensure  they  are 
provided  to  members  of  the  BoV  before 
the  meeting  that  is  the  subject  of  this 
notice.  For  the  benefit  of  the  public, 
rosters  that  list  the  names  of  BoV 
members  and  any  releasable  materials 
presented  during  tbe  open  portions  of 
tbis  BoV  meeting  shall  be  made 
available  upon  request. 

If  after  review  of  timely  submitted 
written  comments  and  the  BoV 
Chairman  and  DFO  deem  appropriate, 
they  may  choose  to  invite  the  submitter 
of  tbe  written  comments  to  orally 
present  the  issue  during  an  open  portion 
of  the  BoV  meeting  that  is  the  subject  of 
tbis  notice.  Members  of  tbe  BoV  may 
also  petition  tbe  C^hairman  to  allow 
specific  personnel  to  make  oral 
jH'o.sentations  before  the  BoV.  In 
accordance  with  41  CiFR  102-3. 14()(d), 
any  oral  j)resentations  ludbre  tbe  BoV 
shall  be  in  accordance  with  agency 
guidelines  provided  pnrsnant  to  a 
written  invitation  and  tbis  paragraph. 
Direct  (piest inning  of  BoV  members  or 
meeting  participants  by  tbe  public  is  not 
permitted  except  with  the  approval  of 
the  I )!'( )  and  ( iliairman. 

FOR  FURTHER  INFORMATION  CONTACT:  I' or 
additional  information  or  to  attend  this 
BoV  meeting,  contact  Maj  Mark  Cipolla, 
Accessions  and  Training  I  tivision,  AF/ 


AlPT,  1040  Air  Force  Pentagon, 
Washington,  DC  20330,  (703)  695-4066, 
mark. cipolla@us.af. mil. 

Henry  Williams, 

Airforce  Federal  Register  Liaison  Officer. 

|FR  Doc.  2014-08978  Filed  4-18-14;  8:45  am] 

BILLING  CODE  5001-06-P 


DEPARTMENT  OF  EDUCATION 

[Docket  No.:  ED-201 4-ICCD-001 5] 

Agency  Information  Collection 
Activities;  Submission  to  the  Office  of 
Management  and  Budget  for  Review 
and  Approvai;  Comment  Request; 
Annual  Student  Activities  Report 

AGENCY:  Office  of  Postsecondary 
Education  (OPE),  Department  of 
Education  (ED). 
action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  3501  et  seq.),  ED  is 
proposing  an  extension  of  an  existing 
information  collection. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  21, 
2014. 

ADDRESSES:  Comments  submitted  in 
response  to  this  notice  should  be 
submitted  electronically  through  the 
Federal  eRulemaking  Portal  at  http:// 
www.regulations.gov  by  selecting 
Docket  ID  number  ED-2014-ICCD-0015 
or  via  postal  mail,  commercial  delivery, 
or  hand  delivery.  If  the  regulations.gov 
site  is  not  available  to  the  public  for  any 
reason,  ED  will  temporarily  accept 
comments  at  ICDocketMgr®ed.gov. 
Please  note  that  comments  submitted  by 
fax  or  email  and  those  submitted  after 
the  comment  period  will  not  be 
accepted;  ED  will  only  accept  comments 
during  the  comment  period  in  this 
mailbox  when  the  regulations.gov  site  is 
not  available.  Written  requests  for 
information  or  comments  submitted  by 
postal  mail  or  delivery  shoidd  be 
addressed  to  the  Director  of  the 
Information  Collection  (Clearance 
Division,  U.S.  De[)artmont  of  Education, 
400  Maryland  Avenue  SW.,  l.BJ, 
Mailstoj)  l,-()M-2-2E319,  Room  2l';i03, 
Washington,  DC  20202. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
.s|)(!ciiic  (|ne.stion.s  related  to  collection 
activities,  plea.se  contact  Carmen 
Cordon,  202-21 9-7 1 36. 

SUPPLEMENTARY  INFORMATION:  Tbe 
Department  of  I'idncation  (I'iDj,  in 
accordance  with  tbe  Paperwork 
K(!(lncl ion  Act  of  1995  (PKA)  (44  tk.S.t;. 
:i506(c)(2)( A)),  provides  tbe  gimeral 
public  and  Federal  a];enci(;s  wilb  an 


opportunity  to  comment  on  proposed, 
revised,  and  continuing  collections  of 
information.  This  helps  the  Department 
assess  the  impact  of  its  information 
collection  requirements  and  minimize 
the  public’s  reporting  burden.  It  also 
helps  the  public  understand  the 
Department’s  information  collection 
requirements  and  provide  the  requested 
data  in  the  desired  format.  ED  is 
soliciting  comments  on  the  proposed 
information  collection  request  (ICR)  that 
is  described  below. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department:  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accmate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected:  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology.  Please  note  that  written 
comments  received  in  response  to  this 
notice  will  be  considered  public 
records. 

Title  of  Collection:  Annual  Student 
Activities  Report. 

OMB  Control  Number:  1840-0781. 

Type  of  Review:  An  extension  of  an 
existing  information  collection. 

Respondents/ Affected  Public: 
Individuals  or  households. 

Total  Estimated  Number  of  Annual 
Responses:  100. 

Total  Estimated  Number  of  Annual 
Burden  Hours:  300. 

Abstract:  Section  703  of  the  Higher 
Education  Act  of  1965,  as  amended, 
authorizes  the  Secretary  to  award 
fellow.ships  under  the  Jacob  K.  Javits 
Fellowship  Program  for  graduate  .study 
in  the  arts,  humanities,  and  social 
.sciences.  The  fellowships  support 
graduate  .students  of  superior  ability 
selected  on  the  basis  of  demon.strated 
achievement,  exceptional  promise  and 
financial  need.  This  information 
collection  jirovides  the  U.S.  Department 
of  fiduccition  with  information  needed 
to  determine  if  fellows  have  made 
substantial  progress  toward  meeting  tbe 
program’s  objectives  and  allows 
program  staff  to  monitor  and  evaluate 
tinie-to-degree  completion  and  tbe 
graduation  rate  of  javits  fellows. 
Uongress  lias  mandated,  Ibroiigb  tbe 
(iovernmeni  PeiTormaiice  Fesnits  Act  of 
I99;{,  tbal  tbe  II..S.  De|)arlmenl  of 
I'idiicatioii  provide  (locmneiitation 
regarding  Ibi!  progriiss  being  made  by 
tbe  |irogram. 
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Dated:  April  16,  2014. 

Kate  Mullan, 

Acting  Director,  Information  Collection 
Clearance  Division,  Privacy,  Information  and 
Records  Management  Services,  Office  of 
Management. 

IFR  Doc.  2014-08982  Filed  4-18-14;  8:45  am] 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

[Docket  No.:  ED-201 3-ICCD-01 56] 

Agency  Information  Collection 
Activities;  Submission  to  the  Office  of 
Management  and  Budget  for  Review 
and  Approvai;  Comment  Request; 

Race  to  the  Top — District  Annuai 
Performance  Report 

AGENCY:  Office  of  the  Secretary/Office  of 
the  Deputy  Secretary  (OS),  Department 
of  Education  (ED). 

ACTION;  Notice. 

SUMMARY:  111  accordance  witli  the 
I’aperwork  Kediictioii  Act  of  (44 
IF.S.O.  chapter  .'IfiUI  c/  .sf.-i/.j,  Id)  i.s 
pi'o|)osing  a  new  information  collection. 
DATES:  Interested  persons  are  invited  to 
snhmit  comments  on  or  heiore  May  2  I , 
X()I4. 

ADDRESSES:  ( ionnnenis  snhmilted  in 
response  to  this  notice  should  he 
snhmilted  electronically  thron)’h  the 
l  ederal  el<nlemakin|'  I’orlal  at  lillp:// 
www.n')>nl(ili<ni;;.j’uv  hy  :;eleclin).’ 

I  locket  II )  nninhei  Id  )  X.(II4  Kitil)  IIIMi 
or  via  postal  mail,  commercial  delivery, 
or  hand  dijlivery.  /'/co.sy:  noir  that 
t  nmiiiriils  siilimilird  hy  fax  or  innoil 
iiikI  those  stihmilird  o//c/  Ihe  comminil 
period  will  not  he  oeeepled.  Wi  illen 
m(|nests  lor  inlorinalion  or  comnienis 
snhmitted  hy  postal  mail  or  delivery 
should  he  addressed  to  the  Diif;clor  oi 
the  Iniormalion  (iolleclion  (ilearance 
Division,  II..S.  Department  of  Idincation, 
400  Maryland  Avenue  ,SW.,  I.M),  Koom 
'ZKIUS,  Washinglon,  DC  2()2()2-4.^i:i7. 
FOR  FURTHER  INFORMATION  CONTACT:  Eor 
()nestion,s  related  to  collection  activities 
or  burden,  plea.se  call  Stephanie 
Valentine,  202-41)1-0526  or 
electronically  mail  ICDocketMgr® 
ad. gov.  Please  do  not  .send  comments 
here.  We  will  ONLY  accept  comments 
in  this  mailbox  when  the 
regulations.gov  site  is  not  available  to 
the  public  for  any  reason. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Education  (ED),  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA)  (44  U.S.C. 
3506(c)(2)(A)),  provides  the  general 
public  and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed, 
revised,  and  continuing  collections  of 


information.  This  helps  the  Department 
assess  the  impact  of  its  information 
collection  requirements  and  minimize 
the  public’s  reporting  bmden.  It  also 
helps  the  public  understand  the 
Department’s  information  collection 
requirements  and  provide  the  requested 
data  in  the  desired  format.  ED  is 
soliciting  comments  on  the  proposed 
information  collection  request  (ICR)  that 
is  described  below.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  e.stimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Dejiartment  minimize  the 
burden  of  this  collection  ou  the 
nisjnuideuls,  iucludiug  through  the  use 
of  informatiou  technology.  Plea.se  note 
that  written  comments  received  in 
respon.se  to  this  notice  will  he 
considered  public  records. 

i'ille  oj  ( iolleel ion:  Pace  lo  the  'Dtp — 
District  Annn.d  Piiilorinanci:  Keport. 

( >MH  ( loot rol  Nninher:  16'.)4  Nl'iW. 

t  ype  of  Review:  A  new  i nioi  nml  ion 
collect  ion. 

Re.spondenis/Alleeled  Ridilii::  .M.ile, 

I  .ociil,  III  Ti  ihal  ( iovernments. 

rol(d  I'isl innded  Ntnnher  of  Anmnd 
Responsi:s:  2  I . 

Tohd  list innded  Nninherof  Annnid 
Rnrden  I  lours:  1,1  I 

Ahsirarl :  t  )\i  May  22,  20  12,  the 
.'^iecielai  Y  announced  the  Race  lo  the 
Top  Di.sliict  pioj'ram,  which  i.s  de.sij'ned 
to  hnild  on  the  inonientniii  ol  olhei  Race 
lo  the  Top  coinpetilions  hy  encoina)’,in|’, 
hold,  innovalive  letorm  al  the  local 
level.  In  EY  2012,  the  Department 
awarded  ap|)roxiinately  .$.'<63  million  to 
It)  Race  lo  the  Top  District  grantees 
repre.senting  55  local  educational 
agencies  (l.l'iAs),  with  grants  ranging 
from  .$10  to  $40  million.  Applications 
for  the  EY  2013  comjietition  are 
currently  under  peer  review  and  the 
Department  plans  to  make  awards  in 
Decombor  2013  for  a  total  of 
approximately  $120  million.  EY  2013 
grantees  will  utilize  the  same  Annual 
Performance  Report  (APR)  template  as 
FY  2012  Race  to  the  Top  District 
grantees. 

In  order  to  fulfill  our  responsibilities 
for  programmatic  oversight  and  public 
reporting,  the  Department  has 
developed  a  Race  to  the  Top  District 
Annual  Performance  Report  (APR)  that 
is  tied  directly  to  the  FY  2012  and  FY 
2013  Race  to  the  Top  District  selection 
criteria  and  priorities  previously 


established  and  published  in  the 
Federal  Register.  The  report  is 
grounded  in  the  key  performance  targets 
included  in  grantees  approved  Race  to 
the  Top  District  plans.  Grantees  will  be 
required  to  report  on  their  progress 
improving  student  outcomes  and 
implementing  personalized  learning 
environments,  including  narrative 
sections  on  progress  and  key 
performance  indicators.  Each  grantee 
district  will  submit  a  Race  to  the  Top 
District  APR  on  an  annual  basis.  The 
first  report  for  the  16  FY  2012  districts 
is  anticipated  to  be  collected  during 
.spring  2014  with  FY  2013  grantees 
reporting  for  the  first  time  in  spring 
2015.  Districts  will  submit  the  narrative 
elements  and  quantitative  measures  via 
an  online  data  collection  platform  that 
will  then  he  converted  into  a 
trausjjarent  jnihlic  disjjliiy. 

Diitiid:  Ajtril  1.5,  2014  . 

Sle|ihiiiiiit  Vtiioiiliiii;, 

Aeling  Director,  Infornuilion  Collection 
Clearance  Division,  Privacy,  Inforination  and 
Records  ManageinenI  Services,  ( Iff  ice  of 
Manai’ennail. 

|l'l<  Doc.  xill'l  (lltMMI  I’iloil  4  III  14:  ll:4!>  Mini 
1)11  t  ING  coat  4000  01  P 

DEPARTMENT  OF  EDUCATION 

ICiitnIuy  ol  Fodoriil  Doinoutic  AHHlHlnnco 
(CFDA)  Nuinbor:  64.0631 

Annual  Updotos  to  the  Income 
Contingent  Repayment  (ICR)  Plan 
Formula  for  2014 — William  D.  Ford 
Federal  Direct  Loan  Program 

AGENCY:  l•(!(l(!l:ll  .MndenI  Aid. 

I  )(;|):n  lmenl  iil  l  idncal inn. 
action:  Nnlice. 

SUMMARY:  The  .Secrelary  imnnnnce;;  Ihe 
.'innn.'il  n|)(latn.s  In  Ihe  KiR  plan  Innnnla 
Inr  2014,  as  required  hy  .'<4  ( iER 
665.209(a)(6),  In  give  nnlice  In  I )irect 
Lnan  hnrrnwers  anil  Ihe  |)nhlic 
regarding  how  monihly  IGR  payment 
amounts  will  he  calculated  for  the 
2014-2015  year. 

DATES:  The  adjustments  to  Ihe  income 
percentage  factors  for  the  IGR  plan 
formula  contained  in  this  notice  are 
effective  from  July  1,  2014,  to  Juno  30, 
2015,  for  any  borrower  who  enters  the 
ICR  plan  or  has  his  or  her  monthly 
payment  amount  recalculated  under  the 
ICR  plan  during  that  period. 

FOR  FURTHER  INFORMATION  CONTACT:  Ian 
Foss,  U.S.  Department  of  Education,  830 
First  Street  NE.,  Room  113H2, 
Washington,  DC  20202.  Telephone: 

(202)  377-3681  or  by  email:  ian.foss® 
ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD)  or  a  text 
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telephone  (TTY),  call  the  Federal  Relay 
Service  (FRS),  toll  free,  at  1-800-877- 
8339. 

SUPPLEMENTARY  INFORMATION:  Under  the 
William  D.  Ford  Federal  Direct  Loan 
(Direct  Loan)  Program,  borrowers  may 
choose  to  repay  their  loans  (Direct 
Subsidized  Loans,  Direct  Unsubsidized 
Loans,  Direct  PLUS  Loans  made  to 
graduate  or  professional  students,  and 
Direct  Consolidation  Loans)  under  the 
ICR  plan.  The  ICR  plan  bases  the 
borrower’s  repayment  amount  on  the 
borrower’s  income,  family  size,  loan 
amount,  and  the  interest  rate  applicable 
to  each  of  the  borrower’s  loans. 

A  Direct  Loan  borrower  who  repays 
his  or  her  loans  under  the  ICR  plan  pays 
the  les.ser  of:  (1)  The  amount  that  he  or 
she  would  pay  over  12  years  with  fixed 
payments  multiplied  hy  an  income 
percentage  factor  or  (2)  20  pcnctmt  of 
discretionary  income. 

I'lach  year,  to  refhict  (;hang«!S  in 
inflation,  w(!  adjust  tlu!  income 
percentage  factor  used  to  calcnlale  a 
horrower’s  ICK  payim!nl.  We  use  the 
adjusted  income  |)erceiitage  iaclors  to 
calculate  a  hoi  rower’s  month ly  l(  ilt 
payment  amonni  wlien  the  hoi  rower 
initially  ap|)lies  lor  the  It  il<  plan  or 
when  the  lionower  .snhniils  his  or  her 
annnal  incuine  docnnienlalion,  as 
leipiiied  nndei  the  l(  iK  plan.  This  nolii.e 
ciinlains  the  adjusted  inciinie  | lei i :entag,e 
lai.liirs  I  III  2011,  examples  nl  how  the 


monthly  payment  amount  in  ICR  is 
calculated,  and  charts  showing  sample 
repayment  amoimts  based  on  the 
adjusted  ICR  plan  formula.  This 
information  is  included  in  the  following 
three  attachments: 

•  Attachment  1 — Income  Percentage 
Factors  for  201 4 

•  Attachment  2 — Examples  of  the 
Calculations  of  Monthly  Repayment 
Amounts 

•  Attachment  3 — Charts  Showing 
Sample  Repayment  Amounts  for 
Single  and  Married  Borrowers 

In  Attachment  1,  to  reflect  changes  in 
inflation,  we  have  updated  the  income 
percentage  factors  that  were  published 
in  the  Federal  Register  on  June  4,  2013 
(78  FR  33395).  Specifically  we  have 
revised  the  table  of  income  j)ercentage 
factors  hy  changing  the  dollar  amoimts 
of  the  incomes  shown  hy  a  percentage 
e(|nal  to  the  estimated  percentage 
change  between  the  nol-seasonally- 
adjnsled  Consumer  I'rice  Index  lor  all 
III  him  consumers  lor  Deceniher  201. 3 
and  I lecemher  20 II. 

The  income  percentage  Iaclors 
rellecled  in  AllaclinienI  I  may  cause  a 
horiower’s  paynienis  to  he  lower  than 
they  were  in  prior  years,  even  il  the 
lioriower's  income  is  the  .same  as  in  the 
|ii  iiii  year.  I  Inwevei ,  the  revi.sed 
lepaymenl  anionni  mine  ai.cinalely 
lellei.t.s  the  inipaci  iil  inllalion  iin  the 
hill  rower’s  cm  lent  alii  Id  y  to  lepay. 


Accessible  Format:  Individuals  with 
disabilities  can  obtain  this  document  in 
an  accessible  format  (e.g.,  braille,  large 
print,  audiotape,  or  compact  disc)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  in  this  section  of  the  notice. 

Electronic  Access  to  This  Document: 
The  official  version  of  this  document  is 
the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the 
official  edition  of  the  Federal  Register 
and  the  Code  of  Federal  Regulations  is 
available  via  the  Federal  Digital  System 
at:  www.gpo.gov/fdsys.  At  this  site,  you 
can  view  this  document,  as  well  as  all 
other  documents  of  this  Department 
published  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Document 
Format  (PDF).  To  u.se  PDF  you  must 
have  Adobe  Acrobat  Reader,  which  is 
available  free  at  the  site. 

Yon  may  al.so  access  docnmenls  of  the 
Department  published  in  the  Federal 
Kl^gisler  hy  using  the  article  search 
lealiire  at:  www.rederahegi.sler.gov. 
.Specifically,  Ihroiigh  the  advanced 
search  leal  me  at  this  site,  yon  can  limit 
yoiii  search  to  docnment.s  pnhiished  hy 
the  I  )epai  Inient . 
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Allachmnnt  2 — Rxiiinplns  of  the 
(ialculutions  of  Monthly  Kopaymont 
Amounts 

(amoral  notos  about  tlu;  oxamplos  in 
this  attachment: 

•  Wo  have  a  calculator  that  borrowers 
can  use  to  estimate  what  their  payment 
amount  would  be  under  the  ICR  plan. 
The  calculator  is  called  the  “Repayment 
Estimator”  and  is  available  at 
StudentAid.gov/repayment-estimator. 
This  calculator  provides  a  detailed, 
individualized  assessment  of  a 
borrower’s  loans  and  repayment  plan 
options,  including  the  ICR  plan. 

•  The  interest  rates  used  in  the 
examples  are  for  illustration  only.  The 
actual  interest  rates  on  an  individual 
borrower’s  Direct  Loans  depend  on  the 
loan  type  and  when  the  postsecondary 
institution  first  disbursed  the  Direct 
Loan  to  the  borrower. 

•  The  Poverty  Guideline  amounts 
used  in  the  examples  are  from  the  2014 
U.S.  Department  of  Health  and  Human 
Services  (HHS)  Poverty  Guidelines  for 
the  48  contiguous  States  and  the  District 
of  Columbia.  Different  Poverty 
Guidelines  apply  to  residents  of  Alaska 
and  Hawaii.  The  Poverty  Guidelines  for 
2014  were  published  in  the  Federal 
Register  on  January  22,  2014  (79  P'R 
3593). 

•  All  of  the  examples  use  an  income 
])ercentage  factor  corresponding  to  an 


adjusted  gross  iucouH!  (ACI)  iu  tlu;  table 
ill  Attaclimeiit  1.  If  your  ACI  is  not 
listed  ill  the  income  jierceiitage  factors 
table  in  Attachment  1,  calculate  the 
ajiplicable  income  percentage  by 
following  the  instructions  under  the 
heading  later  in  this  attachment. 

•  Married  borrowers  may  repay  their 
Direct  Loans  jointly  under  the  ICR  plan. 
If  a  married  couple  elects  this  option, 
we  add  the  outstanding  balance  on  the 
Direct  Loans  of  each  borrower  and  we 
add  together  both  borrowers’  AGIs  to 
determine  a  joint  ICR  payment  amount. 
We  then  prorate  the  joint  payment 
amount  for  each  borrower  based  on  the 
proportion  of  that  borrower’s  debt  to  the 
total  outstanding  balance.  We  bill  each 
borrower  separately. 

•  For  example,  if  a  married  couple, 
John  and  Sally,  has  a  total  outstanding 
Direct  Loan  debt  of  $60,000,  of  which 
$40,000  belongs  to  John  and  $20,000  to 
Sally,  we  would  apportion  67  percent  of 
the  monthly  ICR  payment  to  John  and 
the  remaining  33  percent  to  Sally.  To 
take  advantage  of  a  joint  ICR  payment, 
married  couples  need  not  file  taxes 
jointly;  they  may  file  separately  and 
subsequently  provide  the  other  spouse’s 
tax  information  to  the  borrower’s 
Federal  loan  servicer. 


Ciilculiiling  the  Monthly  Payment 
Amount  Using  a  Standard  Amortization 
and  a  12-Year  Repayment  Period. 

Tbe  formula  to  amortize  a  loan  with 
a  .standard  schedule  (in  which  each 
])ayment  is  the  same  over  the  course  of 
the  repayment  period)  is  as  follows; 

M  =  Px<(l-i-12j  +  Il-  (1  +(1  + 

12)}-  -N]> 

In  the  formula — 

•  M  is  the  monthly  payment  amount; 

•  P  is  the  outstanding  principal 
balance  of  the  loan  at  the  time  the 
calculation  is  performed; 

•  I  is  the  annual  interest  rate  on  the 
loan,  expressed  as  a  decimal  (for 
example,  for  a  loan  with  an  interest  rate 
of  6.8  percent,  0.068);  and 

•  N  is  the  total  number  of  months  in 
the  repayment  period  (for  example,  for 
a  loan  with  a  12-year  repayment  period, 
144  months). 

For  example,  assume  that  Billy  has  a 
$10,000  Direct  Unsubsidized  Loan  with 
an  interest  rate  of  6.8  percent. 

Step  1:  To  solve  for  M,  first  simplify 
the  numerator  of  the  fraction  by  which 
we  multiply  P,  the  outstanding 
principal  balance.  To  do  this  divide  I, 
the  interest  rate,  as  a  decimal,  by  12.  In 
this  example,  Billy’s  interest  rate  is  6.8 
percent.  As  a  decimal,  6.8  percent  is 
0.068. 

•  0.068  +  12  =  0.005667 
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•  II  IIIII.I.I.7  I  II. 1. 1. 1.(11141.1.  Il.llllll'/y/y, 
airj)  1:  I'in.illy,  niilvi;  liii  M,  llin 

niDiillily  |iiiyinnnl  .'iiiidiiiiI,  liy 

inn  II  i  |il  y  i  iij',  llin  Diil.slnniliiif',  |iri  nci  |i:il 

linhin(;n  iil  llin  liinii  liy  llin  rnnnll  (li  nln|i 

4. 

•  .$11). (Kill  Xll. 01(117772  $101.7(1 

riin  Kiinainilnr  nl  Ilii;  nx<'ini|)ln.s  in  llii.s 
all:i(:liin(;nl  will  iinly  .show  llin  rn.snit.s  nl 
llin  riirninla. 

I'lxdinplc  I .  Iliniida  i.s  .singin  with  no 
dn|)niidnnl.s  and  lia.s  .$  I  .^i.OOO  in  DirncI 
.Siil).si(li/,nd  and  Uii.siilisidi/.nd  l.oan.s. 

'l  lin  iiiinrn.sl  rain  on  Mrnnda’.s  loan.s  i.s 
(l.HO  jinrcnnt,  and  she  has  an  A(;i  of 
.$27,H38. 

Step  1 :  Dnlnrminn  thn  total  monthly 
payment  amount  basnd  on  what  Hrnnda 
would  pay  over  12  years  using  standard 
amortization.  'I’o  do  this,  use  the 
formida  that  precedes  Example  1 .  In  this 
example,  the  monthly  payment  amount 
would  he  $152.67. 

Step  2:  Multiply  the  result  of  Step  1 
hy  the  income  percentage  factor  shown 
in  the  income  percentage  factors  table 
(see  Attachment  1  to  this  notice)  that 
corresponds  to  Brenda’s  AGI.  In  this 
example,  an  AGI  of  $27,838  corresponds 
to  an  income  percentage  factor  of  71.89 
percent. 

•  0.7189  X  $152.66  =  $109.75 
Step  3:  Determine  20  percent  of 

Brenda’s  discretionary  income  and 
divide  by  12  (discretionary  income  is 
AGI  minus  the  HHS  Poverty  Guideline 
amount  for  a  borrower’s  family  size  and 
State  of  residence).  For  Brenda,  subtract 
the  Poverty  Guideline  amount  for  a 
family  of  one  from  her  AGI,  multiply  the 
re.sult  hy  20  percent,  and  then  divide  hy 
12: 

•  $27,838  -  $11,670  =  $16,168 

•  $16,168  X  0.20  =  $3,233.60 

•  $3,233.60  +  12  =  $269.47 

Step  4:  Ciompare  the  amount  from 
Stej)  2  with  the  amount  from  Step  3. 


’t  in;  hiwnr  nl  Ihi;  Iwn  will  In;  ihi; 
niDiillily  II  !l<  piiynii;nl  jiniDiinl  In  llii.s 
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iiniDiinl  I  iih  iiliilnd  nndi;i  .'ilnp  2. 
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“I  innf;iiil  iiiilns  iiI.diiI  Ihn  nxnnipins  in 
this  nllni .hninnl”| 

.'i/n/i  /  Add  |DSi;pli'.s  nnd  .‘insnn’s 
I  )i  i<;(.l  I  .Dim  linliiiif  .ir.s  Id  df;lni  nii  nn  I  hni  r 
i.Dinliinnd  n)>,)',rn)'nlf;  liiiiii  linlniK.n: 

•  $ll),(l()ll  I  $l!i,(ll)ll  $2!.. (Kill 
Slr]i  2:  I  Inini  III i in;  I  In;  CDinlii  in;il 

nninihly  p.iymnnl  nniDiinl  hn  |DSi;|ih 
nnd  .Sn.snn  hn.s<;d  dii  wlinl  liiilli 
liDi  riiwnrs  wtinld  pay  DVi;r  12  yi;nis 
using  sinndnrd  niinii li/.nl ion.  I  n  do  lids, 
nsi;  tin;  iDi'iiinln  Ihnt  pii;(:(;d(;s  I'ixnnipli; 

I .  In  I  his  (;xnmpli;,  Ihi;  (:ombiin;d 
nionlldy  pnynn;iit  nmonni  would  In; 
$254.44. 

Step  3:  Midli|)ly  tin;  n;snll  of  .S((;p  2 
hy  the  iiiconu;  |)ercentage  factor  shown 
in  die  income  perc(;nlage  factors  lahle 
(.see  Attachment  1  to  this  notice)  that 
corre.sponds  to  Joseph  and  Susan’s 
combined  AGI.  In  this  example,  the 
combined  AGI  of  $78,622  corresponds 
to  an  income  percentage  factor  of  109.40 
percent. 

•  1.094  X  $254.44  =  $278.36 
Step  4:  Determine  20  percent  of 

Joseph  and  Susan’s  combined 
discretionary  income  (discretionary 
income  is  AGI  minus  the  HHS  Poverty 
Guideline  amount  for  a  borrower’s 
family  size  and  State  of  residence).  To 
do  this  subtract  the  Poverty  Guideline 
amount  for  a  family  of  two  from  the 
combined  AGI,  multiply  the  result  by  20 
percent,  and  divide  by  12: 

•  $78,622  -  $15,730  =  $62,892 

•  $62,892  X  0.20  =  $12,578.40 

•  $12,578.40  +  12  =  $1,048.20 
Step  5:  Compare  the  amount  from 

Step  3  with  the  amount  from  Step  4. 

The  lower  of  the  two  will  be  Joseph  and 
Susan’s  joint  monthly  payment  amount. 
Joseph  and  Susan  will  jointly  pay  the 
amount  calculated  under  Step  3 
($278.36). 

Step  6:  Because  Joseph  and  Susan  are 
jointly  repaying  their  Direct  Loans 
under  the  IGR  plan,  the  monthly 
jiayment  amount  c:alculated  under  Step 
4  applies  to  both  Josejih  and  Susan’s 
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would  bn  ,$6  1 0.66. 

Step  2:  Multiply  Ihn  rn,snlt  ol  .Sinp  I 
liy  Ihn  iiicomi;  p(;i(:(;nlagn  tnetor  stiown 
in  llin  incomn  |)(;rcnntagn  factors  table 
(.snn  Attachment  1  to  tliis  notici;)  tliat 
conesponds  to  David’s  ACil.  In  this 
example,  an  AGI  of  .$32,552  corresponds 
to  an  incom(!  j)erc(!ntage  factor  of  80.33 
jiercent. 

•  0.8033  X  $610.66  =  $490.54 
Step  3:  Determine  20  percent  of 

David’s  discretionary  income  and  divide 
by  12  (discretionary  income  is  AGI 
minus  the  HHS  Poverty  Guideline 
amount  for  a  borrower’s  family  size  and 
State  of  residence).  To  do  this  subtract 
the  Poverty  Guideline  amount  for  a 
family  of  one  from  David’s  AGI, 
multiply  the  result  by  20  percent,  then 
divide  by  12: 

•  $33,123  -  $11,670  =  $21,453 

•  $21,453  x0.20  =  $4,290.60 

•  $4,290.60  +  12  =  $357.55 

Step  4:  Compare  the  amount  from 
Step  2  with  the  amount  from  Step  3. 

The  lower  of  the  two  will  be  David’s 
monthly  payment  amount.  In  this 
example,  David  will  be  paying  the 
amount  calculated  under  Step  3 
($357.55). 

Interpolation.  If  an  income  is  not 
included  on  the  income  percentage 
factor  table,  calculate  the  income 
percentage  factor  through  linear 
interpolation.  P’or  example,  assume  that 
Joan  is  single  with  an  income  of 
$50,000. 

Step  1:  Find  the  close.st  income  li.sted 
that  is  less  than  Joan’s  income  ($50,000) 
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iiiid  tli(!  clo.so.st  inconu;  listed  tliiit  is 
^n!Jit(!r  Ihiiii  Joan’s  iiicoiiu!  (S.'iO.OOO). 

Stc})  2:  Sul)tra(:t  the  lowcir  anioiint 
from  the  higher  ainoimt  (ff)r  this 
discussion  we  will  call  the  resxdt  tlu; 
“income  interval’’); 

•  $52,178  -  $41,804  =  $10,574 

Step  3:  Determine  the  difference 
between  the  two  income  percentage 
factors  that  correspond  to  the  incomes 
used  in  Step  2  (for  this  discussion,  we 
will  call  the  result  the  “income 
percentage  factor  interval’’): 

•  100.00  percent  -  88.77  percent  = 

11.23  percent 


.S'/cy;  4;  Subtract  from  Joan’s  incoim! 
theclo.sest  income  shown  on  the  chart 
that  is  less  than  Joan’s  inconu!  of 
$50,t)00: 

•  $50,000  -  $41,804  =  $8,308 

Stop  5:  Divide  the  result  of  Step  4  by 
the  income  interval  determined  in  Step 
2: 

•  $8,398  +  $10,574  =  79.40  percent 
Step  6:  Multiply  the  re.sult  of  Step  5 

hy  the  income  percentage  factor 
interval: 

•  1 1 .23  percent  x  79.40  percent  =  8.91 7 

percent 

Step  7:  Add  the  result  of  Step  8  to  the 
lower  of  the  two  income  percentage 


factors  used  in  Step  .3  to  calculate  the 
income  |)(!rceiilage  factor  intcs  val  for 
$50,000  in  income: 

•  8.917  |)erc.ent  +  88.77  percent  =  ?)7.()‘) 
j)erc(!nt  (rounded  to  the  nearest 
hundredth) 

'I’he  residt  is  the  income  percentage 
factor  that  we  will  use  to  calculate 
Joan’s  monthly  repayment  amount 
under  the  ICR  plan. 

Attachment  3 — Charts  Showing  Sample 
Repayment  Amounts  for  Single  and 
Married  Borrowers 

BILLING  CODE  4000-01-P 
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DEPARTMENT  OF  EDUCATION 

Applications  for  New  Awards; 
Personnei  Deveiopment  to  improve 
Services  and  Resuits  for  Children  With 
Disabiiities — Leadership  Consortia  in 
Sensory  Disabiiities  and  Disabiiities 
Associated  With  intensive  Service 
Needs 

agency:  Office  of  Special  Education  and 
Rehabilitative  Services,  Department  of 
Education. 

ACTION:  Notice. 


Overview  Information 

I’crsonnal  D(;velo{)ii}f;nt  to  liuprovo 
Services  end  Itesidls  for  (  '.hildreu  with 
Disohilities — l.e(t(h;rship  (Consortia  iii 
Sensory  l)isol>ilities  and  Disohilities 
Associoted  with  hit(nisive  Stn  vice  Needs 

Noticii  ill vil ill).',  iippliciil ions  loi  now 
iiwiirds  lor  lisciil  ynni  (I'  Y)  7.0  M. 

( iiiliil'i)',  III  i'ltiliinil  I  li iiiiitsi ii  A.ssisliini  It 

((  I  lA)  Niiiiilini :  ll'l .  It'.'.lil  I . 

DAII'S:  Apple  iilinii;.  Aviidnlilc:  April  7.1, 
70  1-1. 

/  h-odloie  /o;  liiiie.iiollid  nj 
Apple  tilioiis:  )  mill  I>,  7.0  I  -1 

Ih-oilhie-  l<ii  hileiynvi-i  iiee-iiliil 
/fri'/cir  Aii)',ii;;l  -1,  7.0  1-1 

r'lill  T  ext  «if  A iiiioiiiK.eiiiiml 

I.  I'  liiitliii);  ( Ipporliiiiilv  I  lesri  iplifiii 

I'm pnse  <>1  I'loynmi:  piiipo.'ins  ol 

llii.';  pro)',riiiii  iirn  lo  (  I  |  linip  ndilrns;; 

.Miili!  idniil  ilind  iinnih:  lor  hi)’, lily 
•  |inililiiMl  iinr.somiol  in  spncinl 
ndiicniioii,  rohitnd  sorvien.s,  isirly 
iiiinrvoiil ion,  aiid  rn^pilar  ndnciilion  lo 
work  willi  cliildrnn,  inclndiii)^  inl.inls 
and  loddlnrs,  with  disaliditins;  and  (7) 
nnsnre  llial  lliosn  personnel  have  the 
nece.ssary  skills  and  knowledge,  derived 
Iron)  practices  thal  have  been 
delennined  tlirough  scienlifically  based 
re.search  and  experience,  to  he 
successful  in  serving  those  childnai. 

hriorities: 'l'h\s  c()nij)etition  has  one 
absolute  priority  with  two  focus  areas. 

In  accordance  with  34  CiFR 
75.105(h)(2)(v),  the  absolute  priority  is 
from  allowable  activities  specified  in 
the  statute  (see  .sections  662  and  681  of 
the  Individuals  with  Disabilities 
Education  Act  (IDEA)). 

Absolute  Priority:  For  FY  2014  and 
any  subsequent  year  in  which  we  make 
awards  from  the  list  of  unfunded 
applicants  from  this  competition,  this 
priority  is  an  absolute  priority.  Under  34 
CFR  75.105(c)(3),  we  consider  only 
applications  that  meet  this  priority. 

This  priority  is; 


Personnel  Development  to  Improve 
Services  and  Results  for  Children  With 
Disabilities — Leadership  Consortia  in 
Sensory  Disabilities  and  Disabilities 
Associated  with  Intensive  Service  Needs 

Background 

Over  the  last  two  decades,  the  need 
for  leadership  personnel  who  are 
prepared  at  the  doctoral  level  to  fill 
faculty  positions  in  special  education, 
early  intervention,  and  related  services 
has  increased  (Sindelar  &  Taylor,  1988; 
Smith  &  Lovett,  1987;  Smith,  Pi  on,  & 
Tyler,  2004;  Smith,  Robb,  West,  &  Tyler, 
2010;  Woods  &  Snyder,  2009).  The  need 
is  (;v(in  greater  for  facidty  focusing  on 
sensory  di.sahilities  or  disabilities 
a.ssociated  with  intensive  .service  needs. 
In  many  cases,  the  difficulty  of 
recruiting  doctoral-level  faculty  to  fill 
vacant  positions,  coinhined  with  tlie 
high  cost  to  iiniversilies  of  maintaining 
highly  specialized  programs,  often  put 
even  long  standing  programs  at  risk  ol 
he  ill)',  closed  (I  lilka,  I  laydoii.  Hi  Mei  tens, 
7.()()7,  Iwaiis,  Idliol,  Hood,  l)ri)',g.s,  Mori, 

K  johii.siiii,  7.l)()l>;  lliiehiier,  Merk  Adam, 
."ill  yker,  K  Wolle,  '.'.((((-1;  jolm.soii,  i'.Otl.'l). 
Fill  idly  iiDMiihei.s  in  lhe.se  |iiogiiees  are 
ies|imi.sihle  loi  leai  her  and  .sei  vii.e 
piovidei  |ae|iaialioe  a.s  well  as 
1  oedeclei)',  leseaii  h  ue  he.', I  jeai  le.es. 
Ther.e  lai  idly  shoilages  will  ledei.e  Ihe 
.■aip|dy  ol  (rlleclive  leai  hers  and  .<;ervi(.e 
|aoviders  loi  Ibis  hi)',h  need  )',imip  ol 
miauls,  loddlers,  chddiee,  and  ymilh 
wdh  di.'iahililie.';  while  also  rest  riel i ii); 

Ihe  evidence  ha.':e  on  hesi  |e,'i(.l  ii.es  lor 
sepporliii)',  Ihese  po|mhil  ions. 

Hoi.loral  level  per.'ameel  are  al.'io 
needed  lo  .'a;rve  in  admiei.slralive 
posilioiis  ill  .^ilale  ediicalioeal  a)',eecies 
(.Sl'iAs),  local  ediical ioeal  a)',eecies 
(l.l'iAs),  lead  a)',eiicies  (LAs),  and  early 
ielerveiilioii  .services  programs  (EI.S 
programs),  where  they  snpervisi!  and 
evaluate  the  im|)lemeiitatioii  of 
evidence-lia.sed  interventions  and 
instructional  |)rograms  to  make  sure  that 
.State  or  local  agencies  are  meeting  the 
needs  of  children  with  di.sahilities.  A 
shortage  of  doctoral-level  per.sonnel 
])r(!paring  service  providers,  conducting 
research  on  he.st  practices,  and  .serving 
a.s  administrators  at  the  State  and  local 
level  can  negatively  affect  the  provision 
of  .services  to  children  with  sensory 
impairments  and  intensive  .service 
needs. 

Few  university  programs  include 
specialized  training  in  sensory 
disabilities  and  few  have  training 
programs  to  address  students  with 
disabilities  with  intensive  service  needs. 
Those  universities  that  have  these 
programs  often  have  only  one  faculty 
position  because  of  shortages  of  highly 
skilled  doctoral-level  personnel  and  the 


high  cost  of  maintaining  these  programs. 
Single-faculty  programs  are  limited  in 
the  number  of  scholars  they  can  prepare 
and  mentor,  and  they  are  limited  in  the 
range  of  the  academic  curriculum  and 
the  diversity  of  opportunities  available 
to  scholars.  The  scarcity  of  specialized 
training  programs  in  turn  limits  the 
opportunity  for  scholars  to  pursue 
doctoral  degrees  in  these  high-need 
areas.  Often,  these  programs  only  admit 
a  small  number  of  scholars  each  year 
due  to  faculty  constraints. 

The  Office  of  Special  Education 
Programs  (OSEP)  has  funded  leadership 
jneparation  consortia  in  sensory 
di.sahilities  (blind  and  visually 
impaired,  deaf-blind,  and  deaf  and  hard 
of  hearing)  since  2004.  'I'he  academic 
and  career  outcomes  of  consorlinm 
.scholars  are  exceplional.  The  nalional 
median  lime  to  complete  a  doctorate  in 
edncalioii  i.s  I  1.7  years,  while  niediaii 
time  lo  coiii|tlelioii  lor  coii.soilinm 
scholai.s  is  It.  I  years  (I  I  lepai  liiieiil  ol 
Eihiciilioii,  lieililiile  ol  I'idiicalioii 
."ii  ieiice.'i.  National  I  ieiilei  loi  Edncalioii 
.‘ilati.'ilic.'i,  7.013).  Nalioiially,  ie|ioiled 
lales  ol  alli  itioii  vary  lioiii  -10  70 
|iniceol  loi  (lot  loial  |iio).',iams  in 
ediii.alioii  |  Wa.'ihhiii  ii  Mo.'.e.':,  7.0011), 
coiiipaied  lo  Ihe  i  oieioilia  lale  ol  O 
|ieiceol  I'liilhei,  all  <  oiisoi  liimi 
.<;(  holai.'i  weie  immedialely  em|iloyed  in 
leadei.<;hi|>  |io.'iilion.'i  lollowiii)', 
coni|iletion  ol  Iheir  degiees.  Addilional 
inloi  inalion  a  hoi  1 1  I  he  con.'aii  I  ia,  Ihe 
scholars,  and  |no)',rain  onicoines  is 
located  al  Ihe  lollowiii)',  Web  .‘:iles: 

WWW. Sides. edn/ie  Ivi/  and 
www.stihis.is  I  e/nli  SI  I/. 

The  purpose  ol  Ihi.*;  priority  is  lo 
support  Iwo  leadership  Iraiiiiii)', 
consortia  lo  prepare  docloral  level 
leaders  in  special  education,  early 
iiilerveni ion,  and  related  services.  I'iach 
nniversily  consorlinm  will  prepare 
docloral-lev(!l  leaders  with  highly 
specialized  skills,  knowledge,  and 
exjierti.se  in  .simsory  di.sahilities  or 
students  with  disabilities  with  intensive 
.service  needs,  re.spectively.  The 
consortia  will  prepare  leaders  who  can 
act  effectively  in  leadership  positions  in 
universities,  SEAs,  LEAs,  LAs,  EIS 
programs,  or  schools. 

Priority 

The  purpose  of  the  Leadership 
Consortia  in  Sensory  Disabilities  and 
Disabilities  Associated  with  Intensive 
Service  Needs  ^  priority  is  to  increase 

1  For  the  purpose  of  this  absolute  priority 
“intensive  service  needs”  or  “intensive,  specialized 
service  areas,”  refer  to  cases  where  infants, 
toddlers,  preschoolers  and  children  have  a  complex 


Federal  Register  /  Vol.  79,  Nd.  7(i/ Monday,  April  21,  2014  /  Nolities 


22115 


the  iiiiinher  ol  liighly  skilhtd  doctoral 
loaders  hy  landing  two  cooperative 
agKMnnents  to  sn|)port  two  hiadersliip 
training  consortia  to  pr(;pare  doctoral 
levd  leaders  in  special  (Mincation,  early 
intcM  vention,  and  related  services  in  two 
locus  artsis. 

To  Ite  considered  lor  Inndiii]'  nndei' 
the  l.ead(!rslnp  ( ionsoitia  in  Sensory 
I  tisahilities  and  Disahilities  Associated 
with  Intensive  Service  Needs  ahsointc! 
|)riority,  all  piitgjani  applicaids  nnist 
inetM  t he  appi ical ion  r(;(|nirenienls 
contaiiKsd  in  tlx;  piittiily.  All  piojects 
liinded  under  tin;  ahsolnie  |)riorily  also 
innsi  meet  the  progiannnatic  and 
administrative  i(!(|nir(nnents  specilied  in 
I h(!  jniority. 

'I'lH!  nspareiiKmls  ol  tins  priority  are 
as  lollows: 

(a)  Demonstrate,  in  the  narrative 
section  ol  the  application  under 
“Signilicancf!  ol  tlie  Project,”  how- 

(1)  'I'Ik!  |)roj(!ct  addnisses  natiomd 
ikhmIs  for  Usidership  ])(!rsonm!l  to 
administer  ])rograms  or  to  ])rovide,  or 
|)r(!])ar(!  others  to  ])rovide,  interventions 
and  services  that  iinj)rove  outcomes  of 
children  with  disabilities,  ages  birth 
through  21.  To  address  this 
reoniremont,  the  applicant  must — 

fi)  Present  appropriate  and  applicable 
data  demonstrating  a  national  need  for 
the  leadership  personnel  the  applicant 
proposes  to  prepare  or,  in  cases  where 
national  data  are  not  available.  State  or 
regional  data  demonstrating  the  need; 
and 

(ii)  Present  data  on  the  potential 
effectiveness  of  the  proposed  project  in 
addressing  the  identified  need  for  well- 
trained  leadership  personnel.  These 
data  could  include  the  average  amount 
of  time  it  takes  for  program  graduates  to 
complete  the  program,  the  percentage  of 
program  graduates  finding  employment 
directly  related  to  their  preparation,  and 
the  professional  accomplishments  of 
program  graduates  (e.g.,  public  service, 
honors,  student  outcome  data,  or 
publications)  that  demonstrate  their 
leadership  in  special  education,  early 
intervention,  or  related  services; 

(2)  Scholar  competencies  will  be 
acquired  through  the  completion  of  a 
scholar’s  university  program  of  study 
where  each  is  enrolled.  Proposed 
consortia  must  also  ensure  that  all 
scholars  enrolled  in  the  Consortium 
program  participate  in  and  complete,  in 


array  of  disabilities  (e.g.,  multiple  disabilities, 
significant  physical  disabilities)  or  require  intensive 
interventions  (i.e.,  that  are  specifically  designed  to 
address  persistent  learning  or  behavior  difficulties, 
implemented  with  greater  frequency  and  for  an 
extended  duration  than  is  commonly  offered  in  a 
typical  classroom  or  early  intervention  setting,  or 
which  require  early  interventionists  and  educators 
to  have  knowledge  and  skills  in  implementing 
multiple  evidence-based  interventions). 


addition  to  iht;  .schohir’.s  university 
program  of  .si tidy,  a  uiii(|im  ( loiisort  iiim 
curricidiim  designed  In  snpplemeni  and 
tmliance  each  individual  ( ionsortinm 
imiversity’s  pittg^rain  (tl  study  by 
providing,  academic  and  |)i otessional 
opportmiilies  and  insi ruction  that  will 
ndate  to  knowhulg.e  and  skills  needed 
hy  the  leadership  peisomiel  the 
( ionsortinm  pi'0|)0ses  to  prepaie, 
inclndiii)’,  knowled)>,e  of  technolog, ies 
(hisigned  to  pnivide  insirnclion.  To 
addn  ;ss  this  re(|niremenl ,  the  applicant 
must 

(i)  ld(nilily  the  comixdimeies  msMhxl 
hy  leadeiship  ptnsonnel  in 
posisecondai  y  i  nstrnclion, 
administration,  policy  d(;velopment , 
professional  |)raclic(;,  l(!ad(!rship,  or 
resttarch  in  order  to  administtn' 
programs  or  providt;,  or  |)re|)are  others 
to  |)rovide,  interventions  and  .services 
that  im|)rove  outcomtts  of  children  with 
disahilities,  ages  birth  through  21;  and 

(ii)  Provide  the  concej)tua1  framework 
of  the  Con.sorlium  model  of  leadershij) 
pntparation,  including  any  einjhrical 
evidenct!  of  effect ivtmess,  that  will 
promote  the  acxpiisition  of  the  identified 
competencies  needed  hy  leadership 
personnel  and,  where  applicable,  how 
the.se  competencies  relate  to  the 
competencies  required  in  the  .specific 
areas  of  specialization  and  the 
competency  requirements  embedded  in 
the  Consortium  curriculum. 

(b)  Demonstrate,  in  the  narrative 
section  of  the  application  under 
“Quality  of  the  Project  Services,”  how — 

(1)  Tne  project  will  recruit  and 
support  a  minimum  of  28  high-quality 
scholars.  The  Consortium  may  only 
recruit  individuals  with  no  current  or 
previous  enrollment  in  a  doctoral 
training  program  in  special  education  or 
a  related  service  area.  Consortium 
scholars  must  be  first-time  enrollees  in 
a  doctoral  training  program  in  special 
education  or  related  service  areas.  The 
narrative  must — 

(1)  Describe  the  selection  criteria  the 
applicant  will  use  to  identify  high- 
quality  applicants  for  admission  in  the 
program; 

(ii)  Describe  the  recruitment  strategies 
the  applicant  will  use  to  attract  high- 
quality  applicants  and  any  specific 
recruitment  strategies  targeting  high- 
quality  applicants  from  traditionally 
underrepresented  groups,  including 
persons  with  disabilities;  and 

(iii)  Describe  the  approach  the 
applicant  will  use  to  help  scholars 
complete  the  program. 

(2)  The  project  is  designed  to  promote 
the  acquisition  of  the  competencies 
needed  by  leadership  personnel  to 
administer  programs  or  provide,  or 
prepare  others  to  provide,  interventions 


and  services  that  improve  uiitconuis  of 
childrcai  with  disabilities.  To  address 
this  re(|uirem(ail ,  the  applicant  must 

(ij  De.scrihe  how  the  components  of 
the  pKijttcl,  such  as;  (A)  The  ( ionsortinm 
cmricnhnn;  (It)  internship  or  praclicnni 
ex|)eriences;  (( i)  research  nM|niremenl.<;; 

(I ))  o|)porlnnilies  piovided  to  .sc  ho  la  is 
to  analyze  data;  (Ii)  o|>port unit ie.s 
provided  to  .scholars  to  ciiliipie  research 
and  research  met hodolo)’, ie.s;  and  (I') 
oppoi'l  n  n  it  ies  pi'ovided  to  scholars  to 
practice  newly  acipiired  knowledg,e  and 
.skills,  will  enable  the  scholais  to 
acipiiie  the  competencie.s  needed  hy 
leadeiship  personnel  for  postsecondai y 
insirnclion,  adminisl ration,  policy 
(levelo|mient ,  proie.ssional  practice, 
leadership,  or  research  in  special 
education,  early  inlervent ion,  or  related 
.services; 

(ii)  De.scrihe  )iow  the  com|)onents  of 
the  (ion.sortiuni  curriculum  are 
integrated  witliin  and  across  tlie 
individual  university  jirogram  curricula 
in  order  to  su|)j)ort  llie  ac(|ui.silion  and 
eidiancement  of  the  identified 
competencies  needed  hy  hiadersliip 
por.sonnel  in  special  education,  early 
intervention,  or  related  services; 

(iii)  De.scribe  how  the  components  of 
the  Consortium  prepare  .scholars  to 
administer  programs  or  provide,  or 
prepare  others  to  provide,  interventions 
and  services  that  improve  outcomes, 
including  college-  and  career-readiness, 
of  children  with  disabilities  in  a  variety 
of  settings; 

(iv)  Describe  the  approach  that  faculty 
members  will  use  to  mentor  scholars 
with  the  goal  of  helping  them  acquire 
competencies  needed  hy  leadership 
personnel  and  promote  career  goals  in 
special  education,  early  intervention,  or 
related  services; 

(v)  Describe  how  the  project  is 
designed  to  ensure  that  scholars  have 
opportunities  to  work  with  faculty  and 
scholars  from  other  universities  within 
the  Consortium  on  research  and 
analytical  projects  in  order  to  support 
the  acquisition  of  the  competencies 
identified  in  paragraph  (a)(2)(i);  and 

(vi)  Describe  how  the  project  will 
align  with  and  use  resources,  as 
appropriate,  available  through  technical 
assistance  centers,  which  may  include 
centers  funded  by  the  Department. 

(3)  The  project  will  establish  and 
maintain  an  advisory  committee.  The 
advisory  committee  must — 

(i)  Consist  of  no  fewer  than  five 
members,  at  least  three  of  whom  should 
be  representatives  of  organizations  or 
associations  representing  the  interests  of 
persons  with  disabilities  (specifically 
the  disability  areas  addressed  by  the 
project)  and  at  least  one  of  whom 
.should  be  a  representative  of  an  SEA, 
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I.I'IA,  nr  I, A.  Advisory  cnininitlnn 
iii(;iiili(!rs  slioidd  lin  idcniifind  no  liilni 
lliiiii  six  wistks  Iroiii  llin  iiward  dnln; 

(ii)  Mnnl  no  l(!ss  tlnni  twicn  por  yo.ir 
din  iii)’,  tli(!  projocl  poriod  willi  llii; 
projoci  (liioclor  and  rohivani  poijncl 

si  all; 

(iii)  I’tovidi;  Inoditack  lo  projis:!  stall 
on  IIk!  dovniopininil  and 
iinpItMiirnlalion  ol  projncl  cnrricninin 
and  on  Iln;  propjnss  ol  llin  projiMl 
Inward  innotiii)’  projt-cl  )>oal.s;  and 

(iv)  Assist  in  providiii)',  opporlninli(!S 
and  in(!nloi.sln|)  loi  Ilin  scliolar.s  that 
will  cndiancn  llnni  nndnislandin)’,  id 
disaliililv  and  providn  llinin  with 
nx|)iM  inncns  linyond  llin  nnivnrsily 

soil  inj;. 

(d)  I'Im!  projnct  will  oslalilisli  and 
niaiidain  a  Widi  siti;  containing  rnicvaid 
iiddrinalion  and  docninnnis  relating  to 
tin;  academic  work,  puhlications, 
|)rcs(!ntations,  and  degree  com|)letion 
and  ein|)l()yment  status  oi  scholars,  and 
iiddrmation  ahont  tin;  nniversitiiis  and 
lacnlty  participating  in  tin;  project. 

(c)  Include,  in  the  narrative  section  of 
the  aj)plic:ation  under  “Significance  ol 
the  Project,”  a  logic;  model  that  dej)icts, 
at  a  minimum,  the  goals,  activities, 
outputs,  and  outcomes  of  the  proposed 
project.  A  logic  model  communicates 
how  a  project  will  achieve  its  outcomes 
and  provides  a  framework  for  both  the 
formative  and  summative  evaluations  of 
the  project: 

Note:  The  following  Web  sites  provide 
more  information  on  logic  models: 
wvi'w. researchutiIization.org/matrix/ 
Iogicmodel_resource3c.html  and 
WWW. tadnet.org/pages/589. 

(d)  In  the  narrative  section  of  the 
application  under  “Quality  of  the 
Project  Evaluation,”  include  an 
evaluation  plan  as  described  in  the 
following  paragraphs.  The  evaluation 
plan  must  describe:  Measures  of 
progress  in  implementation  and 
measures  of  outcomes  or  results  of  the 
project’s  activities  in  order  to  assess  the 
effectiveness  of  those  activities. 

In  designing  the  evaluation,  the 
project  must — 

(1)  Designate,  with  the  approval  of  the 
OSEP  project  officer,  a  project  liaison 
staff  person  with  sufficient  dedicated 
time,  experience  in  evaluation,  and 
knowledge  of  the  project  to  work  in 
collaboration  with  the  Center  to 
Improve  Project  Performance  (CIPP),^ 


2  The  major  tasks  of  CIPP  are  to  guide,  coordinate, 
and  oversee  the  design  of  formative  evaluations  for 
every  large  discretionary  investment  (i.e.,  those 
awarded  $500,000  or  more  per  year  and  required  to 
participate  in  the  3+2  process)  in  OSEP’s 
Technical  Assistance  and  Dissemination:  Personnel 
Development:  Parent  Training  and  Information 
(’.enters:  and  Educational  Technology,  Media,  and 
Materials  programs.  The  efforts  of  (lIPP  are 


lint  lu'ujcci  dir(M:l(ii ,  and  tin;  ( ),SEP 
pi(iji;(:l  i)lti(:i!r  on  tin;  following,  tasks: 

(i)  Knvisn,  as  nnndnd,  tin;  logic  inoilnl 
.snhmillnd  in  tin;  grant  application  lo 
|)iovi(li;  lor  a  morn  coinprnlinn.si vn 
innasnrninnni  ol  i nipininnnial  ion  and 
onicomns  and  to  rnllnct  any  changns  or 
clarilicalions  to  tin;  modnl  di.scn.ssnd  at 
tin;  kick  oil  innniing,; 

(ii)  Knliin;  tin;  nvalnalion  dn.sig,n  and 
in.sirninnnialion  |noposnd  in  tin;  g, rant 
a|iplicalion  con.si.sinni  with  tin;  log,ic 
modnl  (n.g,.,  pi  npai  ing,  (;val  nal  ion 
(|nnsl ions  ahont  sig,nilicanl  prog,iam 
proci;ssn.';  and  onicomns,  dnvnioping, 
(|nanl  ilalivn  or  (|nalilalivn  data 
coll(;cl ion.s  that  p(;rmil  both  tin; 
colinction  of  piogr(;ss  data,  incinding, 
lid(;lily  ol  implnnn;nlalion,  as 
appro|)rialn,  and  t In;  a.ssn.ssnn;nt  of 
(;ri(;cl iv(;m;ss,  snl(;cling  rns|)ond(;nl 
.sam|)lns  if  a|)pro|)riat(;,  dnsigning 
instrnmnnis  or  idnidifying  data  sonrc(;s, 
and  id(;ntifying  analytic  strati;gins);  and 

(iii)  Knvisn,  as  n(;(;dnd,  tin;  (‘valuation 
plan  suhmittnd  in  tin;  grant  application 
such  that  if  cinarly — 

(A)  Sjtncifins  the  mnasurns  and 
associated  in.strumouts  or  sources  for 
data  apjtropriate  to  the  evaluation 
(piestions,  suggests  analytic  strat(;gies 
for  those  data,  provides  a  timeline  for 
conducting  the  evaluation,  and  includes 
staff  assignments  for  completion  of  the 
plan; 

(B)  Delineates  the  data  expected  to  be 
available  by  the  end  of  the  second 
project  year  for  use  during  the  project’s 
review  for  continued  funding  described 
under  the  heading  Fourth  and  Fifth 
Years  of  the  Project;  and 

(C)  Can  be  used  to  assist  the  project 
director  and  the  OSEP  project  officer, 
with  the  assistance  of  CIPP,  as  needed, 
to  specify  the  performance  measiues  to 
be  addressed  in  the  project’s  Annual 
Performance  Report; 

(2)  Cooperate  with  CIPP  staff  in  order 
to  accomplish  the  tasks  described  in 
paragraph  (1)  of  this  section;  and 

(3)  Dedicate  sufficient  funds  in  each 
budget  year  to  cover  the  costs  of 
carrying  out  the  tasks  described  in 
paragraphs  (1)  and  (2)  of  this  section 
and  implementing  the  evaluation  plan. 

(e)  Demonstrate,  in  the  narrative 
under  “Required  Project  Assurances”  or 
appendices,  as  directed,  that  the 
following  program  requirements  are 
met.  The  applicant  must — 

(1)  Ensure  that  all  scholars  recruited 
into  the  Consortium  can  graduate  from 
the  program  by  the  end  of  the  grant’s 
project  period.  The  described  scholar 


expected  to  enhance  individual  project  evaluation 
plans  by  providing  expert  and  unbiased  technical 
assistance  in  designing  the  evaluations  with  due 
consideration  of  the  project’s  budgcit.  CIPP  does  not 
function  as  a  third-jjarty  evaluator. 


n;(:ruilm(;nt  .striiti;gi(;s,  IIk;  program 
compoiimil.s  and  lh(;ir  .s(;(|m;n(:(;,  ami 
propo.s(;d  hmlg(;l  iim.sl  Ik;  (:(msislt;iit 
with  thi.s  proj(;(:t  r(;(|niri;m(;nl; 

(2)  I'in.siiK;  that  tin;  pi<iji;(:l  will  im;(;l 
tin;  r(;(|(iin;mi;iils  in  .'Id  (  il'K  3l)d.23, 
pai  licniarly  Ihosi;  r(;lati;d  lo  inlorming 
all  .scholiirshi p  ri;(:i|)i(;nl;:  ol  lh<;ir 
.':<;rvi(:i;  ohlig,alion  i:ommilnK;nl.  I'ailmi; 
hy  a  )',ranli;i;  lo  propi;rly  nH;(;l  lh(;.s(; 
i(;(|nii(;im;nl.';  woidd  Ik;  ii  violation  ol  tin; 
g,ranl  awaid  that  coidd  ri;.‘:nll  in 
.‘.anclioii.s,  inclndiii)’,  tin;  g,raid<;i;  lK;ing, 
liahh;  lor  r(;lm  nin)',  any  nn.‘;n.‘;(;d  Innd.s 
lo  IIk;  d(;parlm(;nl.  .Sp(;(:iri(:ally,  tin; 
g,ranl(;(;  must  pr(;|iar(;,  and  (;n.snri;  that 
(;a(:h  scindarship  ri;(:ipi(;nl  sig,n,  tin; 
lollowing  two  do(:nnn;id.s; 

(ij  A  I’k;  .Scholarship  Agr(;(;im;nl  jnior 
to  tin;  .scholar  r(;c(;iving  a  scholarshi|)  lor 
an  (;ligihl(;  program  (OMM/I  I {120  (Kdlti); 
and 

(ii)  An  I'ixit  C(;rlificalion  immediately 
u|)on  tin;  .scholar  l(;aving,  completing,  or 
olli(;rwi.se  (jxiling  that  program  (OMB# 
1H2(M)()H()); 

(3)  Ensure  that  the  project  will  me(!l 
the  statutory  recjuiremeuts  in  .section 
()h2(e)  through  f)f)2(h)  of  IDEA; 

(4)  luisitre  that  at  least  h.'i  percent  of 
the  total  recjue.sted  annual  budget  will 
be  used  for  scholar  support  or  provide 
justification  in  the  application  narrative 
for  any  designation  less  than  65  percent; 

(5)  Ensure  that  scholars  work  (e.g.,  as 
graduate  assistants)  no  more  than  20 
hours  per  week  while  receiving 
scholarship  support,  and  that,  if  they 
work,  the  work  is  specifically  related  to 
the  acquisition  of  scholars’ 
competencies  and  the  requirements  for 
their  doctoral  programs.  Please  note  that 
nothing  in  this  provision  prohibits  a 
scholar  from  meeting  the  service 
obligation  requirements  under  section 
662(h)  of  IDEA; 

(6)  Ensure  that  scholars  are  full-time, 
reside  in  close  proximity  to  the 
university,  and  remain  active  in  their 
degree  programs  until  completion  of 
their  degrees  or  until  grant  funding 
ends; 

(7)  Ensure  that  the  budget  includes 
attendance  of  the  project  director  at  a 
three-day  project  directors’  meeting  in 
Washin^on,  DC,  during  each  year  of  the 
project.  The  budget  should  also  provide 
for  the  attendance  of  scholars  at  the 
three-day  project  directors’  meeting  in 
Washin^on,  DC,  during  at  least  one 
year  of  the  project  period; 

(8)  Ensvue  that  the  budget  includes 
two  in-person  meetings  for  project 
scholars  and  faculty  each  year  of  the 
project.  One  meeting  per  year  must  be 
scheduled  in  Washington,  DC.  One 
meeting  per  year  may  be  scheduled  to 
coincide  with  a  professional  conference 
or  meeting  but  mu.st  include  designated 
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time  for  a  meeting  of  project  scholars 
and  faculty:  and 

(9)  Ensure  that  data  will  be  submitted 
annually  about  each  scholar  who 
receives  grant  support.  Applicants  are 
encouraged  to  visit  the  Personnel 
Development  Program  Scholar  Data 
Report  Web  site  at:  http:// 
oseppdp.ed.gov  for  further  information 
about  this  data  collection  requirement. 
Typically,  data  collection  begins  in 
January  of  each  year,  and  grantees  are 
notified  by  email  about  the  data 
collection  period  for  their  grant.  This 
data  collection  must  be  submitted 
electronically  by  the  grantee  and  does 
not  supplant  the  annual  grant 
performance  report  required  of  each 
grantee  for  continuation  funding  (see  34 
CFR  75.590). 

Fourth  and  Fifth  Years  of  the  Project 

In  deciding  whether  to  continue 
funding  the  project  for  the  fourth  and 
fifth  years,  the  Secretary  will  consider 
the  requirements  of  34  CFR  75.253(a),  as 
well  as — 

(a)  The  recommendation  of  a  review 
team  consisting  of  experts  selected  by 
the  Secretary.  This  review  will  be 
conducted  during  a  one-day  intensive 
meeting  that  will  be  held  during  the  last 
half  of  the  second  year  of  the  project 
period; 

(b)  The  timeliness  and  effectiveness 
with  which  all  requirements  of  the 
negotiated  cooperative  agreement  have 
been  or  are  being  met  by  the  project:  and 

(c)  The  quality,  relevance,  and 
usefulness  of  the  project’s  products  and 
.services  and  the  extent  to  which  the 
project’s  products  and  services  are 
aligned  with  the  project’s  objectives  and 
likely  to  re.sult  in  the  project  achieving 
its  intended  outcomes. 

Focus  Areas 

Within  this  absolute  priority,  the 
S(!cretary  intends  to  su])|)ort  two 
cooperative!  agnieinents,  one  under 
Focus  Area  A  and  oiu!  under  f'ceus  Area 
It. 

I•'()cus  Area  A:  Sensoiy  Disabilities.  In 
addition  to  tlu!  application  n!(|uirein(!nt.s 
lisleid  above!,  <'i])plie:aiits  submitting 
ap|)lie:atie)us  imele!r  Feeeais  Are!ii  A  must 
aelebe!.s.s  the!  Ie)lle)wing  re!e|uire!me!nts  in 
the!  applie:atie)n  narrative!; 

(a)  I'istablisb  a  (kjiiseertinm  e:e)mpn.se!el 
e)f  institutienis  e)f  bigbe!r  eelue:atie)n 
(llllvs)  with  existing  pre)grams  that 
j)re])are  scholars  te)  weerk  as  eloe:te)ral 
leaders  in  the  following  sensory 
elisability  artias;  Visual  impairment  anel 
blindness,  deaf-blindness,  and  deafne.ss 
and  hard  of  hearing; 

(b)  Include  at  least  two  IDEs  with 
programs  preparing  scholars  in  each  of 


the  three  areas  of  sensory  disabilities 
listed  in  paragraph  (a);  and 

(c)  Include  a  letter  of  commitment 
from  each  proposed  Consortium 
member  stating  the  IHE’s  desire  to  be 
part  of  the  proposed  Consortium.  OSEP 
will  approve  the  Consortium  members 
within  six  weeks  after  making  the 
award;  and 

(d)  Establish  policies,  procedures, 
standards,  and  guidelines  for  the  work 
of  the  Consortium  in  the  following 
areas:  (1)  Recruitment  and  selection  of 
students  who  will  be  supported  by  the 
Consortium;  (2)  distribution  of  tuition 
and  stipends  among  participating 
students;  (3)  measurement  and  reporting 
of  student  progress;  (4)  contingency 
planning  in  case  of  Consortium  faculty 
losses;  and  (5)  governance  of  the 
Consortium.  The  Consortimn  must 
submit  these  proposed  policies, 
procedures,  standards,  and  guidelines  to 
the  OSEP  project  officer  for  approval 
prior  to  their  implementation. 

Focus  Area  B:  Disabilities  Associated 
with  Intensive  Service  Needs.  The 
Secretary  is  interested  in  increasing  the 
number  of  high-quality  training 
programs  in  disability  areas  associated 
with  intensive  service  needs  by  pairing 
new  applicants  with  programs  in  these 
high-need  areas  with  more  experienced 
applicants  in  order  to  aid  new 
applicants  in  expanding  and  improving 
their  training  programs  and  to  increase 
the  competitiveness  of  any  future 
applications  under  the  Department’s 
leadership  program  (CFDA  84.325D). 
Under  the  con.sortium  model,  new 
applicants  and  their  .scholars  .should 
benefit  from  the  experience  of  working 
collaboratively  with  applicants  and 
their  faculty  members  who  have  more 
experience  with  developing  and  writing 
applications,  jjrogram  improvement, 
juogram  implementation,  grants 
administration,  and  grants 
iin])l(!m(!ntati()n.  tiiven  the  re.sults  of  tlu! 
2004  consortium,  and  tb(!  ])r(!liininary 
r(!.snlt.s  of  the  200{)  consortium,  w(! 
anticipate!  that  nniv(!rsity  facility  and 
scholars  in  both  n(!w  and  more 
(!xp(!ri(!nc(!d  nniv(!rsity  |)rograms  will 
contiiuH!  to  b(!n(!rit  from  tbi!  (!xp(!rienc(!.s 
after  the  consortimn  proi(!ct  has  (!nd(!(l. 

In  addition  to  tbi!  a|)p(ication 
n!(|nir(!m(!nts  list(!d  above!,  a])plie:ants 
submitting  ap|)lie:atie)ns  nnele!r  Foeins 
Areui  H  must  aelelre!.s.s  the!  feilleiwing 
re!e|nire!me!nt.s  in  the!  a])])lie;atie)n 
narnitive: 

(a)  Establish  a  Ciem.sorlinm  e:e)mprise!el 
eif  IDEs  that  jirejiare  se:holar.s  tei  weirk  as 
eloe;toral  haulers  in  .spexiial  eehie:ation, 
e!arly  intervemtion,  anel  related  .servie:(!.s 
with  students  or  children  with 
disabilities  who  have  high  neeels  and 
require  inten.sive  interventiem  services. 


Programs  in  sensory  disabilities  are  not 
included  in  this  focus  area; 

(b)  Include  at  least  three  IHEs  that 
have  received  funding  under  at  least  one 
grant  award  under  CFDA  84.325D  since 
fiscal  year  (FY)  2004  in  the  specific 
high-need  area  under  which  the 
Consortium  plans  to  prepare  scholars; 

(c)  Include  at  least  three  doctoral 
preparation  programs  that  have  not 
received  funding  under  CFDA  84.325D 
since  FY  2004  in  the  specific  high-need 
area  under  which  the  IHEs  propose  to 
prepare  scholars; 

(d)  Include  a  letter  of  commitment 
from  each  proposed  consortium  member 
stating  the  IHE’s  desire  to  be  part  of  the 
proposed  Consortium.  OSEP  will 
approve  the  Consortium  members 
within  six  weeks  after  making  the 
award;  and 

(e)  Establish  policies,  procedures, 
standards,  and  guidelines  for  the  work 
of  the  Consortium  in  the  following 
areas:  (1)  Recruitment  and  selection  of 
students  who  will  be  supported  by  the 
Consortium;  (2)  distribution  of  tuition 
and  stipends  among  participating 
students;  (3)  measurement  and  reporting 
of  student  progress;  (4)  contingency 
planning  in  case  of  Consortium  faculty 
losses;  and  (5)  governance  of  the 
Consortium.  The  Consortium  must 
submit  these  proposed  policies, 
procedures,  standards,  and  guidelines  to 
the  OSEP  project  officer  for  approval 
prior  to  their  implementation. 

Note:  Applicants  must  identify  the  specific 
focus  area.  Focus  Area  A  or  Focus  Area  B, 
under  which  they  are  applying  for  funding  as 
part  of  the  competition  title  on  the 
application  cover  sheet  (SF  form  424,  item 
1.5).  Programs  in  .sensory  disabilities  may  not 
submit  an  application  or  be  included  as  a 
pai1ici])ating  university  jirogram  in  an 
ajiplication  uiuhir  l<'oc;us  Area  H.  A])j)licants 
may  not  submit  the  same  jiroposal  for  more 
than  OIK!  focus  area.  The  .Secriitary  will  not 
consider  either  a|)])li(:ation  if  an  applicant 
ap])lies  imd(!r  both  focus  anuis. 

Note:  For  additional  information  regarding 
gi'onp  a|)plicat ions,  |■(!l(lr  to  24  (IFR  7.').  t27, 
7.S.12II.  and  7.2.12!). 

K«:ri:n!iici:.s 
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Waiver  of  Droj)ose(l  llaleniaking: 
lliulor  lh(!  Adiiiiiiislralivo  Proccdiin!  Act 
(Al’A)  (.5  U..S.(;.  .S.SB)  lli(!  I )(;|)artin(uit 
gmiorally  (ifhiis  iiilorosiml  parlio.s  llio 
()|)|)()rtiinily  to  coininmd  on  proposed 
|)rioriti(;.s  and  ro(piiroin(!id.s.  .Section 
(>H1(d)  of  IDEA,  liowev(!r,  makes  the 
|)nl)lic  comiiKuil  nuiiiirmnenls  of  the 
Al’A  inap])li{;al)le  to  the  priorities  in 
lids  notice. 

Pnigram  Authority:  20  U..S.C.  14()2  and 
1481. 

Applicable  Hagiilations:  (a)  The 
E(hK:ation  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  GER  parts  74,  75,  77,  79,  80,  81, 82, 


84,  86,  97,  98,  and  99.  (b)  The  Education 
Department  debarment  and  suspension 
regulations  in  2  CFR  part  3485.  (c)  The 
regulations  for  this  program  in  34  CFR 
part  304. 

Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  IHEs  only. 

II.  Award  Information 

Type  of  Award:  Cooperative 
agreements. 

Estimated  Available  Funds: 
$3,000,000. 

Contingent  upon  the  availability  of 
funds  and  the  quality  of  applications, 
we  may  make  additional  awards  in  FY 
2015  from  the  list  of  unfunded 
applicants  from  this  competition. 

Estimated  Range  of  Awards: 
$1,250,000-$!, 500, 000  per  year. 

Estimated  Average  Size  of  Awards: 
$1,275,000  per  year. 

Maximum  Award:  We  will  reject  any 
application  that  proposes  a  budget 
exceeding  $1,500,000  for  a  single  budget 
period  of  12  months.  The  Assistant 
Secretary  for  Special  Education  and 
Rehabilitative  Services  may  change  the 
maximum  amount  through  a  notice 
published  in  the  Federal  Register. 

Estimated  Number  of  Awards:  One 
award  per  Focus  Area. 

Note:  The  Department  is  not  bound  by  any 
e.stimates  in  this  notice. 

Project  Period:  Up  to  36  months  with 
an  optional  additional  24  months  based 
on  performance.  Applications  must 
include  plans  for  both  the  36-month 
award  and  the  24-month  extension. 

in.  Eligibility  Information 

1 .  Eligible  Applicants:  II  lEs,  private 
noii])rofit  organizations. 

2.  (lost  Sharing  or  Matcbing:'\'\us 
prognim  does  not  re(]uire  cost  sharing  or 
matcliing. 

3.  Oilier:  (leneral  lleiniiremenls 

(a)  Recipients  of  fnnoing  under  this 
program  must  make  positive  efforts  to 
employ  and  advance  in  employment 
(|nalified  individuals  with  disahilities 
(see  .sect ion  606  of  IDEA). 

(h)  I'iach  applicant  for,  and  reci|)ient 
of,  funding  under  this  |)rogram  must 
involve  individuals  with  disahilities,  or 
|)arents  of  individuals  with  di.sahilities 
ages  hirth  through  26,  in  planning, 
implementing,  and  evaluating  the 
project  (see  section  682(a)(1)(A)  of 
IDEA). 

IV.  Application  and  Submission 
Information 

1.  Address  to  Request  Application 
Package:  You  can  obtain  an  application 


package  via  the  Internet  or  from  the 
Education  Publications  Center  (ED 
Pubs).  To  obtain  a  copy  via  the  Internet, 
use  the  following  address:  www.ed.gov/ 
fund/grant/apply/grantapps/index.html. 
To  obtain  a  copy  from  ED  Pubs,  write, 
fax,  or  call  the  following:  ED  Pubs,  U.S. 
Department  of  Education,  P.O.  Box 
22207,  Alexandria,  VA  22304. 

Telephone,  toll  free:  1-877^33-7827. 
FAX:  (703)  605-6794.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD)  or  a  text  telephone  (TTY),  call, 
toll  free:  1-877-576-7734. 

You  can  contact  ED  Pubs  at  its  Web 
site,  also:  www.EDPubs.gov  or  at  its 
email  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.325H. 

Individuals  with  disabilities  can 
obtain  a  copy  of  the  application  package 
in  an  accessible  format  (e.g.,  braille, 
large  print,  audiotape,  or  compact  disc) 
by  contacting  the  person  or  team  listed 
under  Accessible  Format  in  section  VIII 
of  this  notice. 

2.  Content  and  Form  of  Application 
Submission:  Requirements  concerning 
the  content  of  an  application,  together 
with  the  forms  you  must  submit,  are  in 
the  application  package  for  this 
competition. 

Page  Limit:  The  application  narrative 
(Part  III  of  the  application)  is  where  you, 
the  applicant,  address  the  selection 
criteria  that  reviewers  use  to  evaluate 
your  application.  You  must  limit  Part  III 
to  no  more  than  50  pages,  using  the 
following  standards: 

•  A  “page”  is  8.5"  x  11",  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  .sides. 

•  Double-space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
a])|)ii(:ation  narrative,  including  titles, 
headings,  footnotes,  (piotations, 
reference  citations,  and  ca))tions,  as  well 
as  all  text  in  charts,  tables,  figures, 
gra|)hs,  and  .screen  shots. 

•  Use  a  font  that  is  12  point  or  larger. 

•  I  Ise  one  of  the  following  fonts: 
Times  New  Roman,  Gonrier,  Gonrier 
New,  or  Arial.  An  application  snhmitted 
in  any  other  font  (including  Times 
Roman  or  Arial  Narrow)  will  not  he 
acce|)ted. 

The  page  limit  and  (lonhle-.s|>acing 
re(|nirement  does  not  apply  to  Part  I,  the 
cover  sheet;  Part  II,  the  hndget  section, 
including  the  narrative  hndget 
jn.stification;  Part  IV,  the  a.ssurances  and 
certifications;  or  the  ah.stract  (follow  the 
guidance  provided  in  the  application 
jiackage  for  completing  the  abstract),  the 
table  of  contents,  the  list  of  priority 
requirements,  the  resumes,  the  reference 
list,  the  letters  of  .support,  or  the 
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appendices.  However,  the  page  limit 
and  double-spacing  requirement  does 
apply  to  all  of  Part  III,  the  application 
narrative,  including  all  text  in  charts, 
tables,  figures,  graphs,  and  screen  shots. 

We  will  reject  your  application  if  you 
exceed  the  page  limit  in  the  application 
narrative  section;  or  if  you  apply 
standards  other  than  those  specified  in 
the  application  package. 

3.  Submission  Dates  and  Times: 

Applications  Available:  April  21, 

2014. 

Deadline  for  Transmittal  of 
Applications: ]une  5,  2014. 

Applications  for  grants  under  this 
competition  must  be  submitted 
electronically  using  the  Grants.gov 
Apply  site  (Grants.gov).  For  information 
(including  dates  and  times)  about  how 
to  submit  your  application 
electronically,  or  in  paper  format  by 
mail  or  hand  delivery  if  you  qualify  for 
an  exception  to  the  electronic 
submission  recjuirement,  jilease  refer  to 
section  IV.  7.  Other  Submission 
Itecjuirements  of  this  notice. 

We  do  not  consider  an  ap])lication 
that  does  not  coinj)ly  with  the  deadline 
re(|iiirem(Mits. 

Individuals  with  di.sahilitiits  who 
ihumI  an  acconnnodation  or  auxiliary  aid 
in  connection  with  the  application 
process  should  contiicl  the  |)er.son  listiMl 
under  FOR  FURTHER  INFORMATION 
CONTACT  in  .section  VII  of  this  notice.  If 
th(!  DeparlinenI  providcis  an 
acconnnodation  or  auxiliary  aid  loan 
individual  with  a  di.sahility  in 
coniKtction  with  tin;  ap])lication 
|)roc(!ss,  the  individual’s  a|)|)lication 
remains  snhjctct  to  all  otluM' 
re(]nirements  and  linntations  in  this 
notice. 

Deadline  for  Intergovernmental 
Heview:  August  4,  2014. 

4.  Intergovernmental  Review:  This 
program  is  subject  to  Executive  Order 
12372  and  the  regulations  in  34  GFR 
part  79.  Information  about 
Intergovernmental  Review  of  Federal 
Programs  under  Executive  Order  12372 
is  in  the  application  package  for  this 
program. 

5.  Funding  Restrictions:  We  reference 
regulations  outlining  funding 
restrictions  in  the  Applicable 
Regulations  section  of  this  notice. 

6.  Data  Universal  Numbering  System 
Number,  Taxpayer  Identification 
Number,  and  System  for  Award 
Management:  To  do  business  with  the 
Department  of  Education,  you  must — 

a.  Have  a  Data  Universal  Nmnbering 
System  (DUNS)  number  and  a  Taxpayer 
Identification  Number  (TIN); 

b.  Register  both  your  DUNS  number 
and  TIN  with  the  System  for  Award 
Management  (SAM)  (formerly  the 


Gentral  Gontractor  Registry  (GGR)),  the 
Government’s  primary  registrant 
database; 

c.  Provide  your  DUNS  number  and 
TIN  on  your  application;  and 

d.  Maintain  an  active  SAM 
registration  with  current  information 
while  your  application  is  under  review 
by  the  Department  and,  if  you  are 
awarded  a  grant,  during  the  project 
period. 

You  can  obtain  a  DUNS  number  from 
Dun  and  Bradstreet.  A  DUNS  number 
can  be  created  within  one-to-two 
business  days. 

If  you  are  a  corporate  entity,  agency, 
institution,  or  organization,  you  can 
obtain  a  TIN  from  the  Internal  Revenue 
Service.  If  you  are  an  individual,  you 
can  obtain  a  TIN  from  the  Internal 
Revenue  Service  or  the  Social  Security 
Administration.  If  you  need  a  new  TIN, 
please  allow  2-5  weeks  for  your  TIN  to 
l)(!como  active. 

The  SAM  registration  ])roc:nss  can  take 
aj)])roximately  .seven  husine.ss  days,  hut 
may  lake  uj)wards  of  sev(!ral  weeks, 
depending  on  the  completimess  and 
accuracy  of  tin;  data  imlenul  into  tin; 

.SAM  (lalaha,s(!  hy  an  entity.  Tims,  if  yon 
think  yon  might  want  to  ap|)ly  lor 
l''e(l(M'al  financial  assistance  nn(l(;r  a 
program  administenul  hy  tin; 

Department,  plea.si;  allow  snlficient  lime 
to  obtain  and  register  your  DUN.S 
nnmh(!r  and  TIN.  W(!  strongly 
recommend  that  yon  njgisler  (iarly. 

Nolo;  Once  your  .SAM  regislnilion  i.s  active, 
you  will  ne(!(l  to  allow  2A  to  'ttt  hones  ha'  the 
inlorination  to  he  available  in  (irant.s.gov  and 
Ixdore  yon  can  siihinit  an  a])))licalion  throngh 
(aants.gov. 

If  yon  are  currently  registered  with 
SAM,  you  may  not  need  to  make  any 
changes.  However,  plea.se  make  certain 
that  the  TIN  associated  with  your  DUNS 
number  is  correct.  Also  note  that  you 
will  need  to  update  your  registration 
annually.  This  may  take  three  or  more 
business  days. 

Information  about  SAM  is  available  at 
www.SAM.gov.  To  further  assist  you 
with  obtaining  and  registering  your 
DUNS  number  and  TIN  in  SAM  or 
updating  your  existing  SAM  account, 
we  have  prepared  a  SAM.gov  Tip  Sheet, 
which  you  can  find  at:  http:// 
www2.ed.gov/fund/grant/apply/sam- 
faqs.html. 

In  addition,  if  you  are  submitting  your 
application  via  Grants.gov,  you  must  (1) 
be  designated  by  your  organization  as  an 
Authorized  Organization  Representative 
(AOR);  and  (2)  register  yourself  with 
Grants.gov  as  an  AOR.  Details  on  these 
steps  are  outlined  at  the  following 
Grants.gov  Web  page;  www.grants.gov/ 
web/grants/register.html. 


7.  Other  Submission  Requirements: 
Applications  for  grants  under  this 
competition  must  be  submitted 
electronically  unless  you  qualify  for  an 
exception  to  this  requirement  in 
accordance  with  the  instructions  in  this 
section. 

a.  Electronic  Submission  of 
Applications 

Applications  for  grants  under  the 
Leadership  Consortia  in  Sensory 
Disabilities  and  Disabilities  Associated 
with  Intensive  Service  Needs 
competition,  CFDA  number  84.325H, 
must  be  submitted  electronically  using 
the  Governmentwide  Grants.gov  Apply 
site  at  www.Grants.gov.  Through  this 
site,  you  will  be  able  to  download  a 
copy  of  the  application  package, 
complete  it  offline,  and  then  iipload  and 
.submit  your  application.  You  may  not 
email  an  electronic  copy  of  a  grant 
application  to  us. 

We  will  reject  your  application  if  you 
.submit  it  in  j)aj)er  format  unless,  as 
descrilMul  el.sewhere  in  this  section,  you 
(lualily  lor  one  of  tlu;  ex(:ej)ti()u.s  to  the 
electronic  suhmissiou  re(|uirem(ml  and 
submit,  no  lal(!r  than  two  wiuiks  Ixilore 
the  a|)|)fication  deadline  dat(!,  a  written 
statimumt  to  tin;  l)(!|)artment  that  you 
(|naliiy  lor  one  oi  th(!.s<;  (txceptions. 
Further  information  regarding 
calculation  ol  the  date;  that  is  two  W(;eks 
before  the  application  (l(!a(llin(;  (lat(!  is 
provided  later  in  this  .section  under 
l'lxce})tion  to  Electronic.  Submission 
Re<]nirenient. 

You  may  access  the  electronic  grant 
a])pfication  for  the  Leadership  Gonsortia 
in  .S(!n.sory  Disahiliticjs  and  Disabilities 
A.ssociated  with  Intensive  .Service  Neials 
competition  at  www.Grants.gov.  You 
mu.st  search  for  the  downloadable 
application  package  for  this  competition 
hy  the  C^FDA  number.  Do  not  include 
the  CT’DA  number’s  alpha  suffix  in  your 
.search  (e.g.,  search  for  84.325,  not 
84.325H). 

Please  note  the  following: 

•  When  you  enter  the  Grants.gov  site, 
you  will  find  information  about 
submitting  an  application  electronically 
through  the  site,  as  well  as  the  hours  of 
operation. 

•  Applications  received  by  Grants.gov 
are  date  and  time  stamped.  Your 
application  must  be  fully  uploaded  and 
submitted  and  must  be  date  and  time 
stamped  by  the  Grants.gov  system  no 
later  than  4:30:00  p.m.,  Washington,  DG 
time,  on  the  application  deadline  date. 
Except  as  otherwise  noted  in  this 
section,  we  will  not  accept  your 
application  if  it  is  received — that  is,  date 
and  time  stamped  by  the  Grants.gov 
system — after  4:30:00  p.m.,  Washington, 
DG  time,  on  the  application  deadline 
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date.  We  do  not  consider  an  application 
that  does  not  comply  with  the  deadline 
requirements.  When  we  retrieve  your 
application  from  Grants.gov,  we  will 
notify  you  if  we  are  rejecting  your 
application  because  it  was  date  and  time 
stamped  by  the  Grants.gov  system  after 
4:30:00  p.m.,  Washington,  DC  time,  on 
the  application  deadline  date. 

•  The  amount  of  time  it  can  take  to 
upload  an  application  will  vary 
depending  on  a  variety  of  factors, 
including  the  size  of  the  application  and 
the  speed  of  your  Internet  connection. 
Therefore,  we  strongly  recommend  that 
you  do  not  wait  until  the  application 
deadline  date  to  begin  the  submission 
process  through  Grants.gov. 

•  You  should  review  and  follow  the 
Education  Submission  Procedures  for 
submitting  an  application  through 
Grants.gov  that  are  included  in  the 
aj)plication  package  for  this  competition 
to  (m.sure  that  you  submit  your 
a])j)li(:ation  in  a  timely  manner  to  the 
(Iiants.gov  .system.  Yon  can  also  find  tin; 
I'idncation  .Siihmission  Procedures 
|)er(aiinng  to  Granls.gov  under  News 
and  Events  on  the  Department’s  G.'i 
system  home  page  at  iviviv. gov. 

•  Yon  will  not  n;ceiv(!  additional 
|)oint  value  hecanse  yon  siihmit  yonr 
application  in  electronic  format,  nor 
will  we  penalize  yon  if  yon  (iiialify  for 
an  (;xceplion  to  the  electronic 
snhmi.ssion  re(|nireinent,  as  descrilxid 
el.sewhere  in  this  section,  and  snhinit 
yonr  a|)plication  in  paper  format. 

•  Yon  most  snhinit  all  docmnents 
electronically,  including  all  information 
yon  typically  provide  on  the  following 
forms:  The  Application  for  l''ederal 
A.ssistance  (SE  424),  the  Department  of 
Education  Supplemental  Information  for 
SE  424,  Hudget  Information — Non- 
Gonstruction  Programs  (EiD  .'>24),  and  all 
neces.sary  as.surances  and  certifications. 

•  You  must  upload  any  narrative 
.sections  and  all  other  attachments  to 
yonr  application  as  files  in  a  PDF 
(Portable  Document)  read-only,  non- 
modifiable  format.  Do  not  upload  an 
interactive  or  fillable  PDF  file.  If  you 
upload  a  file  type  other  than  a  read¬ 
only,  non-modifiable  PDF  or  submit  a 
password-protected  file,  we  will  not 
review  that  material.  Additional, 
detailed  information  on  how  to  attach 
files  is  in  the  application  instructions. 

•  Your  electronic  application  must 
comply  with  any  page-limit 
requirements  described  in  this  notice. 

•  After  you  electronically  submit 
your  application,  you  will  receive  from 
Grants.gov  an  automatic  notification  of 
receipt  that  contains  a  Grants.gov 
tracking  number.  (This  notification 
indicates  receipt  by  Grants.gov  only,  not 
receipt  by  the  Department.)  The 


Department  then  will  retrieve  your 
application  from  Grants.gov  and  send  a 
second  notification  to  you  by  email. 

This  second  notification  indicates  that 
the  Department  has  received  your 
application  and  has  assigned  your 
application  a  PR/ Award  number  (an  ED- 
specified  identifying  number  unique  to 
your  application). 

•  We  may  request  that  you  provide  us 
original  signatures  on  forms  at  a  later 
date. 

Application  Deadline  Date  Extension 
in  Case  of  Technical  Issues  with  the 
Grants.gov  System:  If  you  are 
experiencing  problems  submitting  your 
application  through  Grants.gov,  please 
contact  the  Grants.gov  Support  Desk, 
toll  free,  at  1-800-518-4726.  You  must 
obtain  a  Grants.gov  Support  Desk  Case 
Number  and  must  keep  a  record  of  it. 

If  you  are  prevented  from 
electronically  submitting  your 
application  on  the  ajjplication  deadline 
date  because  of  technical  jiroblems  with 
the  Grants.gov  system,  we  will  grant  you 
an  extension  until  4:30:00  p.in., 
Washington,  l)G  time,  the  following 
Imsiness  day  to  enable  yon  to  transmit 
yonr  a|)pli(:ati(m  electronically  or  hy 
hand  delivery.  Yon  also  may  mail  yonr 
ajiplicalion  hy  lollnwing  the  mailing 
insi rnclions  described  elsewhere  in  this 
notice. 

If  yon  siihmil  an  ap|)licalion  after 
4:30:00  p.m.,  Washington,  l)G  lime,  on 
the  a|)plication  deadline  dale,  |)leas(! 
conlaci  Ihe  ixason  lisled  under  FOR 
FURTHER  INFORMATION  CONTACT  in 
section  VII  of  this  notice  and  provide  an 
explanation  of  the  technical  ])rohlem 
yon  experienced  with  Grants.gov,  along 
with  the  Grants.gov  .Support  Desk  C^ase 
Number.  We  will  accept  your 
application  if  we  can  confirm  that  a 
technical  problem  occurred  with  the 
Grants.gov  .system  and  that  that  problem 
affected  your  ability  to  submit  your 
application  by  4:30:00  p.m., 

Washington,  DC  time,  on  the 
application  deadline  date.  The 
Department  will  contact  you  after  a 
determination  is  made  on  whether  your 
application  will  be  accepted. 

Note:  The  extensions  to  which  we  refer  in 
this  section  apply  only  to  the  unavailability 
of,  or  technical  problems  with,  the  Grants.gov 
system.  We  will  not  grant  you  an  extension 
if  you  failed  to  fully  register  to  submit  your 
application  to  Grants.gov  before  the 
application  deadline  date  and  time  or  if  the 
technical  problem  you  experienced  is 
unrelated  to  the  Grants.gov  system. 

Exception  to  Electronic  Submission 
Requirement:  You  qualify  for  an 
exception  to  the  electronic  submission 
requirement,  and  may  submit  your 
application  in  paper  format,  if  you  are 


unable  to  submit  an  application  through 
the  Grants.gov  system  because — 

•  You  do  not  nave  access  to  the 
Internet;  or 

•  You  do  not  have  the  capacity  to 
upload  large  documents  to  the 
Grants.gov  system;  and 

•  No  later  than  two  weeks  before  the 
application  deadline  date  (14  calendar 
days  or,  if  the  fourteenth  calendar  day 
before  the  application  deadline  date 
falls  on  a  Federal  holiday,  the  next 
business  day  following  the  Federal 
holiday),  you  mail  or  fax  a  written 
statement  to  the  Department,  explaining 
which  of  the  two  grounds  for  an 
exception  prevent  you  from  using  the 
Internet  to  submit  your  application. 

If  you  mail  your  written  statement  to 
the  Department,  it  must  be  postmarked 
no  later  than  two  weeks  before  the 
application  deadline  date.  If  you  fax 
your  written  statement  to  the 
Department,  we  mu.st  receive  the  faxed 
.statement  no  later  than  two  weeks 
before  the  a])plication  deadline  date. 

Address  and  mail  or  fax  your 
slateinent  to:  Glinda  Hill,  I I..S. 

I  )e|)artmeiil  of  i'xhicatioii,  400  Maryland 
Avenue  .SW.,  Koom  400;$,  I'olomac 
Genler  IMa/.a  (I'GE),  Washinglon,  l)G 
20202-2(i00.  I-’AX:  (202)  24.5  701  7. 

Yonr  |)aper  ap|)li(:alion  mnsl  he 
snhinilled  in  accordance  with  Ihe  mail 
or  hand  delivery  instructions  described 
in  this  notice. 

I).  Submission  oj  Taper  Applicafions  by 
Mail 

If  yon  (|nalily  for  an  exception  to  the 
electronic  snhmi.ssion  re(|nirement,  yon 
may  mail  (through  the  U..S.  I’ostal 
.Service  or  a  commercial  carrier)  yonr 
a|)plication  to  the  De})artment.  Yon 
mu.st  mail  the  original  and  two  copies 
of  yonr  application,  on  or  before  the 
application  deadline  date,  to  the 
Department  at  the  following  address: 
U.S.  Department  of  Education, 
Application  Gontrol  Genter,  Attention: 
(CFDA  Number  84.325H),  LB)  Basement 
Level  1,  400  Maryland  Avenue  SW., 
Washington,  DC  20202-4260. 

You  must  show  proof  of  mailing 
consisting  of  one  of  the  following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary  of  the  U.S. 
Department  of  Education. 

If  you  mail  your  application  through 
the  U.S.  Postal  Service,  we  do  not 
accept  either  of  the  following  as  proof 
of  mailing: 
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(1)  A  j)riv:ilo  motored  jjostmark. 

(2)  A  mail  rocoij)!  that  is  not  datiid  hy 
the  IJ.S.  I’o.stal  Scnvico. 

If  your  application  is  ])ostmarko(l  after 
tli(‘  a})])lication  deadline  date,  w(!  will 
not  consider  yonr  application. 

Note:  'I  he  tI..S.  I’oslal  .Service  doe.s  not 
uniformly  ))rovi(le  a  dated  ))()stmark.  IJefore 
relyiiif^  on  this  mcilhod,  y(»n  should  check 
with  your  local  i)ost  office. 

c.  Suhiiiission  of  ]\ipar  Applications  hy 
Hand  Dolivory 

If  you  (jualify  for  an  excejdion  to  the 
electronic  .snhmi.ssion  requirement,  yon 
(or  a  courier  service)  may  deliver  your 
paper  application  to  the  Department  by 
hand.  You  must  deliver  the  original  and 
two  copies  of  your  application  by  band, 
on  or  before  the  application  deadline 
date,  to  the  Department  at  the  following 
address:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention; 
(CFDA  Number  84.325H),  550  12th 
Street  SW.,  Room  7039,  Potomac  Center 
Plaza,  Washington,  DC  20202-4260. 

The  Application  Control  Center 
accepts  hand  deliveries  daily  between 
8:00  a.m.  and  4:30:00  p.m.,  Washington, 
DC  time,  except  Saturdays,  Sundays, 
and  Federal  holidays. 

Note  for  Mail  or  Hand  Delivery  of  Paper 
Applications:  If  you  mail  or  hand  deliver 
j'our  application  to  the  Department — 

(1)  You  must  indicate  on  the  envelope 
and — if  not  provided  by  the  Department — in 
Item  11  of  the  SF  424  the  CFDA  number, 
including  suffix  letter,  if  any,  of  the 
competition  under  which  you  are  submitting 
your  application;  and 

(2)  The  Application  Control  Center  will 
mail  to  you  a  notification  of  receipt  of  yovur 
grant  application.  If  you  do  not  receive  this 
notification  within  15  business  days  from  the 
application  deadline  date,  you  should  call 
the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  245- 
6288. 

V.  Application  Review  Information 

1.  Selection  Criteria:The  selection 
criteria  for  this  program  are  from  34  CFR 
75.210  and  are  listed  in  the  application 
package. 

2.  Review  and  Selection  Process:  We 
remind  potential  applicants  that  in 
reviewing  applications  in  any 
discretionary  grant  competition,  the 
Secretary  may  consider,  under  34  CFR 
75.217(d)(3),  the  past  performance  of  the 
applicant  in  carrying  out  a  previous 
award,  such  as  the  applicant’s  use  of 
funds,  achievement  of  project 
objectives,  and  compliance  with  grant 
conditions.  The  Secretary  may  also 
consider  whether  the  applicant  failed  to 
submit  a  timely  performance  report  or 
submitted  a  report  of  unacceptable 
(juality. 


Ill  addition,  in  making  a  competitive 
grant  award,  tbe  Secretary  also  recpiires 
various  assurances  iuc;luding  tbo.se 
a))])licable  to  Federal  civil  rights  laws 
that  prohibit  di.scrimiuatiou  in  jirograms 
or  activities  receiving  Federal  financial 
assi.stance  from  tbe  Department  of 
Education  (34  CFR  100.4,  104.5,  106.4, 
108.8,  and  110.23). 

3.  Additioind  Review  and  Selection 
Process  Factors:  In  tbe  jiast,  tbe 
Dejiartment  has  bad  difficnity  finding 
peer  reviewers  for  jiertain  competitions 
l)ec;ause  so  many  individuals  who  are 
eligible  to  serve  as  peer  reviewers  have 
conlbcts  of  intere.st.  The  standing  jianel 
requirements  under  .section  682(b)  of 
IDEA  also  have  placed  additional 
con.straints  on  the  availability  of 
reviewers.  Therefore,  the  Department 
has  determined  that  for  some 
discretionary  grant  competitions, 
applications  may  be  separated  into  two 
or  more  groups  and  ranked  and  selected 
for  funding  within  specific  groups.  This 
procedure  will  make  it  easier  for  the 
Department  to  find  peer  reviewers  by 
ensuring  that  greater  numbers  of 
individuals  who  are  eligible  to  serve  as 
reviewers  for  any  particular  group  of 
applicants  will  not  have  conflicts  of 
interest.  It  also  will  increase  the  quality, 
independence,  and  fairness  of  the 
review  process,  while  permitting  panel 
members  to  review  applications  under 
discretionary  grant  competitions  for 
which  they  also  have  submitted 
applications.  However,  if  the 
Department  decides  to  select  an  equal 
number  of  applications  in  each  group 
for  funding,  this  may  result  in  different 
cut-off  points  for  fundable  applications 
in  each  group. 

4.  Special  Conditions:  Under  34  CFR 
74.14  and  80.12,  the  Secretary  may 
impose  special  conditions  on  a  grant  if 
the  applicant  or  grantee  is  not 
financially  stable;  has  a  history  of 
unsatisfactory  performance;  has  a 
financial  or  other  management  system 
that  does  not  meet  the  standards  in  34 
CFR  parts  74  or  80,  as  applicable;  has 
not  fulfilled  the  conditions  of  a  prior 
grant;  or  is  otherwise  not  responsible. 

VI.  Award  Administration  Information 

1.  Award  Notices:  If  your  application 
is  successful,  we  notify  your  U.S. 
Representative  and  U.S.  Senators  and 
send  you  a  Grant  Award  Notification 
(GAN);  or  we  may  send  you  an  email 
containing  a  link  to  access  an  electronic 
version  of  your  GAN.  We  may  notify 
you  informally,  also. 

If  your  application  is  not  evaluated  or 
not  selected  for  funding,  we  notify  you. 

2.  Administrative  and  National  Policy 
Requirements:  We  identify 
administrative  and  national  policy 


reciuiremonts  in  tbe  apjilication  jiackage 
and  reference  these  and  other 
re(|iiireinents  iu  tbe  Applicable 
Rcf^nlations  secMon  of  this  notice. 

We  reference  tbe  regulations  outlining 
tbe  terms  and  conditions  of  an  award  in 
tbe  Applicable  Regulations  section  of 
this  notice  and  include  these  and  other 
specific  conditions  in  tbe  GAN.  Tbe 
GAN  iilso  incorporates  your  approved 
ajiplication  as  part  of  yonr  biiuling 
i;onunitments  under  tbe  grant. 

3.  Reporting:  (a)  If  you  ajijily  for  a 
grant  under  this  comjietition,  you  must 
ensure  that  you  have  in  place  tbe 
nec;essary  processes  and  systems  to 
comply  with  tbe  reporting  requirements 
in  2  GFR  part  170  should  you  receive 
funding  under  the  competition.  'I’his 
does  not  apply  if  you  have  an  exception 
under  2  GFR  170.110(b). 

(b)  At  the  end  of  your  project  period, 
you  must  submit  a  final  performance 
report,  including  financial  information, 
as  directed  by  the  Secretary.  If  you 
receive  a  multi-year  award,  you  must 
submit  an  annual  performance  report 
that  provides  the  most  current 
performance  and  financial  expenditure 
information  as  directed  by  the  Secretary 
under  34  GFR  75.118.  The  Secretary 
may  also  require  more  frequent 
performance  reports  under  34  GFR 
75.720(c).  For  specific  requirements  on 
reporting,  please  go  to  www.ed.gov/ 
fund/gran  t/ apply /app forms/ 
appforms.html. 

4.  Performance  Measures:  Under  the 
Government  Performance  and  Results 
Act  of  1993  (GPRA),  the  Department  has 
established  a  set  of  performance 
measures,  including  long-term 
measures,  that  are  designed  to  yield 
information  on  various  aspects  of  the 
effectiveness  and  quality  of  the 
Personnel  Development  to  Improve 
Services  and  Results  for  Ghildren  with 
Disabilities  Program.  These  measures 
include:  (1)  The  percentage  of  Special 
Education  Personnel  Development 
projects  that  incorporate  evidence-based 
practices  into  their  curriculum;  (2)  the 
percentage  of  scholars  completing 
Special  Education  Personnel 
Development-funded  programs  who  are 
knowledgeable  and  sldlled  in  evidence- 
based  practices  for  infants,  toddlers, 
children,  and  youth  with  disabilities;  (3) 
the  percentage  of  Special  Education 
Personnel  Development-funded  scholars 
who  exit  preparation  programs  prior  to 
completion  due  to  poor  academic 
performance;  (4)  the  percentage  of 
Special  Education  Personnel 
Development-funded  degree/ 
certification  recipients  who  are  working 
in  the  area(s)  for  which  they  were 
prepared  upon  program  completion;  (5) 
the  percentage  of  Sjiocial  Education 
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l’(;rsoinH;l  l)ev(!l()j)in(!nt-riin(l(;(l  (l(!f>r(!(;/ 
certilicatioii  recipicails  who  an;  workiiif> 
ill  tlie  an;a(s)  Tor  wliicli  they  were 
])re])arecl  upon  iirograni  (;oin|)letion  and 
wlio  an;  liilly  (iiialified  under  IDl'iA;  (ti) 
tin;  jiercentage  orS|)e(:ial  Fdncation 
I’er.sonnel  Development  (l(!f>re(!/ 
certification  recipients  who  maintain 
employment  in  the  area(s)  for  which 
they  w(!re  jjrejianul  for  three  or  mori! 
years  and  who  are  Inlly  (|nalilied  under 
IDl'iA;  and  (7)  the  Federal  cost  i)er  fully 
(|nalified  (higree/ccatification  recipient. 

In  addition,  the  Department  wifi  Ih; 
gathering  information  on  the  following 
outcome  measures;  (1)  The  luimher  and 
percentage  of  degree/certification 
recipients  who  are  employed  in  high- 
need  schools;  (2)  the  number  and 
])ercentage  of  degree/certification 
recipients  who  are  employed  in  a  school 
for  at  least  three  years;  and  (3)  the 
number  and  percentage  of  degree/ 
certification  recipients  whose  employers 
are  satisfied  with  the  performance  of  the 
individuals. 

Grantees  may  be  asked  to  participate 
in  assessing  and  providing  information 
on  these  aspects  of  program  quality. 

5.  Continuation  Awards:ln  making  a 
continuation  award,  the  Secretary  may 
consider,  under  34  CFR  75.253,  the 
extent  to  which  a  grantee  has  made 
“substantial  progress  toward  meeting 
the  objectives  in  its  approved 
application.”  This  consideration 
includes  the  review  of  a  grantee’s 
progress  in  meeting  the  targets  and 
projected  outcomes  in  its  approved 
application,  and  whether  the  grantee 
has  expended  funds  in  a  manner  that  is 
consistent  with  its  approved  application 
and  budget.  In  making  a  continuation 
grant,  the  Secretary  also  considers 
whether  the  grantee  is  operating  in 
compliance  with  the  assmances  in  its 
approved  application,  including  those 
applicable  to  Federal  civil  rights  laws 
that  prohibit  discrimination  in  programs 
or  activities  receiving  Federal  financial 
assistance  from  the  Department  (34  CFR 
100.4,  104.5,  106.4,  108.8,  and  110.23). 

VII.  Agency  Contact 

FOR  FURTHER  INFORMATION  CONTACT: 

Glinda  Hill,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW., 
Room  4063,  PGP,  Washington,  DC 
20202-2600.  Telephone:  (202)  245- 
7376. 

If  you  use  a  TDD  or  a  TTY,  call  the 
Federal  Relay  Service  (FRS),  toll  free,  at 
1-800-877-8339. 

VIII.  Other  Information 

Accessible  Format:  Individuals  with 
disabilities  can  obtain  this  document 
and  a  copy  of  the  application  package  in 
an  accessible  format  (e.g.,  Imiille,  large 


print,  audiotajx!,  or  compact  di.sc)  by 
contacting  tin;  (bants  and  Contracts 
.Servi{:es  r(!am,  ll.S.  Department  of 
Education,  400  Maryland  Avenue  SW., 
Room  5075,  PGP,  Washington,  DC 
20202-255t).  Tele|)bone:  (202)  245- 
73ti3.  If  yon  n.se  a  TDD  or  a  TTY,  call 
the  FRS,  loll  free,  at  1-800-877-8339. 

Flecironic  Access  to  This  Docnmeni: 
The  official  version  of  this  document  is 
the  document  |)ublished  in  the  Federal 
Register.  Free  internet  acc(iss  to  the 
offic;ial  edition  of  the  Federal  Register 
and  the  Ciode  of  Federal  Regulations  is 
available  via  the  Federal  Digital  System 
.'it:  www.f>po.gov/fdsys.  At  this  site  you 
can  view  this  document,  as  well  as  all 
other  documents  of  this  Department 
publi.shed  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Document 
Format  (PDF).  To  use  PDF  you  must 
have  Adobe  Acrobat  Reader,  which  is 
available  free  at  the  site. 

You  may  also  access  documents  of  the 
Department  published  in  the  Federal 
Register  by  using  the  article  search 
feature  at:  www.federalregister.gov. 
Specifically,  through  the  advanced 
search  feature  at  this  site,  you  can  limit 
your  search  to  documents  published  by 
the  Department. 

Dated:  April  14,  2014. 

Michael  K.  Yudin, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 

[FR  Doc.  2014-08965  Filed  4-18-14;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Applications  for  New  Awards; 
Promoting  the  Readiness  of  Minors  in 
Supplementai  Security  income 
(PROMiSE)  Technicai  Assistance 
Center 

AGENCY:  Office  of  Special  Education  and 
Rehabilitative  Services,  Department  of 
Education. 

ACTION:  Notice. 


Overview  Information 

Promoting  the  Readiness  of  Minors  in 
Supplemental  Security  Income 
(PROMISE)  Technical  Assistance  Center 

Notice  inviting  applications  for  a  new 
award  for  fiscal  year  (FY)  2014. 

Catalog  of  Federal  Domestic  Assistance 
(CFDA)  Number:  84.418T 

DATES:  Applications  Available:  April  21, 
2014. 

Deadline  for  Transmittal  of 
Applications:  June  5,  2014. 

Deadline  for  Intergovernmental 
Review:  August  4,  2014. 


Full  Text  of  Announcement 

I.  Funding  Opportunity  Description 

Purpose  of  Program:  Promoting  the 
Readiness  of  Minors  in  Sup|)lemeutal 
.Security  Income  (PROMI.S!'])  is  a  joint 
initiative  of  Ibe  U..S.  Department  of 
Education,  Ibe  t)..S.  .Social  .Sijcnrily 
Administration,  the  II..S.  De|)arlmenl  of 
Health  and  Human  .Services,  and  the 

II. S.  Departimmt  of  Eabor.  PROMI.SE  is 
intended  to  inqirove  the  provision  and 
coordination  of  .services  and  supports 
for  child  Sujiplemental  Security  Income 
(SSI)  recijiients  ami  their  families  to 
enable  them  to  achieve  improved 
outcomes  and  reduce  their  long-term 
reliance  on  SSI  payments.  In  FY  201 3, 
the  Department  funded  six  three-year 
model  demonstration  projects  (MDPs) 
with  an  option  for  two  additional  years 
based  on  performance,  for  a  total  of  five 
years  under  the  PROMISE  program.  The 
purpose  of  this  priority  is  to  provide 
technical  assistance  to  assist  MDPs  in 
the  implementation  of  their  projects  and 
to  increase  their  capacity  to  improve 
services  and  supports  to  child  SSI 
recipients  and  their  families.  For  further 
information  about  this  program,  please 
see  the  notice  inviting  applications  for 
PROMISE  published  in  the  Federal 
Register  on  May  21,  2013  at  78  FR 
29733  and  the  PROMISE  Web  site  at 
www.ed.gov/ promise. 

Priority:  We  are  establishing  this 
priority  for  the  FY  2014  grant 
competition  in  accordance  with  section 
437(d)(1)  of  the  General  Education 
Provisions  Act  (GEPA),  20  U.S.G. 
1232(d)(1). 

Absolute  Priority:  This  priority  is  an 
absolute  priority.  Under  34  GFR 
75.105(c)(3),  we  consider  only 
applications  that  meet  this  priority. 

Rackground 

The  purpose  of  this  priority  is  to  fund 
one  cooperative  agreement  for  up  to  48 
months  to  establish  and  operate  a 
PROMISE  Technical  Assistance  Genter 
(Genter).  The  Genter  will  provide 
technical  assistance  (TA)  to  the 
PROMISE  program  MDPs  to  support  the 
implementation  of  these  projects  and 
increase  their  capacity  to  improve 
services  and  supports  to  child  SSI 
recipients  and  their  families. 

In  FY  2013,  the  Department  funded 
six  five-year  MDPs  under  the  PROMISE 
program  to  improve  the  education  and 
employment  outcomes  of  child  SSI 
recipients  and  their  families  that  may 
eventually  lead  to  increased  economic 
.self-sufficiency  and  a  reduction  in  their 
dependence  on  SSI  payments.  Each 
MDP  must  address  several  core  features, 
including  the:  (a)  Development  of  .strong 
and  effective  partner.shij).s;  (b) 


Federal  Register/ Vol.  79,  No.  76 /Monday,  April  21,  2014 /Notices 


22123 


coordination  of  transition  services  and 
supports  for  child  SSI  recipients  and 
their  families;  and  (c)  management  of 
data  collection  and  tracking  of  the 
MDPs’  performance. 

On  the  Department’s  behalf,  the 
American  Institutes  for  Research 
conducted  a  TA  needs  assessment  of  the 
MDPs,  which  identified  the  need  for  TA 
in  addressing  these  core  features. 
Specifically,  the  MDPs  expressed  the 
need  for  TA  to  train  interagency 
coordinators  and  manage  interagency 
systems,  better  engage  parents  and 
families,  and  ensure  fidelity  of 
implementation  of  MDP  services  and 
supports.  In  addition,  MDP  staff 
indicated  needs  for  various  areas  of 
expertise  (e.g.,  dropout  prevention, 
mental  health  services,  secondary 
transition  evidence-based  practices, 
scaling  up  evidence-based  practices, 
and  postsecondary  education  for  youth 
with  disabilities  and  their  families). 

TA  is  necessary  to  assist  MDPs  in 
meeting  the  requirement  that  they 
establish  formal  partnerships  in  their 
respective  States  among  agencies  and 
organizations  involved  in  implementing 
services  and  supports  for  child  SSI 
recipients  and  their  families.  TA  in  this 
area  would  assist  MDPs  in  forming 
effective  partnerships  across  multiple 
.stakeholders,  coordinating  and 
managing  systems  across  agencies,  and 
supporting  a  shared  leadership 
a])proach  with  interactions  c;oalescing 
around  is.sues,  relevant  participation, 
and  collaboration  ((iashman  (!t  al., 

2014). 

MDPs  al.so  need  TA  on  coordinating 
■siM  vices  and  .sii])])ort.s  for  child  .S.Sl 
reci|)ienl.s  and  their  iamili(;s.  The  need 
for  I'A  in  this  area  in  particnlar  is 
evident  given  the  findings  of  a  recent 
I  )..S.  ( iovernineni  Acconniahility  ( )Hic(! 
((lAO)  report  (OAt)  l2-.'')04)  (iKirealhir 
‘■(  i  At ),  2012”),  de.scrihing  I  he  gaps  in 
the  coordination  of  transition  support 
services  provided  hy  iMshnal,  .State,  and 
local  g.overniiienls,  as  well  as  the 
liinit.'ilions  ol  the  cnrreid  structure  ol 
services  to  help  child  .S.Sl  recipients 
liansilion  iidin  hi|’,h  school  to 
poslsecondai y  education  and 
coni  pet  it  iv(!  einploynienl .  The  ( iAt ) 
concluded  that  it  isdiriicnll  hii 
providers  to  coordinate  services  across 
diirerent  |)rograins  (tlAO,  2012). 

I'lirt lierinore,  TA  locn.sed  on  engaging 
parents  specilically,  as  indicated  in  the 
MDP  needs  as.se.ssinent ,  would  snp|)ort 
the  MDPs  in  increasing  their  capacity  to 
reach  and  provide  services  to  the 
families  of  particijiating  children.  The 
(iAO’s  findings  on  the  difficulty  faced 
hy  parents  in  navigating  different 
transition  jirograms  for  their  childnm 
with  disabilities  .supjiort  the  need  for 


TA  in  this  area  (GAO,  2012).  In 
addition,  the  GAO  indicated  that 
families  lacked  sufficient  information 
about,  or  awareness  of,  the  full  range  of 
service  options  available  after  high 
school  for  students  with  disabilities 
(GAO,  2012).  Given  the  nature  of  SSI 
eligibility  criteria  and  the  varied 
geographic  locations  of  the  MDPs,  TA 
may  also  help  MDPs  reach  underserved 
families,  including  those  with  limited 
English  proficiency,  or  who  are  of 
Native  American  descent.  For  these 
reasons,  TA  would  help  MDPs  address 
a  particularly  challenging  set  of  issues 
for  these  populations  of  families  and 
meet  the  requirements  of  the  program. 

MDPs  also  indicated  that  they  could 
benefit  from  assistance  in  conducting 
formative  evaluations  consistent  with 
their  data  collection  plans.  SSA  has 
funded  a  national  evaluator  to  conduct 
a  rigorous  evaluation  of  the  MDPs  using 
a  randomized  controlled  trial  design. 
However,  the  MDPs  must  independently 
conduct  formative  evaluations  of  their 
activities  and  some  have  hired  their 
own  evaluators.  The  Genter  must  work 
with  all  evaluators  to  ensure 
coordinated  TA,  services,  and  products. 
In  addition,  since  the  MDPs  will  use 
these  formative  evaluations  to  assess 
their  progress  and  inform  their  deci.sion- 
making,  they  will  benefit  from  receiving 
TA  in  data  collection  and  the  tracking 
of  their  performance.  They  will  also 
need  to  receive  TA  to  (insure  they  are 
implementing  their  models  with 
fidelity. 

To  addniss  tlui  identifiiid  areas  of 
iHKid  for  TA,  tlu!  G(!iiter  liimhid  imder 
this  priority  will  work  in  concert  with 
i;ach  MDP  to  address  tint  goals  of  the 
PK(  )MI.SE  program. 

i’l  i(  nil  y 

The  pm  |)ose  of  this  pi  iority  is  to  liind 
a  cooperative  ag,reemenl  to  esiahlish  and 
o|ieratea  PK(  tMI.SI'i  I'eclmical 
Assistance  ( ienter  (( ienter)  that  .snp|iort.s 
PK(  )MI.SI'i  Model  Demonst  rat  ion 
Projects  (MDPs).  At  a  minimum,  the 
(  ienter  must  meet  the  iollowing, 
expected  outcomes: 

(a)  Improved  skills  ol  .State  and  local 
piiisonnel  tosnppoil  partner.shi|)s 
among  a)>,encies  res|ionsihle  lor 
administering,  |)rograms  that  provide 
services  to  MDP  .S.Sl  riicipienls  and  their 
iamil  ies. 

(h)  Imiiroviid  im|)lementation  ol 
interv(!ntion.s  for  MDP  .S.Sl  r(!cipi(!nts 
and  tluiir  iamiliiis,  including  a 
coordinated  .set  of  serviciss  and  siqiports 
designed  to  improve  the  education  and 
employment  outconu's  of  MDP  .S.Sl 
recipients  and  their  families. 


(c)  Increased  knowledge  that  supports 
training  to  the  families  of  participating 
children  about — 

(1)  The  parents’  role  in  supporting 
and  advocating  for  their  children’s 
education  and  employment  goals;  and 

(2)  Resources  for  improving  the 
education  and  employment  outcomes  of 
the  parents  and  the  economic  self- 
sufficiency  of  the  family. 

(d)  Improved  methods  to  develop  and 
implement  a  plan  for  conducting  a 
formative  evaluation  of  each  MDP 
activity  and  model,  consistent  with  the 
proposed  logic  model  and  data 
collection  plan,  to  assess  the  MDP’s 
performance  and  progress  in  achieving 
its  goals  and  inform  decision  making. 

(e)  Improved  methods  for  collecting 
data  and  the  capacity  to  track  and 
manage  MDP  information,  such  as 
service  participation  and  documentation 
sufficient  to  replicate  MDPs. 

In  addition  to  these  programmatic 
requirements,  to  be  considered  for 
funding  under  this  priority,  applicants 
must  meet  the  application  and 
administrative  requirements  in  this 
priority.  The  Office  of  Special  Education 
Programs  (OSEP)  encourages  innovative 
approaches  to  meeting  the  following 
reciuirements: 

(^a)  Demonstrate,  in  the  narrative 
.section  of  the  application  under 
“Significance  of  the  Project,”  how  the 
])roposed  Ckmter  will — 

(1)  Addrciss  the  gaj)s  and  w(iakne.sses 
of  each  MDP  in  forming  jiartnershijis, 
delivering  scu  viccis  and  siq)])ort.s  for 
child  .S.Sl  nscipients  and  their  families, 
conducting  formative  evaluations  to 
allow  for  mid-course  corrections,  and 
pi'ovidiug  TA  and  training  lor 
I'ipplicahle  .Stale,  regional,  and  local 
slall.  To  meet  this  re(|niremenl  Ihe 
apj)licant  must 

(i )  Demonstrate  how  Ihe  ( itmler  will 
analyze  applicahh;  .State,  regional,  and 
local  (lata  to  idenlily  Ihe  training,  and 
iidorm.'ilion  n(;ed.s  ol  each  MDP  in  ord(M' 
to  iiddress  g.ap.s  and  we.ikne.s;;(!S  in 
lorndiig,  pai I iKti.sIdps,  dcdiveiiii)’, 

sei  vices  and  supports  loi child  .S.Sl 
i(!ci|)ienl.s  and  their  lamilies,  conducting, 
lormalive  evaluations,  and  providing, 

TA  to  MDP  slfdl; 

(ii)  Demonsir.'ile  knowledg,(!  ol  cnrieni 
:md  previous  issues  and  |)olicy 
iniliativ(;s  ((dalio);  to  the  piovision  and 
coordination  of  services  and  snp|iorts 
lor  child  .S.Sl  recipients  and  their 
lamilies  that  enahle  tlnmi  to  achi(;ve 
improved  educational  and  employiiKMd 
outcomes  and  economic  sell-sniliciency; 
and 

(iii)  Present  Ihe  best  availahh; 
information  on  ])romi.sing  .strat(!gi(;.s  and 
j)raclices,  including,  wIumc  availahh;, 
(;vid(!uce  of  the  eflecliveness  of  Ihe 


22124 


Federal  Register/ Vol.  79,  No.  76/Monday,  April  21,  2014/Notices 


proposed  strategies  and  practices, 
related  to  the  provision  and 
coordination  of  services  and  supports 
for  child  SSI  recipients  and  their 
families. 

[2)  Result  in  each  MDP’s  improved 
ability  and  capacity  to  form 
partnerships,  deliver  services  and 
supports  for  child  SSI  recipients  and 
their  families,  conduct  formative 
evaluations  allowing  for  mid-course 
corrections,  and  provide  TA  and 
training  for  applicable  State,  regional, 
and  local  staff. 

(b)  Demonstrate,  in  the  narrative 
section  of  the  application  under 
“Quality  of  the  Project  Services,”  how 
the  proposed  Center  will — 

(1)  Identify  the  needs  of  each  MDP  for 
TA  and  information  that  will  improve 
the  provision  and  coordination  of 
services  and  supports  for  child  SSI 
recipients  and  their  families  that  result 
in  changed  educational  and 
employment  outcomes  and  economic 
self-sufficiency; 

(2)  Ensure  equal  access  and  treatment 
for  members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability.  To  meet  this 
requirement,  the  applicant  must 
describe  how  it  will  ensure  that 
j)roducts  and  services  meet  the  needs  of 
the  intended  reci})ients  and  are 
])roduced  in  accessil)le  formats  and 
languages; 

(3)  Achieve  its  goals,  ol)j(!Ctives,  and 
inteiuhul  outcomes.  To  inecit  this 
reijidreimmt,  tlie  a|)plicant  must 
|)rovid(! — 

(ij  Measurable  iuleuded  outcomes  for 
the  |)roo(ised  ( leiiPa  ;  and 

(ii)  Tue  logic  model  hy  which  the 
proposed  (i(eiter  will  achi(!V(!  its 
iiiteiidiMl  (Mitcomes; 

1^1  t  l.se  a  conceptual  haiiKiwork  to 
deviilop  project  plans  and  activities, 
de;:crihiug  any  imdei  lying,  concept;;, 
a;;;;mnptions,  ex|)ectat ion;;,  heliels,  oi 
theories,  ;is  well  a;;  the  presumed 
ntlal  ion;;h  i  p;;  or  I  inkag,e;;  .niioiig,  I  hem , 
;md  ;my  empirical  .support  lor  Ihi;; 
hanntwoi  k; 

(!)|  Ite  h.'ised  on  cmrent  te.seatch  .nid 
nwike  use  ol  evidence  hascsl  practices. 

To  meet  thi;;  rispiirement,  th(!  applicant 
must  (hsscrihe 

(i|  't  he  current  research  on  the 
ellectivtiness  ol  partiuMships  (ccg,., 
interagency  col lahorat ion),  and  ii 
coordinates!  set  ol  .servicets  and  sn|)|)orts 
d(!signed  to  im|)rove  tin;  (;dncation  and 
(;mployment  outcomes  and  economic 
self  snificiency  of  child  .S.SI  reci|)i(;nls 
and  th(;ir  families  (e.g.,  case 
management,  benefits  counseling,  work- 
based  l(;arning  (;xp(;riences,  par(;nt 
training  and  information); 


(ii)  The  current  research  about  adult 
learning  principles  and  implementation 
science  and  how  this  information  will 
be  used  to  provide  training  and  TA  to 
the  MDPs;  and 

(iii)  How  the  proposed  Center  will 
incorporate  current  research  and 
evidence-based  practices  in  the 
development  and  delivery  of  its  TA  and 
services; 

(6)  Develop  products  and  provide 
services  that  are  of  high  quality  and 
sufficient  intensity  and  duration  to 
achieve  the  intended  outcomes  of  the 
proposed  Center.  To  address  this 
requirement,  the  applicant  must 
describe — 

(i)  How  it  proposes  to  identify  or 
develop  the  knowledge  base  of  current 
research  and  evidence-based  practices 
designed  to  improve  the  education  and 
employment  outcomes  and  economic 
self-sufficiency  of  child  SSI  recipients 
and  their  families; 

(ii)  Its  proposed  approach  to  targeted, 
specialized  TA,i  which  must  identify 
the  intended  recipients  of  the  products 
and  services  under  this  approach;  and 

(iii)  Its  proposed  approach  to 
intensive,  sustained  TA,^  which  must 
identify — 

(A)  The  intended  recipients  of  the 
products  and  .services  under  this 
approach; 

(H)  Its  jjropo.sed  plan  for  a.ssisting 
aj)plicable  State,  regional,  and  local 
agencies  with  training  sy.stems  that 
include  profe.ssional  d(;velopnient  based 
on  adult  learning  |)i'incipl(;.s  and 
coaching;  and 

(( !)  Its  |)ro|)o.sed  |)l<m  for  working  with 
applicable  .State,  regional,  and  local 
agencies  to  ensure  connnnnication 
among  all  l(;vels  to  support  int(;rag(;ncy 
collaboration,  resource  :md  d;ita  sharing 
consisleiil  with  the  consent 
I (;(|niiemeiits  in  the;  I'.imily  I'idncational 

'  Ah  iitiiHi  ill  lllih  ily,  n|Mtf.iiili/«Mi 

I  A"  iiiniiiih  TA  Mtivirn  liiif.nil  uii  iinnilh  i  oiiiiiinii  In 
iiiti)ti|>in  inri|iiniith  iiihI  lint  nx Iniirii vnl y 
iii()ivi«liiiili/.n<l  A  inliitif)iihlii|i  in  nhliililirilinii 
llin  I'A  mimI  niifi  oi  iiMiin  TA 

(  niilni  hliill  I  liirt  (.iitnf'oiy  ot  I  A  iiirltMlofi  fiiin  limn. 
Iiilini  iiilniihivn  nvniilh,  liiM  li  iin  fiicililiiliiif^*,  hlintnfMi. 
|iifmiiiii^MM  liohliii^*  in^'iniuil  OI  iiiilioiuil 
i.oiilniniicnh.  It  i  iiii  iilrto  iiicimln  n|iiriO(lii:,  Inrut  )iil>oi 
iiilniihivn  nvniih;  lliiil  nxlnml  ovni  ii  |»niio(t  ol  limn. 
f;iM;li  m;  Iim  ililnliii^;  ii  f;niinn  ol  roiilniniirn  oiiIIm  on 
sin}'ln  Ol  miillipin  lopics  tliiil  iiin  ilnsip.iinil  moiiml 
tlin  immmIh  ol  llin  incipinnls,  l  iicililiilinf; 
commimilinK  ol  |>rn(:lirn  cim  iilso  hn  coiiKiilnmil 
tiirp,nln<i,  spncinli/.nil  'I'A. 

■'  As  nsnil  in  this  |iiiorily,  *'iiilniiKivn,  siislfiinnil 
I'A”  mniiiiK  TA  sni  vicns  olinn  piovidnd  onsitn  him) 
rn(|nirinp,  h  .stiililn,  on^^oin^;  rnlHtionship  lintwnnn  tlm 
TA  enninr  sliiH  himI  llm  TA  rocipinnt.  *‘TA  koi  vicos” 
iirn  (inliiMMl  ns  h  nn^olinlnd  snrios  ot  nctivitios 
dnsi^pMid  to  rnncli  h  vnlimd  ontcoiiio.  This  CHln^ory 
ol  'I'A  should  rnsnll  in  clinngns  to  policy,  progniin, 
pnictico,  or  o))nrHtions  IIihI  support  incroasod 
rnci)nont  (:a])acity  or  improved  outcomes  at  one  or 
more  systems  levels. 


Rights  and  Privacy  Act  (FERPA)  and  the 
Individuals  with  Disabilities  Education 
Act  confidentiality  of  information 
provisions  ^  and  any  other  Federal  and 
State  laws  or  regulations  that  govern  the 
privacy  or  confidentiality  of  student 
information,  and  innovative  methods  of 
service  and  support  provision; 

(7)  Develop  products  and  implement 
services  that  maximize  each  MDP’s 
efficiency.  To  address  this  requirement, 
the  applicant  must  describe — 

(i)  How  the  proposed  Center  will  use 
technology  to  achieve  its  intended 
outcomes; 

(ii)  With  whom  the  proposed  Center 
will  collaborate  and  the  intended 
outcomes  of  this  collaboration;  and 

(iii)  How  the  proposed  Center  will  use 
non-project  resources  to  achieve  its 
intended  outcomes. 

(c)  Demonstrate,  in  the  narrative 
section  of  the  application  under 
“Quality  of  the  Evaluation  Plan,”  how — 

(1)  The  proposed  Center  will  collect 
and  analyze  data  on  specific  and 
measurable  goals,  objectives,  and 
intended  outcomes  of  the  Center.  To 
address  this  requirement,  the  applicant 
must  describe  its — 

(1)  Proposed  evaluation 
methodologies,  including  instruments, 
data  collection  methods,  and  analy.ses; 
and 

(ii)  Proj)o.sed  .standards  or  targets  for 
det(;rmining  effect ivene.ss. 

(2)  The  f;(;nter  will  u.se  the  (;vahiation 
r(;sults  to  (;xamin(;  the;  (;ff(;ctiv(;n(;.s.s  of 
its  im|)h;m(;iitatioii  and  its  progr(;.ss 
toward  a(:hi(;ving  int(;nded  oiit(:om(;s; 
imd 

(3)  TIk;  methods  of  evaluation  will 
produce  (|nanlitaliv(;  and  (|nalitaliv(; 
data  that  demonslrat;;  whelher  Ihe 
Cenlei  a(:hii;ved  its  intended  outcomes. 

(d)  Demonstrate,  in  the  n.nr.itive 
section  ol  t he  appi icat ion  nndei 

Ad(;(|n;icy  t)l  Project  Ke.somci;;;,’’ 
how 

I  t )  rh(;  propo.sed  (  !i;nter  will 
encom.ig,e  .'i|)plic:ilions  lor  emploYment 
irom  per.soii;;  who  iio;  menihi;r;;  ol 
fMonp.s  tlmt  have  Iraditioiiiilly  h(;en 
n ndi;rrepre.senled  h;i;;e(l  on  r.ict;,  color, 
mition.il  Ol  i)',in,  g,ender,  ag,e,  or 
di.s.'ihility,  as  .ippnipriati;; 

(2)  The  proposed  key  ( i(;nlei 
piirsonnel,  con;;nltanls,  iind 
snhconlractors  havi;  the  (|nalilication.s 
and  i;xp(;ri(;nc(;  to  carry  out  the 
|ii'0|io.s(;d  activiti(;s  and  achi(;v(;  tin; 
C(;nt(;r’s  inti;n(h;d  outcomes; 

'  It  ii^diicids  <ir(i  sliiiriii^  diilii  coiiliiiiicMl  in 
(i(lii(:iili<iii  rncords,  llin  rni|iiirninniils  in  I'l'IKI’A  iind 
tlio  IDl'iA  I'l'iKt'A  iind  its  ini|ilnninnlin^  rngnlidion.s); 
and  2(H1..S.(;.  1417((;)and  :t4  CI  K  §§:iOO.(ilO 
a(lll.(i2(i  (IDI'IA  cnntldnnlialily  nt  intonnalion 
proviKinns). 
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(3)  The  applicant  and  any  key 
partners  have  adequate  resources  to 
carry  out  the  proposed  activities;  and 

(4)  The  proposed  costs  are  reasonable 
in  relation  to  the  anticipated  results  and 
benefits. 

(e)  Demonstrate,  in  the  narrative 
section  of  the  application  under 
“Quality  of  the  Management  Plan,” 
how — 

(1)  The  proposed  management  plan 
will  ensure  that  the  Center’s  intended 
outcomes  will  be  achieved  on  time  and 
within  budget.  To  address  this 
requirement,  the  applicant  must 
d(!.scril)e — 

(1)  dearly  defined  re.sj)onsil)ilitie.s  for 
key  (kmter  personnel,  consultants,  and 
snhcontractors,  as  ai)plical)le;  and 

(ii)  Timelines  ami  milestones  for 
accomplishing  the  ( lenter’s  tasks; 

[2)  Mow  key  |)ersonnel  ami  any 
consultants  ami  snhcontractors  will  he 
allocated  to  the  ( ienter  ami  how  these 
allocations  ao;  appropriate  ami  adecpiate 
to  achieve  the  ( ienter’s  intended 
ontcoim;s; 

(.'<)  'I'lie  proposed  inanageimnd  plan 
will  ensure  that  the  products  and 
seivici!s  piiivided  are  of  hif’,h  (piality; 
and 

('ll  The  proposial  ( ienter  will  hemdit 
hdin  a  divcusity  of  perspect iv(!S, 
incimhng,  those  oiChild  .S.SI  recipieids 
and  their  lamilies;  ag(Micies  and 
organi/.at i(»ns  ((cg.,  .State  VK  sm  vice 
|»idvid(!rs.  Workforce  I  levidopment 
s(!rvice  providins,  Mcalicaid  sei  vice 
provid(!rs.  Temporary  A.ssistama;  lor 
N(!edy  I'amilicis  smvice  |)idvid(!rs, 
d(!velopinental  and  iid(d lectnal 
disahilities  scn  vice  |)i'oviders,  imndal 
h(!alth  s(!rvic(!  |)roviders);  .State 
(aincational  ag(!ncy  oliicials  as  well  as 
educators  (e.g.,  sp(!cial  education  and 
r(!lat(!d  services  personnel  under  Part  h 
of  IDl'iA,  transition  jxirsonnel);  TA 
providers;  res(!arch(!rs;  and  |)ohcy 
makers,  among  others,  in  its 
develo])ment  and  opciration. 

(f)  Address  the  following  application 
reouiroments.  The  applicant  must — 

(1)  Include  in  Appendix  A  a  logic 
model  that  depicts,  at  a  minimum,  the 
goals,  activities,  outputs,  and  intended 
outcomes  of  the  proposed  Center.  A 
logic  model  communicates  how  a  Center 
will  achieve  its  intended  outcomes  and 
provides  a  framework  for  both  the 
formative  and  summative  evaluations  of 
the  Center. 

Note:  The  following  Web  sites  provide 
more  information  on  logic  models: 
mw.  research  u  tilization .  org/m  atrix/ 
logicmodel_resource3c.html  and 
WWW.  tad  net.  org/pages/5 89; 

(2)  Include  in  Appendix  A  a  conceptual 
framework  for  the  Center; 

(3)  Include  in  Appendix  A  person-loading 
charts  and  timelines,  as  applicable,  to 


illustrate  the  management  plan  described  in 
the  narrative: 

(4)  Include  in  the  budget  attendance  at  the 
following: 

(i)  A  one  and  one-half  day  kick-off  meeting 
in  Washington,  DC,  after  receipt  of  the  award, 
and  an  annual  planning  meeting  in 
Washington,  DC,  with  the  OSEP  project 
officer  and  other  relevant  staff  during  each 
subsequent  year  of  the  project  period. 

Note:  Within  30  days  of  receipt  of  the 
award,  a  post-award  teleconference  must  be 
held  between  tbe  OSEP  project  officer  and 
the  grantee’s  project  director  or  other 
authorized  repre.sentativo; 

(ii)  A  two  and  one-half  day  jjroject 
directors’  conference  in  Washington,  DCi, 
(luring  each  year  of  the  ])roj(!ct  jnsriod; 

(iii)  'Two,  two-day  tri))s  aninially  to  attend 

I )e])ai'tinent  briefing.s,  I )epartment-.s|)onsore(l 
conleniiices,  and  otlier  meetings,  as  re(|nesl(!d 
by  ()SI';P;  and 

(iv)  A  one  day  intensive  review  meeting  in 
Washington,  I )( dm  ing  llie  first  ladf  (d  the 
second  year  ot  the  |ir<ij(!cl  period; 

(.'))  Mainlidn  a  Well  site  llial  meets 
)',overnmenl  or  industry  recog, ni/.ed  standards 
loi'  accessihility. 

rliinl  (iml  t'Orn  th  Yi‘<ns  of  llir  I’rojrcl 
III  (locidiiig,  wlictlioi  III  Clint iiiiic 
liiiiiliiig,  tin;  ( ii;iili;i  liii  llio  lliinl  ami 
liiiiilli  years,  llie  .Secielaiy  will  ciiiisiilei 
the  i'e(|iiiieiiieiils  id  34  ( iT'K  '/.S.X.Sdla),  as 
well  as 

(a)  The  reciiiiiiiieiiilal inn  id  a  review 
team  ciinsisting  id  experts  selected  hy 
the  .Secretary.  'This  review  will  he 
cinidncled  (hiring  a  line  day  intensive 
ineeliii)',  that  will  he  held  (hiring  the  first 
hall  III  the  seciind  year  id  the  |ir(ijecl 
perind; 

(h)  'The  timeliness  and  eriecliveness 
with  which  all  requirements  id  the 
negiitiated  (:(in|)erative  agreement  have 
heen  or  are  being  met  hy  the  ( ienter;  and 
(i:)  'The  (|niility,  ndev.mce,  and 
nseiiilne.ss  id  the  Center’s  prndncis  and 
services  and  the  extent  to  which  the 
jirojecl’s  products  find  .services  fire 
filigned  with  its  jiroject’s  objectives  find 
likely  to  re.sult  in  the  Center  achieving 
it.s  intended  outcomes. 
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Waiver  of  Proposed  Rulemaking: 
Under  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553)  the  Department 
generally  offers  interested  parties  the 


opportunity  to  comment  on  proposed 
priorities  and  requirements.  Section 
437(d)(1)  of  GEPA,  however,  allows  the 
Secretary  to  exempt  from  this 
rulemaking  requirement  regulations 
governing  the  first  grant  competition 
under  a  new  or  substantially  revised 
program  authority.  This  is  the  first  TA 
grant  competition  for  this  program 
under  the  Consolidated  Appropriations 
Act,  2012  (Pub.  L.  112-74),  as 
incorporated  into  the  Consolidated  and 
Further  Continuing  Appropriations  Act, 
2013,  (Pub.  L.  113-0),  and  therefore 
(jualifies  for  this  exception.  In  order  to 
ensure  timely  grfint  awards,  the 
Secretfiry  tuis  decided  to  forego  jinblic 
comment  on  tbe  priority.  'This  priority 
will  fipiily  to  the  T’Y  2014  gi'finl 
compelition  only  find  fiiiy  .snhse(|nenl 
year  in  which  we  make  awiirds  bom  the 
list  III  iinrmided  applicants  lioiii  Ibis 
compel  il  ion. 

I’l'ogi'iiiii  Aiillioi'ily:  ( liiii.siiliilnliKl 
A|i|ii'(i|ii'iiiliiiii.s  Ai;l,  211 1  2  ITiili.  I..  112.  '/4),ii,s 
iiiciii  |i(iiiitiiil  iiilii  lliii  ( liiiisiiliiliiliiil  mill 
I'liillini  ( iiiiitiiiiiiiig,  A|i|iiii|iriiili(iiis  Act, 

2ni;t.  (Tull.  I..  I  i;i  i>). 

A/i/)/i(  o/i/c  Hcj\iil<il ions;  (:i)  The 
Tidiicalion  DepailnienI  (ieiieral 
Adminisl  ral  i  ve  Keg,i dal  ions  ( Til  )C  AK)  in 
34  CFK  pails  74,  75,  77,  70,  HO.  HI,  H2. 

H4,  Hli,  07,  OH,  and  00.  (h)  The  Tiihic.il ion 
I  )epai  InienI  dehai  iiieni  and  sii.spensioii 
ie|’,iihilions  in  2  ( iT'K  pail  ;i4HS. 

Nolo:  Tim  leg, iiliiliiiiis  in  ;t4  (iTK  |iiiil  70 
iipply  III  nil  n|i|ili(:niilK  ex(:e|il  leilenilly 
ie(:(ig,iii’/.e(l  liiilinii  Irilies. 

Nolo:  Tliii  i'eg,iilnliiiii.s  in  34  ( if'K  |ini'l  HH 
n|i|ily  III  in.stilnliiin.s  of  liig,liei'  eilncnliiin 
(11  Il'is)  (inly. 

II.  Awfird  liiforiiifilidii 

I'vpe  of  Award:  ( ;oo|)eralive 
figreemenl. 

hist i nidi ed  Available  l''ands: 

.$2,000,000. 

Maximum  Award:  We  will  reject  finy 
fipplication  that  projjo.ses  fi  budget 
exceeding  $500,000  for  a  single  budget 
])eriod  of  12  months.  The  Assistant 
Secretary  for  the  Office  of  Special 
Education  and  Rehabilitative  Services 
may  change  the  maximum  amount 
through  a  notice  published  in  the 
Federal  Register. 

Estimated  Number  of  Awards:  1. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  48  months. 

III.  Eligibility  Information 

1.  Eligible  Applicants:  State 
educational  agencies;  local  educational 
agencies  (LEAs),  including  public 
charter  schools  that  operate  as  LEAs  and 
receive  funding  under  Part  B  of  IDEA; 
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IHEs;  other  public  agencies;  private 
nonprofit  organizations;  outlying  areas; 
freely  associated  States;  Indian  tribes  or 
tribal  organizations;  and  for-profit 
organizations. 

2.  Cost  Sharing  or  Matching:  This 
program  does  not  require  cost  sharing  or 
matching. 

3.  Other  General  Requirements: 

(a)  Recipients  of  funding  under  this 
program  must  make  positive  efforts  to 
employ  and  advance  in  employment 
qualified  individuals  with  di.sabilities 
(see  section  606  of  IDEA). 

(h)  I'iach  applicant  for,  and  rocijncait 
of,  funding  under  this  |)rograin  inn.st 
involve  individuals  with  di.sahilities,  or 
parents  of  individuals  with  disahilities 
ag(!s  hirih  through  2t>,  in  planning, 
iinphainait ing,  and  evaluating  the 
project  (see  section  ()tt2(a)(  1 )( A)  of 
IDl'A). 

IV.  Application  and  .Sninnissitni 
Inroi'inalion 

1.  A<ltlre;:s  lo  /fcv/nc.s/  A/^/dn  (///o;; 
I’ackdfit;:  You  can  ohtaiii  an  application 
packaj'e  via  the  Inteiiiet  or  lioin  the 

t'id neat  ion  I'nhl  ications  ( ienter  ( t  il ) 
l‘id)s).  To  ohtain  a  copy  via  the  Internet, 
use  the  l(dlowing  address:  www.etl.i’nv/ 
litii(l/j\miil/iii)i)lv/j\niiil<ii)it‘;/in<l('\ .III  ml. 
To  ohtain  a  co|)v  lioin  Id)  I’nhs,  write, 
lax,  oi  call  the  lollowing,:  Id )  I’nhs,  I  I..S. 

I  )(!parlinenl  (d  Idhicalion,  l’.().  Mox 
22207,  Alexandria,  VA  2230d. 
l  elephone,  l(dl  fr(!e:  I  1177  d:i:i  7627. 
I'AX:  (7031  (iOr.  6704.  If  yon  n.se  a 
t(d(!Connnnincat ions  device  lor  the  deal 
('11)1))  or  a  l(!xl  lelephone  (T  TY),  call, 
toll  free:  1-677  676  7734. 

Yon  can  contact  Id)  I’nhs  at  its  Wdi 
sil(!,  also:  www.liDl'iihs.gavov  nl  its 
einai I  address:  edpnbsioUnel.eil.gov. 

If  yon  re(|nesl  an  ap|)licalion  from  Id) 
I’nhs,  h(!  sure  lo  identify  this 
competition  as  follows:  (d'DA  nnmh(!r 
64.41 6T. 

Individuals  with  disahilities  can 
ohtain  a  copy  of  the  application  package 
in  an  acces.sible  format  (e.g.,  braille, 
large  print,  audiotape,  or  compact  disc) 
by  contacting  the  person  or  team  listed 
under  Accessible  Format  in  section  VllI 
of  this  notice. 

2.  Content  and  Form  of  Application 
Submission:  Requirements  concerning 
the  content  of  an  application,  together 
with  the  forms  you  must  submit,  are  in 
the  application  package  for  this 
competition. 

Page  admit:  The  application  narrative 
(Part  111  of  the  application)  is  where  you, 
the  applicant,  address  the  selection 
criteria  that  reviewers  use  to  evaluate 
your  application.  You  must  limit  Part  III 
to  no  more  than  50  pages,  using  the 
following  standards: 


•  A  “page”  is  8.5"  x  11",  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double-space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
reference  citations,  and  captions,  as  well 
as  all  text  in  charts,  tables,  figures, 
graphs,  and  screen  shots. 

•  Use  a  font  that  is  12  point  or  larger. 

•  U.se  one  of  the  following  fonts: 

Times  Now  Roman,  Courier,  C^ourier 
New,  or  Arial.  An  application  sidnnitted 
in  any  other  font  (including  Times 
Roman  or  Arial  Narrow)  will  not  h(! 
a(:ce|)t(!(l. 

The  ])age  limit  and  d()nhl(;-s|)a(:ing 
re(|nirement  does  not  apply  to  Part  I,  tin; 
covfjr  sheet;  Part  II,  the  hmlgcil  siiclion, 
incinding  the  narrative  hndget 
jnslifical ion;  Part  IV,  the  assurances  and 
certifications;  or  the  ahsliaci  (follow  the 
)’,ni(lance  provided  in  the  applical ion 
package  lor  completing,  the  ahsliaci),  the 
table  ol  contents,  the  list  ol  priority 
leqnirements,  the  resumes,  the  relerence 
li.sl,  the  lelleis  ol  support,  or  the 
appendices.  I  lowevei ,  the  pag,e  limit 
and  double  spacing,  reipiiremenl  does 
apply  lo  all  id  I’ait  III,  the  application 
narrative,  incinding,  all  text  in  charts, 
tables,  fig,nies,  g,raphs,  and  scieen  .shots. 

We  will  reject  yoni  a|tplical ion  il  yon 
exceed  the  pag,e  limit  in  the  a|iplicalion 
nairalive  section;  or  if  yon  apply 
slamlaids  other  than  tho.se  specilied  in 
the  application  packag,e. 

.'1.  Siibmissiim  I  hilrs  imd  Times: 

Applieiil iims  Available:  April  2  I , 

2014. 

Deal II die  far  Traiismillal  of 
Appliraliims:  )nne  .6,  2014. 

A|)|)lications  foi'  grants  under  this 
com|)elilion  miisl  be  submilled 
eleelronicidly  using  the  Cranls.gov 
A|)|)ly  site  (Cranls.gov).  l■■or  iidormation 
(incinding  dates  and  times)  about  how 
to  snhmit  your  application 
electroidcally,  or  in  paper  format  by 
mail  or  hand  delivery  if  you  (jualify  for 
an  exception  to  the  electronic 
submission  requirement,  please  refer  to 
section  IV.  7.  Other  Submission 
Requirements  of  this  notice. 

We  do  not  consider  an  application 
that  does  not  comply  with  the  deadline 
requirements. 

Individuals  with  disabilities  who 
need  an  accommodation  or  auxiliary  aid 
in  connection  with  the  application 
process  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  in  section  VII  of  this  notice.  If 
the  Department  provides  an 
accommodation  or  auxiliary  aid  to  an 
individual  with  a  disability  in 
connection  with  the  application 
process,  the  individual’s  application 


remains  subject  to  all  other 
requirements  and  limitations  in  this 
notice. 

Deadline  for  Intergovernmental 
Review:  August  4,  2014. 

4.  Intergovernmental  Review:  This 
program  is  subject  to  Executive  Order 
12372  and  the  regulations  in  34  CFR 
part  79.  Information  about 
Intergovernmental  Review  of  Federal 
Programs  under  Executive  Order  12372 
is  in  the  application  package  for  this 
program. 

5.  Funding  Restrictions:  We  referenc;e 
n.'gulations  outlining  funding 
r(!.stri(;lions  in  the  Af)f)licable 
Regulations  sv.c.Tuux  of  this  notice. 

6.  Data  Universal  Numbering  System 
Number,  'Taxpayer  Identification 
Number,  and  System  lor  Award 
Manaf’enienI :  '\'o  do  hu.siuess  with  the 
l)epiu  lim;nl  of  Education,  you  imi.sl 

a.  I  lave  a  Data  I  Inivei.sal  Numhei  iug, 
.System  (I  )l  IN.S)  numher  and  a  Taxpayei- 
Ideiilificalioii  Ntimhet  (  TIN); 

h.  Keg,istei  both  your  1)1  IN.S  numher 
and  TIN  with  the  .System  lor  Award 
M.niag.eimml  (.SAM)  (lormerly  the 
(  iiailral  (  ionti.ictoi  Keg,isli  y  ((  i(  il\)),  the 
(  aiverinmml’.s  primary  reg,i.slianl 
dataha.se; 

c.  I’ldvide  yom  I  )l  IN.S  mnnhei  .and 
TIN  on  your  application;  and 

d.  M.ainlain  an  active  .SAM 
regi.siralion  with  cmrirni  iidormation 
while  yom  application  i.s  under  review 
hy  the  Department  and,  if  you  are 
awaided  a  g,r.nil,  during,  the  project 

|)ei  iod. 

Yon  can  obtain  a  I  )l  IN.S  numher  from 
Dun  and  Itradsireel.  A  I  )l  IN.S  numher 
(  .III  he  created  within  one  lo  two 
husiness  days. 

If  you  are  a  cor|)orate  entity,  agency, 
institution,  or  organization,  you  can 
ohtain  a  TIN  from  the  hitermil  Keveinie 
Service.  If  you  are  aii  individual,  you 
can  ohtain  a  TIN  from  the  Internal 
Revenue  .Service  or  the  Social  .Security 
Admini.stration.  If  you  need  a  new  TIN, 
please  allow  2-5  weeks  for  your  'ITN  to 
become  active. 

The  SAM  registration  process  can  take 
approximately  seven  business  days,  but 
may  take  upwards  of  several  weeks, 
depending  on  the  completeness  and 
accuracy  of  the  data  entered  into  the 
SAM  database  by  an  entity.  Thus,  if  you 
think  you  might  want  to  apply  for 
Federal  financial  assistance  under  a 
program  administered  by  the 
Department,  please  allow  sufficient  time 
to  obtain  and  register  your  DUNS 
number  and  TIN.  We  strongly 
recommend  that  you  register  early. 

Note:  Once  your  SAM  registration  is  active, 
you  will  need  to  allow  24  to  48  hours  for  the 
information  to  be  available  in  Grants.gov.  and 
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Ixilorn  you  can  suhinit  an  a))))li(:a1i()n  tllr()ll^ll 
( ;iaiil.s.f>ov. 

If  you  arc  curnintly  rogi stored  witli 
SAM,  you  may  not  mnul  to  iiiaki!  any 
cliangos.  How(!Vor,  ploaso  inako  cmtain 
that  tlio  TIN  a.ssociatod  with  your  DUNS 
mnnl)or  is  oorrocit.  Also  note  that  you 
will  nood  to  u])dato  your  registration 
annually.  This  may  take  three  or  more 
business  days. 

Information  about  SAM  is  available  at 
www.SAM.f’ov.  To  further  assist  you 
with  obtaining  and  registering  your 
DUNS  number  and  TIN  in  SAM  or 
updating  your  existing  SAM  acxount, 
we  have  prepared  a  SAM.gov  Tip  Sheet, 
which  you  can  find  at:  http:// 

WWW  2  .ed.gov/fu  n  d/ grant /a  p  ply/sam  - 
faqs.html. 

In  addition,  if  you  are  submitting  your 
application  via  Grants.gov,  you  must  (1) 
be  designated  by  your  organization  as  an 
Authorized  Organization  Representative 
(AOR):  and  (2)  register  yourself  with 
Grants.gov  as  an  AOR.  Details  on  these 
steps  are  outlined  at  the  following 
Grants.gov  Web  page:  www.grants.gov/ 
web/grants/register.html. 

7.  Other  Submission  Requirements: 
Applications  for  grants  under  this 
competition  must  be  submitted 
electronically  unless  you  qualify  for  an 
exception  to  this  requirement  in 
accordance  with  the  instructions  in  this 
section. 

a.  Electronic  Submission  of 
Applications 

Applications  for  grants  under  the 
Promoting  the  Readiness  of  Minors  in 
Supplemental  Security  Income 
(PROMISE)  Technical  Assistance  Center 
competition,  CFDA  number  84.418T, 
must  be  submitted  electronically  using 
the  Governmentwide  Grants.gov  Apply 
site  at  www.Grants.gov.  Through  this 
site,  you  will  be  able  to  download  a 
copy  of  the  application  package, 
complete  it  offline,  and  then  upload  and 
submit  your  application.  You  may  not 
email  an  electronic  copy  of  a  grant 
application  to  us. 

We  will  reject  your  application  if  you 
submit  it  in  paper  format  unless,  as 
described  elsewhere  in  this  section,  you 
qualify  for  one  of  the  exceptions  to  the 
electronic  submission  requirement  and 
submit,  no  later  than  two  weeks  before 
the  application  deadline  date,  a  written 
statement  to  the  Department  that  you 
qualify  for  one  of  these  exceptions. 
Further  information  regarding 
calculation  of  the  date  that  is  two  weeks 
before  the  application  deadline  date  is 
provided  later  in  this  section  under 
Exception  to  Electronic  Submission 
Requirement. 

You  may  access  the  electronic  grant 
application  for  the  Promoting  the 


Readiness  of  Minors  in  Siqjphamaital 
Security  Income  (PROMISE)  Technical 
A.ssistance  (’.enl(!r  comj)eli1ion  at 
www.Grants.gov.  Yon  must  sciarch  for 
th(‘  downloadable  ap])lication  package 
for  this  competition  by  the  GI'DA 
number.  Do  not  inchuh!  tbe  GM)A 
nnmber’s  alpha  .sidfix  in  yonr  siuirch 
(e.g.,  .search  for  84.418,  not  84.41 8T). 

idea.se  note  the  following: 

•  When  you  enter  the  Grants.gov  site, 
you  will  find  information  about 
.submitting  an  application  electronically 
through  the  site,  as  well  as  the  hours  of 
operation. 

•  Applications  received  by  Grants.gov 
are  date  and  time  .stamped.  Your 
application  must  be  fully  uploaded  and 
submitted  and  must  be  date  and  time 
stamped  by  the  Grants.gov  system  no 
later  than  4:30:00  p.m.,  Wa.shington,  DG 
time,  on  the  application  deadline  date. 
Except  as  otherwi.se  noted  in  this 
section,  we  will  not  accept  your 
application  if  it  is  received — that  is,  date 
and  time  stamped  by  the  Grants.gov 
system — after  4:30:00  p.m.,  Washington, 
DC  time,  on  the  application  deadline 
date.  We  do  not  consider  an  application 
that  does  not  comply  with  the  deadline 
requirements.  When  we  retrieve  your 
application  from  Grants.gov,  we  will 
notify  you  if  we  are  rejecting  your 
application  because  it  was  date  and  time 
stamped  by  the  Grants.gov  system  after 
4:30:00  p.m.,  Washington,  DC  time,  on 
the  application  deadline  date. 

•  The  amount  of  time  it  can  take  to 
upload  an  application  will  vary 
depending  on  a  variety  of  factors, 
including  the  size  of  the  application  and 
the  speed  of  your  Internet  connection. 
Therefore,  we  strongly  recommend  that 
you  do  not  wait  until  the  application 
deadline  date  to  begin  the  submission 
process  throueh  Grants.gov. 

•  You  should  review  and  follow  the 
Education  Submission  Procedures  for 
submitting  an  application  through 
Grants.gov  that  are  included  in  the 
application  package  for  this  competition 
to  ensure  that  you  submit  your 
application  in  a  timely  manner  to  the 
Grants.gov  system.  You  can  also  find  the 
Education  Submission  Procedures 
pertaining  to  Grants.gov  under  News 
and  Events  on  the  Department’s  G5 
system  home  page  at  www.G5.gov. 

•  You  will  not  receive  additional 
point  value  because  you  submit  your 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  qualify  for 
an  exception  to  the  electronic 
submission  requirement,  as  described 
elsewhere  in  this  section,  and  submit 
your  application  in  paper  format. 

•  You  must  submit  all  documents 
electronically,  including  all  information 
you  typically  provide  on  the  following 


forms:  The  Application  for  Fechaal 
A.ssislaiice  (.SI-’  424),  the  Department  of 
Education  Sn|)pleinentfd  Information  for 
.SI-'  424,  Hndget  hdbrmation — Non- 
(ionstrnction  Programs  (Id)  .^>24),  and  all 
n(!ce.s.sary  assurances  and  certifications. 

•  Yon  must  upload  any  narrative; 
sections  and  all  other  attachments  to 
your  a])])lication  as  files  in  a  PDl*' 
(Portable  Document)  read-only,  non- 
modifiable  format.  Do  not  upload  an 
interactive  or  fillable  lfl)F  file.  If  you 
iq)load  a  file  typo  other  than  a  read¬ 
only,  non-modifiable  PDF  or  submit  a 
pas.sword-protected  file,  we  will  not 
review  that  material.  Additional, 
detailed  information  on  how  to  attach 
files  is  in  the  application  instructions. 

•  Your  electronic  application  must 
comply  with  any  page-limit 
requirements  de.scribed  in  this  notice. 

•  After  you  electronically  submit 
your  application,  you  will  receive  from 
(hants.gov  an  automatic  notification  of 
receipt  that  contains  a  Grants.gov 
tracking  number.  (This  notification 
indicates  receipt  by  Grants.gov  only,  not 
receipt  by  tbe  Department.)  The 
Department  then  will  retrieve  your 
application  from  Grants.gov  and  send  a 
second  notification  to  you  by  email. 

This  second  notification  indicates  that 
the  Department  has  received  your 
application  and  has  assigned  your 
application  a  PR/ Award  number  (an  ED- 
specified  identifying  number  unique  to 
your  application). 

•  We  may  request  that  you  provide  us 
original  signatures  on  forms  at  a  later 
date. 

Application  Deadline  Date  Extension 
in  Case  of  Technical  Issues  with  the 
Grants.gov  System:  If  you  are 
experiencing  problems  submitting  your 
application  through  Grants.gov,  please 
contact  the  Grants.gov  Support  Desk, 
toll  free,  at  1-800-518-4726.  You  must 
obtain  a  Grants.gov  Support  Desk  Case 
Number  and  must  keep  a  record  of  it. 

If  you  are  prevented  from 
electronically  submitting  your 
application  on  the  application  deadline 
date  because  of  technical  problems  with 
the  Grants.gov  system,  we  will  grant  you 
an  extension  until  4:30:00  p.m., 
Washington,  DC  time,  the  following 
business  day  to  enable  you  to  transmit 
your  application  electronically  or  by 
hand  delivery.  You  also  may  mail  your 
application  by  following  the  mailing 
instructions  described  elsewhere  in  this 
notice. 

If  you  submit  an  application  after 
4:30:00  p.m.,  Washington,  DC  time,  on 
the  application  deadline  date,  please 
contact  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  in 
section  VII  of  this  notice  and  provide  an 
explanation  of  the  technical  problem 
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yon  (ix|)(!ri(!n(:(!(l  willi  ( irant.s.gov,  along 
with  lli(!  ( irants.gov  Snp|)orl  I )(;.sk  ( laso 
Nnml)(!r.  W(!  will  accept  yonr 
a|)|)lication  if  we  can  conlinn  that  a 
technical  prohhan  occurred  with  tlie 
(lrants.gov  system  and  that  that  prohhan 
alfectcal  yonr  iihility  to  snhinit  yonr 
a])|)lication  hy  4::i():()()  |).in., 

Washington,  IKl  tiim;,  on  the 
a])plication  deadline  date.  The 
l)ej)artment  will  contact  yon  after  a 
determination  is  made  on  whether  yonr 
application  will  be  accepted. 

Note:  The  extensions  to  wtiieh  we  refer  in 
this  section  apply  only  to  the  nnavailnhility 
of,  or  technical  prohlems  with,  the  Cirants.gov 
.system.  We  will  not  grant  you  an  extension 
if  you  failed  to  fully  register  to  submit  your 
application  to  Cirants.gov  before  the 
application  deadline  date  and  time  or  if  the 
technical  problem  you  experienced  is 
unrelated  to  the  Grants.gov  system. 

Exception  to  Electronic  Submission 
Requirement:  You  qualiiy  for  an 
exception  to  the  electronic  submission 
requirement,  and  may  submit  your 
application  in  paper  format,  if  you  are 
unable  to  submit  an  application  through 
the  Grants.gov  system  because — 

•  You  do  not  nave  access  to  the 
Internet;  or 

•  You  do  not  have  the  capacity  to 
upload  large  documents  to  the 
Grants.gov  system;  and 

•  No  later  than  two  weeks  before  the 
application  deadline  date  (14  calendar 
days  or,  if  the  fourteenth  calendar  day 
before  the  application  deadline  date 
falls  on  a  Federal  holiday,  the  next 
business  day  following  the  Federal 
holiday),  you  mail  or  fax  a  written 
statement  to  the  Department,  explaining 
which  of  the  two  grounds  for  an 
exception  prevent  you  from  using  the 
Internet  to  submit  your  application. 

If  you  mail  your  written  statement  to 
the  Department,  it  must  be  postmarked 
no  later  than  two  weeks  before  the 
application  deadline  date.  If  you  fax 
your  written  statement  to  the 
Department,  we  must  receive  the  faxed 
statement  no  later  than  two  weeks 
before  the  application  deadline  date. 

Address  and  mail  or  fax  your 
statement  to:  Gorinne  Weidenthal,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  Room  4115,  Potomac 
Genter  Plaza  (PGP),  Washington,  DG 
20202-2600.  FAX:  (202)  245-7617. 

Your  paper  application  must  he 
submitted  in  accordance  with  the  mail 
or  hand  delivery  instructions  described 
in  this  notice. 

b.  Submission  of  Paper  Applications  by 
Mail 

If  you  qualify  for  an  exception  to  the 
electronic  submission  requirement,  you 
may  mail  (Ibrough  tbe  U.S.  Po.stal 


•Service  or  a  commercial  carrier)  yonr 
application  to  the  l)e|)arlment.  Yon 
must  mail  the  original  and  two  copies 
of  yonr  application,  on  or  before  tbe 
application  deadline  date,  to  tbe 
l)e|)artment  at  tbe  following  addre.ss: 

11. .S.  Department  of  Education, 
Aj)plication  Gontrol  Genter,  Attention: 
(GFDA  Number  H4.41H'I'),  I.llJ  Ha.sement 

I.evel  1, 400  Maryland  Avenue  SW., 
Washington,  DG  20202-4260. 

You  mu.st  show  proof  of  mailing 
con.si.sting  of  one  of  the  following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
j)ostmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  tbe  U.S. 

Po.stal  Service. 

(•3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  tbe  Secretary  of  the  U.S. 
Department  of  Education. 

If  you  mail  your  application  through 
the  U.S.  Postal  Service,  we  do  not 
accept  either  of  the  following  as  proof 
of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

If  your  application  is  postmarked  after 
the  application  deadline  date,  we  will 
not  consider  your  application. 

Note:  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  you  should  check 
with  your  local  post  office. 

c.  Submission  of  Paper  Applications  by 
Hand  Delivery. 

If  you  qualify  for  an  exception  to  the 
electronic  submission  requirement,  you 
(or  a  courier  service)  may  deliver  your 
paper  application  to  the  Department  by 
hand.  You  must  deliver  the  original  and 
two  copies  of  your  application  by  hand, 
on  or  before  the  application  deadline 
date,  to  the  Department  at  the  following 
address:  U.S.  Department  of  Education, 
Application  Gontrol  Genter,  Attention: 
(GFDA  Number  84.418T),  550  12th 
Street  SW.,  Room  7039,  Potomac  Genter 
Plaza,  Washington,  DG  20202-4260. 

The  Application  Gontrol  Genter 
accepts  hand  deliveries  daily  between 
8:00  a.m.  and  4:30:00  p.m.,  Washington, 
DG  time,  except  Saturdays,  Sundays, 
and  Federal  holidays.  Note  for  Mail  or 
Hand  Delivery  of  Paper  Applications:  If 
you  mail  or  hand  deliver  your 
application  to  the  Department — 

(1)  You  mu.st  indicate  on  the  envelope 
and — if  not  provided  by  the 
Department — in  Item  11  of  the  SF  424 
the  GFDA  number,  including  suffix 
letter,  if  any,  of  the  competition  under 
which  you  are  .submitting  your 
a])])lication;  and 


(2)  The  Ap|)lication  Gontrol  Genter 
will  mail  to  yon  a  notification  ofrecei|)l 
of  your  grant  application.  If  yon  do  not 
receive  this  notification  within  15 
business  days  from  tbe  a|)plication 
deadline  date,  yon  should  call  tbe  U..S. 
Department  of  Education  Ap|)lication 
Gontrol  Genter  at  (202)  245-6288. 

V.  Application  Review  Information 

1.  Selection  Criteria: 'Vhe  .selection 
criteria  for  this  program  are  from  34  GFR 
75.210  and  are  li.sted  in  the  application 
package. 

2.  Review  and  Selection  Process:  We 
remind  potential  applicants  that  in 
reviewing  applications  in  any 
di.scretionary  grant  competition,  the 
Secretary  may  consider,  under  34  GFR 
75.217(d)(3),  the  pa.st  performance  of  the 
applicant  in  carrying  out  a  previous 
award,  such  as  the  applicant’s  use  of 
funds,  achievement  of  project 
objectives,  and  compliance  with  grant 
conditions.  The  Secretary  may  also 
consider  whether  the  applicant  failed  to 
.submit  a  timely  performance  report  or 
submitted  a  report  of  unacceptable 
quality. 

In  addition,  in  making  a  competitive 
grant  award,  the  Secretary  also  requires 
various  assurances  including  those 
applicable  to  Federal  civil  rights  laws 
that  prohibit  discrimination  in  programs 
or  activities  receiving  Federal  financial 
assistance  from  the  Department  of 
Education  (34  GFR  100.4,  104.5, 106.4, 
108.8,  and  110.23). 

3.  Additional  Review  and  Selection 
Process  Factors: 

In  the  past,  the  Department  has  had 
difficulty  finding  peer  reviewers  for 
certain  competitions  because  so  many 
individuals  who  are  eligible  to  serve  as 
peer  reviewers  have  conflicts  of  interest. 
The  standing  panel  requirements  under 
section  682(b)  of  IDEA  also  have  placed 
additional  constraints  on  the  availability 
of  reviewers.  Therefore,  the  Department 
has  determined  that  for  some 
discretionary  grant  competitions, 
applications  may  be  separated  into  two 
or  more  groups  and  ranked  and  selected 
for  funding  within  specific  groups.  This 
procedure  will  make  it  easier  for  the 
Department  to  find  peer  reviewers  by 
ensuring  that  greater  numbers  of 
individuals  who  are  eligible  to  serve  as 
reviewers  for  any  particular  group  of 
applicants  will  not  have  conflicts  of 
interest.  It  also  will  increase  the  quality, 
independence,  and  fairness  of  the 
review  process,  while  permitting  panel 
members  to  review  applications  under 
discretionary  grant  competitions  for 
which  they  al.so  have  .submitted 
applications.  However,  if  the 
Department  decides  to  select  an  ecpial 
number  of  a])plications  in  each  group 
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for  funding,  this  may  result  in  different 
cut-off  points  for  fundable  applications 
in  each  group. 

4.  Special  Conditions:  Under  34  CFR 
74.14  and  80.12,  the  Secretary  may 
impose  special  conditions  on  a  grant  if 
the  applicant  or  grantee  is  not 
financially  stable;  has  a  history  of 
unsatisfactory  performance;  has  a 
financial  or  other  management  system 
that  does  not  meet  the  standards  in  34 
CFR  parts  74  or  80,  as  applicable;  has 
not  fulfilled  the  conditions  of  a  prior 
grant;  or  is  otherwise  not  responsible. 

VI.  Award  Administration  Information 

1.  Award  Notices:  If  your  application 
is  successful,  we  notify  your  U.S. 
Representative  and  U.S.  Senators  and 
send  you  a  Grant  Award  Notification 
(GAN);  or  we  may  send  you  an  email 
containing  a  link  to  access  an  electronic 
version  of  your  GAN.  We  may  notify 
you  informally,  also. 

If  your  application  is  not  evaluated  or 
not  selected  for  funding,  we  notify  you. 

2.  Administrative  and  National  Policy 
Requirements:  We  identify 
administrative  and  national  policy 
requirements  in  the  application  package 
and  reference  these  and  other 
requirements  in  the  Applicable 
Regulations  section  of  this  notice. 

We  reference  the  regulations  outlining 
the  terms  and  conditions  of  an  award  in 
the  Applicable  Regulations  section  of 
this  notice  and  include  these  and  other 
.specific  conditions  in  the  GAN.  The 
GAN  also  incorporates  yoiir  approved 
a])plication  as  part  of  your  binding 
commitments  under  the  grant. 

3.  Reporting:  (a)  If  yon  aj)|)ly  for  a 
grant  nndcn  this  competition,  yon  must 
ensure  that  yon  liavc;  in  |)lace  the 
ne(:e.s.sary  |)roce.sses  ami  systems  to 
comply  with  the  niporling  re(|uirements 
in  2  GFK  |)arl  170  should  yon  recinve 
Inmling  under  the  competition.  This 
does  not  a|)|)ly  if  yon  have  an  except  ion 
under  2  ( il'  K  170.1 10(h). 

(h)  At  t  h(!  end  of  yonr  |)roject  |)(!riod, 
yon  nnist  snhinit  a  final  |)erformanc(; 
r(;porl,  including  financial  iniorination, 
as  dir(!cled  hy  the  .Secnstary.  If  you 
leceivea  mult i  year  award,  yon  imisl 
snhinit  an  annual  perforinance  re|)ort 
that  |)rovides  the  most  current 
performance  and  financial  expenditure 
information  as  directed  hy  the  .Secretary 
under  34  (iFK  7.S.118.  'I'he  .Secretary 
may  also  reipiire  more  frecpient 
performance  reports  under  34  GFK 
7.S. 720(c).  For  specific  re(|uirements  on 
reporting,  please  go  to  www.ed.gov/ 
fund/granl/applv/appfonns/ 
appforins.hiinl. 

4.  Performance  Measures:  The 
Department  will  work  with  the  grantee 
to  develoj)  project  performance 


measures  based  on  the  measurable 
goals,  objectives,  and  intended 
outcomes  of  the  Genter,  consistent  with 
the  priority’s  application  and 
administrative  requirements  in 
paragraph(c)  under  the  “Quality  of  the 
Evaluation  Plan.” 

Note:  The  following  Web  site  provides 
more  information  on  writing  performance 
measures:  http://www.tadnet.org/pages/589. 

5.  Continuation  Awards:  In  making  a 
continuation  award,  the  Secretary  may 
consider,  rmder  34  CFR  75.253,  the 
extent  to  which  a  grantee  has  made 
“substantial  progress  toward  meeting 
the  objectives  in  its  approved 
application.”  This  consideration 
includes  the  review  of  a  grantee’s 
progress  in  meeting  the  targets  and 
projected  outcomes  in  its  approved 
application,  and  whether  the  grantee 
has  expended  funds  in  a  manner  that  is 
consistent  with  its  approved  application 
and  budget.  In  making  a  continuation 
grant,  the  Secretary  also  considers 
whether  the  grantee  is  operating  in 
compliance  with  the  assurances  in  its 
approved  application,  including  those 
applicable  to  Federal  civil  rights  laws 
that  prohibit  discrimination  in  programs 
or  activities  receiving  Federal  financial 
assistance  from  the  Department  (34  CFR 
100.4,  104.5,  106.4,  108.8,  and  110.23). 

VII.  Agency  Contact 

FOR  FURTHER  INFORMATION  CONTACT: 

Gorinne  Weidenthal,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW., 
Room  4115,  KGK,  Washington,  l)G 
20202-2600.  Telei)hone:  (202)  245- 
6520. 

If  yon  n.se  a  TDD  or  a  TTY,  call  llie 
Federal  Kelay  .Service  (FK.S),  loll  free,  at 
1-800-877  8330. 

VIII.  Ollier  Inloniiiilioii 

Accessible  I'oniKit:  Individuals  willi 
disabilities  can  obtain  Ibis  docnineni 
and  a  copy  of  the  application  package  in 
.'in  accessible  format  (e.g.,  braille,  large 
print,  audiotape,  or  coin|)act  disc)  by 
contact  i I ig  t  be  ( irants  and  ( ion t  rads 
.Services  Team,  U..S.  I  leparlineni  of 
I'idncalion,  400  Maryland  Avenue  .SW., 
Kooni  5075,  I’GI’,  Wasbinglon,  DG 
20202-2550.  Telephone;  (202)  24.5 
7.36.3.  If  yon  use  a  TDI )  or  a  TTY,  call 
the  FKSi  toll  free,  at  1  800  877-83.30. 

Idecironic  Access  to  This  DociimenI: 
The  official  version  of  this  docinnent  is 
the  docinnent  inililislied  in  the  Federal 
Register.  Free  Internet  access  to  the 
official  edition  of  the  Federal  Register 
and  the  ( iode  of  Federal  Kegnlations  is 
available  via  the  Federal  Digital  .System 
at:  www.gpo.gov/fdsys.  At  this  site  you 
can  view  this  document,  as  well  as  all 
other  documents  of  this  Dejiartment 


published  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Document 
Format  (PDF).  To  use  PDF  you  must 
have  Adobe  Acrobat  Reader,  which  is 
available  free  at  the  site. 

You  may  also  access  documents  of  the 
Department  published  in  the  Federal 
Register  by  using  the  article  search 
feature  at:  www.federalregister.gov. 
Specifically,  through  the  advanced 
search  feature  at  this  site,  you  can  limit 
your  search  to  documents  published  by 
the  Department. 

Dated:  April  14,  2014. 

Michael  K.  Yudin, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 

(FR  Doc.  2014-08964  Filed  4-18-14;  8:45  am] 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

President’s  Advisory  Commission  on 
Asian  Americans  and  Pacific  Isianders 

AGENCY:  President’s  Advisory 
Gommission  on  Asian  Americans  and 
Pacific  Islanders;  U.S.  Department  of 
Education. 

ACTION:  Notice  of  an  open  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  agenda  of  the  meeting  of 
the  President’s  Advisory  Commission 
on  Asian  Americans  and  Pacific 
Islanders  (Gommission).  The  notice  also 
describes  the  functions  of  the 
(iommi.ssion.  Notice  of  the  meeting  is 
recpiired  hy  .section  10(a)(2)  of  the 
Federal  Advisory  (Committee  Act  and  is 
intended  to  notify  the  public  of  its 
o|)portnnity  to  attend. 

DATES:  May  7  and  May  8,  2014. 

Times:  May  7,  2014  from  8:30  a.m. 
5:15  |).m.  F  T;  May  8,2014  fnmi  12:00 
p. III. -.3:30  p.m.  FT. 

ADDRESSES:  The  Melrose  ( ieorg/down 
Hotel,  24.30  I’ennsylvania  Ave.  NW., 
Washing, Ion,  I )( !  20037,  Phone  Ninnber; 
202  055  1)400. 

FOR  FURTHER  INFORMATION  CONTACT: 
Itessie  ( ihan.  White  I  lon.se  Iniliabve  on 
Asian  Americans  and  Pacific  Islanders, 
Poloniac  ( ienler  Phr/.a,  550  12lh  .Street 
.SW.,  Washing,lon,  D(  i  20202;  lelephone; 
202-245  Ii418,  fax;  202-245-7166. 
SUPPLEMENTARY  INFORMATION:  The 
President’s  Advisory  ( iommission  on 
Asian  Americans  and  Pacific  Islanders 
is  established  iiiider  Fxeciitive  ( )rder 
13515,  dated  October  14,  2000  and 
snhse(|nenlly  continued  and  amended 
by  Fxeciitive  Order  13585.  The 
Gommission  is  governed  by  the 
provisions  of  the  Federal  Advisory 
Gommittee  Act  (FAG.A),  (Pub.  1.02—463; 
as  amended,  5  U..S.(;.A.,  Apjiendix  2) 
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which  sets  forth  standards  for  the 
formation  and  use  of  advisory 
committees.  According  to  Executive 
Order  13515,  the  Commission  shall 
provide  advice  to  the  President,  through 
the  Secretary  of  Education  and  a  senior 
official  to  he  designated  by  the 
President,  on:  (i)  the  development, 
monitoring,  and  coordination  of 
executive  branch  efforts  to  improve  the 
quality  of  life  of  Asian  Americans  and 
Pacific  Islanders  (AAPIs)  through 
increased  participation  in  Federal 
programs  in  which  such  persons  may  be 
underserved;  (ii)  the  compilation  of 
research  and  data  related  to  AAPI 
populations  and  subpopulations;  (iii) 
the  development,  monitoring,  and 
coordination  of  Federal  efforts  to 
improve  the  economic  and  community 
development  of  AAPI  businesses;  and 
(iv)  strategies  to  increase  public  and 
private-sector  collaboration,  and 
community  involvement  in  improving 
the  health,  education,  environment,  and 
well-being  of  AAPIs. 

Agenda 

The  purpose  of  this  meeting  is  to 
discuss  cmrent  and  future  endeavors  of 
the  White  House  Initiative  on  Asian 
Americans  and  Pacific  Islanders  through 
strategic  planning  to  help  facilitate  and 
focus  its  work;  review  the  work  of  the 
White  House  Initiative  on  Asian 
Americans  and  Pacific  Islanders;  and 
determine  key  strategies  to  help  meet 
tlie  Hominission’s  charge  as  outlined  in 
I'ixecutive  Order  13515. 

Additional  Infonnalion 

Meinlxii's  of  I  he  |)iihl  ic  who  would 
like  to  attend  tin;  meetings  on  May  7, 
31)1-1  and  May  Jt,  3t)14,  should  K..S.V.I*. 
to  Itessie  ( ihaii  via  email  at 
l{(jssi(;.( ili<in(<>i(;(l.f\()v  no  lat(;i  than  May 
3.  301-1  at  .3:00  p.m.  Id  )T. 

Individuals  who  will  need 
accommodations  ioi'  a  disahility  in  order 
to  attend  the  meeting, s  (e.g,.,  inlei pret ing, 
s»!rvices,  .assistive  listtnnng.  (hivices,  oi 
m.ileri.d  in  alternative  lorm.it)  shonhl 
not  ily  Hessie  ( ;han  .it  303  3-15  0-110,  no 
later  than  A|)ril  3.3,  30  14.  We  will 
altempt  to  meet  requests  lor 
accommodations  allei  this  date,  hid 
cannot  g.naranlee  their  availahility.  The 
meeling  site  is  accessilde  to  individuals 
with  (lisahililies. 

Due  to  time  constraints,  there  will  not 
he  a  pnhiic  comment  period  at  these 
meetings.  However,  individuals  wishing 
to  jirovide  comments  ahonl  the  White 
I  louse  Initiative  on  Asian  Americans 
and  Pacific  Isl.inders  or  the  ( ionnni.ssion 
may  cont.act  He.ssieCihan  via  ein.iil  at 
HiissicA Ple.ise  include  in 
the  snhject  line  the  wording,  “I’nhiic 
( lomment.” 


Records  are  kept  of  all  Commission 
proceedings  and  are  available  for  public 
inspection  at  the  office  of  the  White 
House  Initiative  on  Asian  Americans 
and  Pacific  Islanders,  U.S.  Department 
of  Education,  Potomac  Center  Plaza,  550 
12th  Street  SW.,  Washington,  DC  20202, 
Monday-Friday  during  the  hours  of  8:30 
a.m.  to  5:00  p.m. 

Electronic  Access  to  this  Document: 
You  may  view  this  document,  as  well  as 
all  other  documents  of  this  Department 
published  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Document 
Format  (PDF)  on  the  internet  at  the 
following  site:  www.ed.gov/news/ 
fedregister/index.html.  To  use  PDF  you 
must  have  Adobe  Acrobat  Reader, 
which  is  available  free  at  this  site.  If  you 
have  questions  about  using  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free  at  1-866-512-1800;  or  in  the 
Washington,  DG  area  at  202-512-1800. 

Dated:  April  16,  2014. 

Jamienne  S.  Studley, 

Acting  Under  Secretary,  U.S.  Department  of 
Education. 

IFR  Doc.  2014-09024  Filed  4-18-14;  8:45  am] 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

Take  notice  that  the  Commission 
received  the  following  (dectric  (:or|)orate 
filings: 

Docket  Ntinil)crs:\<X:\^  68  OOO. 

Aitjilicnnis:  Inlegi  ys  Energy  Croup, 
Inc.,  Itallom  Meatly  Inrrastrnctiire 
Partners  ( I,  t  Ipper  Peninsula  Power 
( ionipany. 

I icsciipl ion:  Inleg, l  ys  Energy  (ironp, 
Inc  el  al  (Applicants)  sniiniil  their 
Pelilion  lor  i;:.snance  ol  Declaratory 
( Irders. 

1010(1  /;o/c;4/lO/l4. 

Accession  Nnnihcr:  31)  1404  II)  l)l);$l). 

( ionnncnis  Dnc.S  |».m.  I!!' 5/1/14. 

Docket  Nnniticrs:  \'X  ',\A-7rt  OOO. 

Apitticnnls:  Americ.in  Ideciric  Power 
.Service  ( lorporalion. 

t  icsciipl  ion:  A|)|)lic,il  ion  lor 
Anihori/.alion  to  Transfer  jin  isdictional 
As.sels  I  Inder  .Section  30.3  of  the  Eedeml 
Power  Act  (d  American  Ideciric  Power 
.Service  ( lorporalion,  on  helialf  (d  its 
affiliates.  Wheeling  Power  ( iompany 
:md  Aid*  Cenenition  Resources  Inc. 

I‘ilc(l  Dole:  4/11/14. 

Accession  Nninlicr:  301404  1 1-5303. 

( ioniincnis  line:  S  |).ni.  I'iT  5/3/14. 

Take  notice  that  the  Commission 
recidved  IIh;  following  idectric  rale 
filings: 


Docket  Numbers:  ERl  0-2 12 5-005. 
Applicants:  Judith  Gap  Energy  LLC. 
Description:  Supplement  to  December 
24,  2013  Triennial  Report  of  Judith  Gap 
Energy  LEG. 

Filed  Date:  3/24/14. 

Accession  Number:  20140324-5220. 
Comments  Due:  5  p.m.  ET  4/23/14. 
Docket  Numbers:  ERl 0-2 128-005. 
Applicants:  Wolverine  Creek  Energy 
LLC. 

Description:  Supplement  to  December 
24,  2013  Triennial  Report  of  Wolverine 
Creek  Energy  LLC. 

Filed  Date:  3/24/14. 

Accession  Number:  20140324-5134. 
Comments  Due:  5  p.m.  ET  4/23/14. 
Docket  Numbers:  ERlO-2129-004. 
Applicants:  Grays  Harbor  Energy  LLG. 
Description:  Supplement  to  December 
24,  2013  Triennial  Report  of  Gray’s 
Harbor  Energy  LLG. 

Filed  Dote:  3/24/14. 

Accession  Number:  20140324-5138. 
Comments  Due:  5  p.m.  ET  4/23/14. 
Docket  Numbers:  ERlO-2298-004. 
Applicants:  Enseico  Energy  LLG. 
Description:  Notice  of  Change  in 
Status  to  be  effective  6/10/2014. 

Filed  Date:  4/11/14. 

Accession  Number:  20140411-5114. 
Comments  Due:  5  p.m.  ET  5/2/14. 
Docket  Numbers:  ERl  0-3079-006; 
ER12-126-008;  ERll-253t)-003;  ERll- 
2540-003;  fiRl  1-2542-003. 

Afipiicants: 'I'yr  Energy,  LLC,, 
Trademark  Mcirchant  Eiuirgy,  LLC, 
Plains  End,  LLC,  Plains  End  II,  LLC, 
Kathdrnm  Power,  LLt;. 

Description:  Amendment  to  Decend)ei 
7.1 ,  3013  lljxlaled  Market  Power 
Analysis  for  Northwest  Region  of  3  yr 
Energy,  1 .1 .( el  al. 

Filed  Dale:  3/10/14. 

Accession  Ninnber:  30140.3  10  5  108. 
Connnenis  Due:'.)  p.m.  Idl' 4/3.3/ 14. 
Docket  Nninhi'is:  \  3154  00.3. 

Applicnnls:'\  w\\)  l’!ag,le  Re.‘;(»nrce 
Manag,emenl,  l.l,(  i. 

/)c.sc///j/;o/i;  Notice  (d  ( ihang,e  in 
.Stains  to  he  ellecti ve  !>/  10/3014. 

Filed  Dole:  't/]  1/14. 

Accession  Ninnber:  30  1404  II  .511  5. 

( '.onnnenis  Due:  5  |).m.  !■;  I’  5/3/  14. 
Docket  Nninbers:  Idt  14-1  lt)4  001. 
Applicnnis:  .Sonihweslern  Piddic 
.Service  ( ;om|)any. 

De.scriplion:  A-\\  14  R.SII4E(;A- 
IMP-AMl'iNI)  to  he  effective  it/ 1/3014. 
Filed  Dole:  4/11/14. 

Accession  Number:  3014041 1— 530it. 
Connnenis  Due:  5  p.m.  fiT  5/3/14. 
Docket  Numbers:  ld<1 4-1 106001. 
Apiilicanis:  .Sonihweslern  Pnhiic 
.Service  ( iompany. 

Description:  4-1 1-14_R.S1 1 5  F(  iA— 
IMP-AMEND  to  he  effective  3/1/3014. 
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Filed  Date:  4/11/14. 

Accession  Number:  20140411-5212. 

Comments  Due:  5  p.m.  ET  5/2/14. 

Docket  Numbers:  ER14-1197-001. 

Applicants:  Southwestern  Public 
Service  Company. 

Description:  4-ll-14_RSll6  FCA- 
IMP-AMEND  to  be  effective  3/1/2014. 

Filed  Date:  4/11/14. 

Accession  Number:  20140411-5216. 

Comments  Due:  5  p.m.  ET  5/2/14. 

Docket  Numbers:  ER14-1 1 98-001 . 

Applicants:  Soulbwoslern  Public 
.Service  Comjjany. 

Description:  4-1 1-14_RS1 1  7  E(  lA- 
IMP-AMENI)  lo  he  (Tfectivi!  3/1/2014. 

Filed  Date:  A/M/IA. 

Accession  Nnniber:  201404  1 1-.5217. 

Coinnicnts  Due:  .5  p.m.  E  T  5/2/14. 

Docket  Nninitcrs:  K\<\A  1200  001. 

Apiilicnnts:  .SmilhwesOii  ii  Piililic 
.Service  ( iempim y. 

Dcsi  ription:  A  11  14  K.S  1  .'Ui  I'l  !A 

IMI*  AM1;N1)  In  Im!  elleclivc!  .1/1/2014. 

tdicd  Dote:  A/]  1/14. 

Accession  Nnnilun :  '/{)\A[)A  \  I  !)2I8. 

( lonnnents  Due:  !>  p.m,  I'i  T  .5/2/14. 

Docket  Ninnbers:  \‘.R\ A  1201  001. 

Apiilicnnis:  .Snnlliwtislei  ii  I’lihlic 
.Service  ( iompiiiiy. 

D(s:ci  iption:  A  II  14  KS  1 ,17  I'l  iA 
IMP  AMl'iNI )  Id  he  ellecli  ve  3/1/2014. 

Filed  Dole:  4/11/14. 

Accession  Nnniber:  201404  1  1  5210. 

ConnnenIs  Due:  5  p.m.  I'i  T  5/2/14. 

Docket  Nninbers:  I'!l<14-1  320-001 . 

Applicants:  Midctmliiieiil 
hi(lep(Mi(leiil  .Syslem  ( Ipctralor,  Inc. 

Description:  2014  04-1 1  Norlhea.sl 
PdW(!r-ri'C  AI'ICI  T— T  I A  AmemImenI  lo 
he  effective  1/20/2014. 

Filed  Date:A/^^/^A. 

Accession  Number:  2014041 1-5245. 

Comments  Due:  5  p.m.  I'iT  5/2/14. 

Docket  Numbers:  ERl  4-1 348-001 . 

Applicants:T\\e  Dow  Chemical 
(iompany. 

Description:  AmondmanX  to  Petition 
(TDCX])  to  bo  effective  2/21/2014. 

Filed  Date:  4/11/14. 

Accession  Number:  20140411-5190. 

Comments  Due:  5  p.m.  ET  5/2/14. 

Docket  Numbers:  ER14-1 349-001. 

Applicants:  Union  Carbide 
Corporation. 

Description:  Amendment  to  Petition 
(UCC)  to  be  effective  2/21/2014. 

Filed  Date:  4/11/14. 

Accession  Number:  20140411-5201. 

Comments  Due:  5  p.m.  ET  5/2/14. 

Docket  Numbers:  ER14-1 702-000. 

Applicants:  Delmarva  Power  &  Light 
Company,  PJM  Interconnection,  L.L.C. 

Description;  Delmarva  submits 
revisions  to  PJM  OATT  Att  H-3A  re  loss 
factors-DE  Cities/Towns  to  be  effective 
6/1/2014. 


Filed  Date:  4/10/14. 

Accession  Number:  20140410-5126. 

Comments  Due:  5  p.m.  ET  5/1/14. 

Docket  Numbers:  ER14-1 703-000. 

Applicants:  Northwestern 
Corporation. 

Description:  SA  715 — Park  Street 
Holdings  Construction  Agreement  to  be 
effective  4/12/2014. 

Filed  Date:  4/11/14. 

Accession  Number:  20140411-5067. 

Comments  Due:  5  j).m.  ET  S/Z/XA. 

Docket  Numbers:  1-:R14-1  7()4-00(). 

Applicants: 'Vnms  Hay  Cable  LLt!. 

Description:  Rewisions  to 
rraii.smi.ssioii  ( )wiier  Tariff  lo  he 
(ifhiclive  4/23/2014. 

Filed  Dale:  A/ \  \/\A. 

Accession  Nninber:  201404  I  1  5008. 

Connnents  Dae:  5  |).m.  I’i  T  5/2/14. 

Docket  Nninbers:  \\\<\ A  1705  000. 

Applicants:  ( ialiioriiia  Imhtpeiidcml 
.Sy.slem  (  Iperaloi'  ( inrporalion. 

t lesi  ription:  ZU\A  04  II  NVfaierj’y 
AI1A(  )A  Amemimeiil  lo  he  elleclive  6/ 

I  1/2014. 

Filed  Date:  4/1  1/14. 

Accession  Nnnibei :  2U\Ai\A  \  1  1)133. 

( ioninienis  Dae:  !>  |),m.  li  T  5/2/14. 

Docket  Niinibeis:  \\\<\A  I70()  000. 

Applicants:  N(!vada  Power  ( iompaiiy. 

Description:  Ralt;  .Scli(!(hile  No.  14  1 
I'ri  Parly  hilercoiimiclioM  ()|)eraliM|> 
Ajpeemeiil  Vl'iA  I )( )l'i  lo  he  elleci  i vc;  6/ 
I  1/2014. 

/'■;7cf/ //o/e.  4/11/14. 

Accession  Nnniber:  2014041  1-5165. 

Connnents  Due:  5  p.m.  I'n'  5/2/14. 

Docket  Nninbers:  flRI 4-1  707-000. 

Ajiplicants:  Piihlic  .Sca  vice  Company 
of  N(!W  M(!XiC(). 

//f;,sc77/;//o/;;  I’NM  Nexil'ira  Resvised 
'I'SA  lo  hi!  effective  5/1/2014. 

Filed  Date:A/XX/XA. 

Accession  Number:  2014041 1-51 73. 

Comments  Due:  5  }).m.  fiT  5/2/14. 

Docket  Numbers:  1<:R14-1  708-000. 

Applicants:  (Commonwealth  Edison 
(Company,  PJM  Interconnection,  L.I..(C. 

Description:  ComEd  submits  revisions 
to  PJM  OATT  Att  H-13A  re  Crand 
Prairie  Incentive  Request  to  be  effective 
5/21/2014. 

Filed  Date:  AlXl/XA. 

Accession  Number:  20140411-5184. 

Comments  Due:  5  p.m.  ET  5/2/14. 

Docket  Numbers:  ER14-1 709-000. 

Applicants:  Midcontinent 
Independent  System  Operator,  Inc. 

Description:  2014-04-ll_SA  2521 
ITC-Tuscola  Wind  Amended  CIA  (J202) 
to  be  effective  4/12/2014. 

Filed  Date:  4/11/lA. 

Accession  Number:  20140411-5186. 

Comments  Due:  5  p.m.  ET  5/2/14. 

Docket  Numbers:  ERl 4-1 7 10-000. 

Applicants:  Midcontinent 
Independent  System  Operator,  Inc. 


Description:  2014-04-ll_SA  2523 
ITC-Pheasant  Run  Amended  CIA  (J075) 
to  be  effective  4/12/2014. 

Filed  Date:  4/11/14. 

Accession  Number:  20140411-5188. 
Comments  Due:  5  p.m.  ET  5/2/14. 

Take  notice  that  the  Commission 
received  the  following  electric  securities 
filings: 

Docket  Numbers:  1-CSl 4-28-000. 
Ap})licants:  U])j)(!r  Piiiiinsula  Power 
( Com|)aiiy. 

Description:  liilegrys  I'Cnergy  (Cioiip, 
hic  (!t  al  (Applicanls)  siihmil  Iheir 
P(!lition  lor  issuance  oi  Declaralory 
( Irders. 

Filed  Dale:  4/10/14. 

Accession  Nnniber:  2.1)  1404  10  0030. 

(  ’.onnnents  Dae:  '.i  p.m.  ICT  !>/  I  /  1 4 . 

lake  iiol  ice  I  hal  I  he  ( iommi.s.sioii 
received  Ihe  lollowiiij'  lorei)’ii  iililily 
comp.'iiiy  .slalns  liliiij'!:: 

I  locket  Nnnibeis:  \‘'i  A  A  PI  000. 

Applii  ants:  Vninii  Wind,  Inc. 
Description:  Nol ilic.'ilion  ol  .')(!ll 
( Ceil i lical ion  ol  I'oreij'ii  I  llilily  ( iom|)any 
.Mains  ol  Vaiii.i  Wind,  Inc. 

Fili:il  Dahe  4/1  1/14. 

Accession  Nnniber:  20  1 404  I  I  !>  I  05. 
ConnnenIs  Due:  5  p.m.  IC  T  5/2/  14. 

The  filings  are  acce.ssihle  in  Ihe 
( Commission’s  el.ihrary  syslem  hy 
clicking  on  Ihe  links  or  ipieiying  Ihi! 
dockel  nnmher. 

Any  jierson  desiring  lo  inlerviiiii!  or 
protest  in  any  of  thi!  aliove  proceedings 
mnsi  file  in  accordance  with  Rules  211 
and  214  of  the  (Commission’s 
Regulations  (18  (CER  385.211  and 
385.214)  on  or  hefore  5:00  jj.m.  Eastern 
time  on  the  specified  comment  date. 
Protests  may  be  considered,  but 
intervention  is  necessary  to  become  a 
party  to  the  proceeding. 

eFiling  is  encouraged.  More  detailed 
information  relating  to  filing 
requirements,  interventions,  protests, 
service,  and  qualifying  facilities  filings 
can  be  found  at:  http://www.ferc.gov/ 
docs-filing/efiling/filing-req.pdf.  For 
other  information,  call  (866)  208-3676 
(toll  free).  For  TTY,  call  (202)  502-8659. 

Dated:  April  11,  2014. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

IFR  Doc.  2014-08929  Filed  4-18-14;  8:45  am] 

BILLING  CODE  6717-01-P 


22132 


Federal  Register/ Vol.  79,  No.  76 /Monday,  April  21,  2014 /Notices 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-9909-64-Region-6] 

Clean  Water  Act  Section  303(d): 
Proposed  Withdrawal  of  One  Total 
Maximum  Daiiy  Load 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice!  of  proposed  withdrawal 
of  OIK!  total  inaxinnnn  daily  load. 

SUMMARY:  'I’Ik!  l‘!nvii'oiim(!ntal  Prot(!(:lion 
Ag(!iicy  (Id’A)  lK!r(!l)y  is.siK!.s  notice!  of 
IIk!  propose!!!  wil heliiiwal  e)f  eeiK!  Tetliil 
Maxiiiniiii  Diiily  l.etiiel  (  I'MDI.)  feu  leeiiel, 
as  ioiiiiel  ill  lliii  iloi:iiiiii!iil  tilleel 
"  I'MDI.s  leu  l.eiiiel  iiiiel  .Si ll.it ieiii/ 

Till  hielily  feu  liig  (  jere:k  iieeai  .Sliierielaii, 

Ai  kiiii.sas.’’  'I  lie:  'I'MI  )l.  wiis  eisliilil i.slieui 
hy  1'il‘A  ill  Miiie  li  iil  XOOH,  Tlii!;  |)riipii!a:il 
willieliawal  ae  tieiii  will  tii>l  iille;i:l  llie: 

TMI  )l..s  leu  .Sillalieiii/ Till  hielily 
e;!;lahl  i!ilie;e  I  in  I  lie*  .same)  'I'M  I II . 
iliie.iiiiie)iil. 

I'lie)  aliue)mi!iilieiiie!el  willieliawal 
ai.lieiii  i.s  heiii);  piet|u)se)el  ha*ie)il  iipeiii 
I'l’A’.s  ili!li)iiiiiiialiiui  dial  Ilie*  Inael 
'I'MI  )l ,  leu  Hi)’  I  ire  ink  iiiiai  .Sheri  elan 
(reiae.h  l))UI'1lh’’,()!t  *111^  |  shein  lei  neil  have) 
lieen  e)*;lahli!:lieel  ehie  lei  elala  e|n:ililv 
e:eine:e)i ns  wliie  li  liiive  lieieui  reeeainlly 
ieleinlifieiel.  .Sne:li  e:eine:e!rm!  reelale 
primarily  lei  Ilie  leicaliem  iil  Ihe  amliienl 
niiiniliiriii)',  slaliein  leu  llif,  ( ireek  near 
.Sherielan,  anel  ils  ejiiest iiinahle 
represi:nlalivene:ss  Ilf  Ihe  reai:h  whi:n  il 
was  first  lisleil  in  2004.  In  Mayiif200M, 
the!  moniliiriiig  slaliein  was  re!loi:ale!il  In 
il  new  sill!  whie:h  is  inori!  ri!pre.senliil ive 
of  llii!  re!iie:h.  Slioidd  ne!W  eliitii  inilie:!ite 
impiiirm(!nl  for  lesiel,  Ihi!  resich  would  hi! 
|)l<ici!el  hiie:k  on  the!  202(dj  list,  iinel  <i 
'rMDI.  would  h(!  re!(|uir(!el  <it  lluil  liuu!. 
DATES:  Ciounnents  on  Ihe  proposed 
withdrawal  action  must  he  submitted  in 
writing  to  the  EPA  on  or  before  May  21 , 
2014.  The  EPA  is  limiting  the  scope  of 
comments  specifically  to  the 
withdrawal  action  described  herein.  The 
I’iPA  is  not  accepting  comments  on  any 
other  portion  of  the  TMDL  document, 
including  the  TMDLs  developed  for 
Siltation/Turbidity  on  the  same  reach 
(08040203-904). 

ADDRESSES:  Comments  limited  to  the 
proposed  withdrawal  of  the  TMDL  for 
Lead  for  Big  Creek  near  Sheridan, 
Arkansas  should  be  sent  to  Evelyn 
Rosborough,  Water  Quality  Protection 
Division,  U.S.  Environmental  Protection 
Agency  Region  6, 1445  Ross  Avenue 
Dallas,  TX  75202-2733,  or  emailed  to 
rosborough.evelyn@epa.gov.  The 
administrative  record  files  for  the  TMDL 
are  available  for  public  inspection  at  the 
previously  listed  address.  Please  contact 


Evelyn  Rosborough  (via  mail,  email,  or 
by  calling  (214)  665-7515)  to  schedule 
an  inspection  or  to  obtain  copies  of 
relevant  supporting  documents. 

SUPPLEMENTARY  INFORMATION:  The 

TMDLs  were  developed  under  EPA 
Contract  Number  68-C-02-1 08.  The 
Federal  Register  (FR)  notice  of 
availability,  seeking  public  comments 
on  the  draft  TMDLs,  was  pidilished  on 
December  17.  2007  (72  FR  71409). 

Public  comme!nls  we!re  n!ceiv(!il  by 
jaiiuary  ll>,  2008,  iuiel  a  re!.s|iou.S(!  to  i!iK:h 
e:iimuH!ut  was  preiviele!el.  The!  Federal 
Kegisler  uotie:e!  of  availability  for  Ihi! 
final  I'MDI.s  was  pulili.she!el  iiii  Aiigiisl 
14,  2008  (se:e!  73  FK  4759(1). 

FOR  FURTHER  INFORMATION  CONTACT: 
Iweelyii  l\iisliiu'iiii)’h.  Wilier  (Jiialil  y 
I’liileeliiiii  I  )i vi!iiiiii,  I  I  .S.  liPA  l<e)’ieiii  (i. 
I44fi  Kii!i!i  Avenue,  Itallas,  TX  7!i202. 
2733,  (214)  (1(1.5  7.5  1.5. 

I  liiled  A  |ii  1 1  7 .  2.11  M 
Williiiiii  K.  Iliiiiki)i , 

/  Inn  till .  Wiilri  (  liiiilily  I'liilri  linn  I  livr.inn, 
l.l'A  llr/'inn  l> 

IrUlliit  .'IIM  IDIIlim  I’llnil  ')  III  M.  II  mill 
IIII  I  INK  COUI  fl'inil  Ml  I* 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meetings 


AGENCY:  I'eeleiiil  l'!lee:t inn  ( iommis.siem. 

DATE  AND  time:  Weiliiiisiliiy,  April  2:t. 
2014  At  Tl  ;00  ii.m.  (or  e:one:l  iisioii  of 
anelil  lie.iriiig). 

PLACE:  999  !•;  .Slri!e!l  NW.,  Wiisliiuglon, 

IK;  (Ninth  Floor). 

STATUS:  This  iiuietiug  will  hi!  ope!!!  In  llu! 
public. 

ITEMS  TO  BE  DISCUSSED:  Correction  and 
Approval  of  Minutes  for  April  3,  2014. 

Draft  Advisory  Opinion  2014-02: 
Make  Your  Laws  PAC,  Inc. 

Audit  Division  Recommendation 
Memorandum  on  the  Nebraska 
Democratic  Party  (NDP)  (All-18). 

Proposed  Final  Audit  Report  on  the 
State  Democratic  Executive  Committee 
of  Alabama  (All-22). 

Management  and  Administrative 
Matters:  Enhanced  and  Expanded 
Search  Capability  on  the  FEC’s  Web  site. 

Individuals  who  plan  to  attend  and 
require  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Shawn  Woodhead  Werth, 
Secretary  and  Clerk,  at  (202)  694-1040, 
at  least  72  hours  prior  to  the  meeting 
date. 


PERSON  TO  CONTACT  FOR  INFORMATION: 

Judith  Ingram,  Press  Officer,  Telephone: 
(202)  694-1220. 

Shawn  Woodhead  Werth, 

Secretary  and  Clerk  of  the  Commission. 

(FR  Doc.  2014-09103  Filed  4-17-14;  4:15  pm] 
BILLING  CODE  6715-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  a  Bank  or 
Bank  Holding  Company 

Till!  uotifie:iiuls  li.sle;el  he;low  have; 
applie!el  uiiele;r  the;  ( ihaiige;  in  Hank 
( iiuil  red  Ai:l  ( I  2  I  I..S.(  i.  1 8  I  7(  j))  anel 
h  22.5.4  I  id  Ihe;  Heiarel’s  Keegnlatiiui  Y  (12 
(  iFK  22.5.4  I )  III  iie:epiire;  .*diaie;.s  id  ii  hank 
III  hank  hidiliii)’,  eaiiiipany.  I  he;  lae  liii;; 
lliiil  are;  i:iin.*;iele;ie;el  in  ailing  1111  Ihe; 

III il  ie.D.'i  ai  1!  .m;I  liii  tli  in  paragraph  7  id 
(III)  Al  l  (12  1  !..';.(  ;.  I8l7(i)(7)). 

Till!  niiliea;.';  iirii  availalde;  leu 
iiiniie;eliale)  iii.spi!i  tiiin  al  Ihe;  Fe;ili;ral 
Kd.muvi;  Hank  inilie:ali;el.  I'lie;  niilii.ei.'i 
al.’iii  will  he;  available;  leu  in.*;pe;i.l  iein  al 
I  he;  nil  iea;.'i  III  Ilie;  Hiiai  el  id  ( ie  ive;riii  11 
Inle;re;.'ili;il  pe;r!iiiiis  may  eixpri;.’;;;  Ihe;ir 
vieiw;;  in  wriliii)’,  In  llii;  l<e;.M;rve;  Hank 
inelie:ale;el  liir  thal  niiliea;  111  lei  Ihe;  eilliea;;: 
III  Ihe;  Hiiarel  ed  ( iiivi;rniir.';.  ( iiiimiie;iil.'; 
nin.sl  he;  reaa;ive;il  iiiil  lale;r  Ilian  May  li, 

20  14. 

A.  Fe;ili;ral  Kiisiervi;  Hank  id 
Mimieapeili.s  (|aiapii;lyii  K.  Hrnmne;ie;r, 
A.ssist.'iiil  Vila;  Pri;siele;ut )  90  I  le;iiue;piii 
Ave!uue!,  Miuui;a|iedis,  Miuueisola 
55480  0291: 

1.  Stephanie  I,,  dongoponlos,  .Sioux 
Falls,  .Soiilh  Dakohi;  to  relaiii  veiling 
shares  of  Miuuehaha  Hanshareis,  liic., 
auel  thereby  inelireclly  relain  voting 
shares  of  I'ir.st  National  Hank  in  .Sioux 
i’alls,  both  in  .Sioux  Falls,  .South  Dakota. 

Ikii'ird  of  tkivornors  of  the  Fodend  Kii.sorvo 
.Sy.stom,  April  10,  2014. 

Michael ).  Lewandowski, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  2014-08992  Filed  4-18-14;  8:45  am] 
BILLING  CODE  6210-01-P 

FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 

(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 


I'lMliri'iil  /  V( »l .  Vi,  No.  7(»  /  MoikIji y.  A|ii  il  7.1,  7.0  M  /  Nolicn;; 


22i:iA 


IIk!  |iow<!I  III  Villi!  .';liniii.'i  iil  ii  liiiiik  iii 
I II I  Ilk  III  ill  I  ill)’  I  :i  III!  I  mil  Y  mill  nil  iil  llii! 
Iiiiiik.':  mill  iiiiiilimikiii)',  i:iiiii|imiii!.'i 
iiwiii!il  liy  llii!  Iimik  liiililiiif’  i:iiiii|imiy, 
iiiiiliiiliii),’  llii!  i:iiiii|miiiii.s  li.sli'il  liiilnw. 

rill!  ;i|i|ili(:iitiiiiis  li.sti!(l  linliiw,  ns  wiill 
ns  iillii!!  iiilnli!(l  liliii|;s  i(i(|iiiri!il  liy  llii: 
Itiimil,  nil!  nvnilnhli!  Iiir  iiiiiiicilinli! 
iiis|)(!(:ti(in  nt  Ilii!  I‘'(i(l(!rnl  Kiisiirvi!  Itmik 
indicated.  I'lic  applications  will  also  lie 
available  idr  inspection  at  the  oliices  of 
tin*  Hoard  of  Coveniors.  Inten’stcid 
|)(!rsons  may  exjiress  their  views  in 
writing  on  the  standards  enumerated  in 
the  HHCAct  (12lJ.S.(:.  1842(c)).  If  the 
jiroposal  also  involves  the  ac(jnisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonhanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  16,  2014. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Jacquelyn  K.  Brunmeier, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  Minneapolis,  Minnesota 
55480-0291: 

1.  Klein  Financial,  Inc.,  Chaska, 
Minnesota,  to  acquire  100  percent  of  the 
voting  shares  of  Prior  Lake  State  Bank, 
Prior  Lake,  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  16,  2014. 

Michael  J.  Lewandowski, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  2014-08990  Filed  4-18-14;  8:45  am] 
BILLING  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in  or  to 
Acquire  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CiFR  Part  225)  to  engage  de  novo,  or  to 
ac:quire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
comjianies  listed  below,  that  engages 
either  directly  or  through  a  .snlisidiary  or 
other  conqiiiny,  in  a  nonhanking  activity 
that  is  listed  in  225.28  of  Regulation  Y 
(12  (;FK  225.28)  or  that  the  Hoard  has 
(lelermimid  by  Order  to  he  closely 
related  to  hanking  and  permi.ssihle  for 
hank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  he 
condncled  llironghiint  the  llniled  .Stales. 


I'iacli  niilici!  i;;  iivml.ihle  Ini  inspei.linii 
at  till!  I'eileial  Ke.'iei  ve  Hank  inihcali!il. 
rill!  niilici!  ahui  will  he  available  Ini 
i ii.specl inn  at  tlie  niliees  nl  llie  Hnaril  nl 
( invenini.s.  Inleiesleil  |ii:isnn!;  may 
express  their  views  in  wriliii)’  nn  the 
qiiestinn  whether  the  prnpnsal  enniplies 
with  the  standards  nl  section  4  nf  the 
HIIC  Act. 

I  Inless  ntherwisi!  noted,  conmiiints 
r(!garding  the  a|)|)licat ions  must  hi! 
recisived  at  the  Keservi;  Hank  indicated 
or  the  offices  of  the  Hoard  of  Governors 
not  later  than  May  6,  2014. 

A.  Federal  Reserve  Hank  of  Ho.ston 
(Richard  Walker,  Ciommunity  Affairs 
Officer)  600  Atlantic  Avenue,  Hoston, 
Massachusetts  02210-2204: 

1 .  Blue  Hills  Bancorp,  Inc.,  to  engage 
de  novo  through  its  subsidiary.  Blue 
Hills  Pounding  Corporation,  both  in 
Hyde  Park,  Massachusetts,  in  extending 
credit  and  servicing  loans  pursuant  to 
section  225.28(b)(1). 

2.  Meridian  Bancorp,  Inc.,  Peabody, 
Massachusetts:  to  acquire  Meridian 
Interstate  Funding  Corporation, 

Peabody,  Massachusetts,  and  thereby 
engage  in  extending  credit  and  servicing 
loans  pursuant  to  section  225.28(b)(1). 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  16,  2014. 

Michael  J.  Lewandowski, 

Associate  Secretary  of  the  Board. 

[FRDoc.  2014-08991  Filed  4-18-14;  8:45  am] 
BILLING  CODE  6210-01-P 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act;  Notice  of  Meeting 

TIME  AND  DATE:  Parts  open  to  the  public 
begin  at  12:30  (Eastern  Time)  April  28, 
2014. 

PLACE:  10th  Floor  Board  Meeting  Room, 
77  K  Street  NE.,  Washington,  DC  20002. 
STATUS:  Parts  will  be  open  to  the  public 
and  parts  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Parts  Closed  to  the  Public 

1 .  Security 

Parts  Open  to  the  Public 

1 .  Approval  of  the  minutes  of  the  March 

20,  2014  Hoard  Member  Meeting. 

2.  Monthly  Rejiorts. 

a.  Monthly  Particijiant  Activity  K(:])orl 
h.  Monthly  Investment  Policy  Review 
c.  Legislative  Report 
Audit  .Stains  .Snnnnary 

4.  Fidnciary  ( Iversighl  Program 

.Snnnnary  (Department  of  Labor) 

5.  Annual  Financial  Audit 

(( iliftonl.aisoiiAllen) 

(i.  Unarterly  Vendor  Financials  Kepoit 


7  Hiiilgel  Review 

CONIACI  PFMSON  I  OU  MOMF  INfOHMAIION: 
K  iiiihei  ly  Weaver,  I  )i rector,  (  )l lice  ol 
l■;xlerlml  Allair.s,  (707)  047  1040. 

lliiliiil:  A|)iil  10.  7.014. 

I.iiiirissii  Stokes, 

Assistant  ( iancnil  ( iinnisci,  t'CAcral 
tictircnicnt  I'hrilt  InvfSitincnt  tlaard. 
jl  K  Dm:.  7014  OOOMi  l  iliiil  4-17  I  4;  I  I :  I iiiii| 
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FEDERAL  TRADE  COMMISSION 

[File  No.  131-0221] 

Akorn  Enterprises,  Inc.  and  Hi-Tech 
Pharmacal  Co.,  Inc.;  Analysis  of 
Agreement  Containing  Consent  Orders 
To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  methods 
of  competition.  The  attached  Analysis  of 
Agreement  Containing  Consent  Orders 
to  Aid  Public  Comment  describes  both 
the  allegations  in  the  draft  complaint 
and  the  terms  of  the  consent  orders — 
embodied  in  the  consent  agreement — 
that  would  settle  these  allegations. 
DATES:  Comments  must  be  received  on 
or  before  May  14,  2014. 

ADDRESSES:  Interested  parties  may  file 
comments  at  https:// 
ftcpublic.commentworks.com/ftc/ 
akornconsent  online  or  on  paper,  by 
following  the  instructions  in  the 
Request  for  Comments  part  of  the 
SUPPLEMENTARY  INFORMATION  section 
below.  Write  “Akorn/Hi-Tech 
Pharmacal. — Consent  Agreement;  File 
No.  131-0221”  on  your  comment  and 
file  your  comment  online  at  https:// 
ftcpuhlic.commentworks.com/ftc/ 
akornconsent  by  following  the 
instructions  on  the  web-based  form.  If 
you  prefer  to  file  your  comment  on 
paper,  mail  or  deliver  your  comments  to 
the  following  addre.ss:  Federal  Trade 
Commi.ssion,  Office  of  the  Secretary, 
Room  H-113  (Annex  U),  600 
Pennsylvania  Avenue  NW.,  Washington 
DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT:  l.i.sa 
De  Marchi  .Sleigh,  Hureau  of 
Conijietition,  (202-326-2535),  tiOO 
Pisniisylvania  Aveiuie  NW.,  Washington 
I )( :  20580. 

SUPPLEMENTARY  INFORMATION;  Piirsnanl 
to  .Section  f>(f)  of  thi!  Fediiial  Trade 
( iommission  Act,  1  5  I  )..S.(  i.  4(i(f),  and 
I  ”l'( ;  Knl(!  2.34,  1 6  ( iFK  7.34 ,  not  iet!  is 
hereby  )’,iven  that  the  above  caplioiKid 
consent  af’icenient  containin)’  con.seni 


Ti  I  :i4 


Krj'.islrr  /  V(  »l .  ‘/'I,  Nt».  '/(>  /  Mninlii  y,  A|»iil  '/I.  i'.O  I  4  /  N»  tl  i«  n:; 


Ill  I  i<:iM!  jiiiil  ilii^i.'il,  Ihiimi 

IiIimI  willi  iiiiil  ii(:(:i!|ili!il,  nuliiiii.l  In  liiiiil 
ii|i|iiiiviil,  liy  llii!  ( !iiiiiiiii.';.'niin,  liiiviiip, 

liiM!ii  |il;ii:i!(l  (III  llii!  |iiilili(.  l•M:lll(l  liii  ;i 

|ii!iiiiii  III  lliirly  (.'t(l)  ihiy.':.  'I'lii!  Iiilliiwiii)’ 
Aiiiily.sis  III  Aid  riililic  ( i(iiiiiiii>iil 
(Ii!m:i  iliiis  I  III!  liM  iiis  Ilf  I  III!  (:(iii.‘:i;iit 
:i)’,ii!i!iiii!iil ,  .'Mill  llii!  Ill li!)^jit inns  in  Ilii: 
i:nin|)l;iint.  An  i!li!i:l innii:  i:n|iy  nl  tlin 
lull  liixl  Ilf  till!  rnnsnni  ;i^ri!i!in(!nl 
ji.'ickiigi!  ciin  1)1!  nl>t:iini!il  irnin  Ihi: 
llmni!  I’;if>(:  (lor  Ain  il  14,  2014),  on  llio 
World  Widi!  Wch,  al  hll})://www.fl(:.f^()v/ 
os/dctions.slilni.  A  jiapijr  copy  can  1)0 
obtained  from  the  FIT;  I’nblic  Reference 
Room,  Room  130-11,  (iOO  Rennsylvania 
Avenne  NW.,  Washington,  DCi  20580, 
either  in  person  or  by  calling  (202)  326- 
2222. 

You  can  file  a  comment  online  or  on 
paper.  F’or  the  Commission  to  consider 
your  comment,  we  must  receive  it  on  or 
before  May  14,  2014.  Write  “Akorn/Hi- 
Tech  Pharmacal. — Consent  Agreement; 
File  No.  131-0221”  on  your  comment. 
Your  comment — including  your  name 
and  your  state — will  be  placed  on  the 
public  record  of  this  proceeding, 
including,  to  the  extent  practicable,  on 
the  public  Commission  Web  site,  at 
http :! I  www.jtc.gav I  os  I 
publiccomments.shtm.  As  a  matter  of 
discretion,  the  Commission  tries  to 
remove  individuals’  home  contact 
information  from  conunents  before 
placing  them  on  the  Commission  Web 
site. 

Because  your  comment  will  be  made 
public,  you  are  solely  responsible  for 
making  sure  that  yonr  comment  does 
not  include  any  sensitive  personal 
information,  like  anyone’s  Social 
Security  number,  date  of  birth,  driver’s 
license  number  or  other  state 
identification  number  or  foreign  country 
equivalent,  passport  number,  financial 
account  number,  or  credit  or  debit  card 
number.  You  are  also  solely  responsible 
for  making  sure  that  your  comment  does 
not  include  any  sensitive  health 
information,  like  medical  records  or 
other  individually  identifiable  health 
information.  In  addition,  do  not  include 
any  ‘‘[t]rade  secret  or  any  commercial  or 
financial  information  which  ...  is 
j)rivileged  or  confidential,”  as  discussed 
in  Section  6(fl  of  the  FTCi  Act,  15  U.S.Ci. 
46(1'),  and  FTC  Rule  4.1()(a)(2),  16  CFR 
4.1()(a)(2).  In  particular,  do  not  include 
(:om|)etitively  sensitive  information 
such  as  costs,  .sales  statistics, 
inventories,  formnlas,  jiatterns,  devices, 
inanufactnring  proce.sses,  or  cnstoiner 
names. 

If  you  want  Ibe  ( limimissiim  to  give 
yonr  comment  conlidenlial  IreatnienI, 
yon  innsi  file  it  in  paper  form,  wilb  a 
iei|nesl  lor  conriilenlial  IreatnienI,  and 
yon  bave  In  lollow  Ibe  proceiinre 


explained  in  l''T(  !  Kiile  4.U|c|,  lli  (  ildt 
4.'l(i.).'  Yom  commeni  will  be  fepl 
ciinliileiil  iai  only  il  Ibe  l''T(  i  ( ieiiei al 
(  iomi.':el,  in  bis  in  liei  sole  ili.screlioii, 
);ranl.s  yonr  iei|iie!il  in  acconlaiice  with 
till!  law  and  llie  public  inlerest. 

I’oslal  mail  addressed  In  Ibe 
( ionnnission  is  snbiecl  In  delay  due  In 
beigblened  security  screening.  Asa 
result,  we  encourage  yon  to  snlmiil  yonr 
commeni  online.  To  make  sure  tbat  Ihe 
Commission  considers  your  online 
comment,  you  must  file  it  at  blips:// 
flcpuhlic.commcitlworks.coni/flc/ 
(ikornconscnl  by  following  the 
instructions  on  the  web-based  forms.  If 
this  Notice  appears  at  hllp:// 
www.regiilations.gov/ttHiome,  you  also 
may  file  a  comment  through  that  Weh 
site. 

If  you  file  your  comment  on  paper, 
write  “Akorn/Hi-Tech  Pharmacal. — 
Consent  Agreement;  File  No.  131-0221” 
on  your  comment  and  on  the  envelope, 
and  mail  or  deliver  it  to  the  following 
address:  Federal  Trade  Commission, 
Office  of  the  Secretary,  Room  H-113 
(Annex  D),  600  Pennsylvania  Avenue 
NW.,  Washington,  DC  20580.  If  possible, 
submit  your  paper  comment  to  the 
Commission  by  courier  or  overnight 
service. 

Visit  the  Commission  Web  site  at 
http://www.ftc.gov  to  read  this  Notice 
and  the  news  release  describing  it.  The 
FTC  Act  and  other  laws  that  the 
Commission  administers  permit  the 
collection  of  public  comments  to 
consider  and  use  in  this  proceeding  as 
appropriate.  The  Commission  will 
consider  all  timely  and  responsive 
public  comments  that  it  receives  on  or 
before  May  14,  2014.  You  can  find  more 
information,  including  routine  uses 
permitted  by  the  Privacy  Act,  in  the 
Commission’s  privacy  policy,  at  http:// 
www.ftc.gov/ftc/pri  vacy.h  tm . 

Analysis  of  Agreement  Containing 
Consent  Orders  To  Aid  Public  Comment 

The  Federal  Trade  Commission 
(“Commission”)  has  accepted,  subject  to 
final  approval,  an  Agreement 
Containing  Consent  Orders  (“Consent 
Agreement”)  from  Akorn  Enterprises, 

Inc.  (“Akorn”)  that  is  designed  to 
nnnedy  the  anticompetitive  effects  in 
fivi!  generic  ])harmaceulic;al  markets 
resulting  from  Akorn’s  acijuisition  of  1  li- 
Tech  Pharmacal  Co.,  Inc.  (“1  li-Tei;h”). 

I  Inder  the  terms  of  Ihe  |)ropo.sed 
Consent  Agreement,  the  parlies  are 
rei|nired  to  divesi  either  Akorn’s  or  I  li- 

'  III  |iiii liciiliii .  Iliii  wiilliiii  iiii|iiiihl  liii  ciiiiliiliiiiliiil 
Iniiiliiiitiil  tliiil  ii(:(:iiiii|iiiiiiiiH  I liii  ciiiiiiiiiiiil  inii»t 
iiii:liiilii  tliii  liicliiiil  mill  lii^*,iil  liiiiiiii  liii  lliii  iiii|iiiiiil, 
mill  iiiiiiil  iiliiiiliiv  lliii  >i|iiii.lli(  |iiiiliiiiiii  III  lliii 
i.iiiiiiiiiiiit  III  liii  williliiilil  liiiiii  lliii  |iiililii:  iiii  iiiil.  .‘I'rc 
I  'l  l  :  KliliM  !)((:),  Ill  CI  K  ^  '1(1  ) 


Tei.b's  I  i)',bl!;  anil  assels  lelaleil  In  lliiee 
I'eneiii:  o|iblbalmi(.  |  nesi  i  i  |  il  ion 
liiiiilncls:  I  I  M  ienerii.  (  iiloxan  ibo|i.';.  (2.) 
I'eneiii.  Ilolycin  oinimeni,  and  (.3) 
generic  Onixin  ibo|i.s,  and  Iwo  lopical 
ane.sibelic  |iiodni:l.s,  (4)  g,eni!ri(: 

Xylocaine  jelly,  and  (f>)  liMI.A  cream 
(collectively,  Ibe  "I’rodncIs”)  to  Watson 
I .aboralories,  Inc.  ("Walson”),  a  wbolly 
owned  subsidiary  of  Actavis  pic. 

The  projiosiid  Consiiiil  Agr(!em(!nl  has 
been  ])laced  on  tbe  public  record  for 
tbirly  days  for  r(!C(!i|)t  of  comimints  from 
int(!n!sted  per.sons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  days,  the 
(iommi.ssiou  will  again  evaluate  the 
proposed  (Consent  Agreement,  along 
with  the  comments  received,  in  order  to 
make  a  final  decision  as  to  whether  it 
should  withdraw  from  the  proposed 
Consent  Agreement,  or  make  final  the 
Decision  and  Order  (“Order”). 

Pursuant  to  an  Agreement  and  Plan  of 
Merger  dated  August  26,  2013,  Akorn 
proposes  to  acquire  all  of  the  voting 
securities  of  Hi-Tech,  for  approximately 
$640  million  (the  “Proposed 
Acquisition”).  The  Commission  alleges 
in  its  Complaint  that  the  Proposed 
Acquisition,  if  consummated,  would 
violate  Section  7  of  the  Clayton  Act,  as 
amended,  15  U.S.C.  18,  and  Section  5  of 
the  Federal  Trade  Commission  Act,  as 
amended,  15  U.S.C.  45,  by  lessening 
current  and/or  future  competition  in 
U.S.  markets  for  the  following 
pharmaceutical  products:  (1)  Generic 
Ciloxan  drops,  (2)  generic  Ilotycin 
ointment,  (3)  generic  Quixin  drops,  (4) 
generic  Xylocaine  jelly,  and  (5)  generic 
EMLA  cream.  The  proposed  Consent 
Agreement  will  remedy  the  alleged 
violations  by  preserving  the  competition 
that  would  otherwise  be  eliminated  by 
the  Proposed  Acquisition. 

The  Products  and  Structure  of  the 
Markets 

The  Proposed  Acquisition  would 
reduce  the  number  of  suppliers  in  the 
relevant  markets,  each  of  which  has  or 
will  have  a  limited  number  of  market 
participants.  In  pharmaceutical  product 
markets  with  generic  competition,  price 
generally  decreases  as  the  number  of 
gemsric  competitors  increases. 
Accordingly,  the  reduction  in  the 
uumher  of  suppliers  within  each 
relevant  market  would  have  a  direct  and 
.substantial  anli(:oin|)(!litive  (iflect  on 
pricing. 

The  Pi()|)()S(!d  A(:(|ni.sition  would 
reduce  cnn(!nl  competition  in  markets 
for  two  generic  pr(!scripl ion  ophthalmic 
prodncls  generic  ( iiloxan  (hops  and 
g,i!neric  Unixin  drops  as  well  as  reduce 
cinreni  competition  in  Ibe  market!;  loi 
generic  Xylociiine  jelly  and  generic 
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EMLA  cream,  which  are  topical 
anesthetic  prescription  products.  The 
structure  of  these  markets  is  as  follows: 

•  The  generic  Ciloxan  opthalmic 
drops  market  currently  has  four 
suppliers:  Akorn,  with  a  market  share  of 
approximately  12%,  Hi-Tech,  with  a 
market  share  of  approximately  16%, 
Novartis  Corporation  (“Novartis”),  with 
a  market  share  of  approximately  47%, 
and  PACK  Pharmaceuticals  (“PACK”), 
with  a  market  share  of  approximately 
25%.  The  proposed  transaction  would 
reduce  the  number  of  suppliers  in  this 
market  from  four  to  three,  and  would 
give  the  merged  firm  a  market  share  of 
approximately  28%. 

•  The  generic  Quixin  ophthalmic 
drops  market  currently  has  three 
suppliers:  Akorn,  with  a  market  share  of 
approximately  15%,  Hi-Tech,  with  a 
market  share  of  approximately  23%,  and 
PACK,  with  a  market  share  of 
approximately  62%.  The  proposed 
transaction  would  reduce  the  number  of 
suppliers  in  this  market  from  three  to 
two,  and  would  give  the  merged  firm  a 
market  .share  of  approximately  38%. 

•  The  generic  Xylocaine  jelly  market 
has  throe  .suppliers:  Akorn,  with  a 
market  share  of  a])j)roximately  39%,  Hi¬ 
Tech,  witli  a  market  share  of 
aj)])roximately  '\4%,  and  Amjjlia.star 
Pharmaceulicals,  liic.  (“ Ampliaslar”), 
will)  a  market  sliare  of  a|)|)roximately 
47''/it.  The  pioposiul  Iran.saclion  would 
reduce  the;  uuml)er  of  suppi i(!rs  ot 
}>eueri(:  Xylocaiue  from  llu(;e  to  two, 
and  would  give  the  merged  firm  a 
maikel  share  iu  excess  of  !i()'/^>. 

•  riu!  geiMii  ic  I'iMI.A  CKSuii  market 

curicutly  has  lour  suppliers:  Akoiii, 
with  a  market  shiire  of  ap|)roximalely 
I  y.'Yi,,  I  li  Tech,  with  a  market  .share  ol 
approxim.ilely  Novartis,  with  a 

marki;l  share  ol  appoiximalely  'A.'A”/i>,  and 
( ilohal  iMiai inaceiil ical.s  (“( ilohal”)  with 
a  maiket  .share  ol  .ipproximalely  Iu 
addition  to  maikel iii)’ g.eiKMic  liMI.A, 
Akoni  markets  the  hiauded  product. 

The  |)roposed  Iraiisaclioii  would  mduce 
the  mimher  ol  suppliers  iu  Ihe  generic 
market  from  lour  to  three,  and  would 
give  the  merged  linn  a  markel  share  iu 
exce.ss  of  70%. 

The  proposed  lran.sai;lion  would  also 
reduce  future  competition  in  the  generic 
llotycin  ophthalmic  ointment  market. 
Ceneric  llotycin  oj)hthalmic  ointment  is 
pre.scrihed  for  the  treatment  of  bacterial 
infections  in  the  eye.  Three  firms 
currently  supply  generic  llotycin: 

Akorn,  Perrigo  Company  (“Perrigo”), 
and  Bausch  -i-  Lomb,  Inc.  (“Bausch  + 
Lomb”).  Bausch  -i-  Lomb  leads  the 
market  with  a  57%  share  with  Akorn 
and  Perrigo  having  market  shares  of 
31%  and  12%,  respectively.  Hi-Tech 
appears  poised  to  be  the  next  entrant 


with  a  generic  llotycin  product  and 
there  are  no  other  likely  entrants  for  the 
foreseeable  future.  Akom’s  acquisition 
of  Hi-Tech  would  therefore  deprive 
consumers  of  the  increased  competition 
and  likely  price  reductions  that  would 
have  occurred  as  a  result  of  Hi-Tech’s 
entry. 

Entry 

Entry  into  the  markets  for  the 
Products  would  not  be  timely,  likely,  or 
sufficient  in  magnitude,  character,  and 
scope  to  deter  or  counteract  the 
anticompetitive  effects  of  the 
acquisition.  The  combination  of  drug 
development  times  and  regulatory 
requirements,  including  U.S.  Food  and 
Drug  Administration  (“FDA”)  approval, 
is  costly  and  lengthy.  Industry 
participants  also  note  that  expertise  and 
facilities  associated  with  manufacturing 
topical  products,  including  sterile 
products  such  as  ophthalmic  products  is 
sufficiently  specialized  that  a  relatively 
small  number  of  firms  participate  in 
such  markets. 

Effects 

The  Propo.sed  Acejuisition  woidd 
likely  cau.se  significant  anticomjjetitive 
harm  to  consumers  in  the  relevant 
genmic  pharimuienlical  markets  hy 
eliminating  cniTenI  and/or  liilnre 
(:om|)etili(in  in  concentrated  existing 
markets  or  in  fnt  ore  generic  markets. 

In  generic  |)harmacenl ical.s  markets, 
price  is  heavily  inllnenced  hy  Ihe 
mimher  ol  participants  with  siillicieiil 
.supply.  Market  participants  coiisisleiil ly 
characlei  i/.e  generic  (h  ug,  m.ii  kels  as 
coiiimodily  markets  in  which  Ihe 
mimher  ol  g,eiieric  .sii|)pliers  has  a  direct 
impact  on  pricing,.  ( iiislomers  and 
(.ompelitor.s  alike  have  coidiniied  that 
Ihe  pi  ice.s  ol  Ihe  )>,eiieri(:  phai  iiiaceiil ical 
products  at  i.ssiie  coiilimie  to  decrea.se 
with  new  entry  even  alter  a  nnniher  ol 
suppliers  have  entered  these  g,eneric 
niai  kels.  Fnrther,  cnslomers  g,enerally 
helieve  that  having,  at  least  loin 
suppliers  in  a  generic  pharniaceiil ical 
markel  |)rodnce.s  more  competitive 
jirices  than  if  fewer  sii|)|)lier.s  are 
availahle  to  them. 

The  evidence  shows  that 
anticompetitive  ellecls  are  likely  to 
result  from  Ihe  jiroposed  transaction, 
duo  to  a  docroaso  in  the  numhor  of 
independent  competitors  in  the  markets 
at  issue.  In  each  of  the  current  generic 
prescription  markets,  industry 
participants  have  indicated  that  the 
presence  of  Hi-Tech  as  a  competitor  has 
allowed  them  to  negotiate  lower  prices 
from  other  suppliers,  including  Akorn, 
and  has  allowed  them  to  locate 
additional  supply  in  times  of  product 
shortages  from  their  existing  suppliers. 


The  evidence  also  shows  that  the 
Proposed  Acquisition  would  eliminate 
significant  future  competition  between 
Akorn  and  Hi-Tech.  Although  Hi-Tech 
does  not  currently  have  a  marketed 
product  in  the  generic  llotycin  market, 
the  Proposed  Acquisition  eliminates  the 
next  most  likely  entrant  from  a  very 
limited  pool  of  futme  entrants. 

By  eliminating  the  significant  current 
and  future  competition  between  the 
parties,  the  Proposed  Acquisition  will 
likely  cause  U.S.  consumers  to  pay 
significantly  higher  prices  for  these 
generic  drugs,  absent  a  remedy. 

The  Consent  Agreement 

The  proposed  Consent  Agreement 
effectively  remedies  the  Proposed 
Acquisition’s  anticompetitive  effects  in 
each  of  the  relevant  product  markets. 
Pursuant  to  the  Consent  Agreement,  the 
parties  are  required  to  divest  Akorn’s  or 
Hi-Tech’s  rights  and  assets  related  to  the 
Products  to  Watson.  Further,  the 
proposed  Consent  Agreement  requires 
Akorn  to  assign  its  contract 
manufacturing  agreement  for  branded 
and  generic  EMLA  to  Watson.  The 
jiarties  mu.st  accomplish  these 
dive.stitures  and  reliiupiisli  their  rights 
no  later  than  ten  days  after  the  Projxi.sed 
Accniisition  is  coiisinninated. 

Till;  Coiiiinission’s  goal  in  evaluating 
jiossihle  inirchasers  of  dive.sled  assets  is 
to  inainlain  the  competitive 
environineiil  that  existed  prior  to  Ihe 
Pid|io.se(l  Acipiisil ion.  If  Ihe 
( ioininission  (leterini  lies  I  hat  Wal.son  is 
not  an  acceplahle  acipiirer  ol  Ihe 
divested  assets,  or  that  Ihe  manner  ol 
the  divesliliires  is  not  acceplahle,  Ihe 
part ies  III ii.sl  imwind  Ihe  sale  ol  rijdil.s 
to  Watson  and  dive.sl  Ihe  1‘rodiicls  to  a 
(iommission  approved  acipiirer  within 
.six  months  ol  the  dale  Ihe  (  irder 
hecomes  linal.  In  that  circnnislance,  the 
( iommission  may  appoint  a  Irnslee  to 
divest  Ihe  Products  il  the  parlies  lail  to 
divest  Ihe  Products  a*;  Kspiired. 

The  pro|)osed  (ionseni  Aj’,reenieiil 
contains  several  |)rovisions  to  help 
ensure  that  Ihe  divesliliires  are 
snccessfnl.  The  ( )rder  re(piires  Akorn 
and  I  li-Tech  to  take  all  action  to 
maintain  Ihe  economic  viability, 
marketahility,  and  competitivene.ss  of 
Ihe  ])rodiicls  to  he  divested  until  such 
time  that  they  are  transferred  to  a 
Cornini.ssion-approvod  acquirer. 
Depending  on  the  product,  Akorn  or  Hi¬ 
Tech  must  transfer  their  respective 
manufacturing  technologies  for  the 
Products  to  Watson  and  must  supply 
Watson  with  these  products  during  a 
transitional  period. 

The  Commission  has  agreed  to 
appoint  Denise  Smart  from  Smart 
Consulting  Group,  LLC  to  act  as  an 
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interim  monitor  to  assure  that  Akorn 
and  Hi-Tech  expeditiously  comply  with 
all  of  their  obligations  and  perform  all 
of  their  responsibilities  pursuant  to  the 
Consent  Agreement.  In  order  to  ensure 
that  the  Commission  remains  informed 
about  the  status  of  the  transfer  of  rights 
and  assets,  the  Consent  Agreement 
requires  Akorn  and  Hi-Tech  to  file 
reports  with  the  interim  monitor  who 
will  report  in  writing  to  the  Commission 
concerning  performance  by  the  parties 
of  their  obligations  under  the  Consent 
Agreement. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Consent  Agreement,  and  it  is 
not  intended  to  constitute  an  official 
interpretation  of  the  proposed  Order  or 
to  modify  its  terms  in  any  way. 

By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

|1'R  Doc.  2014-08950  Filed  4-18-14;  8:45  am) 
BILLING  CODE  6750-01-P 

FEDERAL  TRADE  COMMISSION 
[Docket  No.  9356] 

Ardagh  Group  S.A.,  Saint-Gobain 
Containers,  Inc.,  and  Compagnie  de 
Saint-Gobain;  Analysis  of  Agreement 
Containing  Consent  Orders  To  Aid 
Public  Comment 

AGENCY:  i‘'(;<li;i<il  Tiado  ( iiiiiiiiiiii.siiin. 
ACTION:  I *1 1 1| )(>.*:(;( I  coiiseiil  ii)>,r(Mtiiieiil . 

SUMMARY:  Tin;  ii)',i  i;i;iiH;nl  in  llii.s 

iii:illi;i  .soltli;.*;  nlli;y,i;d  viid.il  iiiti.s  iil 
ledei  iil  law  | ii  i ilii Itil  i iiy,  iiiil.iir  iiioIIiikI.s 
III  (:iiiM|ii;lili(iii.  Tin;  iillii(:ln;il  Aiialy.sis 
A)',ri;i;iiM;iil  ( iiiiiliiiiiiii|.>,  ( iiiii.M;iil  (  )i  dors 
III  Aid  1‘iililii:  (  iiiiniiioiil  doM.i  ilio.s  liiilli 
llio  allo|>.'iliiin.<;  in  I  ho  i:iiiii|iliiiiil  and  llio 
loriiisiii  llio  i:iiM.<;oiil  iinlor.':  oniliiidiod 
in  I  ho  oiin.soni  a)',iooinont  lhal  wiinhl 
solllo  tho.so  allo)>,al iiin.s. 

DATES:  (ionnnonl.s  nni.sl  ho  locoivod  iin 
III  hiirnio  May  1  2,  2(1 14. 

ADDRESSES:  Intiirostod  pailios  may  lilo 
cdimnonls  al  /i/Z/ls;// 
flcptihlic.coninKnilworks.com/jlc/ 
(ir(l(i}^h.slf^(>h(nii(:()nsei}i  online  or  on 
|)ap(!r,  by  following  the  instructions  in 
the  Ke(|ue.st  for  tioinments  jiart  of  the 
SUPPLEMENTARY  INFORMATION  section 
helow.  Write  “Ardagh  Croup  S.A  and 
Saint-Cohain  Containers,  Inc.  and 
Ciompagnie  de  Saint-Gobain, — Consent 
Agreement;  Docket  No.  9356”  on  your 
comment  and  file  your  comment  online 
at  https://ftcpubIic.commentworks.com/ 
ftc/ardaghstgobainconsent  by  following 
the  instructions  on  the  web-based  form. 
If  you  prefer  to  file  your  comment  on 
paper,  mail  or  deliver  your  comments  to 


the  following  address:  Federal  Trade 
Commission,  Office  of  the  Secretary, 
Room  H-113  (Annex  D),  600 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Catharine  Moscatelli,  Bureau  of 
Competition,  (202-326-2749),  600 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20580. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  46(f),  and 
FTC  Rule  3. 25(f), 16  CFR  §  3.25(f),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  consent 
orders  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
j)ac:kage  can  bo  obtained  from  the  FTCi 
Homo  Page  (for  April  10,  2014),  on  the 
World  Wide  Web,  at  htlp://www.flc.gov/ 
os/(iclions.shtm.  A  paj)or  cojiy  can  he 
obtained  Iroin  the  FTC  Public  Reference 
Kooin,  Kooni  1  iiO-l  I,  (iOO  Penn.syl vania 
Avenue  NW.,  Washington,  DC  20580, 
either  in  |ier.son  or  by  calling  (202)  32(> 
2222. 

You  can  iile  a  conmieni  online  or  on 
liaper.  For  the  ( ioniiiiission  to  coiisiiler 
your  coiiiineol ,  we  iiiiist  receive  it  on  or 
helore  May  1  2,  2D  14.  Write  “Arilagji 
( iroo|i  .S.A  anil  .Saiiil  ( iohaiii  (  ioiilaiiiers, 
Inc.  ami  (  !iiin|ia)>,iiie  ile  .*^iaiol  ( iiihaio, 
(!onM:ol  A);ri;emeiil ;  Diickel  No.  93!i(i’’ 
on  your  ciimmeot.  Your  ciimiiienl 
ioi.loiliii)’,  yiiiir  iiamii  anil  your  .stale 
will  he  |ilai:eil  ou  the  |iuhlii:  reciinl  iil 
Ihi.s  I II  III  eei  I  ill)',,  i  iicl  iiiliii)’,.  In  llie  exleiil 
|irai  :l  icahle,  ou  I  he  pul  il  ii :  ( ii  iiii  mi.s.sioii 
Well  .sill!,  al  /)///i.//H'irir.//c.;;ov'/o.‘./ 
I>iililit:<:<iiiimfnls.‘ililin.  As  a  mallei  ol 
iliscretioii,  the  ( iommissiou  ti  ies  to 
remove  i mlividiials'  home  contact 
iiiloruiation  Iriiui  coiimiiiiils  hiilore 
placing  I  hem  on  t  he  ( in m mission  Web 
site. 

Mecan.se  yonr  coinnumt  will  he  made 
public,  yon  are  solely  res|)onsihle  for 
making  sure  that  yonr  comment  do(!S 
not  include  any  sensitive  personal 
information,  like  anyone’s  Social 
Security  number,  date  of  birth,  driver’s 
license  number  or  other  state 
identification  number  or  foreign  country 
equivalent,  passport  number,  financial 
account  number,  or  credit  or  debit  card 
number.  You  are  also  solely  responsible 
for  making  sure  that  your  comment  does 
not  include  any  sensitive  health 
information,  like  medical  records  or 


other  individually  identifiable  health 
information.  In  addition,  do  not  include 
any  “[t]rade  secret  or  any  commercial  or 
financial  information  which  ...  is 
privileged  or  confidential,”  as  discussed 
in  Section  6(f)  of  the  FTC  Act,  15  U.S.C. 
46(f),  and  FTC  Rule  4.10(a)(2),  16  CFR 
4.10(a)(2).  In  particular,  do  not  include 
competitively  sensitive  information 
such  as  costs,  sales  statistics, 
inventories,  formulas,  patterns,  devices, 
manufacturing  processes,  or  customer 
names. 

If  you  want  the  Commission  to  give 
your  comment  confidential  treatment, 
you  must  file  it  in  paper  form,  with  a 
request  for  confidential  treatment,  and 
you  have  to  follow  the  procedure 
explained  in  FTC  Rule  4.9(c),  16  CFR 
4. 9(c). ^  Your  comment  will  be  kept 
confidential  only  if  the  FTC  General 
Counsel,  in  his  or  her  sole  discretion, 
grants  your  request  in  accordance  with 
the  law  and  the  public  interest. 

Postal  mail  addressed  to  the 
Commi.ssion  is  subject  to  delay  due  to 
heightened  security  screening.  As  a 
re.sult,  wo  encourage  you  to  submit  your 
comment  online.  To  make  sure  that  the 
Commi.ssion  considers  your  onliiu! 
comment,  yon  nui.st  fib;  it  al  https:// 
Itcpublic.coinmentworks.coin/ltc/ 
(ii(l(ighstg()l)(iinc()nseiit  by  iollowing  the 
iiistnictions  on  tin;  weh  based  liirms.  If 
this  Notice  appears  at  http:// 
ivww.rff',iil(tti()ns.y,t>v/ll!li(iiiic,  you  also 
may  iile  a  commeiil  lhioii)>,h  that  Weh 
;;ili;. 

II  yoii  Iile  yom  l  oiiimeiit  on  |iaper, 
write  ‘‘Arila)',li  ( iroiip  .S.A  anil  .Saint 
( iohain  ( ionlainer.'i,  Inc.  anil  ( ionipa)',nie 
lie  .SainI  ( iohain,  (  !on.M;nl  A)’,i eeinenl ; 

I  lock  el  No.  9.' till)”  on  y  on  i  conmieni  anil 
on  llie  envelope,  anil  mail  or  deliver  il 
III  Ihe  iollowiii)',  aililies.s:  I'eileral  T'laile 
( iommis.sion,  (  lilice  ol  Ihe  .Secielai  y. 

Moo  III  1 1  I  I  .T  I  Annex  11),  liDD 
I’enn.syl vania  Avenue  NW.,  Wa.'ilii n)',lon, 
I )( i  2D.'i8D.  II  po.s.sihle,  snhniil  yom 
paper  comnieni  to  the  ( ionimis.sion  by 
courier  or  overni)',lil  service. 

Visit  t he  Connni.ssion  Weh  site  at 
littp://www.lt(:.g<)v  read  this  Notice 
and  the  niiws  relea.se  describing  it.  I  he 
FTt;  Act  and  other  laws  that  Ihe 
Commi.ssion  administiirs  permit  the 
coll(;ction  of  public  comments  to 
consider  and  use  in  this  prociieding  as 
appropriate.  The  (k)mmi.ssion  will 
consider  all  timely  and  responsive 
public  comments  that  it  receives  on  or 
before  May  12,  2014.  You  can  find  more 
information,  including  routine  uses 


’  In  particular,  the  written  request  for  confidential 
treatment  that  accompanies  the  comment  must 
include  the  factual  and  legal  basis  for  the  request, 
and  must  identify  the  specific  portions  of  the 
comment  to  be  withheld  from  the  public  record.  See 
FTC  Rule  4.9(c),  16  CFR  4.9(c). 
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permitted  by  the  Privacy  Act,  in  the 
Commission’s  privacy  policy,  at  http:// 
\vww.ftc.gov/ftc/privacy.htm. 

Analysis  of  Agreement  Containing 
Consent  Orders  To  Aid  Public  Comment 

I.  Introduction 

The  Federal  Trade  Commission 
(“Commission”)  has  accepted,  subject  to 
final  approval,  an  Agreement 
(Containing  (Consent  Orders  (“(Consent 
Agreement”)  with  Ardagh  Croup  S.A. 
(“Ardagh”).  The  purj)ose  of  the  (Consent 
Agreement  is  to  remedy  the 
anticompetitive  effects  of  Ardagh ’s 
])ro|)()sed  accpiisition  of  Saint-Cohain 
(Containers,  Inc.  (“Saint-(Col)ain”)  from 
(Coinpagnie  de  .Saint-(Cohain.  Under  tlie 
terms  of  tlie  (ConscMit  Agrecnnent,  Arclagli 
must  divest  six  of  its  nine  United  .States 
glass  container  inannfactnring  plants  to 
an  actpiirer  a|)proved  by  the 
( Commission.  The  ( Consent  Agreimient 
provides  tin;  a(:(|nirer  the  inannfactnring 
plants  and  other  tangihle  and  intangihle 
assets  it  needs  to  effectively  compete  in 
the  markets  for  the  mannfactnre  and 
.sale  ol  glass  containers  to  hoth  heer 
hrewers  and  sjiirits  distillers  in  the 
tinited  .States.  Ardagh  must  complete 
the  divestiture  within  six  months  of  the 
(late  it  signs  tiu!  { Consent  Agreimamt. 

( )n  lannary  t  7,  201  Ct,  Ardagh  agnied 
to  ac(|nire  Saint  ( Cohain  from  its  French 
parent  com|)any,  ( Com|)agnie  de  .Saint- 
( Cohain,  for  a|)proximately  .$1.7  hillion. 
I'his  accpiisition  would  concentrate 
most  of  the  .S.'S  hillion  U..S.  glass 
container  industry  in  two  major 
com])etitors — Owen.s-lllinois,  Inc.  (“()- 
I”)  and  the  combined  Ardagh/.Saint- 
Cohain.  These  two  major  competitors 
would  also  control  the  va.st  majority  of 
glass  containers  sold  to  beer  brewers 
and  spirits  distillers  in  the  United 
States.  On  june  28,  2013,  the 
Commission  issued  an  administrative 
complaint  alleging  that  the  acquisition, 
if  consummated,  may  substantially 
lessen  competition  in  the  markets  for 
the  manufacture  and  sale  of  glass 
containers  to  brewers  and  distillers  in 
the  United  States  in  violation  of  Section 
7  of  the  Clayton  Act,  as  amended,  15 
U.S.C.  18,  and  Section  5  of  the  Federal 
Trade  Commission  Act,  as  amended,  15 
U.S.C.  45. 

The  Consent  Agreement  has  been 
placed  on  the  public  record  for  30  days 
to  solicit  comments  from  interested 
persons.  Comments  received  during  this 
period  will  become  a  part  of  the  public 
record.  After  30  days,  the  Commission 
will  review  the  Consent  Agreement  and 
comments  received,  and  decide  whether 
it  should  withdraw,  modify,  or  make  the 
Consent  Agreement  final. 


II.  The  Parties 

Ardagh,  headquartered  in 
Luxembourg,  is  a  global  leader  in  glass 
and  metal  packaging.  Ardagh  entered 
the  United  States  glass  container 
industry  through  two  2012 
acquisitions — first  acquiring  a  single¬ 
plant  glass  container  manufacturer, 
i..eone  Industries,  and  then  an  eight- 
plant  manufacturer.  Anchor  Class 
(kmtainer  (Corporation  (“Anchor”). 
Through  the  Anchor  acquisition, 

Ardagh  became  the  third-largest  glass 
container  manufacturer  in  the  country, 
su|)])lying  glass  containers  for  heer, 
sjiirits,  non-alcoholic  beverages,  and 
food.  Ardagli’s  nine  glass  container 
manufacturing  jilants  are  located  in 
seven  I  J..S.  states. 

.Saint-Cohain  is  a  wholly-owned  t)..S. 
subsidiary  of  Coinjiagnie  de  .Saint- 
(Cohain,  :i  French  comjiany  which, 
among  other  hnsinesses,  mannfactnres 
and  .sells  glass  containers  thronghoni 
the  world.  In  the  United  .Stales,  .Saint- 
( Cohain  is  tin!  second  largest  glass 
container  mannlactnrer,  sn|)|)lying  heer, 
sjiirils,  wine,  non  .ilcoholic  hevcnages, 
and  food  containers.  .Saint  ( Cohain 
ojierales  13  glass  container 
manidactnring  jihants  locat(!(l  in  t  t  I  I..S. 
states.  .Saint  ( Cohain,  ojanates  under  the 
name  “Verallia  Noith  AiiKiiica”  or 
“VNA.” 

III.  The  Miiiiiifactiire  (iiid  .Sale  of  (Class 
(Conlaiiiers  to  Hrewers  and  Distillers  in 
Ihe  United  Stales 

Ah.scmt  the  renuidy,  Ardagh’s 
accjuisition  would  harm  conqietition  in 
two  relevant  lines  of  commerce:  the 
mamdacture  and  .sale  of  glass  containers 
to  (1)  heer  hrewers,  and  (2)  sjurits 
distillers  in  the  United  .States.  (Currently, 
only  three  firm.s — Owens-Illinois,  Inc., 
Saint-Cohain,  and  Ardagh — 
manufacture  and  sell  most  glass 
containers  to  brewers  and  distillers  in 
the  United  States.  Collectively,  these 
three  firms  control  approximately  85 
percent  of  the  United  States  glass 
container  market  for  brewers,  and 
approximately  77  percent  of  the  market 
for  distillers. 

The  Commission  often  calculates  the 
Herfindahl-Hirschman  Index  (“HHI”)  to 
assess  market  concentration.  Under  the 
Federal  Trade  Commission  and 
Department  of  Justice  Horizontal  Merger 
Guidelines,  markets  with  an  HHI  above 
2,500  are  generally  classified  as  “highly 
concentrated,”  and  acquisitions 
“resulting  in  highly  concentrated 
markets  that  involve  an  increase  in  the 
HHI  of  more  than  200  points  will  be 
presumed  to  be  likely  to  enhance  market 
power.”  In  this  case,  both  relevant 
product  markets  are  already 


concentrated  and  the  acquisition  would 
increase  the  HHIs  substantially.  Absent 
the  proposed  remedy,  the  acquisition 
woidd  increase  the  HHI  by  782  points 
to  3,657  for  glass  beer  containers,  and  by 
1,072  points  to  3,138  for  glass  spirits 
containers.  With  the  proposed  remedy, 
however,  Ardagh’s  acquisition  of  Saint- 
Cohain  will  result  in  no  increa.se  in  HHI 
in  the  glass  container  market  for  beer 
brewers  and  a  33  jioint  HHI  incniase  in 
the  glass  container  market  for  di.stillors. 

Tlie  relevant  juoduct  markets  in 
which  to  analyze  the  (Tlects  of  the; 
ciccjuisition  do  not  include  other 
|)ackaging  materials,  such  as  alinnimim 
cans  for  Ixier  or  |)lastic  bottles  for  s|)irits 
for  .several  reasons.  Fir.st,  Ardagh  and 
.Saint-Cohain  ronliintly  identify  each 
ot her  and  ( )  I  as  their  most  direct 
coin|)et itors,  focusing  tlnhr  hnsiness 
strategies,  market  analysis,  and  jaicing 
on  gla.ss  container  com|)el  it  ion.  Indeed, 
gla.ss  conlaiiKir  juicing  is  not  resjunisivc! 
to  Ihe  ju  icing  of  other  lyj)es  of 
containers.  .Second,  although  hrewers 
and  distillers  use  .ilnmimnn  and  j)laslic 
j)ackaging,  r(!Sj)ecliv(!ly,  for  Ilnur 
ju'odncis,  th(!se  cnslomers  solicit  and 
evidnale  j^lass  container  bids 
imiejumdenlly  of  I  heir  can  and  j)la.st  ic 
jirocnrement  efforts.  Third,  hrewers  and 
dislilhu's  demand  g,la.ss  so  that  they  may 
maint.iin  a  ju'eminm  image  and  hrand 
ecjnityand  meet  their  consumers’ 
(!Xj)ectalions.  Thus,  hrewers  and 
distillers  cannot  easily  or  (jnickly 
snhsliluti!  their  glass  container 
juircha.scss  with  oth(;r  j)ackaging 
materials  without  jeoj)ardizing  the  sale 
of  their  own  j)roducts.  Finally,  Ardagh 
and  .Saint-Cohain  distinginsh  glass 
containers  from  containers  made  with 
other  materials  based  on  qualities 
including  oxygen  imjjormoahility, 
chemical  inertno.ss,  and  glass’  ability  to 
he  recycled. 

The  United  States  is  the  appropriate 
geographic  market  in  which  to  evaluate 
the  likely  competitive  effects  of  the 
acquisition.  Ardagh  and  Saint-Cohain 
each  maintain  geographically  diverse 
networks  of  plants  that  manufacture  and 
sell  glass  containers  to  brewers  and 
distillers  throughout  the  country.  Most 
U.S.  brewers  and  distillers  have  similar 
competitive  glass  container  alternatives 
from  which  to  choose,  regardless  of 
their  geographic  location.  The  relevant 
geographic  market  is  no  broader  than 
the  United  States  because  product 
weight  and  logistics  constraints  limit 
brewers’  and  distillers’  ability  to 
purchase  significant  volumes  of  glass 
containers  from  outside  the  country. 

IV.  Effects  of  the  Acquisition 

Absent  relief,  the  acquisition  would 
result  in  an  effective  duopoly  likely  to 
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cause  significant  competitive  harm  in 
the  markets  for  the  manufacture  and 
sale  of  glass  containers  to  brewers  and 
distillers.  The  glass  container  industry 
is  a  highly  consolidated,  stable  industry, 
with  low  growth  rates  and  high  barriers 
to  entry.  The  acquisition  would  increase 
the  ease  and  likelihood  of 
anticompetitive  coordination  hetwecm 
the  only  two  remaining  major  suppliers. 
The  acquisition  woidd  also  eliminate 
direct  conq)etition  between  Ardagh  and 
Saint-dohaiu.  'I'hus,  the  acxiuisition 
would  likcdy  result  in  higher  prices  and 
a  reduction  in  services  and  other 
heiudils  to  hr(!W(!rs  and  distil  has. 

V.  Kiitry 

I'iiitry  into  IIk;  markets  for  the 
mamdactnre  and  .sale  ofgla.ss  contaimas 
to  hrewcas  and  disti Ihas  wonid  not  he 
tiimdy,  likfily,  or  snfficicait  in 
magnitude,  charactia  ,  and  scope;  to  detea' 
or  connteaact  tin;  likely  competitive; 
harm  fremi  the;  ae:e|nisitie)n.  The;  glass 
e:emtaine;r  inelnstry  in  the;  tlnite;el  ,State;s 
e;njety.s  signirie:ant  harrie;rs  tet  e;ntry  anei 
e;xpansietn  inelneling,  the;  hig,h  e:eist  eif 
hnileling,  glass  manniaetnring,  phmts, 
hi)’h  lixe;el  e)|)e;rat ing  e:e)sts,  t he;  ne;e;el  ten 
snhstantial  te;e:hneile)gie:al  anel 
mamdae:t nring,  e;xpe;iti.se;,  anel  lemg,  te;i  in 
eaistenne;!  e:emtrae:ts.  I'eii  the;se;  re;asems, 
e;ntiy  hy  a  ne;w  marke;t  partieiipant  eir 
e;xpansiem  hy  :m  e;xisting  erne;,  wemlel  neit 
ele;te;r  the;  like;ly  antie:eimpe;titive;  e;rre;e:ts 
irean  the;  ae:e|nisit ietn. 

VI.  The  (idiiseiil  Agreement 

The;  pre)pe)se;d  (;e)n.s(;nt  Agre;(;m(;nt 
re;medi(;s  the;  comp(;titive  ce)nc(;rns 
rais(;d  hy  the  ac(juisitie)u  hy  r(;(iuiring 
Arelagh  to  divest  six  of  its  nine  gla.ss 
container  manufacturing  plants  in  the 
United  States  to  an  accpiirer  within  six 
months  of  executing  the  donsent 
Agreement.  In  addition,  the  donsent 
Agreement  requires  Ardagh  to  transfer 
all  customer  contracts  currently 
serviced  at  those  six  plants  to  an 
acquirer  through  an  agreement  approved 
by  the  Commission. 

Under  the  proposed  Consent 
Agreement,  Ardagh  will  divest  six  of  the 
manufacturing  plants  that  it  acquired 
when  it  purchased  Anchor  in  2012, 
along  with  Anchor’s  corporate 
headquarters,  mold  and  engineering 
facilities.  The  six  plants  produce  glass 
containers  for  brewers  and  distillers  and 
are  located  in:  Elmira,  NY;  Jacksonville, 
FL;  Warner  Robins,  GA;  Henryetta,  OK; 
Lawrenceburg,  IN;  and  Shakopee,  MN. 
Anchor’s  corporate  headquarters,  mold 
and  engineering  facilities  are  located  in 
Tampa,  FL,  Zanesville,  OH,  and 
Streator,  IL,  respectively.  Other  assets 
that  Ardagh  will  divest  include 
customer  contracts,  molds,  intellectual 


property,  inventory,  accounts 
receivable,  government  licenses  and 
permits,  and  business  records.  In 
addition,  the  Consent  Agreement  limits 
Ardagh’s  use  of,  and  access  to, 
confidential  business  information 
pertaining  to  the  divestiture  a.ssets. 

Through  the  proposed  Con.sent 
Agreement,  the  accpiirer  of  these  assets 
will  be  the  third-large.st  glass  container 
manufacturer  in  the  United  States. 

The.se  a.s.sets  replicate  the  amount  of 
gla.ss  contain(;r.s  for  b(;er  and  sjiirits  that 
the  third  larg(;.st  .su])pli(;r  offers  today. 
'I'hc;  ac(|uir(;r  will  own  jilants  that  .s|)an 
a  hroad  g(;()graphic  footprint,  ofl(;r  a 
w(;ll-halanc(;d  product  mix,  and  have; 
il(;xihl(;  maiiulactiiring  ca|)ahiliti(;.s.  Its 
pn;.S(;n(:(;  will  |)r(;.s(;rv(;  tin;  thr(;(;-way 
(:omp(;titi(in  that  (:m'r(;nlly  (;xi.st.s  in  tin; 
r(;l(;vant  mark(;t.s  and  mod(;rat(;  tin; 
pot(;nlial  for  coordination. 

Ardagh  must  compl(;l(;  tlx;  di v(;.sl it nrc; 
within  six  mont hs  of  signing  t In; 

(;on,s(;nt  Agn;t;nn;nt.  I’cnding 
div(;stitnre,  Ardagh  is  ohligat(;d  to  hold 
tin;  div(;stitnri;  a.ss(;ts  s(;parati;  and  to 
maintain  tin;  viahility,  mai  k<;tahility  and 
(:omp<;titiv(;in;ss  of  tin;  ass(;ts.  With  tin; 
hold  S(;parat(;  in  place;,  tin;  (liv<;st(;d 
ass(;ts,  ninh;r  tin;  dir(;(:tion  of  an 
);xpi;ri(;n(:(;d  s(;nioi  managi;nn;nt  t<;am, 
will  he;  in  a  peesitiem  tei  e:emqte;te;  in  the; 
g,lass  inelnstry,  inele;pe;nele;nt  fremi 
Arelagh.  A  heihl  .se;parate;  memiteir  will 
sn|)e;rvise;  the;  manage;nn;nt  eif  the; 
elive;stitnre;  asse;t.s  until  Ardagh 
e:emi|)h;t(;.s  the;  dive;stitnre;. 

The;  imrpose;  eif  this  analysis  is  tei 
facilitate;  pnhiic  comm(;nt  on  the; 
jireijiei.sed  (ionsent  Agr(;ement,  and  is  not 
intended  to  constitute  an  official 
interpretation  of  the  propo.sed  n(;ci.siou 
and  ()rd(;r  or  to  modify  its  terms  in  any 
way. 

Statement  of  the  Federal  Trade 
Commission  ^ 

In  June  2013,  the  Commission  issued 
a  complaint  alleging  that  Ardagh  Group, 
S.A.’s  proposed  $1.7  billion  acquisition 
of  Saint-Gobain  Containers,  Inc.  would 
reduce  competition  in  the  U.S.  markets 
for  glass  containers  for  beer  and  spirits. 
Specifically,  the  Commission  alleges 
that  the  acquisition  would  have 
eliminated  head-to-head  competition 
between  the  parties  and  resulted  in  a 
near  duopoly  in  markets  already 
vulnerable  to  coordination.  If  the 
Commission  had  not  challenged  the 
deal,  the  merged  firm  and  its  only 
remaining  significant  competitor, 
Owens-Illinois  would  have  controlled 
more  than  75  percent  of  the  relevant 
markets.  The  Commission  staff 


^  Chairwoman  Ramirez  and  Commissioners  Brill 
and  Ohlhausen  join  in  this  statement. 


developed  evidence  to  prove  at  trial  that 
the  acquisition  would  likely  have 
.substantially  lessened  competition  in 
violation  of  Section  7  of  the  Clayton 
Act.  After  the  .start  of  litigation,  the 
parties  chose  to  settle  the  matter  by 
divesting  six  of  the  nine  U.S.  plants 
currently  owned  by  Ardagh.  The 
(kmimission  has  now  accepted  the 
propo.sed  con.sent  order  for  public 
comment  and  h(;lieve.s  it  addre.s.s(;.s  the 
conqjetitive  i.ssues  here,  as  well  as  tin; 
widesjnead  customer  concerns 
(;x])re.ss(;d  hy  hr(;w(;r.s  and  distillers  who 
d(;])(;nd  on  a  sti;ady  and  coinpetitively- 
])ric(;d  .snp|)ly  ofgla.ss  containers.  Wi; 
ontliiH;  l)(;low  our  conc(;rn.s  witli  this 
d(;al  and  tin;  h(;ni;fits  of  tin;  |>i'opo.s(;d 
con.s(;nt. 

Tin;  2010  M(;ig(;r  ( iiiid(;liii(;.s  explain 
that  the  Coimni.s.sion  will  lik(;ly 
(:hall(;ng(;  a  transaction  whi;i(;  *'(  I )  tin; 
in(;rgi;i  would  significantly  in(:r(;asi; 
(:on(:(;ntration  and  lead  to  a  inodi;rati;ly 
or  highly  (:onc(;ntrat(;d  inark(;t;  (2]  that 
inark(;t  shows  signs  of  vnlni;rahility  to 
coordinated  conduct  .  .  .  ;and(3|the 
Ag,encies  liavi;  a  credible  basis  on  which 
to  conclude  that  tin;  nierg.er  may 
i;nhanc(;  that  vnln(;rahilily.”  '  Wi;  have 
r(;ason  to  believe  each  of  these  factors  is 
prii.sent  hi;re.  The  transact  ion  would 
have  draniat ically  increa.si;d 
conci;nl  rat  ion  in  aln;ady  highly 
conci;nt  rat(;(l  inark(;ts.  Tin;  glass 
conlaini;r  inark(;ts  for  he(;r  and  s|)iril.s 
an;  vnln(;rahl(;  to  jiost  acipiisition 
coordination,  i;xlnhiting  f(;atnr(;.s  such  as 
low  d(;mand  growth,  tight  capacity,  high 
and  stahh;  market  .shar(;,s,  and  high 
harriers  to  (;ntry  that  typify  inark(;t.s  that 
have  experienced  coordination.  Tin; 
(;xi.sting  three  major  gla.ss  manufacturers 
already  have  access  to  a  wealth  of 
information  about  the  markets  and  each 
other,  including  plant-by-plant 
production  capabilities,  profitability, 
the  identities  of  each  other’s  customers, 
and  details  regarding  each  other’s 
contracts  and  negotiations  with 
customers.  Customers,  industry 
analysts,  public  statements,  and 
distributors  all  serve  as  conduits  for 
market  information.  The  Commission 
found  evidence  that  companies  in  this 
industry  understand  their  shared 
incentives  to  keep  capacity  tight,  avoid 
price  wars,  and  follow  a  “price  over 
volume’’  strategy.  We  believe  this 
transaction  would  have  made  it  easier 
for  the  remaining  two  dominant 
manufacturers  to  coordinate  with  one 
another  on  price  and  non-price  terms  to 


^U.S.  Dep’t  of  Justice  &  Fed.  Trade  Comm’n, 
Horizontal  Merger  Guidelines  §  7.1  (2010) 
[hereinafter  2010  Horizontal  Merger  Guidelines], 
available  at  http://www.ftc.gov/sites/default/files/ 
attachments/merger-review/t  0081 9hmg.pdf. 
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;i(;lii(!V(!  .sn|)r:i(;()in|)(;liliv(!  pricc.s  or 
other  iiiiti(:oiii|)olitiv(!  oiitcoiiio.s. 

A.s  noted  in  tin:  7010  Merger 
( inid(dine.s,  the  ( ionnni.ssion  will  <ilso 
likely  clnillenge  a  transaction  producing 
harinini  unilateral  (diects.  l'’or  instance, 
this  could  occur  where  tlu;  nnjrged  (inn 
would  no  long(!r  have  to  negotiat(! 
against  other  coinj)etitt)rs  for  customer 
,snj)j)ly  contracts,  or  where  the 
transaction  wtnild  eliminate  a 
competitor  that  otherwise  coidd  have 
exj)anded  output  in  response  to  a  price 
increase.'*  'I’he  C'.oinmission  charges  that 
Ardagh’s  acquisition  of  Saint-Cmhain 
would  have  eliminated  head-to-head 
competition  between  the  two  merging 
firms,  which  are  the  second-  and  third- 
largest  U.S.  glass  container 
manufacturers  in  the  relevant  product 
markets.  Brewers  and  distillers  have 
reaped  substantial  benefits  from  the 
rivalry  between  the  two,  often  playing 
one  against  the  other  in  supply 
negotiations. 

Once  a  prima  facie  showing  of 
competitive  harm  is  made,  the 
Commission  will  consider  evidence 
from  the  parties  of  verifiable,  merger- 
specific  efficiencies  that  could  offset 
this  harm.^  In  highly  concentrated 
markets  with  high  barriers  to  entry,  as 
here,  the  parties  can  rebut  the  evidence 
of  harm  only  with  evidence  of 
“extraordinary  efficiencies.”® 
Efficiencies  represent  an  important 
aspect  of  the  Commission’s  merger 
analysis,  with  a  recent  study  showing 
that  over  a  ten-year  period  37  of  48 
closed  investigations  involved  internal 
staff  memoranda  examining 
efficiencies.^  Similarly,  a  recent  survey 
analyzing  evidence  considered  by 
Cknnmission  staff  prior  to  issuing 
second  requests  concluded  that  staff 
credited  parties’  detailed  efficiency 
claims  “|i]n  most  cases,”  even  if  they 
proved  insufficient  to  offset  competitive 
concerns  about  the  transaction.® 

In  this  matter,  many  of  Ardagh’s 
proffered  synergies  were  not  merger- 
specific  and  could  have  been  achieved 
absent  the  acquisition.  For  in.stance,  the 
])arties  claimed  the  merger  woidd  allow 
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Iheiii  1(1  reduce  overhead  williin  Ihe 
.Saint  (aihaiii  orgaiiizatioii.  However, 
this  claim  related  to  the  si  ailing  of  the 
current  .Saint-C  lohain  organization  alone 
and  is  separate  from  any  additional 
savings  to  he  reaped  from  eliminating 
staff  positions  made  redundant  hy  the 
comhination  of  Ardagh  and  .Saint- 
(iohain.  'I’hus,  the  claim  is  not  merger 
sjiecific.  In  addition,  Ardagh  made 
broad  claims  of  additional  ojierational 
efficiencies,  and  likely  would  have 
achieved  some.  However,  the  jiarties  put 
forward  insufficient  evidence  showing 
that  the  level  of  synergies  that  could  be 
substantiated  and  verified  would 
outweigh  the  clear  evidence  of 
consumer  harm. 

For  these  reasons,  we  respectfully 
disagree  with  Commissioner  Wright’s 
conclusion  that  there  is  no  reason  to 
believe  the  transaction  violates  Section 
7  of  the  Clayton  Act.  We  also  disagree 
with  Commissioner  Wright’s  suggestion 
that  the  Commission  imposed  an 
unduly  high  evidentiary  standard  in 
analyzing  the  parties’  efficiency  claims 
here  and  believe  he  overlooks  several 
important  points  in  his  analysis.  We  are 
mindful  of  our  responsibility  to  weigh 
appropriately  all  evidence  relevant  to  a 
transaction  and,  moreover,  understand 
our  burden  of  proof  before  a  trier  of  fact. 

Commissioner  Wright  expresses 
concern  that  competitive  effects  are 
estimated  whereas  efficiencies  must  be 
“proven,”  potentially  creating  a 
“dangerous  asymmetry”  from  a 
consumer  welfare  perspective.®  We 
disagree.  Both  competitive  effects  and 
efficiencies  analy.ses  involve  some 
degree  of  estimation.  This  is  a  necessary 
con.sequence  of  the  Clayton  Act’s  role  as 
an  incipiency  statute.  In  addition,  while 
competitive  effects  data  and  information 
tends  to  be  available  from  a  variety  of 
sources,  the  data  and  information 
feeding  efficiencies  calculations  come 
almost  entirely  from  the  merging 
parties.  Indeed,  the  2010  Merger 
Cuidelines  observe  that  “|e]fficiencies 
are  difficult  to  verify  and  quantify,  in 
jiart  because  much  of  the  information 
relating  to  efficiencies  is  uniquely  in  the 
])o.s.so.ssi()n  of  the  merging  firms.”  *“  The 
need  for  indejiendent  verification  of  this 
jiarty  data  animates  the  requirement 
that,  to  he  cognizable,  efficiencies  must 
he  siihstaiitiated  and  verifiable. 

Courts  have  repeatedly  emphasized 
that,  “while  reliance  on  the  estimation 
and  judgment  of  experienced  executives 
aixmt  costs  may  he  peifeclly  sensible  as 
a  Imsiness  matter,  the  lack  ofa  verifiable 
iihMIkkI  of  factual  analysis  resulting,  in 
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the  cost  estimates  renders  Ibem  not 
cognizable.”  '  '  Tins  is  forgo(»d  r(!ason. 
lnde(Ml,  “il  this  W(!re  not  so,  then  Ihe 
ef(i(:i(m(:i(!S  debmsi!  might  well  swallow 
till!  whob;  of  .Sect ion  7  of  Ihe  ( ilaylon 
Act.”  The  iiKMger  analysis  Ihe 
Commi.ssion  undertook  in  thiscas(!  is 
thus  (mtirely  consistent  with  Ihe  201 0 
I  lorizontal  Merger  Cuiebdiues  and 
estahlisluxl  case  law. 

Finally,  we  also  Ixdieve  the  ])ropo.s(!d 
consemt  order  addres.ses  the  competitive 
concerns  we  have  identiluul.  The 
projmsed  order  requires  Ardagh  to  sell 
six  manufacturing  plants  and  related 
assets  to  a  single  buyer  within  six 
months,  thereby  creating  an 
independent  third  competitor  that  fully 
replaces  the  competition  that  would 
have  been  lost  in  both  the  beer  and 
spirits  glass  container  markets  had  the 
merger  proceeded  unchallenged.  In 
sum,  we  have  ample  reason  to  believe 
that  the  proposed  merger  was 
anticompetitive  and  without 
appropriate  efficiency  justification,  and 
that  the  proposed  remedy  will  maintain 
competition  in  the  market  for  glass 
containers  for  beer  and  spirits.  We 
commend  and  thank  Commission  staff 
for  their  hard  work  on  this  matter. 

By  direction  of  the  Commission, 
Commissioner  Wright  dissenting. 

Donald  S.  Clark, 

Secretary. 

Dissenting  Statement  of  Commissioner 
Joshua  D.  Wright 

The  Commission  has  voted  to  issue  a 
Complaint  and  Decision  &  Order 
(“Order”)  against  Ardagh  Group 
(“Ardagh”)  to  remedy  the  allegedly 
anticompetitive  effects  of  Ardagh’s 
proposed  acquisition  of  Saint-Cobain 
Containers  Inc.  and  Ciompagnie  de 
Saint-Cobain  (jointly,  “St.  Cobain”).  I 
di.ssented  from  the  Commission’s 
decision  because  the  evidence  is 
insufficient  to  provide  reason  to  believe 
Ardagh’s  acquisition  will  .substantially 
lessen  competition  in  glass  exmtainers 
manufactured  and  sold  to  beer  brewers 
and  spirits  distillers  in  the  United 
.States,  in  violation  of  Section  7  of  the 
Clayton  Act.  FTC  staff  and  tlunr 
(iconomic  exjiert  should  h(!  commended 
for  conducting  a  thorough  investigation 
ol  this  matter,  working  diligimtly  to 
devedop  and  analyze  a  substantial 
(|nantily  of  documentary  and  em|)iri(:al 
evidence,  and  providing  thonghilid 
aindyses  of  the  transaction’s  potential 

"  I  Iniled  Slnlen  V .  Ilhit  lllni  k,  Ine.,  (IICl  I'  .  .*;n|)|i. 
2cl  :i(i.  4(i  (I ).!).(;.  2(11  1):  ree(di.n  201(1  I  loi  i/.i>ii(iil 
MiiiyMti  ( iiiiditliiKiti  10  |ii(iliix>,  (lull  il  is  ‘‘iiii  iiiiilMiiil 
M|i<iii  lliii  iiiiii^Miif,  linns  III  siilisliiiiliiilii  iilliriitiii  v 
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IIk;  ( ioininis.sioii  llial  Ilian;  is  cvidaiica 
siiHicianI  lo  ^^ivi;  reason  to  hclicvn  Ihn 
|iro|)OS(;(l  I ransaci ion  would  likely  n;snlt 
in  nnilat(;ral  price  incr(;ases.  Alh;)' 
reviewing  ihe  record  (;videnc(!,  however, 

I  conclnd(;d  there  is  no  reason  to  l)(;li(;ve 
the  transaction  violates  S(;ction  7  of  tin; 
(llayton  Act  hecanse  any  pot(;ntial 
anticoinpotitive  ellect  arising  Irom  the 
jiroposed  nu;rg(;r  is  outweighed 
significantly  by  the  henefits  to 
consumers  flowing  from  the 
transaction’s  ex})ected  cognizal)le 
efficiencies.  It  follows,  in  my  view,  that 
the  C^ommission  should  close  the 
investigation  and  allow  the  parties  to 
complete  the  merger  without  imposing 
a  remedy. 

I  write  separately  today  to  explain  my 
reasoning  for  my  vote  in  the  matter  and 
to  highlight  some  important  issues 
presented  by  this  transaction  relating  to 
the  burden  of  proof  facing  merging 
parties  seeking  to  establish  cognizable 
efficiencies. 

I.  Potential  Anticompetitive  Effects  Are 
Small  at  Best  Relative  to  Cognizable 
Efficiencies 

The  Commission  alleges  both 
unilateral  and  coordinated  price  effects 
will  arise  from  the  proposed  transaction. 
The  economic  logic  of  the  unilateral 
effects  theory  is  straightforward:  If  the 
merger  combines  the  two  glass 
manufacturers  who  are  the  most 
preferred  for  a  set  of  customers,  there  is 
the  potential  for  a  price  increase  arising 
from  the  loss  of  competition  between 
those  two  firms.  'I’his  is  because  sales 
previously  diverted  to  the  next  closest 
competitor  in  response  to  a  price 
increase  will  now  bo  internalized  by  the 
post-merger  firm.  When  analyzing  the 
potential  for  unilateral  price  effects,  the 
7010  Merger  (hiidelines  indicate  the 
Agencies  will  consider  “any  reasonably 
available  and  reliable  information,” 
including  “documentary  and 
te.stimonial  evidence,  win/loss  reports 
and  evidence  from  di.scount  approval 
jirocesses,  customer  switching  jiatterns, 
and  customer  snrv(;ys.”  '  The  Merger 
(iuid(;lin(;s  also  contemplate  a  numh(;r 
of  (piantitative  analyses  to  facilitate  the 
aiifilysis  of  potential  unilat(;ral  effects 
including  calculating  div(;r.sion  ratios 
and  tin;  value  of  div(;rt(;d  sah;s.  Wlnai; 
suffici(;nt  data  an;  availahh;,  tin;  Merg(;r 
( iuid(;liin;s  indicah;  “tin;  Ag(;uci(;.s  may 
conslriict  (;(:onomic  mod(;ls  (h;.sigu(;d  to 
(|uaulify  tin;  uiiilali;ral  jirice  offecl.s 
n;sulliu)>  li'om  Ihe  mei'gi;i."  '  In  my 

'  1  I  )i<|i’l  III  liislicn  Ki  I- 111  I  Tiiiilii  I  liiiiiiii'ii, 

I  liii  i/.iiiitiil  Miii)‘,iii  ( liiiilitliiiiiii  ^li.  I  I'.MI  nil,  i/i'i/i/iWWi' 

III  lillii  //ivivw  jniilii  r  f'lix’/iili  /l>itlilu  /f’liiilrlnu  !,/ 

Iinif’  .'n/n /Will/ lliiiiiiiiiiilliii  Mitif'iii  (  Wiiilnliiiiiiil. 

■Ill 


vi(;w,  Ihe  lolalily  of  record  (;vi(h;in:e 
.sii|)ports  an  inference  Ihongh  a  fnigile 
oin;  that  the  merger  is  likely  lo  result 
in  v(;ry  modest  imiliiteral  jirice  effects  at 
he.sl. 

With  resjiect  to  tin;  j)ot(;ntial 
coordinal(;d  jirici;  (;fl(;cts,  I  find 
sncc(;ssiul  coordination  in  this  inarki;! 
highly  unlik(;ly. '  llow(;v(;r,  i;ven  if 
coordination  was  a  mon;  jilausihle 
concern,  I  am  not  jiersuaded  n;cord 
evidence  is  jirohative  of  Ihe  effects  that 
would  arise  as  a  result  of  this  merger. 

My  view  and  analysis  of  the  record 
evidence  relied  upon  to  assess  the 
magnitude  of  any  potential  coordinated 
effects  is  that  it  is  suspect  and  cannot 
identify  price  differences  attributable  to 
changes  in  post-merger  incentives  to 
coordinate  that  would  result  from  the 
proposed  transaction  rather  than  other 
factors.  In  addition,  even  if  coordinated 
effects  were  likely,  any  estimated 
expected  effect  would  need  to  be 
discounted  by  a  probability  of 
successful  coordination  that  is  less  than 
one. 

In  summary,  given  the  totality  of  the 
available  evidence,  I  am  persuaded  that 
the  proposed  transaction  is  likely  to 
generate,  at  best,  small  unilateral  price 
effects. 

The  key  question  in  determining 
whether  the  proposed  transaction  is 
likely  to  violate  Section  7  of  the  Clayton 
Act  is  thus  whether  any  cognizable 
efficiencies  “likely  would  be  sufficient 
to  reverse  the  merger’s  potential  to  harm 
customers  in  the  relevant  market.”^  The 
2010  Merger  Guidelines  and  standard 
cost-benefit  principles  teach  that 
efficiencies  should  matter  most  when 
competitive  effects  are  small. The 


'*  Although  coordinated  effects  may  he  more  likely 
with  two  rather  than  three  key  competitors,  I  do  not 
find  evidence  sufficient  to  conclude  coordination  is 
likely,  ^'or  example,  I  find  that  prices  are 
individually  negotiated  and  not  (larticiilarly 
transparent,  and  the  incentive  to  cheat  without 
detection  would  likely  undermine  a  collusive 
outcome.  In  the  ordinary  course  of  husiness, 
com|ietitive  firms  collect  information  and  monitor 
one  another's  hehavior.  There  is  no  evidence  that 
the  information  collected  by  firms  in  the  glass 
container  markitt  is  accurate  or  that  coordination 
hasiid  upon  that  information  has  taken  place  to 
date. 

''  Merger  Cnidelines  S  1(1. 

Merger  ( hiidelines  ^  1(1  ("In  tlie  Ag(;ncies’ 
experience,  efficiencies  are  most  likely  to  make  a 
dilference  in  merger  analysis  when  tlie  likely 
adverse  competitive  ellects,  alisent  the  efiiciencies, 
are  not  gi(tat."|.  It  is  sometimes  argued,  pointing  to 
language  in  Ihe  Merger  ( luidelimis  that  "elliciencies 
almost  miver  jeslily  a  naager  lo  monopoly  oi  near 
nn>nopol  V,"  lhal  Ihe  Meig.er  ( inidelines  rule  onl  oi 
lendni  Ihe  landen  lacing  nierger  parlies  practically 
insm  mon  lit  al  lie  in  the  case  ol  ninigeis  lo  nionopoly 
OI  "llnee  lo  two"  silmilions.  In  niy  view,  lliis  is  a 
niisieiiding,  ol  Ihe  Meig.er  ( iiiiilelines  in  lellei  and 
spii  il  I  he  senlence  pi  ioi  noles  llial  "elliciencies 
aie  niosi  likely  lo  make  a  ililleience  in  meig.ei 
anal  ys is  when  I  lie  li  kel  y  in  I  veiiiii  i  ompelil  ive 


( iiiiiiiiii.s.sidir.s  vii;w  (if  tin;  riiciird 
(;vi(l(;ii(:(;  is  •ij)|i<ir(;iil  in  t In;  ( !(iiii|il<'iiiit , 
which  iill(;g(;.s  timl  “ii(;iirly  iiM”  of  tin; 
(;ffi(:i(;iicii;.s  |inifl(;r(;(l  by  tin;  |):irti(;s  (in; 
ii(iii-(:()guiziibl(;.'‘  ll()W(;v(;r,  iiiy  nwii 
i'(;vi(;w  (if  tin;  riicnnl  (;vi(l(;ii(:i;  lu.ids  mi; 

Id  disiigrci;  with  tinit  coiicliisidii.  In  hict, 

I  find  thill  giv(;n  rdiisouiihh; 

<i.s.s(iin|)ti()u.s,  cdguiziihh;  cfficiiincins  iirc 
likely  Id  Ik;  sub.stiintiiil  iiud  iiuiro  tluin 
sufficient  to  offset  iiiiy  auticomjtetitive 
Jirice  iucntiise.  While  reasonable  minds 
ciin  differ  with  resj)0(:f  to  the  magnitude 
of  cognizable  efficiencies  in  this  case,  1 
do  not  find  the  allegation  of  zero  or 
nearly  zero  efficiencies  plausible. 

Indeed,  my  own  analysis  of  the  record 
evidence  suggests  expected  cognizable 
efficiencies  are  up  to  six  times  greater 
than  any  likely  unilateral  price  effects. 
Tbe  relative  magnitude  of  tbe  expected 
cognizable  efficiencies  set  forth  is 
dispositive  of  the  matter  under  my  own 
analysis. 

II.  When  is  there  an  efficiencies  defense 
at  the  FTC? 

I  would  like  to  highlight  some 
important  issues  presented  by  tbis 
transaction  as  they  relate  to  how  the 
Commission  analyzes  parties’ 
efficiencies  claims,  and  in  particular, 
whether  the  burden  of  proof  facing 
parties  seeking  to  establish  cognizable 
efficiencies  is  or  should  be  meaningfully 
different  than  the  burden  facing  the 
agency  in  establishing  that  a  proposed 
merger  is  likely  to  substantially  lessen 
competition. 


effocts,  abstmt  thi;  efficiondes,  an;  not  great.”  'I'ho 
Morgor  Caiidoliims’  reference  to  mergers  to 
monopoly  or  near-monopoly  are  illii.strations  of 
cases  in  which  likely  adverse  effects  might  ho  large. 
The  Merger  (hiidoliiies  themselves  do  not  rule  out 
an  efficiencies  defense  when  a  merger  with  small 
anticompetitive  effects,  with  any  market  structure, 
gen(;rates  iiognizable  efficiencies  that  are  sufficient 
to  prevent  the  merger  from  being  anticompetitive. 
Nor  do  the  Merger  Cuidolines  suggest  that  a  merger 
in  a  market  with  many  firms  that  exhibits 
significant  unilateral  price  effects  should  face  a  less 
.serious  burden  in  order  to  establish  an  efficiencies 
defense.  The  Merger  Chiidelines’  more  general  shift 
toward  effects  over  market  .structure  is  akso 
consistent  with  this  analysis  and  undermines  the 
logic  of  a  position  that  tin;  comparison  of 
anticompetitive  harms  to  cognizable  etficienci(;s 
should  he  conducted  differently  de|iending  upon 
the  nimiher  of  firms  in  the  relevant  market.  To  the 
extent  the  ( ioniinission  believes  the  judicial 
decisions  cited  in  note  .'>  of  their  stiiteiiient  endorse 
the  notion  that  extiiioidiiiary  efficiencies  are 
leipiired  to  justify  a  merger  to  monopoly  or  duopoly 
even  when  Ihe  aniicompetiti  ve  ellects  Imm  that 
merger  aie  small,  this  is  the  analytical  eipiivalenl 
ol  allowing  Ihe  cmiiiling  ol  tlie  nmniMir  ol  linns 
within  a  inarkel  lo  trninp  analysis  ol  competitive 
ellects.  The  ( ionnnission  slaadd  lejeci  lhal  view  as 
inconsistent  with  Ihe  goal  ol  pionioling  consniner 
wellaie. 

"  .'>rc,  c.i;  ( !(anplainl ,  In  I  lie  Mallei  ol  Ai  diigh 
( ill inp  ,'>.  A. ,  I'  r.( !  I  locket  No.  *i:i!>li  ( |mie  '.'tl,  :MU  t|, 
iiriii/ii/i/c  III  lillji  J/wwxv  III  yiix'/i.iln./ili  liiiill/lilrii/ 
ilni  iiiiii  iil’./i  iii.i  i./.’ll  I  ll/ll // 1  :ili  yil  liii  iliiyjii  mill  lull 
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My  view  is  that  the  burden  facing  the 
agency  with  respect  to  the  likelihood  of 
anticompetitive  effects  should  be  in 
parity  to  that  faced  by  the  parties  with 
respect  to  efficiencies.  I  recognize  that 
this  view  is  at  least  superficially  in 
tension  with  the  2010  Merger 
Guidelines,  which  appear  to  embrace  an 
asymmetrical  approach  to  analyzing 
harms  and  benefits.  Indeed,  the  2010 
Merger  Guidelines  declare  that  “the 
Agencies  will  not  simply  compare  the 
magnitude  of  the  cognizable  efficiencies 
with  the  magnitude  of  the  likely  harm 
to  competition  absent  the  efficiencies.”  ^ 
This  tension  is  easily  resolved  in  the 
instant  case  because  the  efficiencies 
substantially  outweigh  the  potential 
harms,  but  it  merits  greater  discussion. 

To  begin  with,  it  is  important  to 
define  which  issues  are  up  for 
discussion  and  which  are  not  with  some 
precision.  The  issue  is  not  whether  the 
burden-shifting  framework  embedded 
within  Section  7  of  the  Clayton  Act  is 
a  useful  way  to  structure  economic  and 
legal  analysis  of  complex  antitru.st 
is.sues.**  It  is.  Nor  is  the  pertinent 
(juestion  whether  the  parties  properly 
hear  the  burden  of  proof  on  efficiciiicies. 

'I  hey  do.'* 

Tlie  issiKiS  luire  are  twofold.  'I'lie  first 
issue  is  whetlier  the  magnitude  of  the 
hiirden  facing  merging  parties 
attein|)ting  to  (liMnonstrat(!  cognizahle 
efficiencies  should  dilfer  li'oin  the 
hmden  tlie  ( iommission  must  ovei'coine 
ill  estahlisliiiig,  the  likelihood  ol 
aiil iconipeliti ve  ellects  arising,  Iroiii  the 
Iraiisaclioii  in  lln'oiy.  The  second  is 
whether  the  iiiagiiit  odes  ol  those 
hiiideiis  (lillei  in  pitK  In  r.  The 
(  iommission  appeai.s  to  aii.swei  the  liist 
i|iiestioii  ill  the  iieg,at  i  ve. With  respect 
to  the  .sei.oml  i|iiestioii,  the  (  iommission 
points  to  some  evidence  that  the  Ag,en(:y 
does  in  lact  con.sider  elliciencies  (  laiins 
when  pi  e.sented  in  many  i  n  vest  i)'at  ions. 
There  is  little  dispute,  however,  that  the 
(  iomniis.sion  g,ives  .some  loi  in  ol 
considerat ion  to  elliciency  claims;  the 
relevant  issue  is  over  precisely  how  the 
( iommission  considers  them.  More 
specilically,  mnsi  mei'ipng  |)arlies 
overcome  a  greater  Imrden  ol  |irooi  on 
elliciencies  in  |)raclice  than  does  the 
l"rG  to  satisfy  its  |)rima  facie  hnrden  of 
establishing  anlicomj)elilive  effocl.sY 

’’  Caiidsliiuss  10. 

".Sf.’s,  Dnilod  .Sliiltw  v.  IJnki!r  t Iii^’Iki.s,  Iik;., 
008  l-'.Zd  081  (I).C;.  C:ir.  1000). 

"See  Morger  taiidolinos  §  10. 

Statement  of  the  Cioinmission,  In  the  Matter  of 
Ardagh  Group  S.A.,  Saint-Gobain  Gontainers,  Inc., 
and  Ciompagnie  de  Saint-Gobain,  File  No.  131-0087 
(April  11,  2014)  (“We  also  disagree  with 
Gommissioner  Wright’s  suggestion  that  the 
Goinmission  imposed  an  unduly  high  evidentiary 
standard  in  analyzing  the  parties’  efficiency 
claims”). 


This  question,  in  my  view,  merits 
greater  discussion. 

Even  when  the  same  burden  of  proof 
is  applied  to  anticompetitive  effects  and 
efficiencies,  of  course,  reasonable  minds 
can  and  often  do  differ  when  identifying 
and  quantifying  cognizable  efficiencies 
as  appears  to  have  occurred  in  this  case. 
My  own  analysis  of  cognizable 
efficiencies  in  this  matter  indicates  they 
are  significant.  In  my  view,  a  critical 
issue  highlighted  by  this  case  is 
whether,  when,  and  to  what  extent  the 
Commission  will  credit  efficiencies 
generally,  as  well  as  whether  the  burden 
faced  by  the  parties  in  establishing  that 
proffered  efficiencies  are  cognizable 
under  the  Merger  Guidelines  is  higher 
than  the  burden  of  proof  facing  the 
agencies  in  establishing  anticompetitive 
effects.  After  reviewing  the  record 
evidence  on  both  anticompetitive  effects 
and  efficiencies  in  this  case,  my  own 
view  is  that  it  would  be  impossible  to 
come  to  the  conclusions  about  each  set 
forth  in  the  Complaint  and  by  the 
Ckmimission — and  particularly  the 
conclu.sion  that  cognizahle  efficiencies 
are  nearly  zero — without  apjilying 
asymmetric  burdens. 

Meiger  analysis  is  hy  its  nature  a 
pi'edictive  enterprise.  Thinking 
rigoronsly  ahont  |)rohahilisti(: 
a.sse.ssment  iiI compet iti ve  harms  is  an 
a|ipropriale  a|ipi(ia(:h  Irmn  an  ecuiiiimic 
perspective.  I  hiwever,  there  is  some 
reason  lor  concern  that  I  he  approach 
applied  to  elliciencies  is  i lelernii n isl ic 
in  practice.  In  oilier  words,  there  is  a 
polenlially  dang,erons  asyninielry  Iroin  a 
coieaimei  wellare  perspective  ol  an 
approach  that  emlirai  es  prohalii  I i.sl  ic 
prediction,  esinnalion,  pre.snin|ilion, 
and  siiimlalion  ol  ant  iconi  pel  it  i  ve 
ellect.s  on  the  one  hand  hill  iei|niies 
elliciencies  to  lie  jiidvcn  on  the  other. 

'There  i.s  ample  disi. relion  in  the  'Mi  III 
Mer)',er  ( inidelines  to  allow  lor  lids 
ontconie  in  practice.  Tor  example,  the 
ineijM'i  specilicily  re(|iiiremenl  could  he 
inlerpreled  naridwiy  lo  exclude  any 
elliciency  that  can  he  recreated  with  any 
lorm  of  creative  contracting.  While  the 
Merger  Gnidel ines  a.ssert  that  Agencies 
“do  not  insist  upon  a  less  restrictive 
alternative  that  is  merely  theoretical,” 
there  is  little  .systematic  evidence  as  to 
how  this  requirement  is  ajijilied  in 
jiractice.  Verifiability,  on  the  other 
hand,  could  be  interpreted  to  impose 
stricter  burden  of  proof  than  the  agency 
is  willing  to  accept  when  it  comes  to 
predictions,  estimates,  presumptions,  or 
simulations  of  anticompetitive  effects. 
There  is  little  guidance  as  to  how  these 
provisions  of  the  Merger  Guidelines 


ought  to  be  interpreted.”  Neither  is 
further  guidance  likely  forthcoming 
from  the  courts  given  how  infrequently 
mergers  are  litigated.  None  of  this,  of 
course,  is  to  say  that  parties  should  not 
bear  these  burdens  in  practice. 
Efficiencies,  like  anticompetitive  effects, 
cannot  and  should  not  be  presumed  into 
existence.  However,  symmetrical 
treatment  in  both  theory  and  practice  of 
evidence  proffered  to  discharge  the 
respective  burdens  of  proof  facing  the 
agencies  and  merging  parties  is 
necessary  for  consumer-welfare  based 
merger  policy. 

There  are  legitimate  and  widespread 
concerns  that  this  has  not  been  the  case. 
Academics,  agency  officials,  and 
practitioners  have  noted  that  although 
efficiencies  are  frequently  a  significant 
part  of  the  business  rationale  for  a 
transaction,  receiving  credit  for 
efficiencies  in  a  merger  review  is  often 
difficult.’ 2  Professor  Daniel  Crane  has 
analyzed  the  perceived  asymmetries 
between  competitive  effects  analysis 
and  efficiencies  discussed  above  and 
their  implications  for  competition 
.systems  and  consumer  welfare.’-’  Others 
have  jiointed  out  that  recent  court  ca.ses 
reveal  that  “the  efficiency  delen.se  faces 
an  impossibly  high  hnrden.”  ” 

Moreover,  testimony  liom  senior  agency 
ollicials  recognize  the  potential  costs  of 
imposing  an  inmece.s.sarily  high  hmden 
ol  proof  to  demonstrate  cognizahle 
el ficienciirs  and  slates  that  synnneli  ical 
IrealmenI  ol  the  evidence  a.s  Ihey  related 
lo  elliciencicrs  ver.sn.s  compelilive  ellecTs 
i.s  wai'ianled. 

I'llK  ill)',  lull  lll)’,ll  II  lllllllltll  Ull  Mill  |llllll<lll  III 
i|iiiiiilily  iillii  mill  HIS  mill  In  i.liiiw  lliiil  limy 
mu  mill)', III  S|iiiiilii  1 1st  s  |ii  I  ill  ilii  I  III)', 
limism  liiiiis  lliiil  wiiiilil  liii  iillii  Mini  y 
iiiilimii  III)',  (  III  lliii  iilliiii  liiiiiil,  wii  mu  mil 

' '  I  liii  '.'IIIMi  Miii|;iii  I  .iililiiliiiiiii  I  .iiiiiiiiiiiiliii  y 
jiiiH'liliin  riiimii  )',iiiiliiiii  ii  uii  ullii  iiiiii  inn,  liiil  iillni 
III  I  III  )',iiii  Iiiiii  ii  uii  1 1  mi  i  iiIiii  )  ii  nliil  iiiii  iil  I  liniiii 
)ii  uviniiiiin  imi  I  1 1  in  I  yj  in  iil  mil  iriliml  iiil  iiiii  ini|iiii  nil 
I  I  .S  I  In  1 1 'I  III  liinlii.n  Xf  I- nil.  'I'liiiln  (  liimiii'ii. 

I  .iiiiimniiliii  y  III!  I  lin  I  li  n  i/.iiiiliil  Mni  )',iii  I  iiiiilnl  mnn 
(Mill .  ■.’(Kill),  iirm/ii/i/i-  ill  /i//)i  //h'H’H'  /m.lii  c  );iii'/ii/i/ 

I  III  I  till  /yiiiililiiiru/ J  I  '.i',’  ■!  /Ill  mil  I  I 

'  .Sue.  .  Mii  liiiiil  It  lliii  nniniii  K  liinliii  I’. 

I  lnil)',n,  Miixiiiii/.iiiy  /-.'//h  iriii  ii-.';;  ( .'i7(mj;  < .'irilil 
Wlirir  ( .'irilil  /.'.  Ihir,  Aniilriisl  .‘>iimi:ii.  Iliii:.  7.(112, 
iiviiiliililr  III  lillii://wivw.imii'iiriiiiliiii  .iitf’,/i:iiiili‘iil/ 
iliiiii/iiliii/imliliKliiiif’/iiiilili  iisl  siiiiirr/ 

lirilyr  12  2l)l.iiiillii:lm(:kiliiiii.ii(ll. 

'  ‘  Dimiol  A.  OiiiKi,  llrlliinkiiif’  Miirf’rr 
l■:fficwllcws,  11(1  Midi.  1,.  Kiiv.  347.  388-87  (2011). 
I’r(il(tss(ir  GniiU!  iir)>ii(is  lluit  “iis  (i  miittor  (if  IkiIIi 
viirlial  inriinildtinn  in  tlui  g<iv(irnin)>  1(1)1(11  norms  (ind 
olisorvocl  prdctico  of  (intitriKst  onforoomont  d)i(!n(;i(!s 
diul  courts,  the  )>ovornin(!nt  is  dccortiod  grodter 
(ividentidry  leniency  in  proving  anticompetitive 
effects  than  the  merging  parties  are  in  proving 
offsetting  efficiencies,”  id.  at  348,  and  rejects  a 
variety  of  justifications  for  asymmetrical  treatment 
of  merger  costs  and  benefits. 

Malcolm  B.  Coate,  Efficiencies  in  Merger 
Analysis:  An  Institutionalist  View,  13  Sup.  Ct.  Fcon. 
Rev.  230  (2005). 
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able  simply  to  take  the  parties’  word  that  the 
efficiencies  they  have  identified  will  actually 
materialize.  Ultimately,  we  evaluate  evidence 
related  to  efficiencies  under  the  same 
standard  we  apply  to  any  other  evidence  of 
competitive  effects. 

The  lack  of  guidance  in  analyzing  and 
crediting  efficiencies  has  led  to 
significant  uncertainty  as  to  what 
standard  the  Agency  applies  in  practice 
to  efficiency  claims  and  led  to 
inconsistent  applications  of  Section  10 
of  the  Merger  Guidelines,  even  among 
agency  staff.^®  In  my  view,  standard 
microeconomic  analysis  should  guide 
how  we  interpret  Section  10  of  the  2010 
Merger  Guidelines,  as  it  does  the  rest  of 
the  antitrust  law.  To  the  extent  the 
Merger  Guidelines  are  interpreted  or 
applied  to  impose  asymmetric  burdens 
upon  the  agencies  and  parties  to 
establish  anticompetitive  effects  and 
efficiencies,  respectively,  such 
interpretations  do  not  make  economic 
sense  and  are  inconsistent  with  a  merger 
policy  designed  to  promote  consumer 
welfare. I’’  Application  of  a  more 
.symmetric  standard  is  unlikely  to  allow, 
as  the  Gomrni.ssion  alludes  to,  the 
(Tficitmcies  defen.se  to  “swallow  the 
wliohi  of  Section  7  of  the  ( llayton  Act.’’ 

A  cursory  I'ead  of  the  cases  is  sufficient 
to  put  to  Ki.st  any  concerns  that  the 
eilicienci(!.s  delensc!  is  a  mortal  threat  to 
agency  activity  under  the  ( ilayton  Act. 
The  ninch  more  pre.ssing  concern  at 
present  is  wlietlier  application  ol 


lir.lmnienl 


*  .late  I  ‘Ian 

()(;;;!  ;*i  im 


l\;:lim(ilr<l  Inldl  Amiiinl  Ihirtlrii 
llniii  ;.:  I  (>2. 

Aihlilidiidl  Inldl  nidi  inn:  { 'A)\td'.y,  i)\  the 
propo.sed  colhiclion  may  he  ohiained  liy 
wiiling,  to  lh(!  Admini.sirat ion  lor 
( ihildifm  and  I'amilicvs,  ( lllict;  of 

.Sljiloiniiiit  (it  Kniiiialli  lloyi'i  (in  llnhiill  iil  llin 
lliiilnil  .Sliitns  I )(!|iiirliiii!nl  iil  liislicn,  AntitniNl 
M(i(l()rni/.(iti()ii  ( !(iininissi<in  I  Iniirings  on  llin 
'I'rndtninnt  of  Idlicinncins  in  Morjinr  I'inforcninnnl 
(Nov.  17,  ZIKI.S),  (ivdildhic  di  liUj):// 
ff)\’iiifi).lihrdry.diit.ddii/dim'/cdiiiniissidi\  hdiiriiif’i;/ 
jxIf/Stdlcnicnl-l  loycr.pdf. 

’“In  a  recant  study  oxaminin}>  agency  analysis  of 
efficiencies  claims,  an  I'TtI  economist  and  attorney 
found  significant  disparities.  Malcolm  H.  Cloate  & 
Andrew  ).  Heimert,  Merger  Efficiencies  at  the 
Federal  Trade  Commission:  1997-2007  (2009), 
available  at  http://www.ftc.y,ov/sitcs/dcfault/filcs/ 
documcnts/rcports/mcrgcT-cfficicncics-fcderal- 
1rade-coiTimission-1997%E2%80%932007/ 
0902mcrgcrcfficiencies.pdf.  Coate  and  Heimert  find 
that  "BE  staff  endorsed  27  percent  of  the  claims 


asymmetric  burdens  of  proof  in  merger 
review  will  swallow  the  efficiencies 
defense. 

III.  Conclusion 

There  are  many  open  and  important 
questions  with  respect  to  the  treatment 
of  efficiencies  at  the  Agencies.  While 
the  Agencies’  analytical  framework 
applied  to  diagnosing  potential 
anticompetitive  effects  got  an  important 
update  with  the  2010  Merger 
Guidelines,  there  remains  significant 
room  for  improvement  with  respect  to 
the  aligning  agency  analysis  of 
efficiencies  with  standard  principles  of 
economic  analysis.  Primary  among  these 
important  questions  is  whether  the 
burden  of  proof  required  to  establish 
cognizable  efficiencies  should  be 
symmetrical  to  the  burden  the  Agencies 
must  overcome  to  establish 
anticompetitive  effects.  In  my  view, 
issues  such  as  out-of-market  efficiencies 
and  the  treatment  of  fixed  co.sts  also 
warrant  further  consideration. 

h'or  the  reasons  set  forth  in  this 
statement,  1  conclude  that  the  harms 
from  the  transaction  are  small  at  best 
and,  a])plying  a  .synnnotric  standard  to 
a.sse.ssing  the  ex|)ected  heiudits  and 
harms  of  a  merger,  the  expected 
cognizahle  efficiencies  are  snhstantially 
greatei'  Ilian  the  expected  harms. 
Accordingly,  I  believe  the  merger  as 
jiroposed  would  have  heneiitled 
con.snmers.  As  such,  I  caimol  join  my 

ANNtlAt  IhIHDt  N  \  SIIMAII  S 


colleagues  in  supporting  today’s  consent 
order  because  I  do  not  have  reason  to 
believe  the  transaction  violates  Section 
7  of  the  Glayton  Act  nor  that  a  consent 
ordering  divestiture  is  in  the  public 
interest. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chiidren  and 
Famiiies 

Submission  for  0MB  Review; 

Comment  Request 

Title:  State  Plan  Ghild  Support 
Gollection. 

OMB  No.:  0970-0017. 

Description:  The  Office  of  Ghild 
Support  Enforcement  has  approved  a 
IV-D  state  plan  for  each  .state.  Federal 
regulations  require  .states  to  amend  their 
.state  plans  only  when  neces.sary  to 
reflect  new  or  revi.sed  federal  statutes  or 
regulations  or  material  tdiange  in  any 
.state  law,  organization,  policy,  or  lV-1) 
agency  operations.  The  re(|uirement  for 
snhmi.ssion  of  a  state  plan  and  plan 
amendments  lor  the  ( Ihihl  .Support 
I'inlorcemenI  program  is  lonnd  in 
•seclions  ATi'A,  'Ihd,  and  4(i(i  ol  the  .Social 
.Seenrily  Act. 

Hrspdinlrnh;:  .Slate  IV  I )  Agencies. 


Niiiiiliiii  ol 

IO!.|IOII(lolllf. 


Nninlioi  ol 
ioi>|ioii'.o;.  poi 
lor.pi  II  i(  tool 


Avoia(|o 
liiiKton  lioiii;. 

|IOI  IO’.|IOOMI 


I  dial  ImimIoii 
lioiie. 


'.4  4  O'lO  lOM 

'.4  4  n;’‘i  'i4 


t’l.'iimiiig,,  Ko.'ieao  h  and  Iwahial ion,  .17(1 
I  .’I'iidiinl  I’lomenado  ,SW.,  Washingloii, 

I )(  !  2.0447,  Alin:  A(  IF  Kopoil;:  (  ileaiance 
(  lllicer.  All  icipie.sl.s  .should  he 
idenlilied  by  I  he  Idle  of  I  he  inlormalion 


colleclion.  I'imail  addre.s.s: 
nifdi  dllri  lididdia,  f  Uhs.pdv . 

( )MH  ( idiinni'iil :  (  )MII  i;;  leqnired  In 
make  a  decision  concerning,  the 
colleclion  ol  inlormalion  between  .'III 
and  00  days  alter  pnbbcalion  of  this 


cdiisiiliiiiiil.  wliild  IK  :  iii:(:(i|ili!(l  .si^iiilicinidy  liiwiir 
(8.48  iKircdiil)  (it  llid  cliiiiii.s  coiiKidiirdd  diiriiip,  lliii 
.stndidd  pdi'idd."  Tlid  dispiirily  iil.se  iipplids  Id 
rdjdclion  ol  (itticidiicids  cliiiiiis.  I'lid  lliirdiiii  (it 
Ecdiidinics  rdjdcidd  1 1.9  porcdiil  otllid  cliiiiiis, 
wliild  Old  Hiirdiiii  ofCdnipdOtion  nijdctdd  ii 
.signiticiintly  liigluir  31.9  pcrcdiif  of  cliiiins.  Id.  nl  28. 

ITir  dXHinpld,  Frofd.ssor  (inino  explains  Oiat  "|i]f 
ttid  govornmdnt  and  merging  parties  were  held  to 
the  same  standard  of  proof — preponderance  of  the 
evidence,  for  example — then,  conceptually,  harms 
and  efficiencies  would  be  given  equal  weight 
despite  the  different  allocations  of  burdens  of 
proof.”  In  addition,  “lijf  probabilities  of  harm  are 
easier  to  demonstrate  on  an  individualized  basis 
than  probabilities  of  efficiencies,  even  though  in  the 
aggregate  both  harms  and  efficiencies  are  similarly 


likely  in  the  relevaiil  categories  ol  cases,  then 
iiierg,ei  policy  will  display  a  bias  in  favor  of  theories 
of  harni  even  if  it  adopts  an  explicit  syininetry 
|irinciple.”  ( Iraiie,  siipra  note  1 1 ,  at  387-  88. 

"’.See,  e.g.,  jaii  M.  Kyhnicek  (4  joshua  I).  Wright, 
Outside  hi  or  Inside  Out?:  Countinf>  Merger 
Efficiencies  Inside  and  Out  of  the  Itelevant  Market, 
ill  2  William  E.  Kovacic:  An  Antitrust  Trihute — 
Fiber  Amicorum  (2014)  (forthcoming),  available  at 
http://papcrs.ssrn.com/sol3/ 
papcrs.cfm?abstractjd=241 1 270;  )udd  E.  Stone  fk 
joshua  D.  Wright,  The  Sound  of  One  Hand 
Clapping:  The  2010  Merger  Guidelines  and  the 
Challenge  of  Judicial  Adoption,  39  Rev.  Indus.  Org. 
145  (2011). 
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dociimont  in  the  Federal  Register. 
'I’h(iroforo,  a  comment  is  be.st  a.ssnred  of 
having  its  foil  effect  if  OMH  receives  it 
within  ;t()  (lays  of  |)nhlication.  Written 
comnumts  and  recommendations  for  tlie 
propo.sed  information  collection  shoidd 
h(!  sent  dintctly  to  the  following;  Office 
of  Maiiagemenl  and  llndget,  I'aperwork 
Kednclion  I’rojiscl,  I'.ix:  2()2-;t‘)r>  77.nr>, 
I'iinail: 

<  nUA  SI  IIIMISSK  IMIi.l-A  H’.Cl  )V. 
Alin:  I  )(!.sk  ( )fii(:(;r  lor  llie 
Adniini.slialion  lot  (  iliildoni  in  id 
I'iiniilie.s. 

KoImii I  Sill 

/(i7i()/ /  •.  (  '.Iriiiiini  c  (  >11 II  ri 

II  KIlix  .'lll'l  Il'Min.  I  ilnil  I  III  M.  II  I',  iiinl 

nil  I  INK  com  41114  III  l> 

DEPARTMENT  OE  HEAl  TH  AND 
HUMAN  SERVICES 

Admlnistrntion  lor  Chikiron  and 
Enmillos 

Submission  (or  OMR  Roviow; 
Comment  Request 

7'/7/c.  (  ilii  Id  and  l''innilv  .Sni  vicns  I ‘Inn 
((il'.'il*),  AnnnnI  rio)>iess  inid  .Sni  vicns 
Review  (AI’.SR),nnd  Annnid  llnd|;el 
l‘ix|ien.ses  Reijiiesl  and  I'isl imaled 
l'!x|iendil nres  (( iF.S  101). 

( )MII  N().:U\)7i)  0-120. 

I loscriplioii:  linder  lille  IV- It, 
snliparls  1  and  2,  of  Ihe  .Social  Secnrily 
Acl  (Ihe  Act),  .Slates,  'I'errilories,  and 


Tribes  are  reqinred  to  .sidnnit  a  C'.hild 
and  Family  .Services  Flan  ((IF.Sl^).  The 
ClsSl’  lays  the  groundwork  for  a  system 
of  coordinated,  integrated,  and 
cniinrally  relevant  fandly  services  for 
Ihe  snl).se(|nenl  five  years  (40  (IFK 
i:i.07.1.0(a)(  1)).  The  CFSF  onllines 
inilialives  and  iictivilies  llie  .Slate,  Tiilie 
or  leirilory  will  carry  onl  in 
adininisleriii)’,  programs  and  services  lo 
proniole  llie  siilely,  pernianency,  and 
well  lieiiig,  III  cliildren  and  lainilies.  liy 
|niie  ;t0  III  each  year,  .Slale.s,  rerrilories, 
and  Tribes  are  akso  rei|iiired  lo  sniiniil 
an  Annnal  l‘ro)Mess  and  .Service;;  Report 
(  A  I  '.SR  )  and  a  I  i  nancial  report  cal  led  llie 
(  il'.S  101  I  lie  Al’.SR  i;;  a  Yeai  ly  reporl 
dial  di;;cii;i;;e;i  pio)'re;;.s  made  by  a  .Stale, 
Tell  i  lory  oi  Ti  ibe  in  accompi  i;;bin)',  I  be 
)',oab;  and  objeclive;;  ciled  in  il;;  (  I'.SF 
('III  (  I'  R  I  :tli7.  10(a)).  The  Al’.SK’  coiilam;; 
new  ;ind  updated  inloi  nial  ion  about 
.service  needs  and  oijsmi/.alioiiiil 
i.apai.il  ie.s  I broii)',bonl  Ibe  live  yeai  plan 
period .  riie  (  I'  .S  101  ba.s  I  b  ree  pai  Is. 

Fail  I  i;;  an  annnal  bnd)’el  rei|iie.sl  loi  Ibe 
iipcomiii)’  li.scal  year.  Fail  II  include;;  a 
.snnmiary  ol  planned  expemliinres  by 
|iro)>rani  area  lor  Ibe  npconiin|',  li;;cal 
year,  Ibe  e;;linialed  nnniber  ol 
individual;;  or  bimilies  lo  be  served,  and 
Ibe  I’eograpbical  service;  area.  Fail  III 
incindes  acinal  expirnditnres  by 
program  ari;a,  nnmbi;rs  of  (amilies  and 
individuals  serv(;d  by  program  area,  and 
Ibe  geographic  areas  served  lor  Ibe  Iasi 
compleh;  li.scal  year. 

Annual  Burden  Estimates 


The  Cihild  and  Family  Services 
Improvement  Act  of  2000  amended  Title 
IV-H,  snhparts  1  and  2,  adding  a 
ninnl)(;r  of  r(;(|uirements  that  affect 
r(!porting  through  the  AF.SR  and  tin; 

( )F.S  1 01 .  ( )f  |)articnlar  note,  Ibi;  law 
added  a  provision  re(|niring  .Stales 
(including  Fnerto  Rico  and  Ibe  District 
of  ( iobnnbia)  lo  repo  it  data  on 
caseworker  vi.sils  (seclion  424(e)  of  lie; 
Act ).  .Slates  ninsi  provide  annnal  data 
on  I )  I  be  percentage  ol  chib  Iren  in  io;;ler 
care  under  Ibe  re;;pon;;ibilil  y  ol  the  .Slate 
who  wi;re  vi.siled  on  a  monibly  ba;;i;;  by 
Ibe  ca;;eworker  bandling  Ibe  ca.se  ol  Ibe 
1  bibi;  and  2.)  Ibe  pi;rcenla)',e  ol  Ibe  vi;;il;; 
dial  o(  (  lined  in  Ibe  re;iidi;nce  ol  ibe 
I  III  III.  In  III  Id  il  ion,  by  |nne  .10,  i'.OOU, 
.Slain;;  mn;;l  ;.el  laiyel  peicenlaf',e;;  and 
e;.labl i.sb  ;;l  raleg,ie;;  I o  meet  I  be  )Mial  I  bal , 
by  (  )i  lober  I  ,  2.0  I  I  ;  al  lea.sl  00  perceni 
ol  ibe  cbildien  in  lo.slei  care  are  vi;iileil 
by  Ibeii  i :a;;eworker;;  on  a  monibly  ba;;i;; 
and  ibal  Ibe  niiiioiily  ol  lbe;;e  vi;.ili; 

III  I  III  III  Ibe  re.'iiilence  ol  Ibe  cbibi 
(.section  42.4(e)('2.)(  A  )  ol  Ibe  All) 

/b'.'./iom/cn/;,;  .Sl.ile;;,  Tei  rilorie;;,  and 
I  I  die;;  mn;;l  complele  I  be  (  iL’.SF,  A  F.SR, 
and  (  il'  .S  I  0  I .  Tribe;;  am  I  ten  ilorie;;  are 
exempled  bom  ibe  monibly  ca.seworker 
visit;;  leporliiig,  reipiiremenl  ol  Ibe 
AF.SR.  There  .ire  approximalely  IHO 
Tribal  entities  Ibal  are  eli)’ible  lor  IV  It 
binding,.  Tbere  are  b2  .Stales  (including, 
Fnerlo  Rico  and  the  I  list  riel  of 
( .olnmbia)  Ibal  nnisl  com|ilele  Ibi;  ( iF.SF, 
AF.SR,  and  ( IF.S-lOl .  Tben;  an;  a  tolal  of 
2.T2  possibb;  r(!S|)ondenls. 


Instrument 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average 
burden  hours 
per  response 

Total  burden 
hours 

APSR  . 

232 

1 

76.58 

17,766.56 

CFSP  . 

232 

1 

120.25 

5,579.60 

CFS-101,  Parts  1,  II,  and  III  . 

232 

1 

4.38 

1,016.16 

Caseworker  Visits  . 

52 

1 

99.33 

5,165.16 

Estimated  Total  Annual  Burden 
Hours:  29,527  hours. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  tbe  Administration  for 
Children  and  Families,  Office  of 
Planning,  Research  and  Evaluation,  370 
L’Enfant  Promenade,  SW.,  Washington, 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  title  of  the  information 
collection.  Email  address: 
infocollection@acf.hhs.gov. 

OMB  Comment:  0MB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 


Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  Fax:  202-395-7285, 
Email:  OmA_SUBMISSION@ 
OMB.EOP.GOV,  Attn:  Desk  Officer  for 
the  Administration  for  Children  and 
Families. 

Robert  Sargis, 

Reports  Clearance  Officer. 

(FR  Doc.  2014-08959  Filed  4-18-14;  8:45  am] 
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Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Risk  and  Benefit 
Perception  Scale  Development 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
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])ro])()S(:d  collection  of  certain 
information  by  tin;  Agency.  Umbn’  the 
Paperwork  K(!(inction  Act  of  (the 
PRA),  iMuhaal  Agencies  are  nuininMl  to 
publish  notic(!  in  the  I'ederal  Register 
concerning  each  proposed  collection  of 
inforinalion  and  to  allow  1)0  days  for 
jadilic  comment  in  response  to  the 
notice.  I  liis  notice  solicits  comments  on 
a  study.  Risk  ami  Itoimlit  Peiception 
.Scale  I  tevelopment .  I'lie  .st  ml y  is 
de.sigiied  to  te.st  dillerenl  ways  ol 
measm  ill)’,  consumers’  benelit  and  risk 
percept  ion.s  alter  ex|iosnre  to  direct  to 
coiisii  mei  1 1  l  i  t  !|  pre.si  i  i  pi  ion  di  n)’ 
advei  I  isiii)’,. 

DAII  S:  .Snbmil  eilliei  elei  lioiiii  oi 
wiillen  i.ommenl.’i  on  the  collei  lion  ol 
nilormalioii  by  |nne  '.'.O  I -I 
ADDIil  SSI  S:  .Snbiiiil  eleclioiiic 
I  oiimienis  on  I  be  i  oiled  ion  ol 
inloi  Illation  to  lillp  // 

WWW’ .1  ri'jildl K )ii;.  lu n’.  .Submit  wiilleii 
commenis  on  the  col  lei  I  ion  ol 
I  iilormal  ion  to  I  be  I  >i  vision  ol  I  )oi  kels 
Maiia)’,emeiil  (lll'A  :tll!i|,  I'ooil  and  Itiii)’ 
Ai  liiii  n  i.':l  rat  ion ,  .'ili.'lll  I'isbers  l.aiie,  l<ni. 
nil)  I .  Ibickville,  Ml )  ;'.()Jt!);'..  All 
commenis  .<;bon Id  be  idenlilieil  with  the 
docket  number  lonnd  in  brackets  in  the 
beailiii)’,  ol  Ibis  docnmenl. 

FOR  FURTHER  INFORMATION  CONTACT;  I  I  )A 
PRA  .Stall,  ( llfice  ol  ( Iperalions,  Pood 
and  I  li'ii)',  Adminisir.'ilion,  I  .'tr)(l  Piccard 
Dr.,  Pl.SO  TODit,  Rockville,  Mi)  2(m.S(). 

/’/I  A  .S’/r;//(")/f/r;.  /i/(.s-.gov. 

SUPPLEMENTARY  INFORMATION;  tinder  the 
PRA  (44  tl.S.C.  :tr)()l-:{.S2()),  Pederal 
Ag(mci(!s  must  obtain  approval  from  the 
Office  of  Management  and  Itndget 
(OMH)  for  each  collection  of 
information  they  conduct  or  sponsor, 
“(iollection  of  information”  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  Agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
Agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information 
before  submitting  the  collection  to  0MB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on  these  topics:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  FDA’s  functions,  including  whether 
the  information  will  have  practical 


utility;  (2)  the  accuracy  of  FDA’s 
e.stimate  of  the  burden  of  the  proj)osed 
colbHlion  of  information,  including  the 
validity  of  tbe  metbodolngy  and 
a.ssnmplions  n.sed;  (3)  ways  to  enbance 
tbe  ipialily,  ntilily,  and  clarity  of  tbe 
information  to  be  collected;  and  (4) 
ways  to  minimi'/.e  tbe  bnnlen  ol  tbe 
collection  ol  inloi  inalion  on 
re.spomlenls,  including  lbi'on)’,b  tbe  use 
ol  iinlomaled  collection  lecbni<|ne.s, 
when  iippi opriiile,  and  oilier  loriiis  ol 
inloi  imilioii  lecbnolo)’,y . 

Risk  and  Iteiielil  l*ei'ce|ilioii  .Scale 
Developiiieiil  |(  IM  l{  ( ioiili  oi  Niiiiiltei 
IMHO  New) 

I'  DA  I  ei  pi  i  res  I  bat  pi  esi  i  ipl  ion  di  ii)’, 
advei  li.seimails  be  balanced  in  Ibeii 
pieseiilalioii  ol  risk  and  benelil 
i  idol  iiial  ion.  I’alienis  leceive 
I  idol  mat  ion  on  di  n)’,s  not  only  bom 
I  be  1 1  doci  Ol  am  I  pliai  mai  ies,  I  li  i  on)’,b 
patient  labeliii)’,  and  F'DA  mandated 
medii.alioii  )’,nides,  bid  also  online,  on 
.social  networks  and  via  D 'D  i  lelevi.'.ion 
and  |ninl  ad  vei  I  isi  ii)’,.  Moiisiver, 
le.’asncb  sn)’,)’,e.’;ls  that  coieaimers 
si  I  n)’,)’,le  with  tbe  concepts  ol  risk  and 
ellicacy  (Rel.  I  )  and  ollen  overe.sl i male 
di  ll)’,  ellicacy  (Rel.  A.*;  a  result,  it  is 
impoiiant  lor  I  DA  to  nnderslami  and 
accurately  nieasnre  bow  c.on.snniers  are 
inakiii)’,  sense  ol  Ibis  inloi  mat  ion  and 
bow  it  impacts  decisions  related  to 
prescriiilion  drugs. 

FI  )A  s  ( )ffice  of  Prescri|)lion  I  )rng 
Promotion  lias  an  active  re.searcb 
lirogram  Ibal  investigates  bow  DTC, 
advertising  influences  consumer 
knowledge,  |)erc(!ptions,  and  bebavior. 
Uonsequently,  F'DA  needs  a  j)ool  of 
reliable  and  valid  measurement  items 
for  assessing  consumers’  drug  risk  and 
benefit  perceptions — as  well  as  other 
elements  of  prescription  drug  decision 
making — consistently  across  studies. 

The  purpose  of  this  project  is  to  create 
that  measurement  pool,  thus  increasing 
the  rigor  and  efficiency  of  FDA’s 
research. 

Design:  This  research  will  be 
conducted  in  two  stages. 

Stage  1:  Pretests 

The  purpose  of  the  first  study  stage  is 
to  pretest  the  candidate  measurement 
items  to  assess  their  psychometric 
properties  and  identify  any 
measurement  challenges  (e.g., 
misinterpretation,  lack  of  variance).  We 
also  will  use  the  pretest  to  examine 
factors  that  may  affect  future  study 
results  and  analyses  (e.g.,  response  scale 
midpoints,  moderating  variables). 

We  will  conduct  two  sequential 
pretest  waves  (n  =  500  per  wave;  n  = 


1,000  total)  with  the  following  target 
populations:  (a)  Individuals  diitgnosed 
with  chronic  pain;  and  (b)  individuals 
diagmi.sed  with  by|)ertension.  I'iacb 
|)articipant  will  be  randomly  assigned  to 
view  eitbei  a  print  ad  or  a  television  ad 
fora  ficlilioiis  pre.scription  drug 
imiiealed  to  treat  cbroiiic  pain;  or 
by perleiisioii  and  will  be  asked  to 
l  omplele  a  briel  online  survey  assessing 
llieir  benelil/risk  reeall,  benelil/risk 
pel  I  :epl  ion.s,  and  allilndes  toward  tbe 
drug,.  Ilased  on  tbe  piele.sl  lindin)’.s,  we 
will  revise  and  reninve  i.amlidale  items 
|)i  iiii  III  lull  .’ll. ale  III.’. till)’,  The  prele.*;! 

.si  miy  (lesi)’,n  is  i  ml  lined  in  Fix  In  In  I  I 

I  XI  III II I  I  Dili  It  M  (illlDY  1)1  ;;i(.N 


Mill  III  .III  Cl  III!  Mill  III 

Wiivii 

( .liliilili: 

1  lyiHii 

|iillli 

till  V.ll  III 

W.ivn  1 

M  ;’!>() 

II  '."lO 

Wiivn 

II  ;’'>() 

II  ;’'iO 

loliil 

'lOO 

'.no 

.Sla);e  2:  Iterative  Tests 

In  tbe  sei  oiid  .sla)’,e,  we  will  eoiidm  l 
lour  .se(|nenl  iai  waves  ol  iterative  lesliii)’, 
to  billy  assess  tbe  niea.snremenl 
|iroperties  ol  tbe  candidate  items  and 
create  tbe  liiial  pool  ol  measiiremenls. 
We  will  condncl  tbe  first  two  waves 
wilb  members  of  tbe  target  popiilal ions 
(by|>erleiision  and  cbronic  |)ain)  to 
refine  tbe  measurement  items  for  Ibose 
groups  and  tbe  .second  two  waves  wilb 
members  of  tbe  general  population  wbo 
do  not  bave  tbe  target  healtb  conditions 
to  determine  if  measurement  reliability 
and  validity  change  when  the  advertised 
drug  addresses  a  condition  that  study 
participants  do  not  have  (n  =  2,500  per 
wave;  n  =  10,000). 

Each  participant  will  be  randomly 
assigned  to  view  either  a  print  or 
television  ad  for  a  fictitious  prescription 
drug  for  hypertension  or  chronic  pain 
and  will  be  asked  to  complete  a  brief 
online  survey  assessing  their  benefit/ 
risk  recall,  benefit/risk  perceptions,  and 
attitudes  toward  the  drug.  In  the  first 
two  waves,  participants  will  view  an  ad 
that  matches  the  sample’s  medical 
condition  (chronic  pain  or 
hypertension).  In  the  final  two  waves, 
half  of  the  general  population  sample 
will  be  exposed  to  the  chronic  pain 
stimuli,  and  half  will  be  exposed  to  the 
high  blood  pressmre  stimuli. 

The  first  two  waves  are  outlined  in 
Exhibit  2,  and  the  final  two  waves  are 
outlined  in  Exhibit  3. 
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Exhibit  3— Iterative  Testing  Design;  General  Population  Sample 


Chronic  pain  ad 

Hypertension  ad 
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Drug 

risk 
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Drug  benefit  level 

Control 

Ad  type 
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risk 
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High 
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Print . 

High  .. 
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n  =  125 

Television  . 

High  .. 

n  =  125 

n  =  125 

n  =  125 

Low  ... 

n  =  125 

n  =  125 

Low  ... 

n  =  125 

n  =  125 

Wave  4 


Print . 

High  .. 
Low  ... 

n  =  125 
n  =  125 

n  =  125 
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Low  ... 
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n  =  125 

Television  . 
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Low  ... 

n  =  125 
n  =  125 
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n  =  125 

n  =  125 

Television . 

High  .. 
Low  ... 
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Participants  and  Burden  Hours  and 
General  Methods 

Participants  will  be  randomly 
assigned  to  view  one  version  of  a 
fictitious  prescription  drug  ad  (print  or 
television).  The  drug  risks  and  benefits 
in  each  ad  will  be  inanipidated  into 
high  or  low  conditions,  creating  four 
different  ad  versions:  high  henefit/high 
risk,  high  henefit/low  risk,  low  benefit/ 
high  risk,  and  low  henefit/low  risk. 
'I’here  also  will  he  a  control  condition  in 
which  the  ad  does  not  contain  any  risk 
or  benefit  information  (reminder  ad). 
The  fictitious  prescri})tion  drugs  will  he 
modeled  on  real  drugs  used  to  treat  the 


same  conditions  and  created  with  the 
input  of  medical  experts. 

During  the  study,  we  will  expose 
participants  to  one  of  these  fictitious  ads 
and  ask  them  to  answer  a  series  of 
questions  about  the  fictitious  drug.  The 
questions  represent  the  candidate 
measures  we  are  te.sting  in  this  study, 
and  we  will  examine  which  measures 
are  most  sensitive/accurate  in  capturing 
jjarticipants’  perceptions  of  the 
advertised  drug.  (For  example,  an 
accurate  measure  should  detect  different 
])(!rceptions  in  a  participant  who  sees  a 
high  hemd’it/high  risk  ad  versus  a 
participant  who  sees  a  low  henefit/low 


risk  ad.)  We  have  designed  the  study 
and  selected  sample  sizes  (described 
previously)  so  that  we  will  have 
sufficient  statistical  power  to  detect 
small-to-medium  sized  differences 
between  the  candidate  measures  and  the 
ability  to  refine  and  re-test  measures  to 
ensure  their  accuracy. 

L’or  both  the  pretests  and  iterative 
tests,  the  questionnaire  is  exj)ected  to 
last  no  more  than  20  minutes  (the 
questionnaire  is  available  upon  reque.st). 
'I’his  will  he  a  one-time  (rather  than 
annual)  collection  of  information.  FDA 
estimates  the  burden  of  this  collection 
of  information  as  follows: 


Table  1— Estimated  Annual  Reporting  Burden  ^ 


Activity 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Total  annual 
responses 

Average  burden 
per  response 

Total  hours 

Screener  . 

22,000 

1 

22,000 

0.03  (2  minutes) 

660 

Pretest  . 

1,000 

1 

1,000 

0.33  (20  minutes) 

330 

Main  Study  . 

10,000 

1 

10,000 

0.33  (20  minutes) 

3,300 

221 4H 
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Table  1— Estimated  Annual  Reporting  Burden  ^ — Continued 


Activity 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Total  annual 
responses 

Average  burden 
per  response 

Total  hours 

T otal  . 

4,290 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 4-N-0001] 

Oncologic  Drugs  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

Tliis  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  IJrng  Administration 
(FDA).  The  meeting  will  he  open  to  the 
public. 

Ndiiu;  of  Cominittoo:  Oiu:ologic  Drugs 
Advisory  (lommittee. 

ConoraJ  Function  of  the  Connnittee: 

To  ])rovide  advice  and 
recommendations  to  the  Agency  on 
PDA’s  regulatory  issues. 

Dote  and  Time:  The  meeting  will  lx; 
held  on  June  25,  2014,  from  8:20  a.m. 
to  2:20  ]).m. 

Location:  FDA  White  Oak  Oampns, 
10002  New  llamjishire  Ave.,  Building 
21  Oonference  tkmter,  the  (h'(!at  Room 
(Km.  1502),  Silver  Spring,  Ml)  2005)2- 
0002.  Information  regarding  special 
accommodations  dm;  to  a  disability, 
visitor  parking,  and  trans|)ortati()n  may 
he  accessiul  at:  lttt{)://www.fda.gov/ 
Advisory(ionnnittees/(lelanlt.litin;  iiiidm’ 
the  heading  “Resources  for  Yon,”  click 
on  “Public  Meetings  at  the  FDA  While 
Oak  Oam|)ns.”  Phia.se  note  that  visitors 


to  the  White  Oak  Campus  must  enter 
through  Building  1. 

Contact  Person:  Caleb  Briggs,  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  10902  New 
Hampshire  Ave.,  Bldg.  21,  Rm.  2417, 
Silver  Spring,  MD  20992-0002,  201- 
796-9001,  FAX:  201-847-8533,  email: 
ODAC@fda.hhs.gov,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area).  A  notice  in  the 
Federal  Register  about  last-minute 
modifications  that  impact  a  previously 
announced  advisory  committee  meeting 
cannot  always  be  published  quickly 
enough  to  provide  timely  notice. 
Therefore,  you  should  always  check  the 
Agency’s  VVeb  site  at  http:// 
v[nvw.fda.gov/A  dvisoryCommittees/ 
default.htm  and  scroll  down  to  the 
appropriate  advisory  committee  meeting 
link,  or  call  the  advisory  committee 
information  line  to  learn  about  possible 
modifications  before  coming  to  the 
meeting. 

Agenda:  The  committee  will  discuss 
new  drug  application  (NDA)  206162, 
olaparib  capsules,  application  submitted 
by  AstraZeneca  Pharmaceuticals  LP. 

The  proposed  indication  (use)  for  this 
product  is  as  monotherapy  for  the 
maintenance  treatment  of  adult  patients 
with  platinum-sensitive  relapsed 
ovarian  cancer  (including  fallopian  tube 
or  primary  peritoneal)  with  germline 
BRC'.A  mutation  as  detected  by  an  FDA- 
ajjproved  test,  who  are  in  response 
(c.omplete  res})onse  or  partial  response) 
to  j)latinnm-hased  chemotherapy. 

I'DA  intends  to  make  background 
material  available  to  the  jiuhlic  no  later 
than  2  hnsine.ss  days  before  the  meeting. 
If  I'’DA  is  unable  to  post  the  background 
material  on  its  Web  site  prior  to  the 
meeting,  the  background  material  will 
he  made  |)iihlicly  available  at  the 
location  of  the  advisory  committee 
meeting,  and  the  background  material 
will  he  po.sted  on  FDA’s  Web  sit(!  after 
the  nuieting.  Background  material  is 
available  at  http://www.fda.gov/ 
AdvisoryConnnittees/Cedendar/ 
default.htm.  Scroll  down  to  the 
a|)|)ro|)riate  advisory  committei;  meeting 
link. 

/Vocf.*f/nrc;  InliM'esled  persons  may 
priLsenl  data,  information,  or  views, 
orally  or  in  writing,  on  i.ssnes  |)(;nding 


before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  on  or  before  June  11,  2014.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  Those  individuals 
interested  in  making  formal  oral 
presentations  should  notify  the  contact 
person  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation  on  or  before  June  3, 
2014.  Time  allotted  for  each 
presentation  may  be  limited.  If  the 
number  of  registrants  requesting  to 
speak  is  greater  than  can  be  reasonably 
accommodated  during  the  scheduled 
open  public  hearing  session,  FDA  may 
conduct  a  lottery  to  determine  the 
speakers  for  the  scheduled  open  public 
hearing  session.  The  contact  person  will 
notify  interested  persons  regarding  their 
request  to  speak  by  June  4,  2014. 

Persons  attending  FDA’s  advisory 
committee  meetings  are  advised  that  the 
Agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  yon 
reejuire  special  acc:ommodations  cine  to 
a  disability,  please  contact  Oaleh  Briggs 
(see  Contact  Person)  jit  least  7  days  in 
advance  of  the  meeting. 

FDA  is  committed  to  the  orderly 
conduct  of  its  advi.sory  committee 
meetings.  Please  visit  oiir  Web  site  at 
http://www.fda.gov/ 

A  d  visoiyComm  i  t  tees/ 

About  A  dvisoryComn  i  ittees/ 
ncmil  14ti2.htm  for  j)rocedures  on 
public  conduct  during  advisory 
committee  nujetings. 

Notice  of  this  meeting  is  given  under 
tiu!  Fcideral  Advi.sory  Committee  Act  (5 
t  )..S.(;.  app.  2). 

Dated:  April  15,  2014. 

Leslie  Kux, 

Assistant  Commissiiiner  for  Policy. 

II  K  Doe.  2(114- a8<l.58  I'ildd  4-18  14;  8:45  arii| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 4-N-0001] 

Next-Generation  Sequencing 
Technology,  Data  Formats 
Standardization  and  Promotion  of 
interoperability  Protocols;  Public 
Workshop 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  public  workshop. 

The  Food  and  Drug  Administration 
(FDA),  is  announcing  a  public  workshop 
entitled  “Next-Generation  Sequencing 
(NGS)  Technology,  Data  Format 
Standardization  and  Promotion  of 
Interoperability  Protocols.”  The  goal  of 
this  public  workshop  is  to  facilitate 
establishing  protocols  for  ensuring  the 
.safety  and  quality  of  next-generation 
.sequencing  (NGS)-related  information 
without  sacrificing  scientific  merit  or 
interfering  with  innovative  proce.s.se.s. 
The  purpose  of  the  workshop  is  to 
engage  NGS  .staktiliolders  in  a  forum  to 
discuss  the  current  u.se  of  the 
technology  and  the  development  of  data 
standards  of  NG.S-rc'lated  information. 

Dale  (111(1  rini(;:'V\i()  pnhlic  workshop 
will  he  11(4(1  on  .Se|)teinl)er  24  and  2.*), 
2014,  li'oin  }{:;i0  a. in.  to  4;;i()  |).m. 

/.oco/zon.  The  pnhlic  worksho))  will 
he  held  at  the  National  Inslitnle  of 
I  lealth  ( !ainpns,  0000  Kockville  Pike, 
Itldg.  .to.  Km.  ()10,  Methesda,  Ml)  20002. 
Pre -registered  |)aiiici|)anls  will  receive 
additional  inlormalion  on  parking  and 
pnhlic  trans|)orlalion  with  their  (miail 
legist  rat  ion  coiilirmatioii. 

(loiildcl  Parson:  Khaled  Itoiiri,  OlTice 
of  Kegnlalory  .Science  and  Innovation, 
I'bod  and  Drug  Adiniiiistralion,  1000;t 
New  I  laiiipshire  Ave.,  Km.  4104,  .Silver 
Silling,  Ml)  2000:t,  .101-700  H470, 
email;  Kli(ila(l.l{()nri^i)f(l(i.lilis.^()v. 

Hof^istnilion:  Plea.se  go  to  hllp://ng,s- 
(lata-slandar(li/.at ion. event hrite. com  to 
register.  'I’liere  is  no  registration  lee  for 
the  pnhlic  workshop.  Karly  registration 
is  recommended  hecan.se  .seating  is 
limited.  Kegistration  will  he  confirmed 
by  email.  Kegistration  on  the  day  of  the 
pnhlic  work.shop  will  be  provided  on  a 
space  available  basis  beginning  at  8  a.m. 
This  workshop  will  also  ho  acce.ssihle 
via  Webca.st  by  following  this  link: 
https  ://(:oUaboro  tion  .fdo.gov/ 
NGSStandards/. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact 
Khaled  Bouri  (see  Contact  Person)  at 
least  7  days  in  advance. 

Transcripts  and  Additional 
Information  About  the  Workshop:  The 


workshop  agenda  and  additional 
background  materials  will  be  accessible 
at:  http:/ /vn/vw. fda.gov/ 

Scien  ceResearch/S pecialTopi  cs/ 
RegulatoryScience/ucm2 27 840.htm. 
Please  be  advised  that  as  soon  as 
possible  after  the  public  workshop  a 
transcript  will  be  available  at  the  same 
Web  site.  Transcripts  of  the  public 
workshop  may  also  be  requested  in 
writing  from  Ae  Division  of  Freedom  of 
Information  (ELEM-1029),  Food  and 
Drug  Administration,  12420  Parklawn 
Dr.,  Element  Building,  Rockville,  MD 
20857. 

Dated:  April  15,  2014. 

Leslie  Kux, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  2014-08969  Filed  4-18-14;  8:45  am] 

BILLING  CODE  4160-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 4-N-0001] 

Gastroenterology  and  Urology  Devices 
Panei  of  the  Medicai  Devices  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Admiiii.stralion, 
IIILS. 

ACTION:  Notice. 

This  notice  iinmmiices  a  roi'lhcomiiig 
meeting  of  a  public  advisory  cmmiiittee 
of  the  I'ood  and  Drug  Admiiiistralioii 
(I'DA).  't  he  meeting,  will  he  open  to  the 
pnhlic. 

Name  of  Committee:  ( !asl  roenlerology 
and  tirology  Devices  Panel  of  the 
Medical  I  )evices  Advisory  Gomniillee. 

Ceneral  l•’nn(:tion  of  the  Committee: 

To  provide  advice  and 
reconmiendalions  to  the  Agency  on 
l■■DA’s  regnlalory  issues. 

Dale  and  77mc:The  nieeling  will  he 
held  on  jiine  17,  2014,  Iroiii  8  a.m.  to  (> 
p.ni. 

l/)(:alion:  I'DA  While  Oak  Gampiis, 
10008  New  1  laiiipshire  Ave.,  Building 
81  Gonlerence  Genter,  the  Great  Kooni 
(Km.  1508),  Silver  Spring,  MD  20008— 
0002.  Information  regarding  sjiecial 
accommodations  duo  to  a  di.sahility, 
visitor  parking,  and  transportation  may 
he  acces.sed  at:  http://wwv(>.fda.gov/ 

A  dvisoryCoinm  i  t  tees/d  efa  ult.htin ;  u  n  cl  or 
the  heading  “Re.source.s  for  You,”  click 
on  “Public  Meetings  at  the  FDA  White 
Oak  Gampus.”  Please  note  that  visitors 
to  the  White  Oak  Gampus  must  enter 
through  Building.  1. 

Contact  Person:  Abbas  Bandukwala, 
Genter  for  Devices  and  Radiological 
Health,  Food  and  Drug  Administration, 


10903  New  Hampshire  Ave.,  Bldg.  66, 
Rm.  1535,  Silver  Spring  MD  20993- 
0002,  301-796-6386,  email: 
Abbas.BandukwaIa@fda.hhs.gov,  or 
FDA  Advisory  Gommittee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DG  area).  A  notice  in 
the  Federal  Register  about  last  minute 
modifications  that  impact  a  previously 
announced  advisory  committee  meeting 
cannot  always  be  published  quickly 
enough  to  provide  timely  notice. 
Therefore,  you  should  always  check  the 
Agency’s  Web  site  at  http:// 
www.fda.gov/AdvisoryCommi  ttees/ 
default.htm  and  scroll  down  to  the 
appropriate  advisory  committee  meeting 
link,  or  call  the  advisory  committee 
information  line  to  learn  about  possible 
modifications  before  coming  to  the 
meeting. 

Agenda:  On  June  1 7,  2014,  the 
committee  will  discuss,  make 
recommendations,  and  vote  on 
information  regarding  the  premarket 
application  (PMA)  for  the  Mae.stro® 
Rechargeable  Sy.stem  sponsored  by 
I'mtoromodics,  Inc.  The  Maestro® 
Rechargeable  Sy.stem  provides  VBLO(] 
Therapy.  The  iniplanlahle  device  is  a 
neuroniodniator,  which  delivers  high 
liiupiency  (5()()0  Hertz),  control lahle 
electrical  pulses  to  the  intra-ahdoniiiial 
vagus  nerve  triiuks.  The  ellecl  ol  VMl.tK] 
therapy  is  re|)()i'ted  to  su|)|)re.ss  neural 
signals  carried  by  the  vagus  nerve 
trunks,  resiilling  in  decreased  hunger 
jiaiigs,  decrea.sed  digestive  eiizyine 
.secretion  and  calorie  ahsorptioii,  and 
increased  satiety.  The  device  consists  oi 
iiii|ilaiilahle  (declroiiic  device 
coiii|)oneiil.s  that  deliver  VMI.( )( i 
therapy,  and  external  coiiipoiieiits  that 
regulate  device  perroriiiaiice. 

The  proposed  indication  lor  use  lor 
the  Mae.stro®  Kechargeahle  .System,  as 
stated  ill  the  I’MA,  is  as  lollows; 

The  Maestro®  Kechargeahle  .Systein  is 
indicated  lor  use  in  weight  reduction  in 
adult  |)atieiits  with  obesity  that  have  a 
Body  Mass  Index  (BMI)  di  al  least  40 
kilograms  per  sipiare  meter  (kg/iiG),  or 
a  BMI  of  at  lea.sl  85  kg/iiG  with  one  or 
more  obesity  related  coniorhid 
conditions,  and  have  failed  a  more 
conservative  weight  reduction 
alternative. 

FDA  intends  to  make  hackgronnd 
material  available  to  the  jniblic  no  later 
than  2  business  days  before  the  meeting. 
If  FDA  is  unable  to  po.st  the  background 
material  on  its  Web  .site  prior  to  the 
meeting,  the  background  material  will 
be  made  publicly  available  at  the 
location  of  the  advisory  committee 
meeting,  and  the  background  material 
will  be  posted  on  FDA’s  Web  site  after 
the  meeting.  Background  material  is 
available  at  http://www.fda.gov/ 
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AdvisoryCommi  ttees/  Calendar/ 
default.htm.  Scroll  down  to  the 
appropriate  advisory  committee  meeting 
link. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  on  or  before  May  13,  2014.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  Those  individuals 
interested  in  making  formal  oral 
presentations  should  notify  the  contact 
person  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation  on  or  before  May  5, 
2014.  Time  allotted  for  each 
presentation  may  bo  limited.  If  the 
number  of  registrants  requesting  to 
si)eak  is  greater  than  can  be  reasonably 
accommodated  during  the  scheduled 
o|)en  piit)lic;  liearing  se.ssion,  FDA  may 
condnct  a  lottery  to  (hitermiiu!  the 
spiiakers  for  tin;  schednhid  open  pnhiic 
liearing  session.  The  contact  person  will 
iiotily  interested  |)erson.s  regarding  their 
re(|nest  to  speak  hy  May  (>,  2014. 

l‘(!rsons  attending  I'DA’s  advi.sory 
connnitlee  meetings  are  advi.sed  that  the 
Agency  is  not  responsihle  lor  providing 
acce.ss  to  electrical  onllels. 

I'  l  )A  welcomes  I  he  attendance  of  t  he 
|)nl)lic  :it  its  advisory  committee 
meetings  and  will  make  every  ellort  to 
accommodate  persons  with  physical 
disahi lit ies  or  special  needs.  IT  yon 
reipiire  special  accommodations  due  to 
a  disahi  I ity,  | ilea.se  contact  jaines  ( ilark 
at  l(iini;s.Cl(ii kO'ifdd.lilis.f’ov,  or  301- 
70l»-.'»2!)3  at  least  7  days  in  advance  of 
the  meeting. 

I'DA  is  committed  to  the  orderly 
conduct  of  its  advi.sory  committee 
meetings.  I’lea.se  visit  onr  Weh  site  at 
liUj)://www.fda.f^ov/ 

A  d  visoryComniillees/ 

About  A  (tvisoryi  Join  mitt  ees/ 
u(:ni1114(>2.h1iu  lor  jirocediires  on 
pnhiic  condnct  during  advisory 
committee  meetings. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  (Committee  Act  (5 
IJ.S.C.  apj).  2). 

Dated:  April  15,  2014. 

Leslie  Kux, 

Assistant  Commissioner  for  Policy. 

|FR  Doc.  2014-08970  Filed  4-18-14;  8:45  am] 

BILLING  CODE  4160-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 3-N-0001] 

Request  for  Notification  From  Industry 
Organizations  Interested  in 
Participating  in  the  Selection  Process 
for  Nonvoting  Industry 
Representatives;  Reopening  of 
Notification  Period 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice;  reopening  of  comment 
period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  the 
period  for  industry  organizations 
interested  in  participating  in  the 
selection  of  nonvoting  industry 
representatives  to  represent  the  interests 
of  the  pharmaceutical  manufacturing 
industry  and  the  pharmacy 
compounding  industry  on  the  Fharmacy 
Clompounding  Advi.sory  (lommittee  for 
the  (lontor  for  Drug  Iwaliiation  and 
Ke.search  to  notify  FDA  of  such  interest. 
FDA  ainionnced  a  reipiest  for 
notification  of  inlerest  in  .selection  of 
indnstry  re|ire.seiitative.s  and  for 
nomiiiatioiis  in  the  Federal  Register  on 
jaimary  I3,  2(114.  This  notice  reipiesled 
iiidnslry  organizations  that  were 
iiiteresled  in  parlicipation  in  the 
seleclioii  process  lo  iiolily  FDA  in 
writ  ill);  hy  Fehrnary  12,  2014,  and  staled 
Ih.'il  nomiiialioiis  would  he  accepted  lor 
the  two  noiivoling  vacancies  hy  the 
same  dale.  Iiidnslry  org,aiii/.al ions  that 
did  not  notify  I'DA  hy  the  deadline  ol 
their  inlerest  in  participating  in  the 
selection  of  iioiivoting  pharmacy 
compomidiiig  and  |iharniacent ical 
mamifactnring  indnstry  represeiital ives 
have  now  expre.ssed  interest  in 
jiarl icipal ing.  Therefore,  FDA  is 
reopening  the  notification  period  for  an 
additional  two  weeks  .so  that  any 
interested  indnstry  organizations 
wanting  to  jiarticijiate  can  notify  the 
Agency  of  their  interest. 

DATES:  Any  indnstry  organization 
interested  in  particijiating  in  the 
selection  of  ajipropriate  nonvoting 
memhers  to  repre.sent  the  interests  of  the 
])harmacy  compounding  industry  and 
the  pharmaceutical  manufacturing 
industry  on  the  Pharmacy 
Compounding  Advisory  Committee 
should  send  a  letter  stating  the  interest 
to  FDA  by  May  5,  2014,  for  the 
vacancies  announced  in  the  Federal 
Register  on  January  13,  2014  (79  FR 
2177). 


ADDRESSES:  All  letters  of  interest  should 
be  submitted  electronically  to  PCAC@ 
fda.hhs.govmailto:,  or  in  writing  by  mail 
to  Jayne  E.  Peterson,  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  10903  New 
Hampshire  Avenue,  Bldg.  31,  Rm.  2417, 
Silver  Spring,  MD  20993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jayne  E.  Peterson,  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  10903  New 
Hampshire  Ave.,  Bldg.  31,  Rm.  2417, 
Silver  Spring,  MD  20993,  301-796- 
9001,  FAX:  301-847-8533,  email: 

PCA  C@fda.hhs.gov. 

This  notice  is  issued  under  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2)  and  21  CFR  part  14, 
relating  to  advisory  committees. 

Dated:  April  15,  2014. 

Leslie  Kux, 

Assistant  Commissioner  for  Policy. 

|FR  Doc.  2014-08968  Filed  4-18-14;  8:45  mill 
BILLING  CODE  4160-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Fogarty  International  Center;  Notice  of 
Meeting 

Pmsimiit  lo  .section  I0(d)  of  the 
Federal  Advismy  ( iiii  limit  tee  Act ,  as 
amended  (5  I  I..S.C.  App.),  milice  is 
herehy  g,iveii  of  a  meeting,  ol  the  Fogarty 
Intel  iial  ional  ( ienlei  Advisory  Hoard. 

The  meeting  will  he  ojien  to  the 
pnhiic  as  indicated  helow,  with 
attendance  limited  to  space  availahle. 
Individnals  who  plan  lo  attend  and 
need  special  assistance,  such  as  sign 
language  intei  pretation  or  other 
reasonahle  acconmiodat ions,  should 
not iiy  the  Contact  Person  listed  helow 
in  advance  of  the  meeting. 

The  nieeling  will  he  clo.sed  lo  the 
pnhiic  in  accordance  with  the 
lirovisions  set  forth  in  .sections 
552h((:)(4)  and  r)52h(c)((i),  Tillo  5  U..S.C., 
as  amended.  The  grant  applications  and 
the  di.scn.s.sions  could  di.sclo.se 
confidential  trade  .secrets  or  commercial 
jirojierty  .such  as  jiatentahle  materials, 
and  por.sonal  information  concerning 
individuals  a.ssociated  with  the  grant 
applications  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Fogarty  International 
Center  Advisory  Board. 

Date:  May  13,  2014. 

Closed;  May  13,  2014  8:00  a.m.  to  9:45  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Place:  National  Institutes  of  Health, 

Lawton  L.  Chiles  International  House, 
Bethesda,  MD  20892. 

Open:  May  13,  2014  10:00  a.m.  to  4:00  p.m. 
Agenda:  Update  and  discussion  of  current 
and  planned  FIC  activities,  including  global 
health  studies,  programs,  and 
implementation  of  the  Strategic  Idan. 

Idace:  National  Institutes  of  Health, 
l.awton  L.  Chiles  International  House, 
H(;the.sda,  Ml)  20892. 

Oontact  Person:  Robert  Fiss,  Public  Healtb 
Advisor,  Fogarty  International  Center, 

National  Institutes  of  Health,  31  Center  Drive, 
Roctin  H2C02,  Bethesda,  MI)  20892,  (301) 

4 1)()-1 415,  PISSimMA II..NII  I. OOV. 

Any  inter(!sted  person  may  file  writt(!n 
comments  with  the  committee!  by  forwarding 
lb(!  statement  to  the  Contact  Pcirson  listed  on 
tins  notice.  'I'be  stateiinent  sbonld  include  tbe 
name,  address,  t(!l(!])hone  number  and  when 
ai)])lic;able,  tin!  business  or  jerofessional 
affiliation  of  tbe  interesteid  jxirson. 

In  tbe  interest  of  .security.  Nil!  has 
institnteel  stringent  proc:edure.s  for  entrance 
onto  the  NIH  campus.  All  visitor  vehicles, 
including  taxicabs,  hotel,  and  airjeort  shuttles 
will  b(!  in.spected  Imfore  being  allowed  on 
camj)us.  Visitors  will  be  asktid  to  show  one 
form  of  identification  (for  example,  a 
government-issued  photo  ID,  driver’s  license, 
or  jjassport)  ami  to  state  the  purpose  of  their 
visit. 

Information  is  also  available  on  the 
Institute’s/Center’s  borne  i)age:  http:// 
www.fic.  n  ih  .gov/ A  bout /Ad  visory/Pages/ 
default.aspx,  where  an  agenda  and  any 
additional  information  for  tbe  meeting  will 
be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.106,  Minority  International 
Research  Training  Crant  in  the  Biomedical 
and  Behavioral  Sciences;  93.154,  Special 
International  Postdoctoral  Re.search  Program 
in  Acquired  Immunodeficiency  Syndrome; 
93.168,  International  Cooperative 
Biodiversity  Groups  Program;  93.934,  F’ogarty 
International  Research  Collaboration  Award; 
93.989,  Senior  International  Fellowship 
Awards  Program,  National  Institutes  of 
Health  HHS) 

Dated:  April  15,  2014. 

Michelle  Trout, 

Program  Analyst,  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  2014-08946  Filed  4-18-14;  8:45  am] 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heaith 

Nationai  Heart,  Lung,  and  Biood 
institute;  Notice  of  Ciosed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 


552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. , 
as  amended.  The  grant  applications  and 
contract  proposals  and  the  discussions 
could  disclose  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  grant  applications  or 
contract  jirojiosals,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
jirivacy. 

Name  of  Committee:  Niitiomil  ll<!iirl.  Lung, 
iiikI  Blood  Inslitute  .S]!0(:ial  Finphasis  Panel, 
.Sliategy  for  Finding  Ca.ses  of  Mitdcirate-to- 
.SevereCOPD. 

Date:  May  14,  2014. 

Time:  1(1:00  a.m.  to  12:00  p.m. 

Agenda:  To  review  and  (ivaliiate  eonirael 
pro))osal.s. 

Place:  National  Institntcis  of  Health,  6701 
Rockledge  Drive,  Room  7182,  Biitbesda,  MD 
208!)2,  (T(!le])bone  Confer(!nc:e  Call). 

Contact  I'erson:  Susan  Wohler  Sunnarborg, 
Pb.D.,  Scientific  Review  Officer,  Office  of 
Scientific  Reviiiw/DFRA,  National,  Ihiart, 
Lung,  and  Blood  Institute,  6701  Rockhidge 
Drive,  Room  7182,  Bethesda,  MD  20892, 

■S'  I  j  n  narhorgsvi^i)]  thihi.nih.gov. 

Name  of  Committee:  National  Hoai1,  Lung, 
and  Blood  Institute  Spoc:ial  Kmjjhasis  Panel, 
NHLBl  Short  Term  Medical  Student  Re.search 
Fxperience. 

Date:  May  19,  2014. 

T/me;  1 1 :00  a.m.  to  4:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
ajjplications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  7196,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Fenson;  Charles  Joyce,  Ph.D., 
Scientific  Review  Officer,  Office  of  Scientific 
Review/DERA, National  Heart,  Lung,  and 
Blood  Institute,  6701  Rockledge  Drive,  Room 
7196,  Bethesda,  MD  20892-7924,  301-435- 
0288,  cjoyce@nblbi.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  April  15,  2014. 

Michelle  Trout, 

Program  Analyst,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  2014-08944  Filed  4-18-14;  8:45  am) 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Eunice  Kennedy  Shriver  National 
Institute  of  Child  Health  and  Human 
Development;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  a  meeting  of  the  Board 
of  Scientific  Counselors,  NICHD. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C.,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
jirograms  and  projects  conducted  by  the 
Ininice  Kennedy  Shriv(!r  National 
Institute  Of  Child  Health  And  Ihnnan 
l)(!vel()pinent,  including  considmalion 
of  ])ersonn(!i  (jualifications  and 
perfonnance,  and  the  comjielenci!  of 
individual  invesligators,  the  disclosnri! 
of  which  would  constitiib!  a  clearly 
nnwarrant(!d  invasion  of  personal 
jH'ivacy. 

Name  of  Committee:  Bnnrd  of  Scientific 
( ionnselor.s,  NICI  ID. 

Date:  )nne  (i,  2014. 

Closed:  8:00  a.m.  to  4:00  )).in. 

Agenda:'\'o  niviow  and  evaluate  ])er.sonal 
c|nalification.s  and  jxirformance,  and 
comjxitence  of  individual  invest igator.s. 

Place:  National  Institutes  of  Health, 

Building  31  A,  Conference  Room  2A48,  31 
(’.(inter  Drive,  Bethesda,  MD  20892. 

Contact  Fenson;  CONSTAN  TINE  A. 
.STRATAKIS,  MD.  D(med)Sci  SCIENTIFIC 
DIRECTOR,  Eunice  Kennedy  Shrivcir 
National  In.stitnte  of  Child  Healtb  and 
Human  Develoj)ment,  NIH,  Building  31  A, 
Room  2A46,  31  Center  Drive,  Bethesda,  MD 
20892,  301-594-5984,  stratakc@mail.nib.gov. 

Information  is  also  available  on  the 
Instituto’s/Center’s  homo  pagc.bttp:// 

WWW.  nicb  d. nib.gov/abont/meetings/2l)  1 3/ 
Pages/1 20613.aspx,  whore  an  agenda  and  any 
additional  information  for  the  meeting  will 
be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assi.stance 
Program  Nos. 93. 864,  Popidation  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 

Dated;  April  15,  2014. 

Michelle  Trout, 

Program  Analyst,  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  2014-08943  Filed  4-18-14;  8:45  am) 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Nursing  Research; 
Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  a  meeting  of  the 
National  Advisory  Council  for  Nursing 
Research. 
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The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  acc:ommodations,  should 
notify  the  (Contact  Person  listed  below 
ill  advance  of  the  meeting. 

The  meeting  will  he  clo.sed  to  the 
])ut)lic  ill  accordance  with  the 
jirovisioiis  .set  forth  in  sections 
r).'’)2l)(c)(4)  and  .'■).'')2t)(c)(t)),  Title  5  IJ.S.t:., 
as  aiiieiided.  The  grant  apjilicatioiis 
aiid/or  contract  projio.sals  and  the 
discussions  could  disclose  coiifideiilial 
trade  secrets  or  coiiiniercial  property 
such  as  jiatentahle  material,  and 
personal  inforination  concerning 
individuals  associated  with  the  grant 
apjilicatioiis  and/or  contract  pr()|)osals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ndiitc  of  domniillra:  Nalioiuil  Advisory 
Council  for  Nursing  Kosoarch. 

Dole:  May  20-21, 2014. 

Open:  May  20,  2014,  1:00  ji.iu.  to  .I:!)!)  ji.iu. 

/Igcuf/o;  Discussion  of  Program  Policies 
and  Issues. 

Plaee:  National  Institutes  of  I  iealth. 

Building  21,  21  Center  Drive,  Olh  t'’loor,  C 
Wing,  Kooin  0,  Bethesda,  MD  20092. 

Closed:  May  21,  2014,  9:00  a.in.  to  1 :00 
p.in. 

Af^enda:  'I’o  review  and  evaluate  grant 
applications. 

P/of;o;  National  Institutes  of  Health, 

Building  21,  21  Center  Drive,  0th  Floor,  C 
Wing,  Room  0,  Bethesda,  MD  20892. 

Contact  Person:  Ann  R.  Knebel,  DNSC,  RN, 
FAAN,  Deputy  Director,  National  Institute  of 
Nursing  Research,  National  Institutes  of 
Health,  21  Center  Drive,  Building  21 ,  Room 
5B05,  Bethesda,  MD  20892,  201-496-8220, 
knebelaT®maiI. nih.gov. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
onto  the  NIH  campus.  All  visitor  vehicles, 
including  taxicabs,  hotel,  and  airport  shuttles 
will  be  inspected  before  being  allowed  on 
campus.  Visitors  will  be  asked  to  show  one 
form  of  identification  (for  example,  a 
government-issued  photo  ID,  driver’s  license, 
or  passport)  and  to  state  the  purpose  of  their 
visit. 

Information  is  also  available  on  the 
Institute’s/Center’s  home  page:  wofirw. nih.gov/ 
ninr/a  advisory.html,  where  an  agenda  and 
any  additional  information  for  the  meeting 
will  be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.361,  Nursing  Research, 
National  Institutes  of  Health,  HHS) 


Dated:  April  15,  2014. 

Michelle  D.  Trout, 

Program  Analyst,  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  2014-08945  Filed  4-18-14;  8:45  am] 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heaith 

Eunice  Kennedy  Shriver  National 
Institute  of  Child  Health  and  Human 
Development;  Notice  of  Meeting 

PnrsnanI  to  suction  10(a)  of  the 
Fudural  Advisory  ('.oininittuu  Act,  as 
amuiidud  (.5  ll.S.d.  Ap|).),  notice  is 
liuruhy  given  of  a  meeting  of  llie 
National  Advi.sory  Hoard  on  Medical 
Kehahilitation  Ke.search. 

The  nnuiting  will  hi;  ojmmi  to  the 
jnihlic,  with  attendance  limited  to  sjiace 
available.  Individuals  who  plan  to 
iittend  and  need  sjiecial  a.ssi.stance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  slum  Id 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  National  Advisory 
Board  on  Medical  Rehabilitation  Research. 

Date:  May  .5-6,  2014. 

l  ime:  May  5,  2014,  9:00  a.m.  to  5:00  ji.m. 

Agenda:  NICHD  Director’s  Report;  NCMRR 
Acting  Director’s  Rej)ort;  l^resentations  hy  the 
Patient-Centered  Outcomes  Research 
Institute,  the  Food  and  Drug  Administration, 
and  the  Center  for  Medicare  and  Medicaid 
Service;  Coordinating  Rehabilitation 
Research  activities  across  NIH. 

Place:  Hilton  Washington  DC/Rockville, 
Hotel  &  Executive  Meeting  Center,  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Time:  May  6,  2014,  8:30  a.m.  to  12:00  p.m. 

Agenda:  Research  talk  on  Sleep  by  Board 
Member,  Edgar  Garcia-Rill,  Ph.D.;  Other 
business  of  the  NABMRR. 

Place:  Hilton  Washington  DC/Rockville, 
Hotel  &  Executive  Meeting  Center,  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Ralph  M.  Nitkin,  Ph.D., 
Acting  Director,  National  Center  for  Medical 
Rehabilitation  Research  (NCMRR)  Director, 
Biological  Sciences  and  Career  Development 
Program,  NCMRR,  Eunice  Kennedy  Shriver 
National  Institute  of  Child  Health  and 
Human  Development,  NIH,  DHHS,  6100 
Executive  Boulevard,  Room  2A03,  Bethesda, 
MD  20892-7510,  (301)  402-4206,  rn21e@ 
nih.gov. 

Information  is  also  available  on  the 
Institute’s/Center’s  home  page: 

http://www.nichd.nih.gov/about/advisory/ 
nabmrr/Pages/index.aspx  where  the  current 
roster  and  minutes  from  past  meetings  are 
posted. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 


Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 

Dated:  April  15,  2014. 

Michelle  Trout, 

Program  Analyst,  Office  of  Federal  Advisory 
Committee  Policy. 

|I'K  Doc.  2014-08941  Mlod  4-18-14:  8:45  Hin| 

BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  Section 
liri()()(c)(2)(A)  of  the  PajuM  work 
Kednclion  Act  of  195).')  concerning 
oj)portnnity  for  jinhlic  comment  on 
pro|)o.se(l  collection.s  of  information,  the 
Snb.stance  Abn.se  and  Mental  Health 
Services  Admini.stration  will  publish 
|)eriodic  summaries  of  jirojio.sed 
projects.  To  recpiest  more  information 
on  the  propo.sed  jirojects  or  to  obtain  a 
copy  of  tbe  information  collection 
plans,  call  tbe  SAMI  ISA  Rejiorts 
Clearance  Officer  on  (240)  270-1243. 

Oomments  are  invited  on:  (a)  Wbether 
tbe  proposed  collections  of  information 
are  neces.sary  for  the  jiroper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  .shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  Protection  and 
Advocacy  for  Individuals  With  Mental 
Illness  (PAIMI)  Annual  Program 
Performance  Report  (0MB  No.  0930- 
0169) — Extension 

The  Protection  and  Advocacy  for 
Individuals  with  Mental  Illness  (PAIMI) 
Act  at  42  U.S.C.  10801  et  seq., 
authorized  funds  to  the  same  protection 
and  advocacy  (P&A)  systems  created 
under  the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  of 
1975,  knovwi  as  the  DD  Act  (as  amended 
in  2000,  42  U.S.C.  15001  et  seq.].  The 
DD  Act  supports  the  Protection  and 
Advocacy  for  Developmental 
Disabilities  (PADD)  Program 
administered  by  the  Administration  on 
Intellectual  and  Developmental 
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Di.sabilitio.s  (All)l))  within  the 
Adinini.stnition  on  (loinnuinity  l.iving. 
AIDI)  is  tho  load  lodoral  l^&A  agency. 
'I’ho  I’AIMI  Program  supports  tho  same 
governor-designated  F&A  systems 
established  under  the  DD  Act  hy 
providing  legal-based  individual  and 
systemic  advocacy  services  to 
individuals  with  significant  (severe) 
mental  illness  (adults)  and  significant 
(severe)  emotional  impairment 
(children/youth)  who  are  at  risk  for 
abuse,  neglect  and  other  rights 
violations  while  residing  in  a  care  or 
treatment  facility. 

In  2000,  the  PAIMI  Act  amendments 
created  a  57th  P&A  system — the 
American  Indian  Consortium  (the 
Navajo  and  Hopi  Tribes  in  the  Four 
Corners  region  of  the  Southwest).  The 
Act,  at  42  U.S.C.  10804(d),  states  that  a 
P&A  system  may  use  its  allotment  to 
provide  representation  to  individuals 
with  mental  illness,  as  defined  by 
section  42  U.S.C.  10802(4)(B)(iii) 
residing  in  the  community,  including 
their  own  home,  only,  if  the  total 
allotment  under  this  title  for  any  fiscal 
year  is  $30  million  or  more,  and  in  such 
cases  an  eligible  P&A  system  must  give 
priority  to  representing  PAIMI-eligible 
individuals,  as  defined  by  42  U.S.C. 
10802(4)(A)  and  (B)(i). 

The  Children’s  Health  Act  of  2000 
(CHA)  also  referenced  the  state  P&A 


system  authority  to  obtain  information 
on  incidemts  of  .s(H;lusion,  restraint  ;nid 
related  deaths  |see,  (IIIA,  I’art  II  at  42 
U.S.C.  200ii-l|.  l^AIMI  Program  formula 
grants  awarded  hy  SAMHSA  go  directly 
to  each  of  tho  57  governor-designated 
P&A  systems.  Those  systems  are  located 
in  each  of  the  50  states,  the  District  of 
Columbia,  the  American  Indian 
Consortium,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  the  Commonwealth  of 
Puerto  Rico,  and  the  U.S.  Virgin  Islands. 

The  PAIMI  Act  at  42  U.S.C.  10805(7) 
requires  that  each  P&A  system  prepare 
and  transmit  to  the  Secretary  HHS  and 
to  the  head  of  its  State  mental  health 
agency  a  report  on  January  1.  This 
report  describes  the  activities, 
accomplishments,  and  expenditmes  of 
the  system  during  the  most  recently 
completed  fiscal  year,  including  a 
section  prepared  by  the  advisory 
council  (the  PAIMI  Advisory  Council  or 
PAC)  that  describes  the  activities  of  the 
council  and  its  independent  assessment 
of  the  operations  of  the  system. 

The  Substance  Abuse  Mental  Health 
Services  Administration  (SAMHSA) 
proposes  no  revisions  to  its  annual 
PAIMI  Program  Performance  Report 
(PPR),  including  the  advisory  covmcil 
section,  at  this  time  for  the  following 
reasons:  (1)  AIDD  is  currently  piloting  a 
PADD  PPR.  The  results  of  the  pilot  will 


not  h(!  available  uulil  Oclolair  2014  (FY 
2015).  (2)  wluMi  IIk!  AIDI)/A(;I.  PPK  is 
filial,  SAMHSA  will  revise  its  PPR,  as 
ajijiropriate,  for  consistency  with  the 
annual  reporting  requirements  under 
the  PAIMI  Act  and  Rules  |42  CFR  part 
51  j;  (3)  SAMHSA  will  develop  a 
mechanism  to  facilitate  electronic 
submission  of  the  annual  PAIMI  PPR 
and  ACR  as  recommended  in  the 
Evaluation  of  the  Protection  and 
Advocacy  for  Individuals  with  Mental 
Illness  (PAIMI)  Program,  Phase  III. 
Evaluation  Report  al  Report  (SAMHSA 
(2011).  Evaluation  of  the  Protection  and 
Advocacy  for  Individuals  With  Mental 
Illness  (PAIMI)  Program,  Phase  III.  Final 
Report.  HHS  Pub.  No.  PEP12- 
EVALPAIMI.  Rockville,  MD:  CMHS, 
SAMHSA).  (4)  GPRA  requirements  for 
the  PAIMI  Program  will  be  revised  as 
appropriate  to  ensure  that  SAMHSA 
obtains  information  that  closely 
measures  actual  outcomes  of  programs 
that  it  funds  and  (5)  SAMHSA  will 
reduce  wherever  feasible  the  current 
reporting  burden  by  removing  any 
information  that  does  not  facilitate 
evaluation  of  the  programmatic  and 
fiscal  effectiveness  of  a  state  P&A 
system.  The  current  report  formats  will 
be  effective  for  the  FY  2014  PPR  reports 
due  on  January  1,  2015.The  annual 
burden  estimate  is  as  follows: 


Number  of 
respondents 

Number  of 
responses  per 
respondent 

Hours  per 
response 

Total  hour 
burden 

Program  Performance  Report  . 

57 

1 

26 

1,482 

Advisory  Council  Report  . 

57 

1 

10 

570 

Total  . 

57 

2,052 

Send  comments  to  Summer  King, 
SAMHSA  Reports  Clearance  Officer, 
Room  2-1057,  One  Choke  Cherry  Road, 
Rockville,  MD  20857  or  email  her  a 
copy  at  summer.king@samhsa.hhs.gov. 
Written  comments  should  he  received 
by  June  20,  2014. 

Siuniner  King, 

Stdfistician. 

II  K  Doc.  2014-  (1(1(177  I'ilod  4-1(1-14;  (1:4.1  aiii| 
BILLING  CODE  4162-20-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Agency  Information  Collection 
Activities:  Various  Contract  Related 
Forms  That  Will  Be  Included  in  the 
Homeland  Security  Acquisition 
Regulation,  DHS  Form  0700-01,  DHS 
Form  0700-02,  DHS  Form  0700-03, 
DHS  FORM  0700-04 

agency:  Office  of  (ihief  Procureiiieiil 
Officer,  Ac(|ui.sili()ii  Policy  and 
l.egislalioii  Office,  1)1  hS. 

ACTION:  liO-Day  Notice  and  reiiuesl  lor 
coinmeiits;  I'ixleiision  wilhoul  (ihaiige, 
KiOO  ()()()2 

SUMMARY:  The  DepartinenI  of  I  ioinelaiid 
.Seciirily,  ( )lli(:e  oK  ihiel  I’rociireinenI 
( Ifficer,  A(:(|uisition  Policy  and 
l.egislalioii  ( lllice,  will  siihiiiit  Ihe 
iollowiiig  liiloriiiat ion  ( iolleclioii 
Ke(|iie.sl  (ICK)  lo  1  he  ( )lli(:e  of 


Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (Pub.  L.  104-13,  44  U.S.C.  Chapter 
35). 

DATES:  tiommeiits  are  encouraged  and 
will  be  accejited  until  June  20,  2014. 
This  jirocess  is  conducted  in  accordance 
with  5  CFR  1320.1. 

ADDRESSES:  Written  comments  and 
(|uestions  ahoiit  this  iiiformation 
Collection  Ke(|iiest  should  he  forwarded 
to  I  he  ( Ifi  ice  of  t  he  Chief  ProcmiKnit 
( lllicer,  Ac(|iiisit ion  Policy  and 
I .egislat ion  ( )iiice,  I  )l  I.S  Attn.:  ( ianiara 
Francis,  I  )eparl  meni  of  I  lonieland 
.Security,  ( llfice  of  the  ( ihief 
Procnrenient  ( Ifficer,  Pooni  .'II  M, 
Washinglon,  I )( !  20528, 

( '.(im(ini.l'iniu  is('iih(i. (Ills. gov,  202  '1'17 
5904. 
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SUPPLEMENTARY  INFORMATION:  I  liis 
iiitorination  colhiclion  under  tin; 
lloiiudand  S(!(:urity  A(:(|ui.siti()n 
K(!gulation  (IISAK)  is  iKJCussary  in  order 
to  iinpleniont  applicable  jiarts  of  the 
f’AK  (48  (^FR).  'I’he  four  forms  under 
this  {;olloction  of  information  request 
are  used  by  offerors,  contractors,  and  the 
general  public  to  comply  with 
requirements  in  contracts  awarded  by 
the  Department  of  Homeland  Security 
(DHS).  The  four  forms  are  DflS  Form 
0700-01,  Cumulative  Claim  and 
Reconciliation  Statement;  DHS  Form 
0700-02,  Contractor’s  Assignment  of 
Refund,  Rebates,  Credits  and  Other 
Amounts;  DHS  Form  0700-03, 
Contractor’s  Release;  and  DHS  Form 
0700-04,  Employee  Claim  for  Wage 
Restitution.  These  four  forms  will  be 
used  by  contractors  and/or  contract 
employees  during  contract 
administration. 

The  information  will  be  used  by  DHS 
contracting  officers  to  ensure 
compliance  with  terms  and  conditions 
of  DHS  contracts  and  to  complete 
reports  required  by  other  Federal 
agencies  such  as  the  General  Services 
Administration  and  the  Department  of 
Labor.  If  this  information  is  not 
collected,  the  DHS  could  inadvertently 
violate  statutory  or  regulatory 
requirements  and  the  DHS’s  interest 
concerning  inventions  and  contractor’s 
claims  would  not  be  protected. 

There  has  been  an  increase  in  the 
estimated  annual  burden  hours 
previously  reported  for  this  collection. 
An  adjustment  in  annual  burden  is 
necessary  at  this  time  in  the  amount  of 
902  actions  and  hours.  The  initial 
annual  burden  was  based  on  a  lower 
number  of  contract  actions  which 
related  to  the  fact  that  DHS  was  a  new 
agency  with  consolidated  acquisition 
procedures,  processes,  and  policies. 
Although,  there  is  an  increase  in  the 
(estimated  burdened  hours,  there  is  no 
change  in  the  information  being 
collected. 

Tbe  Office  of  Management  and  Hndgel 
is  |)articnlarly  inter(!st(!d  in  comments 
wbicb: 

t.  Evaluate  whether  the  proposed 
collection  of  information  is  nec(!s.sary 
for  th(!  pro|)(;r  |)erformance  of  the 
functions  of  Ibe  agfmey,  including 
whether  tin;  information  will  have; 
practical  utility; 

2.  I'ivalnale  the  accnracy  ol  the 

ag, (nicy’s  estimate  ot  the  burden  ol  the 
|)roposed  collection  ol  inlormalion, 
inclndiii)’  the  validity  ol  Ibe 
inelbodology  and  assninpl ions  used; 

3.  I'inbance  the  (|nalily,  niilily,  and 
clarity  of  the  information  to  be 

col  lected;  and 


4.  Minimi/.e  Ibe  burden  of  Ibe 
collection  of  information  on  those  who 
are  to  res|)ond,  including  tbrougb  the 
use  of  appro|)riate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Analysis 

Agency:  Office  of  Chief  Procurement 
Officer,  Acquisition  Policy  and 
Legislation  Office,  DHS. 

Titie:  Various  Contract  Related  Forms 
That  Will  Be  Included  in  the  Homeland 
Security  Acquisition  Regulation. 

OMB  Number:  1600-0002. 

Frequency:  On  Occasion. 

Affected  Public:  Private  sector. 

Number  of  Respondents:  9537. 

Estimated  Time  per  Respondent:  1 
hours. 

Total  Burden  Hours:  9537. 

Dated:  April  16,  2014. 

Margaret  H.  Graves, 

Deputy  Chief  Information  Officer. 

IFR  Doc.  2014-09012  Filed  4-18-14;  8:45  am] 
BILLING  CODE  9110-9B-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Agency  Information  Collection 
Activities:  Regulation  on  Agency 
Protests 

AGENCY:  Office  of  Chief  Procurement 
Officer,  Acquisition  Policy  and 
Legislation  Office,  DHS. 

ACTION:  60-Day  Notice  and  request  for 
comments;  Extension  without  Change, 
1600-0004. 

SUMMARY:  The  Department  of  Homeland 
Security,  Office  of  Chief  Procurement 
Officer,  Acquisition  Policy  and 
Legislation  Office,  will  submit  the 
following  Information  Ciollection 
Reque.st  (K3<)  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (Public  Law  1t)4-l3,  44  U.S.C. 

( ;ba|)ter  35). 

DATES:  Comnienis  are  enconraged  and 
will  be  accejiled  until  jiiiie  20,  2014. 
This  pi'iice.ss  is  conducted  in  accordance 
with  5  CFR  1320.1. 

ADDRESSES:  Wrillen  comments  and 
(|neslions  about  llii.s  liiloi  mat  ion 
(iollectioii  Ke(|ne.sl  slionid  be  lorwarded 
to  the  (  mice  of  the  ( iliiel  ProcimienI 
( lllicer,  Ac(|nisilion  Policy  and 
I  .eg.islal ion  ( )Hice,  I  )l  I.S  Attn.;  ( iaiiiara 
Francis,  DepailmenI  ol  I  lonielami 
.Seem  it  y,  ( illice  ol  the  ( iliiel 
Prociiremeiil  ( lllicer,  Fooni  .31  14, 


Wasliinglon,  DC  20528, 
(i<im(ir(i.l'’r(inci.s(«)lui.dbs.g<)V,  202-  447- 
.5904. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Acquisition  Regulation  (FAR); 

48  CFR  (ibajiter  1  provides  general 
procedures  on  handling  protests 
submitted  by  contractors  to  federal 
agencies.  This  regulation  provides 
detailed  guidance  for  contractors  doing 
business  with  acquisition  offices  within 
the  Department  of  Homeland  Security 
(DHS)  to  implement  the  FAR.  FAR  Part 
33.103,  Protests,  Disputes,  and  Appeals 
prescribe  policies  and  procedures  for 
filing  protests  and  for  processing 
contract  disputes  and  appeals. 

DHS  will  not  be  asking  for  anything 
outside  of  what  is  already  required  in 
the  FAR.  Should  anything  outside  the 
FAR  arise,  DHS  will  submit  a  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  The  prior  information 
collect  request  for  OMB  No.  1600-004 
was  approved  through  May  31,  2014  by 
OMB  in  a  Notice  of  OMB  Action. 

The  information  being  collected  will 
be  obtained  from  contractors  as  part  of 
their  submissions  whenever  they  file  a 
bid  protest  with  the  Department’s 
Components.  The  information  will  be 
used  by  DHS  officials  in  deciding  how 
the  protest  should  be  resolved.  Failure 
to  collect  this  information  would  result 
in  delayed  resolution  of  agency  protests. 

According  to  Federal  Procurement 
Data  System  (FPDS),  the  number  of 
protest  has  increased  each  year  over  the 
past  two  years  in  annual  respondent  and 
burden  hours.  This  increase  in  current 
protest  activity  is  not  the  result  of  a 
deliberate  program  change,  but  from  a 
new  estimate  of  actions  that  are  not 
controllable  by  the  Federal  government. 
Although,  the  number  of  protest  has 
increased,  there  has  not  been  any 
change  in  the  information  being 
collected. 

The  Office  of  Management  and  Budget 
is  j)articularly  interested  in  comments 
which: 

1.  Evaluate  whether  the  pr()|)(>sed 
collection  of  iuiormation  is  nece.s.sary 
for  tbe  |)roper  performance  of  the 
liiiictioiis  of  the  agency,  inchidiiig 
whether  tbe  information  will  have 
liractical  utility; 

2.  I'ivalnate  the  accuracy  of  the 
agency’s  estimate  of  tbe  biirdeii  ot  Ibe 
propo.sed  collection  of  iidormat ion, 
iiicbiding,  tin;  validity  of  the 
melliodology  and  assumptions  n.sed; 

.3.  Eidiance  Ibe  (pialily,  utility,  and 
clarity  ol  Ibe  inlormalion  to  be 
collected;  and 

4.  Minimi/.e  Ibe  burden  ol  the 
collection  ol  i  ntoi  teal  ion  on  llio.se  who 
are  to  respond,  inclnding,  lln(ing,b  the 
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use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Analysis 

Agency:  Office  of  Chief  Procurement 
Officer,  Acquisition  Policy  and 
Legislation  Office,  DHS. 

Title:  Regulation  on  Agency  Protests. 
OMB  Number:  1600-0004. 

Frequency:  Annually. 

Affected  Public:  Private  Sector. 

Number  of  Respondents:  95. 

Estimated  Time  per  Respondent:  2 
hours. 

Total  Burden  Hours:  190. 

Dated:  April  16,  2014. 

Margaret  H.  Graves, 

Deputy  Chief  Information  Officer. 

|FR  Doc.  2014-09011  Filed  4-18-14;  8:45  am) 

BILLING  CODE  4410-10-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
lUSCG  2014  0207] 

Information  Colloction  Request  to 
Office  of  Manaqoment  and  Budget 

AOrNCY:  (  irmsi  (  iiiiiid,  I  )l  I,'. 

ACTION:  .'lixlv  diiy  iKilicti  iiti|iHt.‘il itip, 
(iiiMiiiriiln. 

SUMMAHY:  In  i.i)iii|)li:iiii.i!  witli  llie 
l’ii|Mrrwfiik  Ki*<lii(:liiiii  Al  l  iil  l'l'l!».  IIm! 

I  (  iii:i.';t  ( iiiiiid  iiil)!ii(l.'i  In  siiliiiiil  iiii 
liiloi  iiialidii  ( idlliictiiin  P<!(|ii(!.';l  (l(  iHs)  Id 
till!  ( Iflicd  df  Miiiiagiaiii!iil  and  Itiidpdl 
(( )Mlt),  ( lllici!  di  liiidi  inal  idii  and 
Knipilaldi y  Allairs  (( )II<A),  i(!(|ii(!.sl iiij>, 
approval  ol  an  nxlnnsidii  Id  tlin 
Idlldwing  cdlleci ion  of  iiddrinat inn: 

1 62r)-(l()7.1,  Alleralidii  ol  Unreasdnahly 
( Ihsiriiclive  Ih  idgcis.  Our  ICK  dcscrihes 
the  information  we  .seek  to  collect  from 
the  public.  Hefore  .submitting  this  ICK  to 
OIKA,  the  Coast  Cuard  is  inviting 
comments  as  described  below. 

DATES:  Comments  mu.st  reach  the  Coast 
Cuard  on  or  before  June  20,  2014. 
ADDRESSES:  You  may  submit  comments 
identified  by  Coast  Guard  docket 
number  IUSCG-2014-0207]  to  the 
Docket  Management  Facility  (DMF)  at 
the  U.S.  Department  of  Transportation 
(DOT).  To  avoid  duplicate  submissions, 
please  use  only  one  of  the  following 
means: 

(1)  Online:  http:// 
www.regulations.gov. 

(2)  Mail:  DMF  (M-30),  DOT,  West 
Building  Ground  Floor,  Room  W12-140, 


1200  New  Jersey  Avenue  SE., 

Washington,  DG  20590-0001. 

(3)  Hand  delivery:  Same  as  mail 
address  above,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  202-366-9329. 

(4)  Fax:  202-493-2251.  To  ensure 
your  comments  are  received  in  a  timely 
manner,  mark  the  fax,  to  attention  Desk 
Officer  for  the  Coast  Guard. 

The  DMF  maintains  the  public  docket 
for  this  Notice.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  Notice  as 
being  available  in  the  docket,  will 
become  part  of  the  docket  and  will  be 
available  for  inspection  or  copying  at 
Room  W12-140  on  the  West  Building 
Ground  Floor,  1200  New  Jersey  Avenue 
SE.,  Washington,  DG,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  k'ederal  holidays.  You  may  also 
find  the  docket  on  the  Internet  at  http:// 
www.regula1ions.gov. 

Coj)io.s  of  tin;  ICR(.sJ  are  available 
tbrougb  the  docket  on  the  Internet  at 
htlp://www.regul(ilions.g()v. 

Additionally,  cojiies  are  available  froni; 

( liininiandant  |(  Ig  612),  Alin  Paperwork 
Kednclion  Acl  Manager,  I  )..S.  ( loast 
( inard,  270.T  Marlin  l.niber  King  )r.  Ave. 
.'>F.,  .Mop  77  I  (I,  Wasbinj'lon,  I )( i  2(l!>tFl 
7  /  m, 

I  on  runTiirn  infommation  contact:  Mr 

Aiilboiiy  .'iiiiilb,  (  Illicit  ol  I  nioi  mat  ion 
Manag,»tiiMinl .  Icbtpboiin  47!>  !t!«.'t2, 
Ol  l;ix  2.(F'.  ,'172  It4ll!»,  lor  (piital  loiifi  on 

I I  KIM  I  doi.imiitnlti.  (  iotilai.l  Ma.  (  ilini  yl 
(iolliiei.  Prog, tain  Mfniag,»ir,  Nocf  itl 

(  tpiiralion.';,  202  tl.l.  <1626.  lot 
(pin.';l  ion.'i  on  I  In;  docktti . 

SUI'FM  FMFNTARY  INFORMATION: 

Public  I'iirticipalioii  and  KeipieNl  Ittr 
( iniiiiiieiilN 

I  bis  Notice  otlies  on  lint  .'inlbotily  of 
the  Paperwork  Kttdtiction  Act  of  1995; 

44  I  )..S.C.  Gba|)ler  35,  as  jmntnded.  An 
ICK  is  an  application  to  ( )IKA  .seeking 
the  ajtproval,  extension,  or  ntnewal  of  a 
Coa.st  Guard  collection  of  information 
(Collection).  The  ICK  contains 
information  de.scribing  the  Collection’s 
jturpose,  the  Collection’s  likely  burden 
on  the  affected  public,  an  exj)lanation  of 
the  nece.s.sity  of  the  Collection,  and 
otht;r  important  information  describing 
the  Collection.  There  is  one  ICR  for  each 
Collection. 

The  Coast  Guard  invites  comments  on 
whether  these  ICRs  should  be  granted 
based  on  the  Collections  being 
necessary  for  the  proper  performance  of 
Departmental  functions.  In  particular, 
the  Coast  Guard  would  appreciate 
comments  addressing:  (1)  The  practical 
utility  of  the  Collections;  (2)  the 


accuracy  of  the  estimated  burden  of  the 
Collections;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of 
information  subject  to  the  Collections; 
and  (4)  ways  to  minimize  the  burden  of 
the  Collections  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  In  response  to 
your  comments,  we  may  revise  these 
ICRs  or  decide  not  to  seek  approval  of 
revisions  of  the  Collections.  We  will 
consider  all  comments  and  material 
received  during  the  comment  period. 

We  encourage  you  to  respond  to  this 
request  by  submitting  comments  and 
related  materials.  Comments  must 
contain  the  OMB  Control  Number  of  the 
ICR  and  the  docket  number  of  this 
request,  [USCG— 2014-0207],  and  must 
be  received  by  June  20,  2014.  We  will 
post  all  comments  received,  without 
change,  to  http://www.regulations.gov. 
They  will  include  any  personal 
information  you  jmwide.  W(!  have  an 
agreement  with  DOT  to  use  tbeir  DMF. 
Please!  s(!(!  Ibe  “Privacy  Act’’  paragrapb 
below. 

.Submit ting  comiiieiilN 

If  yiiii  submit  a  coimiKiiit,  |)b;as(; 
iuebubi  lint  (bickel  iiumbei  |l  I.M  i(  i 
2.1)  I  4  112.07 1,  i  iidicaUt  Ibe  ;:|i<;cili( 

.seclidii  III  ibe  iliii.iimetil  In  wliicb  eai.li 
i.nmiiieiil  applie.s,  prnvii 1 1 eg,  a  lea.snii  Ini 
itai.b  (.niiiieeiil.  Ynii  may  .SMlimil  ynm 
(  .nmmeniti  and  malei  iai  nidiiie  |  viti 
III  1 1  i://\viv{v.icr,iil(il  n  by  lax, 

mad,  III  hand  delivery,  bill  pleatie  use 
nidy  line  nl  these  inean.s.  II  ynn  .sniiniil 
a  (.nnnmtnl  nnline  via 
[vww.irf’iiliiliiiiin.fuiv,  il  will  be 
i.nn.sideied  received  by  Ibe  (  ina.st  ( inard 
wliitn  ynn  .siK.ce.s.sbdl  y  Iranttniil  the 
cnmnient.  il  ynn  lax,  hand  deliver,  nr 
mail  ynm  cninmeni,  il  will  be 
ennsidered  as  having,  beten  ictceived  by 
Ibittinasl  (inard  when  il  is  recetived  at 
Ibe  DMF.  We  recomuHtnd  you  inebuht 
your  uaiiH!,  mailing  addre.ss,  an  email 
address,  or  olber  contact  iidormatioii  in 
Ibe  body  of  your  documeiil  .so  Ibal  we; 
can  contact  you  if  we  bav(!  (jue.slioiis 
regarding  your  .submis.sion. 

You  may  submit  your  comments  and 
material  by  electronic  means,  mail,  fax, 
or  delivery  to  the  DMF  at  the  addre.ss 
under  ADDRESSES;  but  please  submit 
them  by  only  one  means.  To  submit 
your  comment  online,  go  to  http:// 
www.regulations.gov,  and  type  “USCC— 
2014-0207’’  in  the  “Search”  box.  If  you 
submit  your  comments  by  mail  or  hand 
delivery,  submit  them  in  an  unbound 
format,  no  larger  than  8 V2  by  1 1  inches, 
suitable  for  copying  and  electronic 
filing.  If  you  submit  comments  by  mail 
and  would  like  to  know  that  they 
reached  the  Facility,  please  enclose  a 
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stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period  and  will  address 
them  accordingly. 

Viewing  comments  and  documents: 

To  view  comments,  as  well  as 
documents  mentioned  in  this  Notice  as 
being  available  in  the  docket,  go  to 
http://www.regulations.gov,  click  on  the 
“read  comments”  box,  which  will  then 
become  highlighted  in  blue.  In  the 
“Search”  box  insert  “USCG— 2014- 
0207”  and  click  “Search.”  Click  the 
“Open  Docket  Folder”  in  the  “Actions” 
column.  You  may  also  visit  the  DMF  in 
Room  W12-140  on  the  ground  floor  of 
the  DOT  West  Building,  1200  New 
Jersey  Avenue  SE.,  Washington,  DC 
20590,  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Frivacy  Act 

Anyone  can  .siiarch  I  he  electronic 
form  of  coniinents  njcMilved  in  dockcils 
hy  tlie  name  of  tlie  individual 
.snhinill ing  tlie  comment  (or  signing  the 
comment,  il  siihmitted  on  hehall  ol  an 
association,  hnsiness,  lahoi  union,  etc  ). 
Yon  may  review  a  I'rivacy  Act  slalenieni 
regaiding  ( ioasi  ( inard  |inhli(.  dockets  in 
till!  jail  nary  t '/,  y.dlitt,  issue  iil  the 
l  ederal  Kegislei  ('/it  I  K  :Ctl(>) 

liil(ii'iiialiitii  ( adieclioii  lti‘i|iiesl 

I  lillc  Allei  nation  ol  nniea!ionaldy 
(  Ih.nl  1  net  i  ve  III  n  Iges. 

(  hill)  (  '.iiiiliol  Niiniliri  l(i;'.!i  (I07!l 

.‘>M/nin(M  y  I  he  col  led  ion  ol 
iniornialion  is  a  ie(|ne.'il  to  deleiniine  il 
the  hriih'e  i?;  nniea.sonalily  oli.sli  ni  l  ive  to 
navigation. 

Nrril:  ;t:i  1 '}<)'] .  :.(i7.  ,m  i ,  !,i;t, 
!.I4,  .M!).  Ml.,  !)l  /,  :.:d,  :.22,  and 
1)24  anthori/.e  the  ( ioa.sl  ( inard  to 
removf!  or  alter  the  bridges  and 
causeways  that  g,o  over  n;ivig,alile  waters 
of  I  he  I  Inited  .States  and  (liiemed  to  hi! 
miniasonahly  ohsirnclive. 

l•'orms:  Nom;. 

Itespondeiils:  I’nhlic  and  jirivate 
owmas  of  bridges  oviir  navigable  waliiis 
of  the  I  Inited  States. 

I'requency:  On  occasion. 

liurden  Estimate: 'Vhe  e.stimated 
burden  remains  unchanged  at  240  hours 
a  year  duo. 

Authority:  The  Paperwork  Reduction 
Act  of  1995;  44  U.S.C.  Chapter  35,  as 
amended. 

Dated:  April  14,  2014. 

R.E.  Day, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Command,  Control, 
Communications,  Computers  and 
Information  Technology. 

|FR  Doc.  2014-08920  Filed  4-18-14;  8:45  am] 
BILLING  CODE  9110-04-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[Docket  No.  FWS-R7-ES-2012-0019; 
FF07CAMM00-FXFR1 3370700000M7] 

Marine  Mammal  Protection  Act;  Stock 
Assessment  Reports 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability  of  final 
reports;  response  to  comments. 

SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (MMPA),  we,  the  U.S.  Fish 
and  Wildlife  Service  (Service), 
announce  that  we  have  revised  our 
stock  assessment  report  (SAR)  for  the 
Pacific  walrus  [Odobenus  rosmarus 
divergens)  stock  and  for  each  of  the 
following  northern  sea  otter  [Enhydra 
hitris  kenyoni)  .stocks  in  Alaska: 
.Southwest,  Southcentral,  and  .Sontluja.st. 
We  now  make  these!  four  final  nwised 
.SARs  available  to  th(!  pnhiic. 

ADDRESSES:  I tociiineiil  Aviiildbilily:  Yon 
may  viiiw  the  riivisiid  .SAKsal  /i///i;// 
www.refniliil iuiis.giiv  nndei  Docket  No. 

I'  W.S  K7  I'i.S  7.017.  0010.  Yon  may  also 
view  them  in  Adobe  Aciohal  ioniial  liy 
navigating  to  the  .specie!:  itdoi  iiialion 
I  lage  at  till ii://iilii;.kii  livs.yni'/l isliri  ir;./ 
iiiiiiiii/irimil!.  Iiliii  A  llei  oat  i  vel  y .  yon 
may  i  .onlai  I  the  (  liiel ,  Mai  me  Mamma  hi 
Management,  I  I.S  heili  and  Wildliie 
.'ieivice,  1011  I'iai.l  Tmloi  Koad.M.S  .14  1, 
Am  lioiag,e,  Af  OOliOl,  telephone:  (007) 
/(Ml  :iiioo 

too  lOIIIIII  0  INtOOMAMON  CONIACI: 

(  iliai  le<:  .'i.  I  la  mi  lion,  Mai  inn  Mamma  h: 
Manag,enienl  (  tiliee,  (000)  :Mi7  !i  I  4(1 
(teleplione|.  Per!ion!:  who  icse  a 
lelecommnnicalion.s  device  loi  the  deal 
(  TDI))  may  call  the  I'ederal  Inioinialion 
Kelay  .Service  at  ((MIO)  (177  (t.'l.'tO. 
SUPPLEMENTARY  INFORMATION: 

Itackgroiind 

t  Imlcir  till!  MMPA  (1 0  I  )..S.( i.  1  301  et 
siH].)  and  its  imphiinenting  regnlations 
in  th(!  (iode  of  F(!(leral  R(!gnlation.s 
(C.FR)  at  50  UFR  jiart  18,  we  regulate  the 
taking,  posse.ssion,  transportation, 
purcha.sing,  selling,  offering  for  sale, 
exjiorting,  and  importing  of  marine 
mammals.  One  of  the  goals  of  the 
MMPA  is  to  ensure  that  .stocks  of  marine 
mammals  occurring  in  waters  under 
U.S.  jurisdiction  do  not  experience  a 
level  of  human-caused  mortality  and 
serious  injury  that  is  likely  to  cause  the 
stock  to  be  reduced  below  its  optimum 
sustainable  population  (OSP)  level.  OSP 
is  defined  under  the  MMPA  as  “*  *  * 
the  number  of  animals  which  will  result 
in  the  maximum  productivity  of  the 


population  or  the  species,  keeping  in 
mind  the  carrying  capacity  of  the  habitat 
and  the  health  of  the  ecosystem  of 
which  they  form  a  constituent  element” 
(16  U.S.C.  1362(9)). 

To  help  accomplish  the  goal  of 
maintaining  marine  mammal  stocks  at 
their  OSPs,  section  117  of  the  MMPA 
requires  the  Service  and  the  National 
Marine  Fisheries  Service  (NMFS)  to 
prepare  a  SAR  for  each  marine  mammal 
stock  that  occurs  in  waters  under  U.S. 
jurisdiction.  Each  SAR  must  include: 

1.  A  description  of  the  stock  and  its 
geographic  range; 

2.  A  minimum  population  estimate, 
maximum  net  productivity  rate,  and 
current  population  trend; 

3.  An  estimate  of  human-caused 
mortality  and  serious  injury; 

4.  A  de.scription  of  commercial  fishery 
interactions; 

5.  A  categorization  of  the  .status  of  the 
.stock;  and 

().  An  (Lstiinati!  of  tlu!  potential 
biologicid  removal  (PHK)  hivel. 

Th(!  MMPA  (hifiinis  the  PBK  iis  "Ihi! 
niiixiininn  niiinher  of  iiniinal.s,  not 
inehiiling  iiiilniiil  inorliililiiis,  thiit  may 
he  removed  Irom  ii  marine  mammal 
!iloi:k  while  allowing  that  .stork  to  reiii  li 
or  niiiinlain  its  I  ).'iP”  (Hit  l.'i.t 
I3li7|7l))|.  The  PItK  i!i  the  |iioilni.l  ol  the 
mininnmi  |io|iiilal  ion  eiilimale  ol  the 

liloi.f  (N, . ),  one  hall  the  niaximnni 

I  lieoi  el  il  ill  Ol  e;:lnniiled  net  |iiodni  li  vil  y 
late  ol  the  sloi  f  at  ii  small  |io|nilalion 

!.i/.e  (K . ),  and  ii  lei.overy  liii  loi  (!•',)  ol 

helweenll  land  I  II. 'I'liis  i  an  he  wi  illen 
a.'.: 

I’MK  (N . )('/,•  ol  the  K...,..)(l'.) 

."iei.lion  I  17  ol  the  MMPA  iei|mies  the 
.'iervii.e  and  NMP.'i  to  review  the  .'iAK.':; 

(a)  At  lea.sl  annnally  lor  sloi  k.s  that  aie 
.specilied  as  slraleg,ii:  stock.s;  (h)  ill  lea!:l 
animally  ioi  iMocks  lor  which  sig.niliciinl 
new  inlormat  ion  is  iiviiiliihli!;  and  (c)  .it 
l(!ii.sl  onci!  every  3  yiiiirs  for  ;ill  olh(!r 
slocks.  If  onr  rciview  of  Ihi!  sliilns  of  a 
stock  i ndiciitiis  thiit  it  hits  (:himg(!d  or 
niiiy  he  more  iiccnr.itely  d(!tennin(!d, 
lh(!n  the  .SAK  must  he  revi.sed 
iiccordingly. 

A  strategic  stock  is  (hifined  in  the 
MMPA  as  a  marine  mammal  .stock  “(a) 
for  which  the  level  of  direct  human- 
caused  mortality  exceeds  the  PBR  level; 

(b)  which,  based  on  the  be.st  available 
.scientific  information,  is  declining  and 
is  likely  to  be  li.sted  as  a  threatened 
species  under  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C.  1531 
et  seq.)  [the  “ESA”],  within  the 
foreseeable  future;  or  (c)  which  is  listed 
as  a  threatened  species  or  endangered 
species  under  the  [ESA],  or  is 
designated  as  depleted  under  [the 
MMPA]”  (16  U.S.C.  1362(19)). 
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'I  li(!  I'acilic  wjilni.s  SAK  was  last 
Dtvisad  in  I  tncninhcr  oi  2(l()<).  In  tin;  linal 
2000  Kivi.snd  SAK,  wn  classilind  llin 
I'acilic  walms  as  a  .strategic  slock 
hccansn  t In;  total  Iniinan  caused 
inorlality  or  removals  i;xci;(Ml(;d  I'ltK. 

I  lieKdore,  the  .Service  lia.s  revieweil  llie 
.slock  as.sessineni  lor  the  I'acilic  walriei 
aminally  and,  in  2010,  concluded  that 
levi.sion  ol  the  .SAK  was  not  warranted 
at  that  lime  liecanse  the  .stains  ol  the 
.slock  liad  not  (1ian)',ed  .sig’iii  iicani  ly  and 
conid  not  lie  more  acenratidy 
determined.  .Slock  asse.s.smenl  i(;|iorls 
lor  the  .Sonlliwesl,  .Soul liceni lal ,  and 
.Sonllieasl  slock;;  ol  norllii!iii  ;:ea  oiler;; 
weio  last  Ksvised  in  Anj'ii;;!  ol  20011.  Tlie 
.Southwest  stock  ol  northern  ;a!:i  ollei 
(|n;diries  ;is  a  stralef’ic  slock  due  to  it;; 
lislinc,  as  ;i  IliKsitiaKsI  species  nndei  the 
l'!.SA;  Ihendori!,  the  .Service  h.is  reviciwed 
tin;  .SAK  lor  the  .Sonlhwcrsl  slock 
aminally  and,  in  2000  and  2010, 


concluded  hoth  times  that  revision  ol 
llui.SAK  was  not  warranted  liecanse  the 
stains  ol  the  stock  had  not  chan[>ed  and 
could  not  he  more  accnrately 
determined.  Allhoiif’h  the  .Soni hciail ral 
and  .Southeast  stocks  ol  northern  .sea 
otter  an;  considered  non  si rale).>ic,  ihi; 
.Service  al.so  reviewed  lhe.se  .SAK;;  in 
2000  and  2010  due  to  the  a  vai  lahil it  y  ol 
;:i|Miil icani  new  inlorm;il ion.  Itmiii]; 
liolh  llnt.se  review;;,  the  .Service 
determined  that  revi.sion  ol  the  .SAK;.  lor 
the  .Sonlhcenlr:d  and  .'ionthea.sl  .slock;;  ol 
northern  ;;ea  otlia'  w;is  not  wairanled. 
Ilowevia,  upon  review  ol  .si)Mi i I ic.inl 
new  inlormalion  on  all  lour  .slock;; 
availahli!  in  201  I,  the  .Service 
delerminial  ih.il  revi;:ion.s  was 
warranted  lor  the  I’acilic  walrus  slock, 
a;;  well  as  the  .Sonlliwesl,  the 
.Sonthci;nlral,  and  the  .Sonllieasl 
norllitan  scsi  ollia  slocks;  the  .Service; 
hasconsniled  with  the  Alaska  Ke^ponal 


.Sci(;nt  d  ie  Kevi(;w  ( iroiip  conc(;i  ninp, 

I hese  revisions. 

In  an  A|)ril  10,  20  12  (7H  I'K  222.114) 
I'lalei'iil  Ke^'isler  notice,  we  made  om 
drail  .SAKs  availahle  lor  the  MMI’A 
rei|iiired  00  day  pnhiic  review  and 
conmieni  piiriod.  I'ollowinp,  the  i1o.se  ol 
the  conimeni  period,  we  r(;vi;;ed  the 
.SAK;;  ha;;ed  on  |>iihlic  conmieni;;  we 
leceived  (.see  Ke.s|>on.se  to  I'nhlii. 

(  !ommenl;;|  and  pre|);ired  the  linal 
revi.sed  .SAK;;. 

I  lie  lollowiii]’,  lahle  .snnimai  i/.e;;  the 
inlormalion  we  are  now  imikiii)’, 
availahle  in  the  linal  revi.sed  .SAK;;  lor 
the  I'acilic  wall  n;;  ;md  the  .Soiilhwe;;!, 
.Soiilhceniral  and  .Sonihea.sl  slock;;  ol  Ihe 
norlhi;rn  sea  oiler,  whidi  lisi;;  Ihe 
.slocks'  Niiiiii,  Kmax,  I'l,  I’HK,  animal 
esiimaled  hnnian  caused  inorlality  and 
serious  in  jury,  and  status. 


Finai  Revised  Stock  Assessment  Reports  for  the  Pacific  Walrus,  and  Southwest,  Southcentral,  and 

Southeast  Stocks  of  the  Northern  Sea  Otter 


Annual  estimated  human-caused 

Stock 

N,„i„ 

R,n„. 

F. 

PBR 

mortality  and  serious  injury 
{5-year  average) 

Stock  status 

Fishery/Other 

Subsistence 

Pacific  Walrus  . 

129,000 

0.08 

0.5 

2,580 

21  . 

4,852  . 

Strategic. 

Northern  Sea  Otter,  Southwest  Stock  . 

45,064 

0.20 

0.1 

450 

<10  . 

76  . 

Strategic. 

Northern  Sea  Otter,  Southcentral  Stock  ... 

14,661 

0.20 

1.0 

1,466 

1  . 

293  . 

Non-strategic. 

Northern  Sea  Otter,  Southeast  Stock  . 

21,798 

0.20 

1.0 

2,179 

Unknown  . 

447  . 

Non-strategic. 

Response  to  Public  Comments 

We  received  five  submissions  on  the 
draft  SARs  (78  FR  23284).  Commenters 
included  the  Marine  Mammal 
Commission  (MMC),  the  North  Slope 
Borough,  nongovernmental 
organizations,  and  a  concerned  citizen. 
We  present  substantive  issues  raised  in 
those  comments  that  are  pertinent  to  the 
SARs,  along  with  our  responses,  below. 

General  Public  Comments  That  Apply  to 
All  of  the  SARS 

Comment  1 :  The  Service  has  not 
demonstrated  that  it  met  the  statutory 
requirement  that  stock  assessments  be 
reviewed  at  least  annually  for  strategic 
stocks. 

Our  Response:  As  required  by  section 
117(cKl)(A)  of  the  MMPA,  the  Service 
annually  reviews  existing  SARs  for 
those  stocks  that  are  specified  as 
strategic.  If  this  review  indicates  that  the 
status  of  that  stock  has  changed  or  can 
be  more  accurately  determined,  the 
Service  revises  the  SAR  in  accordance 
with  section  117(b):  such  revisions  are 
subject  to  public  notice  in  the  Federal 
Register  and  public  comment.  However, 
if,  based  on  the  Service’s  review,  the 


agency  concludes  that  the  status  of  the 
stock  has  not  changed  or  cannot  be  more 
accurately  determined  and  revision  is 
not  warranted,  section  117(c)  does  not 
require  public  notice  and  comment  on 
the  results  of  that  review.  In  view  of 
this,  we  acknowledge  the  public  may 
not  be  aware  of  the  results  of  the 
Service’s  review  of  stock  assessments. 
Therefore,  although  not  required  under 
the  MMPA,  in  the  future  we  will  update 
our  Web  page  at  http://alaska.fws.gov/ 
fisheries/ mmm/ stock/ stock.htm  to 
inform  the  public  of  the  results  of  our 
review  of  stock  assessments  for  Pacific 
walruses,  the  three  stocks  of  northern 
sea  otters,  as  well  as  polar  bears  [Ursus 
maritimus). 

Comment  2:  The  Service  should 
estimate  total  annual  human-caused 
mortality  and  serious  injury  and  provide 
a  clear  statement  describing  that 
estimate  in  every  stock  assessment 
report. 

Our  Response:  Each  of  the  SARs 
provides  a  section  on  annual  human- 
caused  mortality  and  serious  injuries, 
which  includes  information  the  Service 
uses  to  make  that  estimate  for  each 
stock,  as  reported  in  the  summary  table 
above,  i.e..  Final  Revised  Stock 


Assessment  Reports  for  the  Pacific 
Walrus,  and  Southwest,  Southcentral, 
and  Southeast  Stocks  of  the  Northern 
Sea  Otter.  We  base  our  estimate  of 
annual  human-caused  mortalities  and 
serious  injuries  on  the  best  information 
that  is  available  to  us.  The  Service  also 
estimates  other  factors  that  are 
suspected  to  be  the  cause  of  a  decline 
or  an  impediment  to  recovery  for 
strategic  stocks. 

Comment  3:  The  Service  should 
collaborate  with  the  NMFS  to  assess 
human  effects  more  completely  by:  (1) 
Developing  a  framework  for  describing 
the  full  effects,  both  direct  and  indirect, 
of  all  human  activities  that  may  cause 
serious  injury  or  mortality  of  marine 
mammals;  and  (2)  incorporating  that 
framework  into  stock  assessment 
reports. 

Our  Response:  The  Service 
acknowledges  the  importance  of 
collaboration  and  works  with  NMFS  to 
the  extent  we  are  able  in  addressing 
management  and  conservation  issues  for 
marine  mammal  species.  Although 
developing  standardized  frameworks 
can  be  helpful,  the  species  managed  by 
the  two  agencies  have  very  diverse 
needs  and  often  face  different 
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cliiillci^^its.  I'or  example,  the  types  ol 
Imman  caused  mortalities  with  the  most 
impact  to  sea  otters  in  Alaska  are  unlike 
those  with  the  most  impact  to  cetaceans 
oj  itven  |)innipeds.  rheiclort;,  it  is  not 
alwayfi  the  host  use  ol  limiled  lesomce.s 
to  invest  in  col  lahoi  at  ion  ii  tlie  end 
result  cannot  he  applied  hy  hoth 
ajMmeies.  In  addition,  tin;  resonices 
availalile  to  the  apem  ies  are  not  always 
halanced  in  a  partii.idai  area;  eac  h 
a)’,ency  iiinst  prioriti/.e  its  lesonrces  to 
address  a  myi  iad  ol  challenfes  specilic. 
to  that  apeiicy.  Nonet hele.ss,  the  .Service 
will  continue  to  work  with  NMI'.S  to 
address  |’,em;ral  issues  oi  .similar  nature. 

( i(niimciil  rhe  .Service  .shonhl 
include  a  statement  ahont  the  .status  ol 
each  stock  lelative  to  its  (  l.SI'  in  each  ol 
it.s  stock  asses.sment  re|)oit.s. 

( >111  StuMow  1  l7(a)(.S)  ol  the 

MMI'A  dir(!cl.s  tlu!  .Service  to  calepori/.i; 
tin;  stains  oi  lln;  slock  as  one  that  either; 
(a)  I  las  a  level  ol  Imman  canscsl 
mortality  and  serious  injury  that  is  not 
likfdy  to  cause  the  stock  to  he  reduced 
helow  its  O.Sl’;  or  (h)  is  a  slralepic  slock. 
'I'Ik!  I’acilic  walrus  is  cale^^ori/.ed  as  a 
slral(!gi(:  slock  htjcanse  the  levcd  ol 
direct  luimim-caii.scMl  mortality  (!X(:(;eds 
lh(!  I’HK.  The  .Southwest  northern  scsi 
otl(!r  stock  is  also  categorized  as  a 
strategic  stock  due  to  its  li.sting  as  a 
thnuitened  species  under  the  MSA.  The 
Southcentral  and  Southeast  stocks  of 
northern  sea  otter  are  both  considered 
non-strategic  because  the  level  of  direct 
human-caused  mortality  and  serious 
injury  does  not  exceed  the  PER  in  either 
stock  nor  is  either  near  the  level  of 
human-caused  mortality  that  would 
likely  exceed  PER.  In  addition,  although 
the  Service  does  not  currently  know  the 
OSP  for  these  two  stocks,  based  on  the 
known  population  levels  and  our 
estimate  of  growth  and  considering  the 
known  level  of  human-caused  mortality, 
we  have  determined  that  these  stocks 
are  increasing  and  that  human-caused 
mortality  and  serious  injury  is  not  likely 
to  cause  the  stocks  to  be  reduced  or  to 
decrease  their  growth  rates.  Therefore, 
we  would  not  expect  the  current  level 
of  human-caused  mortality  and  serious 
injury  to  cause  these  stocks  to  be 
reduced  below  their  plausible  OSP.  We 
have  included  this  information  in  these 
two  SARs 

Comments  on  the  Southeast  Alaska 
Northern  Sea  Otter  Stock 

Comment  5:  The  data  used  in  the  SAR 
does  not  have  adequate  reference  to 
published  literature:  therefore,  the 
Service  should  assure  publication  of 
abundance  estimates  in  formal  and 
publically  available  literature. 

Our  Response:  The  Service  uses  the 
best  scientific  information  available. 


which  .sometimes  includes  inlormation 
that  has  not  y(;t  been  published  in  the 
.scienlilic  lileratme.  All  liteiatme, 
incinding  nnpnhli;ihe(l  reports,  i.s 
available  horn  the  .S(M  vice  (or  other 
ollicea.s  i«lentilied)  upon  reqne.sl. 

( .’(Hiiinciil  (>:  I'lie  .Sei  vice  slionld  work 
with  the  National  Marine  I'isherie.s 
.'iervice  (NMI'.'i)  to  |)lace  oh.servers  on 
the  nnoh.served  gillnel  I i.slieriirs  amt  to 
allem|>l  an  e.slimalion  ol  enlanpjenieni 
■  ales  in  Irap/pol  g.eai . 

(  >111  /fr.',/)o/i.'.-c;  'I'lie  .Sei  vice  rei.ogni/.e.s 
that  :i  f i.sliei  ies  ob.server  pro):i.'mi  is  a 
heneliciiil  tool  liMpianlily  maiine 
mammal  and  ti.slierie.s  interactions. 

I  lowevei,  we  noti!  that  current 
inlormation  indicates  there  are  minimal 
impacts  to  sea  otter  |io|mlations  Irom 
this  fishery.  In  li|’,ht  ol  this  and  onr 
limited  lesonrces,  we  have  not  pursued 
such  a  pidgram  lor  .Ser  vice  trnst  species. 

Comiiiitnl  7:  There  i.s  no  discussion  of 
illegal  harvest,  though  illegal  hunting 
and  trading  have  been  prosecuted  hy  the 
.Service  in  a  nnmbm'  of  years;  Iherelon*, 
the  .Service  should  add  to  its  .SAKs  tin; 
annual  nmnher  of  animals  that  are 
known  to  have  been  illegally  killed, 
wlndher  by  harvtsslers  or  unknown 
sourc(!.s. 

Our  Resi)()nse:  'I'he  Service  agre(!.s, 
and  information  on  illegal  and 
nnreported  harve.st  ha.s  been  added  to 
the  SARs.  For  example,  between  2008 
and  2012,  a  total  of  145  sea  otter  pelts 
across  all  stocks  were  recovered  by  tbe 
Service’s  L.aw  Enforcement  Division  for 
various  violations  of  tbe  MMPA.  We 
have  also  added  information  about  boat 
strikes. 

Comment  8:  The  Service  should 
revise  its  estimates  of  the  minimum 
population  estimate  and  potential 
biological  removal  (PER)  levels  for  sea 
otters  using  data  only  from  surveys  less 
than  8  years  old,  as  recommended  in  the 
report  entitled,  “Revisions  to  Guidelines 
for  Assessing  Marine  Mammal  Stocks’’ 
(GAMMS  II). 

Our  Response:  While  the  Service  was 
involved  in  the  GAMMS  workshops 
(NMFS  2005,  Moore  and  Merrick  2011), 
the  GAMMS  guidelines  are  not 
currently  considered  Service  policy. 
Gonsistent  with  MMPA  Section  117, 
however,  the  Service  uses  the  best 
scientific  information  available. 

Comment  9:  The  Service  should:  (1) 
Develop  strategic  plans  and  conduct  the 
surveys  necessary  to  provide  precise 
and  accurate  abundance  estimates  for  all 
three  Alaska  sea  otter  stocks;  and  (2)  use 
that  information  in  its  management  of 
those  stocks  and  assessments  of  risk 
factors  affecting  them. 

Our  Response:  In  2005,  the  Service, 
the  Alaska  SeaLife  Center,  and  the  U.S. 
Geological  Survey  (USGS)  developed  a 


slralrgic  plan  to  comlncl  sna  ollnr 
smvisy.s  in  Ala.ska  (“A  I’opnlaliim 
Mnniloi  ing,  Plan  lor  .Sna  ( )tt(;r.s  in 
Ala.ska,”  )nly  I,  XOOfi),  which  is 
aval  la  I  lln  n|iim  rn(|nn.sl .  I  liiwnvnr,  <lnn  In 
bmlgntaiy  cimstrainl.s  Ihn  .^inrvicn  ha.s 
hnnn  nnahin  In  hilly  impinmnni  Ihn 
plan. 

( .'( uiiiiifiil  /O'Tlin  .Sni  vicn  .shniild 
invisn  llin  ili.sli  ilmlinn  and  .sinck 
hnnmlai  y  nia|i.s  nl  nai.li  .sna  nllni  sini.k 
In  prnvidn  mnin  dniaiind,  .sinck  spncdic 
ininini.’ilinn,  incinding,  ihn  hack  linns  nl 
.sni  vnys  enndneind  in  Ihn  la.sl  8  ynai.s. 

( >111  /fc.s/in/i.scs  Im.lnsinn  nl  hack  linn.s 
linm  snrvnys  ii;  hnynnd  ihn  senpn  nl  llin 
.SAK.s.  This  inlniinalinn  is  availahin  in 
nihnr  pnhii.shnd  and  nnpnblishnd 
lilnralmn;  il  i.s  al.sn  availahin  iiiim  Ihn 
.Snrvicn  nn  inqnnsl . 

CoinmrnI  1 1 :  Thn  .Sni  vice;  slinidd 
invinw  availahin  inlniinalinn  nn  sinck 
slnichirn  nf  nnilhnrn  sna  nllnrs  In 
dninrniinn  if  Ihnrn  arn  ninrn  Ilian  Ihinn 
.sna  nil  nr  si  neks  in  Alaska. 

Our  Response:  .SnhjncI  In  availahin 
hinds,  Ihn  .Snrvicn  jilans  In  |mrsnn 
gnnniics  work  In  nxaminn  stock 
slnichirn  of  norlhnrn  .sna  oilers.  If  Ihn 
study  is  completed,  the  .Service  will 
evaluate  the  results  and  determine  their 
ap|)licatiou. 

(knniuents  on  the  Southcentral  Alaska 
Stock 

See  Comments  5  and  11  for  the 
Southeast  Alaska  Northern  Sea  Otter 
Stock  above. 

Comments  on  the  Southwest  Alaska 
Stock 

Comment  12:  There  is  apparently  no 
finalized  recovery  plan  in  place  despite 
publication  of  a  draft  in  2010. 

Our  Response:  The  Southwest  Alaska 
Distinct  Population  Segment  of  the 
Northern  Sea  Otter  [Enhydra  lutris 
kenyoni)  Recovery  Plan  was  finalized  in 
August  2013  and  is  available  on  our 
Web  site:  http://alaska.fws.gov/ 
fisheries/mmm/seaotters/recovery.htm. 

Comment  13;  Without  new 
information,  the  Service  has  not 
adequately  explained  how  it  has 
reached  its  conclusion  regarding  the 
status  of  the  stock  and  should  therefore 
revise  this  language  to  provide  a  lesser 
degree  of  certitude  regarding  stock 
trends. 

Our  Response:  The  text  in  the  SAR  for 
the  Southwest  Alaska  stock  has  been 
revised  to  better  explain  the  source  of 
the  new  information  about  trends  in 
abundance  for  this  stock  and  our 
conclusion  that  declining  population 
trends  have  stabilized  at  low  levels. 

Comment  14:  The  Service’s 
conclusion  that  the  decline  has  halted 
and  the  growth  rate  has  stabilized  at 
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•/.(iKi  is  tiol  cdiisisiniil  with  (iAMM.S 
|•lli(l(;lilll!S  thill  ri!(.(iinin(;n(l  (istiiiiiilns 
iiKin;  tliiiii  «  yiiiirs  in  iif^n  iniist  lin 
(.iinsidnrnd  iiiiicciiniln  iind  shnidd  Ik; 
lirnciiiilioiiiirily  rndncnd. 

( )iir  li(;si)()tis(;:  TIk;  Snrvicn’s 
conclusion  tluit  |)0|)ul;iti()n  trends  hiivc 
.stiil)ili/,od  in  tlio  western  Aleutian 
Islands  over  the  last  5  to  8  years  is  based 
on  the  best  scientific  information 
available,  which  is  available  in  the 
document  “Southwest  Alaska  DPS  of 
the  Northern  Sea  Otter  (Enhydra  lutris 
kenyoni)  5-Year  Review:  Summary  and 
Evaluation,”  available  at:  http:// 
alaska.fws.gov/fish  eries/mmm/ 
seaotters/recovery.htm.  In  addition,  as 
previously  mentioned  in  response  to 
comment  8,  the  GAMMS  guidelines  are 
not  Service  policy. 

Comment  J5:The  Service  should 
better  address  the  potential  for  harvest 
to  affect  the  overall  trend  in  abundance 
of  this  stock,  which  is  listed  as 
threatened  under  the  ESA. 

Our  Response:  Harvest  data  for  the 
Southwest  Alaska  stock  of  sea  otters 
indicate  that  subsistence  harvest 
continues  to  be  variable  and  generally 
low.  The  current  level  of  subsistence 
harvest  is  not  excessive  in  relation  to 
the  population  size,  and  the  Service 
does  not  consider  subsistence  harvest  to 
be  a  population-regulating  factor.  The 
Service  recognizes  that  some  sea  otter 
harvest  may  not  be  reported,  and  that 
some  unlawful  take  may  have  occurred 
and  may  occur  in  the  future.  However, 
the  Service’s  Marking,  Tagging,  and 
Reporting  Program  (MTRP)  provides  the 
best  information  available  on 
.subsistence  harvest  levels. 

Comment  J  6:  There  needs  to  he  better 
tracking/monitoring  of  harvest  levels. 

Oar  Response:  The  .Service’s  MTRP 
provides  tlie  be.st  information  available 
on  harvest  levels. 

Comment  / 7:  Actions  by  the  .Sei  vice 
to  clarify  the  meaning  of  terms 
iissociated  with  the  prodnetion  ol  sea 
otter  bandicraits,  coupled  with 
increased  concerns  on  the  part  ol 
commercial  lislieries  in  southeast 
Ala.ska,  will  likely  increase  the  harvest 
and  may  iiiceiit  i vi/.e  illegal  lake  ol  otters 
in  the  adjacent  and/or  listed  western 
.slock. 

( >tii  ttenpomie:  Tlii.s  i.s.sne  is  beyond 
the  scope  ol  these  .SAK.s. 

( .'ommenl.':  on  the  I’ncilii  Woli  n;:  EAU 

( ionimeni  //(;Tbe  .'^iei  vice  slionid 
continne  il.s  elloi  Is  with  the  I  I.St  i.S  to 
collaboiale  with  Alaska  Native 
comnmnities  to  monitoi  the  abundance 
and  disiribniion  ol  walruses,  and  to 
make  full  use  of  animals  taken  for 
subsistence  and  bandicrafl  pnrpo.ses  to 
obtain  data  on  demography,  ecology,  life 


lii.slory,  bi’bavior,  lieallb  stains,  and 
other  p(>rl inent  topics. 

Oor //c.s/k>;i.sy;;  .Subject  to  available 
binds,  we  plan  to  continne  these 
valuable  (dfoiis.  I'be  I  kSG.S  and  Alaska 
Natives  an;  key  |)arlner.s  in  Pacific 
walrus  inanagmnent,  con.siM  valion,  and 
research.  A  good  exam])le  of  the 
effectiveness  of  our  partnershij).s  was 
the  rec;cntly  completed  research  cruise 
where  the  Service,  IJSGS,  and  Ala.ska 
Department  of  Pish  and  Game  (ADFG) 
were  able  to  pool  resources  to  initiate  a 
population  estimate  study,  conduct  age 
and  sex  composition  counts,  and  attach 
satellite  tags  to  34  animals.  Two  Alaska 
Native  walrus  hunters  from  Gambell 
and  Savoonga  were  part  of  the  sampling 
crew  and  their  expertise  in  walrus 
behavior,  navigating  small  boats  in  ice- 
covered  seas,  and  weather  patterns  was 
instrumental  in  the  success  of  that  field 
effort. 

Comment  19:  The  Service  should 
work  with  the  NMFS  to  generate  a 
range-wide  abundance  estimate  for 
Pacific  walruses  using  data  from  the 
NMFS’s  recent  and  ongoing  ice  seal 
aerial  surveys. 

Our  Response:  We  have  had 
discussions  with  NMFS  about  the 
applicability  of  their  ice  seal  surveys  to 
estimate  walrus  abundance.  The  NMFS 
surveys  were  developed  for  ice  seals, 
not  walruses  and  would  likely  not 
provide  a  good  estimate  of  walrus 
numbers  due  to  use  of  different  ice 
habitats  by  the  species,  differences  in 
the  di.stribution  of  walruses  and  the 
.seals,  and  the  arrangement  of  the 
transects.  However,  we  plan  to  take  a 
closer  look  at  this  data  as  it  is  available. 

Comment  20:  The  .Service  should 
begin  a  .status  review  under  18  l]..S.(;. 
1383b(a)  to  determine  whether  the  stock 
may  warrant  designation  as  “depleted,” 
and  whether  rulemaking  piirsnant  to  Hi 
I  )..S.( ;.  1 371  b  is  wan  anted. 

Out  Response:  Due  to  re.somce 
constraints,  the  .Service  does  not  intend 
to  initiate  an  MMPA  status  review  lor 
the  Pacilic  walrus  at  this  time.  In 
addition,  the  .Service  also  nole.s  llial  it 
amm.illy  evalnale.s  tbe  .stains  ol  the 
.specie;:  nndei  the  I'i.SA  llirong,li  the 
(  iamlidale  Notice  ol  Keview  l’iog_i;im. 
Pm.snanl  to  a  comi  ordered  .selllemeiil 
ag,ieemenl,  the  .'iei  vice  i.s  iei|mied  to 
either  i.s.sne  a  piopo.sal  loi  li<:ling,  the 
Pacilic  walin.s  nndei  the  ISSA  or  remove 
it  a;:  .a  candidate  lor  li.sling,  by  7.0  I  7.  In 
the  event  that  tbe  Pacilic  walrii;:  i.s  listed 
a;:  an  i!ndang,ered  or  Ibrealened  .species, 
it  would  akso  be  con.sidered  to  be  a 
depleted  'ilock  nndei  the  MMPA  by 
virtue  ol  the  F.SA  list ing. 

CoininenI  21:  Tbe  .Servici!  sbonid 
revi.si!  its  llinsils  analysis  lor  ocisin 
acidification  to  include  scientific 


studies  sbowiii)',  that  the  Itering,  and 
( ibnkclii  .Seas  are  liolspols  lor  ocean 
acidibcalion,  and  Ibal  a  dominani 
walrus  jirey  gron|),  bivalve  mollnsks,  is 
one  of  the  most  sensitive  marine  taxa  to 
tin;  negative  effects  of  ocean 
acidification. 

Oiu'  Res})onse:  Tbe  .Service  recognizes 
ocean  acidification  as  an  emerging 
conservation  issue.  We  considered 
.studios  .showing  potential  impacts  to 
bivalve  mollusks  in  the  Bering  and 
Ghukchi  Seas.  As  wo  explained, 
walruses  have  the  potential  to  switch  to 
other  prey  items  although  we 
acknowledged  that  the  general 
indications  are  that  impacts  appear 
more  likely  to  be  negative  than  positive 
or  neutral  (76  FR  7634;  February  10, 
2011).  We  will  continue  to  monitor  the 
potential  impacts  to  Pacific  walrus  of 
ocean  acidification  in  the  future. 

Comment  22:  The  Service  should 
expand  and  update  its  analysis  of  the 
loss,  thinning,  and  shorter  duration  of 
sea  ice,  which  poses  the  primary  threat 
to  the  Pacific  walrus. 

Our  Response:  In  the  SAR  discussions 
concerning  sea  ice,  we  relied  on  a  USGS 
ice  modeling  study  specific  to  the 
Bering  and  Chukchi  Seas  (Douglas  2010) 
to  assess  this  threat  to  the  Pacific 
walrus.  Since  then,  other  modeling 
efforts  (Kay  et  al.  2011,  Maslowski  et  al. 
2012,  Overland  and  Wang  2013)  .sugge.st 
that  ice  loss  could  be  more  extensive 
and  occur  faster  than  the  averages 
predicted  by  the  USGS  study,  but  those 
newer  e.stimates  are  within  the  range  of 
foreca.sts  made  in  the  USGS  study.  In 
addition,  ob.servations  of  ice  loss  are 
exceeding  average  model  forecasts,  hut 
again  are  still  within  the  range  of  model 
forecasts.  Additionally,  factors  or  threats 
that  may  or  may  not  contribute  to  the 
species’  risk  of  extinction  are  annually 
evaluated  uuder  the  E.SA  through  the 
( landidate  Notice  of  Keview  Progiaiu/ii! 
submilled  petition  process. 

Connmnil  7.7;  Tbe  .Service  sboiibl 
place  more  emphasis  on  tbe  |)os.sible 
eilecis  ol  climate  cbaiig,e  on  walrii.ses 
relative  to  .subsistence  bimling. 

( fin  Response:  Kalber  Ibaii  aibbe.ss 
|ioleiilial  loll);  leriii  ellecl.s  ol  various 
ibreal.s,  .SAK.s  addles;:  cm  rent 
iidoi  iii.'il ion  on  the  ciirreiil  ;:l:ilii;:  ol 
mariiie  mammal  .slock;:.  Addil  ioii.il 
iidormalioii  iiboiil  the  potential  loii); 
term  ellecl.s  ol  climate  cban)',e  on 
w.’ibn.ses  i.s  lonnd  in  the  7.1)1  I  I'i.SA 
slaliis  review,  the  7.0  1  I  delerniinat  ion 
that  lisliii);  tbe  Pacilic  walrii;:  as 
Ibrealened  or  i‘ndan)’,ered  on  the  li.SA  is 
warranl(!d,  and  tbe  snb;:e(|ueiil  amiiial 
candidate  spi'cies  riwiews. 

Connnent  74;  TIk!  .Sim  vice  sboiild 
work  with  the  I  I.St  I.S  and  co 
management  partners,  incbidiiig  the 
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Ninth  Sl(i|M!  Il(iiiiii)',li,  III  i|iii(:kly  nnil 
.'i|i|)r(i|ii'iiiti!ly  ili>vi!l(i|)  ;i  iiii!tli(i(l  lor 
inoiiitoi  iiig  till!  |)0|nil!ilioii  si/.o  iinil 
IkmkI  III  I’jicilic  wiilnisiss. 

( )iir  l{(;si)<ins(;:  Wc;  jiri!  cnrrcMil ly 
workiiif^  with  I  ISCiS,  the  Ivskimn  Wjilnis 
Commission  (I'iWC),  Alaska  Nalivo 
walrus  lumlurs,  Russian  Native  walrus 
hunters,  and  Russian  l)iologists  to 
develop  and  test  a  genetic  mark- 
recapture  method  to  estimate  Pacific 
walrus  population  size  and  trend. 

Comment  25:  The  statement  that  the 
“lack  of  harvest  quotas  in  the  United 
States  beginning  in  1979  and  reduced 
productivity  levels  resulted  in  another 
population  decline  and  the  population 
is  once  again  limited  primarily  by 
subsistence  harvest”  does  not  fit  with 
previous  paragraphs  where  the  Service 
states  that  information  is  lacking  on 
population  size  and  trend.  The  SAR 
should  be  changed  or  a  reference  added 
to  support  the  idea  that  subsistence 
harvest,  not  other  factors,  is  limiting 
walrus  populations. 

Our  Response:  We  have  modified  this 
sentence  in  the  SAR  to  indicate  that  the 
population  is  “likely”  limited  primarily 
by  subsistence  harvest,  “although  other 
factors  such  as  haulout  mortalities  may 
also  be  important.”  Population  trend 
and  the  prevalence  of  a  limiting  factor 
are  not  necessarily  related;  that  is,  a 
limiting  factor  may  not  be  strong  enough 
at  any  point  in  time  to  affect  population 
trend.  Population  growth  is  nearly 
always  limited  by  some  factor  even 
when  the  trend  is  positive  and  the 
pojndation  is  increasing;  popidations 
rarely  grow  at  their  maximiim  rate  due 
to  accidents,  tlisea.se,  harve.st,  etc.  Civen 
that  harvests  are  ovtir  4,()()()  aniimds 
range-wide  annually,  oh.stjrvt.'d  fisheritjs 
mortalities  in  the  United  .Staltis  are  0- 
[\  animals  per  year,  observed  carcasses 
on  the  beach  or  in  the  walei  in  the 
I  loited  .Slates  mimlier  fewer  ttiaii  Kill 
pel  year,  evidence  ol  disease  and 
conlamiiiaiils  is  rare,  and  coastal 
liaiiloiil  moilalilies  laiige  wide  liave 
(led i lied  to  lower  than  1 ,111)11  per  year 
alter  2011'/,  it  is  reasonable  to  coiichide 
that  the  sol isisleoce  harvest  is  the 
I  irimary  limit  i iig  lai  lor. 

( ioimiifiil  '.'(i:  (  )iie  commeolei 
i|iieslioneil  wliellier  the  .Service’s 
pio|io.seil  );eoelic  maik  lecapliire 
ap|iioacli  was  the  best  approai.b  lor 
oblaioinp,  iolormalioii  on  po|nilalion 
slaln.s  and  trends. 

( >111  //e.'./anisc.-  Tbis  issue  is  beyond 
the  .scope  ol  the  ,SAR. 

( jnimieni  27:  ( )ne  conmienler 
(|uesl ioned  the  .Service's  position  that 
subsistence  liarvesi  limited  the  walrus 
population  in  light  ol  the  fact  that 
harvest  levels  since  2()0()  are  .S  to  bb 


percent  lower  than  Ibis  long,  term 
averaj>,e. 

do;  /fe.s/ion.sY.s' Trends  in  harvest 
numbers  are  not  indicative  of  wbetlier 
the  harvest  is  a  primary  limiting  factor 
or  not.  .See  our  response  to  comment  25. 

Comment  2H:  The  .Service  adjusts 
harvest  estimates  by  42  percent  to 
account  for  .struck  and  lost  animals.  It  is 
not  clear,  however,  how  the  Service 
deals  with  walruses  that  are  .struck  and 
lo.st  and  later  retrieved;  for  example, 
hunters  who  find  a  carcass  and  remove 
the  head  but,  do  not  salvage  any  meat 
because  it  is  spoiled,  would  most  likely 
have  the  tusks  marked. 

Our  Response:  The  42  percent  struck 
and  lost  correction  is  applied  only  to 
animals  that  are  identified  as  those 
harvested,  not  beach  cast  or  otherwise 
recovered  dead  walruses.  Therefore, 
such  corrections  are  not  included  for 
tusks  obtained  from  beach  cast  animals. 

Comment  29:  The  caption  for  the 
harvest  table  mentions  that  levels  are 
adjusted  for  unreported  walruses  using 
a  mark-recapture  method.  One 
commenter  requested  additional 
information  about  the  method. 

Our  Response:  In  general,  tusks  are 
given  a  unique  mark  by  the  Service 
when  hunters  return  to  the  beach  from 
a  hunting  trip  and  that  mark  is 
accounted  for  and  removed  when  the 
tusks  are  subsequently  submitted  to  the 
Service  for  permanent  tagging  by  tbe 
hiinter.  The  Service  then  compares  the 
number  of  unique  marks  placed  on 
tusks  with  the  number  of  those  marks 
“recaptured”  when  the  tusks  are 
permanently  tagged.  The  tusk  mark- 
recapture  project  is  limited  to  the  Native 
Villages  of  Cambell  and  Savoonga.  The 
adjustment  is  for  the  U..S.  harve.st  oidy, 
as  Rii.ssia  does  not  have  a  tusk  tagging 
reipiireinent.  i'  lirther  details  on  how 
harvest  levels  are  est  iiiialed  can  be 
found  in  tbe  201  I  status  review. 

Comment  .'tO:  ( )ne  connnenler  asked 
bow  the  .Service  proposes  to  use 
popnialion  inimbers  or  trends  in  order 
to  reduce  tbe  barvesl  wilbont 
inloi  nial  ion  about  popnialion  si/.e  or 
trend. 

( >m  tte;,pon;:e:  'I  be  .Service  is 
ex|iloiing,  new  inelbod.s  In  obtain 
accniale  inloitnalion  on  wabie; 
population  iinnibeis  and  liends.  In  tbe 
inlei  iin,  Ibeie  are  a  nninbei  ol 
popnialion  indicaloi.s  .sneb  a.s  call  to 
cow  ratios,  ag, e/sex  composition  i.onnl.s, 
estimate';  ol  body  condition, 
ob.serval  ion.<;  ol  Alaska  Native  bnnlei.<;, 
expert  opinion,  Aeri.il  .Sni  veys  ol  Arctic 
Marine  Mannnals  results,  hanlont 
connls,  and  popnialion  modeling,,  to 
make  an  assessment  of  popnialion 
sl.'ilns.  We  believe  that  sneb  a  weight  of 
evidence  a|iproach  in  consultation  and 


collaboration  witb  onreo  man;ig,ei's  will 
pi'ovide  inlormalion  nselnl  in  making, 
harvest  |nescripl ions,  if  needed. 

Comment  :t  t :  ( )ne  connmmler  pointed 
out  that,  although  the  .SARs  state  that 
.several  fisheries  overlaj)  with  walrus 
distribution  and,  therefoi'e,  could 
interact  with  waliuses,  we  provide 
iidbrmation  for  only  one  fishery. 
Additional  information  is  needed  about 
the  other  fisheries  that  could  interact 
with  walruses  and  to  support  the 
implied  conclusion  that  only  one 
fishery  may  be  a  problem  for  walruses. 

Our  Response:  For  Federal  waters,  the 
Service  receives  information  on 
interactions  between  fisheries  and 
marine  mammals  from  NMFS  on  an 
annual  basis.  That  information  includes 
all  the  fisheries  within  the  range  of  the 
Pacific  walrus  in  Federal  waters.  The 
fishery  listed  in  the  SAR  is  the  only  one 
that  has  ever  reported  walrus 
interactions.  However,  as  noted, 
observer  coverage  varies  with  the 
fishery;  the  budget  for  the  observer 
program  is  such  that  coverage  has  to  be 
rotated  among  the  various  Federal 
fisheries.  There  may  be  fisheries  in  State 
waters  that  could  interact  with 
walruses,  but  we  are  not  aware  of  any 
issues.  Observer  coverage  is  not 
required  for  salmon  and  herring 
fisheries;  while  observer  coverage  is  100 
percent  for  State-managed  shellfish  and 
.scallop  fisheries,  no  interactions  with 
walruses  have  been  observed. 

Comment  32:  One  commenter  points 
out  an  apparent  contradiction  between 
the  .statements  that  no  mortalities  or 
.serious  injuries  were  directly  associatiul 
with  research  activities  and  a 
snhse(]uent  statement  that  one  calf  died 
(hiring  the  research  activities. 

Onr  Response:  Information  about 
research-related  mortality  was  iqidated 
in  the  final  .SAR  as  it  became  available. 
The  sentence  that  there  were  no 
moilalilies  iclerred  to  the  research 
activities  ol  allixing  siilellile 
liansmillers  and  collecting,  skin  and 
binbbia  samples,  wbib;  tin;  .'aibsi;(|m;nl 
.■;(ml(;nce  Ktlerrcd  to  a  call  moilabty  that 
o(.(.miiid  wbmi  a  bo;il  lenying, 

I c.';i;ai ( .burs  p;is.‘;ed  by  a  w;ib  ii.'i  baidonl. 

t  lommrnt  .l.l:  (  Ine  (.onmmntm 
.‘;ng,g,ii.‘;led  that  wo  im.lmlit  iiiloi  imil  ion 
;ibonl  i.aplmnd  oipbaniMl  wabn.';cs  in 
llm  I  Inilnil  .Stall's. 

( >m  tte.'.ponse:  Wn  ag,i  ('(!;  I  bn  ,SAIt  lui;; 
bnmi  updated  to  ii!lb<cl  tbe  lecoveiy  ol 
.slmmled  animals. 

(Comment  '.t  t:  ( )ne  connnenler  asked 
lor  additional  inloiinalion  about 
mortality  estimates  at  hanlonis,  and 
(|neslioned  why  the  nioilalily  estimates 
were  not  sjiecific  (i.e.,  197  versus  less 
than  200). 
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Our  Response:  The  mortality 
estimates  at  haulouts  provided  in  the 
SAR  are  rough  estimates  because  they 
are  based  on  a  combination  of  biologist 
and  Alaska  Native  hunter’s  observations 
and  counts.  We  have  provided  clarifying 
text  to  the  SAR  to  reflect  the  source  and 
nature  of  this  information. 

Comment  35:  One  commenter 
suggested  that  the  SAR  be  modified  to 
reflect  the  level  of  industrial  activity 
near  Hanna  Shoal. 

Our  Response:  From  2006  to  2013, 
two  to  three  operators  have  conducted 
activities  in  the  Chukchi  Sea  annually, 
but  not  always  near  Hanna  Shoal. 
Activities  have  included  mainly 
geotechnical  and  environmental  studies, 
but  also  2D  and  3D  seismic  activities, 
and  one  drilling  operation.  We 
anticipate  that  the  level  of  activity  in  the 
foreseeable  future  near  Hanna  Shoal 
will  remain  the  .same  as  that  which  we 
have  seen  in  the  ])ast  8  years. 

Comment  3():  One  commenter 
njcommemhid  that  the  .Service  uj)(late 
information  about  the  amount  of 
tonnage  of  cargo,  including  oil  ))ro(luct.s, 
moving  through  Ru.ssian  waters,  as  tin; 
traliic  there  tar  exceeds  that  in  t)..S. 
watcu's. 

( till  Response:  The  informal  ion 
pre.senled  was  the  most  current  on  llie 
nnmher  ol  transits  at  the  lime  the  (halt 
.SAF  was  (;oin|)lel(!(l.  W(!  currently  do 
not  liave  iniornialion  on  the  lonna|’,e  ol 
cargo  inoving,  throni’Ji  Fnssian  and  I  I..S. 
wal(!rs,  hill  will  seek  a  source  lor  this 
I VI le  of  iniornialion  in  the  hit  lire. 

Kelereiici^s 

In  .’iccordance  with  sect  ion  I  17(h)(1) 
of  the  MMI’A,  we  include  in  this  notice 
a  li.st  o(  the  sources  ol  iniornialion  or 
|tnhlished  re|Mirts  npon  which  we  based 
the  revi.sed  .SAKs.  The  .Service  consulted 
technical  re|)orls,  conlerence 
proceedings,  refereed  journal 
publications,  and  .scientific  studies 
pr(!par(!d  or  issued  by  Federal  ageuciris, 
uongovernmental  organizations,  and 
individuals  with  experti.se  in  the  fields 
of  marine  mammal  biology  and  ecology, 
])opulation  dynamics,  Alaska  Native 
.subsi.stence  use  of  marine  mammals, 
modeling,  and  commercial  fi.shing 
technology  and  practices. 

These  agencies  and  organizations 
include:  the  Service,  the  U.S.  Geological 
Survey,  the  National  Oceanic  and 
Atmospheric  Administration,  the 
National  Park  Service,  the  Arctic 
Institute,  the  North  American  Wildlife 
and  Natural  Resource  Conference,  the 
Marine  Mammals  of  the  Holarctic  V 
Conference,  the  Aleutian  Islands  Risk 
Assessment  Management  Team,  the 
Exxon  Valdez  Restoration  Project,  and 
the  Outer  Continental  Shelf 


Environmental  Assessment  Program.  In 
addition,  the  Service  consulted 
publications  such  as  the  Journal  of 
Wildlife  Management,  Conservation 
Biology,  Marine  Mammal  Science, 
Ecological  Applications,  Biological 
Conservation,  Aquatic  Mammals,  and 
Journal  of  Zoology,  as  well  as  other 
refereed  journal  literature,  technical 
reports,  and  data  sources  in  the 
development  of  these  SARs. 

A  complete  list  of  citations  to  the 
scientific  literature  relied  on  for  each  of 
the  four  revised  SARs  is  available  on  the 
Federal  eRulemaking  portal  [http:// 
www.regulations.gov)  under  Docket  No. 
FWS-R7-ES-2012-0019.  The  list  can 
also  be  viewed  in  Adobe  Acrobat  format 
at  http://alaska.fws.gov/fisheries/mmm/ 
reports.htm. 

Authority 

'I’he  authority  for  this  action  is  the 
Marine  Mammal  Protection  Act  of  1972, 
as  auumded  (16  U..S.C.  1361  et  secj.). 

Diitcid:  April  7,  2014. 

Daniel  M.  Aslii;, 

Director,  l-'isli  oiid  Wildlife  Servic(\ 
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Bureau  of  Land  Management 
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Notice  of  Public  Meeting,  Farmington 
District  Resource  Advisory  Council 
Meeting,  New  Mexico 

AGENCY:  Itiire.'iii  ol  l.aiid  M:iii.'i)',(!m(Mit , 
Interior. 

ACTION:  Notice  of  Public  Meeting. 

SUMMARY:  In  accordiince  with  the 
I'eder.'il  l.iind  Policy  cind  Miiiiiigement 
Act  {ind  the  Fedenil  Advi.sory 
(iommittee  Act,  the  Bureiiu  of  Land 
Miuiagement’s  (BLM)  Farmington 
Di.strict  Resource  Advisory  Council 
(RAC)  will  meet  as  indicated  below. 
DATES:  The  RAC  will  meet  on  May  28, 
2014,  at  the  Taos  Field  Office,  226  CTuz 
Alta  Road,  Taos  New  Mexico  from  9 
a.m.-4  p.m.  On  May  29,  2014,  there  will 
be  a  field  trip  in  Taos,  New  Mexico, 
from  8:30  a.m.  to  4:30  p.m.;  it  is  open 
to  the  public.  The  RAC  will  meet  at  8:15 
a.m.  on  May  29,  2014,  at  the  Taos  Field 
Office,  226  Cruz  Alta  Road.  The  BLM 
will  not  provide  transportation  for  the 
field  trip.  The  public  may  send  written 
comments  to  the  RAC  at  the  BLM 
Farmington  District  Office,  6251  College 
Blvd.,  Suite  A,  Farmington,  New  Mexico 
87402. 


FOR  FURTHER  INFORMATION  CONTACT: 

Christine  Horton,  BLM  Farmington 
District  Office,  6251  College  Blvd.,  Suite 
A,  Farmington,  NM  87402,  505-564- 
7633.  Persons  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8229 
to  contact  the  above  individual  during 
normal  business  homs.  The  FIRS  is 
available  24  hours  a  day,  7  days  a  week, 
to  leave  a  message  or  question  with  the 
above  individual.  You  will  receive  a 
reply  during  normal  business  hours. 
SUPPLEMENTARY  INFORMATION:  The  10- 
member  Farmington  District  RAC 
advises  the  Secretary  of  the  Interior, 
through  the  BLM,  on  a  variety  of 
planning  and  management  is.sues 
associated  with  public  land 
management  in  the  BLM’s  l*’armington 
Di.strict.  Planned  agenda  items  include: 
Ojiening  remarks  from  the  BLM 
l•’<u■miugt(m  Di.strict  Miimiger;  updiites 
oil  ongoing  pliiimiiig  efforts  in  the 
l‘'iirmiiigloii  l''iel(l  Office;  <m  updiite  on 
the  Maiico.s/Ciilliip  .Slmle  Ke.soiirce 
Mimiigemeiil  Phiii  Ameii(lmeiil;  the 
RAC’s  recommeiKliilioiis  on  the  wild 
horse  :iii(l  hiirro  iiiiiiiagemeiil  |ilim;  and 
I'aos  Field  ( tiliee  |)liinning,  iipdales 
(incinding  the  Rio  ( iriinde  del  Norte 
Niilioiiiil  Monnmenl  Manag,enienl  Plan). 

( >11  Wednesdiiy,  May  7.8.  7014.  :il  3 
|i.ni.,  memhers  ol  the  piihlic  will  Inive 
the  o|i|iort nnily  to  iiiiike  connnenis  to 
the  RA( !,  diniii)’,  a  liiill  lioni  |inhli(: 
connneni  |)eiio(l.  All  R At  i  meet in)’,s  are 
open  to  the  public.  Pei.sons  wi.sliiii)’,  to 
make  coinments  dniing,  the  imhlic 
comment  |)erio(l  should  ref’,istei  in 
lieison  with  the  Itl.M  by  7  p.m.  on  M;iy 
78,  7014,  :it  the  meeting,  looition. 

I  tepending  on  the  nnmh(!r  of 
commenlers,  the  length  of  comments 
niiiy  he  limited;  this  lime  may  vjiry.  The 
MLM  a|)|)reciiites  all  comments. 

Michiiol  II.  Tiipper, 

Deputy  Sl(de  Direcdor,  l/inds  cmd  Resources. 

II  K  Doc.  2(114-(11H1«1  I’itod  4-1(1-14;  1I:4.S  ((iii| 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request; 
Application  for  Alien  Employment 
Certification 

action:  Notice. 


SUMMARY:  The  Department  of  Labor 
(DOL)  is  submitting  the  Employment 
and  Training  Administration  (ETA) 
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sponsored  information  collection 
request  (ICR)  revision  titled, 

“Application  for  Alien  Employment 
Certification,’’  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  for  use  in 
accordance  with  the  Paperwork 
Reduction  Act  (PRA)  of  1995  (44  U.S.C. 
3501  et  seq.).  Public  comments  on  the 
ICR  are  invited. 

DATES:  The  OMB  will  consider  all 
written  comments  that  agency  receives 
on  or  before  May  21,  2014. 

ADDRESSES:  A  copy  of  this  ICR  with 
applicable  supporting  documentation; 
including  a  description  of  the  likely 
respondents,  proposed  frequency  of 
response,  and  estimated  total  burden 
may  bo  obtained  free  of  charge  from  the 
RogInfo.gov  Web  site  at  http:// 
www.r(;ginfo.f’ov/piihlic/(k)/ 

PHA  VicwlCJt  ?r(;fnhi-2()  1 3 1 2- 1 205- 
OOOa  (this  link  will  only  iHJCOine  active 
on  the  (lay  following  jnihlication  of  this 
notice)  or  hy  contacting  Michel  .Smyth 
hy  t(!lephone  at  202  ()93“  4  12‘),  ’l"l'Y 
202-(>93  }{004,  (th(!S(!  arc;  not  toll  frees 
mi  mix  SI'S )  or  sisnding  an  ismail  to  1)01, 

131 A  rilltt.KMil.ypv. 

.Snhmil  conmiisnts  ahont  this  i(s(|nis.st 
hy  mail  or  coiiriisi  to  this  ( )llic(s  ol 
Inloi  inalion  ami  Kisg,nlatoi  y  Allairs, 

Alin:  ( )Mlt  Desk  ( tlficisr  lor  I )( )l.  I•;TA. 

( )ilice  ol  Manag.isiixsnt  ami  ltml)Mst, 

K(xim  72:.  I /Ih  .'ilnset  NW.. 

Washing, Ion,  I )( !  20!. (lit;  hy  l■'ax:  20'.'. 

30!.  l.ltOI  (this;  is  not  a  loll  Iksis 
nnmixsr);  or  hy  ismail:  ( )tt(A 
:iiiliiiii;i;:inn>f'i<niih.)‘fip.y(n'.  ( ionnnenlisrs; 
ai IS  enconrag.ed,  hnl  not  leqniieil,  to 
send  a  conriis.sy  copy  ol  .iny  ciiminisnts 
hy  mail  or  courier  to  the  I  I..S. 

I  tisparlmeni  ol  l.;ihiir  ( )A.SAM,  ( ilfice  ol 
the  ( iliief  Information  ( tfficisr,  Attn: 

I  )(s|iarlm(snlal  Inlormalion  ( iompliancis 
Managismisnl  Program,  Koom  N  1.301, 

200  (ionslilnlion  Avcsnms  NW., 
Washington,  IK!  2021t);  or  hy  (smail: 
DOLjmAPlim.KMdol.yov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michel  .Smyth  hy  telephone  at  202-093- 
4129,  TTY  202-093-8004,  (the.se  are  not 
toll-free  numbers)  or  .sending  an  email 
\o  ])OL_PHA_PlJBLIC@dol.gov. 

Authority;  44  U.S.C.  3507(a)(1)(D). 

SUPPLEMENTARY  INFORMATION:  This  ICR 
seeks  OMB  approval  under  the  PRA  for 
revisions  to  the  Application  for  Alien 
Employment  Certification  information 
collection  that  helps  the  DOL  to  meet  its 
statutory  responsibilities  for  program 
administration,  management,  and 
oversight  under  the  Immigration  and 
Naturalization  Act  (INA).  INA  section 
212(a)(5)(A)(iii)  deals  specifically  with 
professional  athletes  coming  to  the 
U.S.A.  on  a  permanent  basis  as 


immigrants,  and  Form  ETA-750,  part  A 
is  used  to  collect  information  that 
permits  the  DOL  to  meet  Federal 
responsibilities  for  such  entry.  Form 
ETA-750,  part  B  provides  detailed 
information  about  an  alien’s  education 
and  work  history  and  is  used  by  the 
DOL  to  collect  information  about  the 
professional  athlete  on  whose  behalf  an 
application  for  permanent  labor 
certification  is  filed.  The  Department  of 
Homeland  Security  also  uses  part  B  for 
foreign  workers  applying  for  the 
National  Interest  Waiver  of  the  job  offer 
requirement  under  INA  section 
203(b)(2)(B)(i).  This  use  is  required 
under  is  also  required  8  CFR 
204.5(k)(4)(ii). 

This  information  collection  has  been 
classified  as  a  revision,  hecau.se  Form 
ETA-91 42B  is  now  u.sed  to  obtain 
information  needed  to  i.s.sue  an  H— 2B 
visa  to  a  jirofessional  atlilete  seeking 
temporary  non-immigrant  admission 
into  th(!  l)..S.A.  The  DOL  has  pnivionsly 
used  l•■oI■m  ETA— 750  part  A  to  colliict 
information  for  labor  certification  for 
alhhiles  .seeking  either  l(!mporary  or 
|)ermanenl  admission.  The  D(  )l .  obtains 
I’KA  anihorily  for  Eorm  I'iTA  9I42B 
miller  ( ionirol  Nninlxn  1205  0509,  and 
I  hi;;  l(  iK  will  merely  conclude  I  he 
lian.slei  ol  the  hmden  lii.in  one  ( ioniri.l 
Nnmher  In  another. 

This  inli.rmaliiin  i:ollei:l  ion  i.s  .snhjeci 
III  the  I’KA.  A  Eedei.d  ag,eni:y  g.enerally 
can  III  it  Cl  Hill  net  i.i  s|  ion. si  ii  a  collect  ion 
III  inliii  iii.'it  ion,  and  llie  |iiihlic  is 
|',eneially  not  leqiiiied  In  ie.s|iiind  to  an 
i  nliii  mat  ion  ci.lleclion,  nide.ss  it  i.s 
a|i|iioved  hy  the  ( )MM  under  the  I’KA 
.'III (I  di.s|il;iy.s  a  cnrrenlly  valid  ( )Mlt 
(iiiniriil  Nnmher.  In  iiddilion, 
iiolwilhslanding,  any  other  |.rovisions  ol 
l.'iw,  no  person  shall  generally  he  snhjeci 
to  penally  for  failing  to  comply  willi  a 
colleclion  of  inlormalion  lhal  does  not 
disjilay  a  valid  (lonirol  Nnmher.  .See  5 
CEK  1320.5(a)  and  1  32t).0.  The  IK )l. 
obtains  OMB  approval  for  this 
iidormation  collection  under  (Control 
Number  1205-0015.  The  curremt 
aj)proval  is  .scheduled  to  expire  on  April 
30,  2014;  however,  the  DOL  notes  that 
existing  information  collection 
requirements  submitted  to  the  OMB 
receive  a  month-to-month  extension 
while  they  undergo  review.  For 
additional  substantive  information 
about  this  ICR,  see  the  related  notice 
published  in  the  Federal  Register  on 
January  3,  2014  (79  FR  407). 

Interested  parties  are  encouraged  to 
send  comments  to  the  OMB,  Office  of 
Information  and  Regulatory  Affairs  at 
the  address  shown  in  the  ADDRESSES 
section  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register.  In 
order  to  help  ensure  appropriate 


consideration,  comments  should 
mention  OMB  Control  Number  1205- 
0015.  The  OMB  is  particularly 
interested  in  comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  bo 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  tho.se  who 
are  to  nj.spond,  including  through  the 
iKse  of  ap])ropriato  automated, 

(ilectronic,  mechanical,  or  other 
technological  collection  techui(|ues  or 
other  forms  of  iufonuatiou  t(!clmology, 
e.g.,  |X!rniittiug  electronic  suhmi.ssion  of 
re.s|xm.se.s. 

Agency:  \)n\.  I'TA. 

't  itle  (ij  ( jtihu  tion:  A|)pli<:alion  lor 
Alien  l‘imploym(ml  ( iert ifical ion. 

( )MH  ( ionirol  Nnmher:  12(1.5  001.5. 

/I //(•(  /(*(/  Pnhiic:  I’rivali!  .Siicloi 
hn.sine.sses  or  other  loi  prolit.s  iiinl  not 
lot  pi  III  it  iii.sl  it  III  ions. 

I'olnl  I'.alnnoted  Nnmher  oj 
llespomlent;::  2.0!$ 3. 

I'olnl  i  '.;:linmte(l  Nnmher  oj 
lle;:pon;ie:::  2, ()!$!$. 

V'o/o/  l\:3inmle<l  AnmmI  'l  ime  llnrden: 
3.()02  hoiii.s. 

Tohd  P::linmled  AnmmI  ( )lher  ( ioah: 
llnrden:  .$0. 

I  lilted:  A |)i  il  I 2(1 14. 

Michel  .Siiiytli, 

I )cj)miiiirnl(il  ( '.learimee  (  gjicer. 

|I'K  Dec.  2014  im<l<r/  Hied  4  Ul  14;  lt:4r.  iiiii| 
BILLING  CODE  4510-FP  P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice:  (14-036)] 

Notice  of  Information  Collection 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Notice  of  information  collection 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
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Act  of  lOOf)  (l‘ul).  1,.  104-1:1,44  U.S.C. 
:t.'-)()(i((;)(2)(A)). 

DATES:  All  coiiinieiils  should  he 
snhiiiitled  within  (>()  culendiir  days  IVoni 
the  date  ol  this  |)idili(:ation. 

ADDRESSES:  luttuested  perstuis  an; 
invit(!d  to  snhinit  writtiiii  coinineiits  on 
the  proposed  iidonnation  collection  to 
th(!  ( tilice  oi  Iidonnation  and  Ke^nlatoiy 
Ariairs,  ( )Hice  ol  Management  and 
Ondget,  72r)  17th  Street  NW., 

Washing,! on,  I )( !  20r>0:t,  Attent ion:  Desk 
( )Hicer  lor  NASA. 

FOR  FURTHER  INFORMATION  CONTACT: 
l<e(|nesls  ioi  additional  iniormalion  or 
copies  ol  the  iiddrination  collection 
instrnment(s)  and  instructions  should 
he  directed  to  Ms.  l-'rances  Teel,  NASA 
I'KA  Clearance  OHicer,  NASA 
I  leadcpiarters,  itOt)  hi  Street  SW.,  Mail 
Code  |l•'l)()(),  Washington,  DC  2l)r)4(>. 
/‘Vf/;icc‘.s'.  C.  7  V,‘c/(");;a.s'n.gov 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  National  Aeronautics  and  S|)ace 
Admiid.stration  (NASA)  is  reinstating  an 
exi.sting  information  collection  that  is 
used  to  ensure  the  proper  disposition  of 
rights  to  inventions  made  in  the  course 
of  NASA-funded  research.  Through  this 
information  collection,  NASA  tracks 
applicable  inventions  disclosed  by  its 
grant  recipients.  NASA  is  seeking  to 
reinstate  this  information  collection 
with  the  following  changes:  (1)  Title 
change  from  Patents-Grants  and 
Cooperative  Agreements  to  Report  of 
Inventions-Grants  with  Educational  and 
Non-Profit  Entities,  and  (2)  an  increase 
in  the  estimated  number  of  respondents. 
This  Federal  Register  notice  also 
includes  the  total  estimated  annual  cost 
burden  to  respondents  or  record  keepers 
resulting  from  the  collection  of  this 
information. 

II.  Method  of  Collection 

NASA  utilizes  paper  and  electronic 
methods  to  collect  information  from 
grant  recipients. 

III.  Data 

Title:  Report  of  Inventions-Grants 
with  Educational  and  Non-Profit 
Entities. 

OMB  Number:  2700-0048. 

Type  of  review:  Reinstatement  of  a 
Previously  Approved  Information 
Collection  with  Change. 

Affected  Public:  Not-for-profit 
institutions;  Business  or  other  for-profit; 
State,  Local,  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
6,606. 

Estimated  Time  per  Response: 
Variable. 

Estimated  Total  Annual  Burden 
Hours:  11,889. 


Estimated  'I'otal  Annual  Cost: 
.$:i91.148. 

IV.  Keipiesl  for  Commenls 

( lomment.s  arc  invited  on;  ( I )  Whether 
the  propo.sed  collection  of  information 
is  necessaiy  lor  the  proper  performance 
oi  the  in  net  ions  ol  NA.SA,  including, 
whether  the  information  collected  has 
practical  ntilily;  (2)  the  accuracy  of 
N  A.S  A’s  esl  imate  of  t  he  hm  (len 
(inclnding  hours  and  cost)  ol  the 
proposed  collection  oi  inlormation;  (It) 
ways  to  enhance  the  (|nalily,  ntilily,  and 
clarity  ol  the  iidonnation  to  he 
collected;  and  4)  ways  to  minimi/.e  the 
hnrden  ol  the  collection  of  infonnalion 
on  respondents,  inclnding  automated 
collection  teclmiipies  or  the  use  of  other 
forms  of  information  technology. 

( iomments  snhmitted  in  response  to 
this  notice  will  he  snmmari/.ed  and 
included  in  the  reipiesl  for  OMB 
a|)|)roval  of  this  iidonnation  collection. 
They  will  also  become  a  matter  of 
public  rej:ord. 

Francos  Tool, 

NASA  ritA  Clearance  Officer. 

IFK  Doc.  2()14-(l«921  I'ilod  4-18-14;  8:45  am) 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Office  of  the  Federal  Register 

Selected  Agreements  and  Other 
Instruments  as  of  December  31 , 201 3, 
Between  the  American  Institute  in 
Taiwan  and  the  Taipei  Economic  and 
Cultural  Representative  Office  in  the 
United  States 

AGENCY:  Office  of  the  Federal  Register, 
NARA. 

ACTION:  Notice  of  availability  of 
agreements. 

SUMMARY:  The  American  Institute  in 
Taiwan  has  concluded  a  number  of 
selected  agreements  and  other 
instruments  with  the  Taipei  Economic 
and  Cultural  Representative  Office  in 
the  United  States  (formerly  the 
Coordination  Council  for  North 
American  Affairs)  in  order  to  maintain 
cultural,  commercial  and  other 
unofficial  relations  between  the 
American  people  and  the  people  of 
Taiwan.  The  Director  of  the  Federal 
Register  is  publishing  the  list  of  these 
agreements  on  behalf  of  the  American 
Institute  in  Taiwan  in  the  public 
interest. 

SUPPLEMENTARY  INFORMATION:  Cultural, 
commercial  and  other  unofficial 
relations  between  the  American  people 


and  the  pe()|)le  of  Taiwan  are 
mainlained  on  a  non  goveinmenlal  basis 
thiongh  the  American  Institute  in 
Taiwan  (AI  T),  a  |)rivale  nonproiil 
cm  |)oralion  created  nnder  the  Taiwan 
Kehilions  Act  (I’nh.  L. 'It;  It;  D.'i  Slat .  14). 
The  ( ioord illation  Council  lor  Noil  h 
American  Affairs  (tXINAA)  was 
esiahlished  as  the  nong,overnmenlal 
Taiwan  connierparl  to  ATT.  ( )n  ( Icloher 
It),  1996,  the  ( i(  :NAA  was  renamed  the 
Taijiei  Ticonomic  and  ( inlinral 
Kepre.senlat  ive  ( Iffice  in  the  I  Ini  ted 
Stales  (  TI'CKO). 

t  liider  section  12  id  the  Act, 
ag,reements  concluded  helween  ATT  and 
'TE(  :K(  )  ((  X  :NA  A)  are  transmilled  to  the 
( iongress,  and  according  to  sections  li 
and  ll)(a)  of  the  Act,  such  agreenieiils 
have  full  force  and  effect  nnder  the  law 
of  t  he  I  Ini  led  .States.  'The  texts  of  I  he 
.selected  agreements  and  other 
instruments  are  available  from  the 
American  Institute  in  'Taiwan,  170(1 
North  Moore  Street,  .Suite  1700, 
Arlington,  Virginia  22209.  For  further 
information,  plea.se  telejihone  (70:i) 
62.6-8474,  or  fax  (70:i)  841-1  :i86. 

lAillowing  is  a  li.st  of  .selected 
.'igreements  and  other  instruments 
between  AIT  and  'TEC'.RO  (CCiNAA)  as  of 
December  31, 2013. 

Dated;  April  14,  2014. 

For  the  American  Institute  in  Taiwan. 
Joseph  R.  Donovan  Jr., 

Managing  Director. 

Dated:  April  16,  2014. 

For  the  Office  of  the  Federal  Register. 
Charles  Barth, 

Director. 

Selected  Agreements  and  Other 
Instruments  Between  American 
Institute  in  Taiwan  (AIT)  and  the 
Taipei  Economic  and  Cultural 
Representative  Office  in  the  United 
States  (TECRO)  as  of  December  31,  2013 

Status  of  TECRO 

The  Exchange  of  Letters  concerning 
the  change  in  the  name  of  the 
Coordination  Council  for  North 
American  Affairs  (CCNAA)  to  the  Taipei 
Economic  and  Cultural  Representative 
Office  in  the  United  States  (TECRO). 
Signed  December  27, 1994  and  January 
3,  1995.  Entered  into  force  January  3, 
1995. 

Agriculture 

1 .  Guidelines  for  a  cooperative 
program  in  the  agriculture  sciences. 
Signed  January  28, 1986.  Entered  into 
force  January  28,  1986. 

2.  Amendment  amending  the  1986 
Guidelines  for  a  Cooperative  Program  in 
the  Agricultural  Sciences.  Effected  by 
exchange  of  letters  September  11, 1989. 
Entered  into  force  September  11,  1989. 
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( ;(»()|)(!nil  iv(!  s(!rvi(;(!  agnMancnl  to 
Incilitale  iiiiil  and  vagclaljle  ins|)(!(:ti()n 
lliroiigli  llinii  (Irsignalcd 
rcprnsiailalivas.  Ilia  lliiil(;(l  Slalas 
I  tcparliiKait  of  Ay.ricidliiK;  Animal  and 
I'lanI  I  lisdili  Inspnclinn  Service;  (AIM  II.S) 
and  lln;  Taiwan  I’ldvincial  T'niil 
Marknl i nj;  ( ionpnialive;  (  TIM'Mt  i) 
.sn|)<;rvisnd  liy  lln;  Taiwan  ( ionncil  nl 
Aj’i  icnlline;  ((;()A).  Si)>n(;d  April  2M, 
niO.'T  Tinl(;n;d  inlo  inree;  April  'AH,  I'.IITT 

A.  M<;innrandnm  nt  a].’,ri;(;nn;nl 
cnn(:*;rning  sainlary/pli ylosanilary  and 
a)>,ri(:nllnral  standards.  Sip,in;d 
N(iv»;mli(;r  4,  Mt'.I.'l.  T;nl<;r(;d  inlo  lure :(; 
Nov<;inh(;r  4 ,  I  fllTI. 

Ap,r(;(;in(;nl  ann;ndinp,  lln; 
j',nid(;liin;s  lor  lln;  coop(;raliv(;  program 
in  ag.ricidinral  s<:i(;in:(;s.  Sigm;d  ( )(:lolM;r 
.U),  200 1 .  Tint(;r(;d  inlo  lorci;  ( )(:lol)(;r  .40, 
2001 . 

0.  M(;morandnm  oT  Und(;rstanding 
I'istahl isliing  ( ionsnitative;  ( lonnnitOa;  on 
Agricniinre;  'T(;rm,s  oT  K(;r(;r(;nc(!.  Signed 
Jnly  10,  2007.  T;nl(;r(;d  inlo  force;  |nly  10, 
2007. 

7.  (ieensnilative:  (leemmitlee  een 
Agricidtnro  'I'eirms  of  Keelerence.  Signed 
Jnly  10,  2007.  Kntored  inlo  force  Jidy  10, 
2007. 

8.  Notification  on  Protocol  of  Bovine 
Spongiform  Encephalopathy  (BSE) — 
related  measures  for  the  importation  of 
beef  and  beef  products  for  human 
consumption  from  territory  of  the 
authorities  represented  by  AIT.  Signed 
October  22,  2009.  Entered  into  force 
October  22,  2009. 

Aviation 

1 .  Memorandum  of  agreement 
concerning  the  arrangement  for  certain 
aeronautical  equipment  and  services 
relating  to  civil  aviation  (NAT-I-845), 
with  annexes.  Signed  September  24  and 
October  23, 1981.  Entered  into  force 
October  23,  1981. 

2.  Amendment  amending  the 
memorandum  of  agreement  concerning 
aeronautical  equipment  and  services  of 
September  24  and  October  23, 1981. 
Signed  September  1  and  23, 1985. 
Entered  into  force  September  3, 1985. 

3.  Agreement  amending  the 
memorandum  of  agreement  of 
September  24  and  October  23,  1981, 
concerning  aeronautical  equipment  and 
services.  Signed  September  23  and 
October  17, 1991.  Entered  into  force 
October  17,  1991. 

4.  Air  transport  agreement,  with 
annexes.  Signed  at  Washington  March 
18,  1998.  Entered  into  force  March  18, 
1998. 

5.  Agreement  for  promotion  of 
aviation  safety.  Signed  June  30,  2003. 
Entered  into  force  June  30,  2003. 

6.  Exchange  of  Letters  concerning 
removal  from  the  agreement  of 


provisions  r(;latiiig  to  r(;gnlations  of 
(:ompiil(;r  r(;s(;rvalion  .syst(;ms  in  Ann(;x 
III  lo  lln;  Ail  ‘Tr<niS|)orl  Agr(;(;nn;nl 
sign(;d  March  18,  1998.  .Sign(;d 
I  )i;ci;mh(;i  I  1 , 2001)  and  Jannary  2,  201)7. 
T!nt(;ri;d  inlo  force  Jannary  2,  2007. 

7.  Tixchangt;  ol  I  .oilers  on  Pr  inciples 
loi  ( ioopi;ralion  on  Improving,  Travel 
.Seenrily.  Sig,ned  l)ec(;inber  19,  2008. 
Tinier  inlo  force  l)eceinbi;r  19,  2008. 

8.  Ag,reemenl  foi  ( iooperalion  in  and 
llie  pidinolion  of  Tianspoi lation  of 
.Salety.  Sig,ne(l  Jiim;  1.5,  2010  and  Jnm; 

22,  2010.  Entered  inlo  force  Jnm;  22, 
2.010. 

9.  Memorandum  of  Ag,reemenl  NA’T 
1-2305  b(;lw(;(;n  ATT  and  TTl  !K( ).  Sig,n(;d 
May  1 1),  20  1  2  and  Tebrnary  2 1 , 20  1 2. 
Tinlered  inlo  force;  May  Hi,  2.012. 

( iniiserviilioii 

1.  M(;morandnm  on  coopi;ration  in 
foresiry  and  nainral  re.sonrc(;s 
con.servalion.  Signed  May  23  and  July  4, 
1991.  Enler(;d  inlo  force;  jnly  4,  1991. 

2.  Meimeiranelnm  on  exieiperation  in 
seiil  anel  water  e:onservatiem  undeir  the; 
guiel(;lin(;s  feir  a  (:oe)p(;rative  preigram  in 
the  agricultural  .sc;i(;nc(;s.  Signed  at 
Washington  Octob(;r  5,  1992.  I'intered 
into  force  Octoh(;r  5,  1992. 

3.  Agreement  on  technical 
cooperation  in  forest  management  and 
nature  conservation.  Signeei  October  24, 
2003  and  February  27,  2004.  Entered 
into  force  February  27,  2004. 

4.  Memorandum  of  Understanding 
Concerning  Cooperation  in  Fisheries 
and  Aquaculture.  Signed  April  21,  2008. 
Entered  into  force  April  21,  2008. 

5.  Memorandum  of  Understanding 
Concerning  Cooperation  in  Fisheries 
and  Aquaculture.  Signed  June  18,  2013 
and  June  6,  2013.  Entered  into  force 
June  18,  2013. 

Consular 

1.  Agreement  regarding  passport 
validity.  Effected  by  exchange  of  letters 
of  August  26  and  November  13,  1998. 
Entered  into  force  December  10,  1998. 

Consumer  Product  Safety 

1.  Memorandum  of  Understanding  for 
cooperation  associated  with  consumer 
product  safety  matters.  Signed  April  29 
and  July  27,  2004.  Entered  into  force 
July  27,  2004. 

Customs 

1.  Agreement  for  technical  assistance 
in  customs  operations  and  management, 
with  attachment.  Signed  May  14  and 
June  4,  1991.  Entered  into  force  June  4, 
1991. 

2.  Agreement  on  TECRO/AIT  carnet 
for  the  temporary  admission  of  goods. 
Signed  June  25,  1996.  Entered  into  force 
June  25,  1996. 


3.  Agr(;(;mi;nl  n;gardiiig  imiliial 
iissislanci;  b(;lw(;i;ii  lh(;ir  d(;.signat(;d 
i(;pi(;s(;iitali vi;.s,  llm  llnil(;d  .Sl<it(;.s 
(iiistoms  Admiiiislral ion  mid  llm 
Taiwan  (liislom.s  Admiiiislralioii. 

Sigimd  Jaiiiiai'y  17,2001.  Tiiiinrnd  inlo 
lorci;  Jannary  I  7,  200  I . 

Drug  T:iifor<:(;iii(;iil 

I .  Mmnorandnni  of  I  Iminr.slanding, 

( ionenrning,  llii;  .Sharing  ol  Infornialion 
in  Kclalion  lo  Prnvmil ing  ( ionibaling, 
Brnacli  of  ( in.slonis  and  ( !onlrolh;d 
.Snb.slan(:(;s  Laws.  .Sij'imd  T'nhrnary  10, 
2009.  Tinl(;ri;d  inlo  lorci;  Tebrnary  10, 
2.009. 

Ediicalioii  and  Ciilliin; 

1.  Agi  i;(;nii;nl  anmniling  I  In;  agr(;<;nii;nl 
for  financing  c(;rlain  (;dncal ional  and 
cniinral  (;xcliangi;  programs  of  April  23, 
1904.  T;ffi;cl(;d  by  (ixcliangi;  of  l(;ll(;rs  al 
■Taip(;i  A|)ril  14  and  Jnm;  4,  1979. 

T;nl(;n;d  inlo  forci;  |nn(;4,  1979. 

2.  Agr(;(;m(;nl  conc(;rning  lln;  'Tai|)(;i 
Am(;ri(:an  .School,  with  ann(;x.  .Sigii(;d  at 
■Taip(;i  F(;bruary  3,  1983.  T;nt(;r(;d  inlo 
force  February  3,  1983. 

3.  M(;morandum  of  Understanding  on 
Tiducational  (Cooperation.  Signed  at 
Washington  DCC  December  5,  2008. 
Entered  into  force  December  5,  2008. 

4.  Exchange  of  letters  concerning  the 
Foundation  for  Scholarly  Exchange 
pursuant  to  the  Agreement  for  financing 
certain  educational  and  cultural 
exchange  programs.  Signed  December  4, 
2009  and  April  15,  2010.  Entered  into 
force  April  15,  2010. 

Energy 

1 .  Agreement  relating  to  the 
establishment  of  a  joint  standing 
committee  on  civil  nuclear  cooperation. 
Signed  at  Taipei  October  3,  1984. 
Entered  into  force  October  3,  1984. 

2.  Agreement  amending  and 
extending  the  agreement  of  October  3, 
1984,  relating  to  the  establishment  of  a 
joint  standing  committee  on  civil 
nuclear  cooperation.  Signed  October  19, 
1989.  Entered  into  force  October  19, 
1989. 

3.  Agreement  abandoning  in  place  in 
Taiwan  the  Argonaut  Research  Reactor 
loaned  to  National  Tsing  Hua 
University.  Signed  November  28,  1990. 

4.  Agreement  Amending  and 
Extending  the  Agreement  of  October  3, 
1984,  as  amended  and  extended, 
relating  to  the  establishment  of  a  joint 
standing  committee  on  civil  nuclear 
cooperation.  Signed  October  3,  1994. 
Entered  into  force  October  3,  1994. 

5.  Agreement  concerning  safeguards 
arrangements  for  nuclear  materials 
transferred  from  France  to  Taiwan. 
Effected  by  exchange  of  letters  February 
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12  and  May  13,  1993.  Entered  into  force 
May  13,  1993. 

6.  Memorandum  of  Agreement  for 
release  of  an  Energy  and  Power 
Evaluation  Program  (ENPEP)  computer 
software  package.  Signed  January  25 
and  February  27,  1995.  Entered  into 
force  February  27,  1995. 

7.  Agreement  regarding  terms  and 
conditions  for  the  acceptance  of  foreign 
research  reactor  spent  nuclear  fuel  at  the 
Department  of  Energy’s  Savannah  River 
site.  Signed  December  28,  1998  and 
February  25, 1999.  Entered  into  force 
February  25, 1999. 

8.  Agreement  for  technical 
cooperation  in  clean  coal  and  advanced 
power  systems  technologies.  Signed 
October  31,  2003  and  January  20,  2004. 
Entered  into  force  January  20,  2004. 

9.  Modification  Number  1  to  the 
Agreement  for  the  Shipment  of  Spent 
Nuclear  Fuel.  Signed  July  8,  2009. 
Entered  into  force  July  8,  2009. 

10.  Arrangement  for  the  Exchange  of 
Technical  Information  and  Cooperation 
in  Nuclear  Regulatory  and  Safety 
Matters.  Signed  January  4,  2011  and 
January  4,  2011.  Entered  into  force 
January  4,  2011. 

1 1 .  Statement  of  Intent  regarding 
Nuclear  and  Radiological  Incident 
Response  and  Emergency  Management 
Capabilities.  Signed  May  9,  2011  and 
May  26,  2011.  Entered  into  force  May 
26,  2011. 

12.  Joint  Determination  of 
Safeguardability  for  Alteration  in  Form 
or  Content  of  Irradiated  Fuel  elements. 
Signed  June  20,  2011  and  June  20,  2011. 
Entered  into  force  June  20,  2011. 

13.  Agreement  for  Technical 
Cooperation  in  Atmospheric 
Monitoring,  Clean  Energy,  and 
Environmental  Science.  Signed  July  16, 
2013  and  July  16,  2013.  Entered  into 
force  July  16,  2013. 

Environment 

1.  Agnumumt  for  1echnit:al 
cooperation  in  the  field  of 
environmental  |)rotection,  with 
implementing  arrangement.  Signed  )une 
21,  1t)‘)3.  luitcired  into  force  June  21, 
l‘)',)3. 

2.  Agreement  extending  tin;  agreement 
of  jnne  21,1 993  for  technical 
(:oo|)eration  in  the  field  of 
environmental  |)rote(:tion.  Effected  hy 
exchanges  of  hdlers  jnne  ;t0  and  jnly  20 
and  30,  1998.  I'inlered  into  forc(;  jnly  .30, 
1998,  ellective  |nne  21,  1998. 

3.  Agreement  extending  the  agreianent 
for  technical  cooperation  in  tin;  field  of 
(aiviromiKmlal  prol(!clion.  .Signed 
.September  23,  2003.  luitenul  into  forc(! 
.S(!pt(!mber  23,  2003. 

4.  I'ixtmision  of  Agrc'ement  for  tin; 
Technical  Coo])eralion  in  the  Fi(!ld  of 


Environmental  Protection.  Signed 
September  29,  2008.  Entered  into  force 
September  29,  2008. 

5.  Letter  of  confirmation  of 
compatible  Good  Laboratory  Practices 
programs.  Signed  January  19,  2010  and 
February  3,  2010.  Entered  into  force 
February  3,  2010. 

6.  Extension  of  Agreement  for  the 
Technical  Cooperation  in  the  F’ield  of 
Environmental  Protection.  Signed  July 
16,  2013  and  July  16,  2013.  Entered  into 
force  July  16,  2013. 

Health 

1.  Guidelines  for  a  cooperative 
program  in  the  biomedical  sciences. 
Signed  May  21,  1984.  Entered  into  force 
May  21,  1984. 

2.  Guidelines  for  a  cooperative 
program  in  food  hygiene.  Signed 
January  15  and  28,  1985.  Entered  into 
force  January  28,  1985. 

3.  Agreement  amending  the  1984 
guidelines  for  a  cooperative  program  in 
the  biomedical  sciences,  with 
attachment.  Signed  April  20,  1989. 
Entered  into  force  April  20,  1989. 

4.  Agreement  amending  the  1984 
guidelines  for  a  cooperative  program  in 
the  biomedical  Sciences,  as  amended, 
with  attachment.  Signed  August  24, 

1989.  Entered  into  force  August  24, 

1989. 

5.  Guidelines  for  a  cooperative 
program  in  public  health  and  preventive 
medicine.  Signed  at  Arlington  and 
Washington  June  30  and  July  19,  1994. 
Entered  into  force  July  19,  1994. 

6.  Agreement  for  technical 
cooperation  in  vaccine  and 
immunization-related  activities,  with 
implementing  arrangement.  Signed  at 
Washington  Clctober  6  and  7,  1994. 
Entered  into  force  October  7,  1994. 

7.  Agreement  regarding  the  mutual 
(jxchange  of  information  on  medical 
devices,  imduding  (piality  .systems 
nupiirements  inspect ional  information. 
Efiectcid  by  exchange  of  hitters  January 
9,  lt)98.  Ent(!r(id  into  forci!  jannary  9, 
1<)‘)8. 

8.  Memorandum  of  Understanding 
regarding  .Scientific  Isxchange  Acliviti(!.s. 
.Signed  .S(!|>teinher  2013  and 
.S(!|)lemh(!r  3,  201  It.  Ententd  into  loi'C(; 
.Sepl(!ml)(!r  3,  201  it. 

Iloinelaiifl  Security 

1.  Declaration  oi  Principles  lor 
governing  (:oo|)eration,  on  the  basis  of 
reciprocity,  including  the  |)osting  of  Al  l' 
Kepr(isentativ(!.s  at  the  Port  of 
Kaohsinng,  and  the  posting  of  TliCKO 
Ke|)res(!ntatives  at  certain  l)..S.  s(!a|»orts. 
.SigiKid  August  1ft,  2004.  I'intered  into 
force  August  1  ft,  2004. 

2.  Miiinorandinn  of  umhir.standing 
conccii  ning  cooj)eration  to  pnivent  the 


illicit  trafficking  in  nuclear  and  other 
radioactive  material.  Signed  May  25, 

2006.  Entered  into  force  May  25,  2006. 

3.  Declaration  of  Principles  for 
governing  cooperation,  on  the  basis  of 
reciprocity,  including  the  po.sting  of  AIT 
Representatives  at  seaports  in  Taiwan. 
Signed  September  22,  2006.  Entered 
into  force  September  22,  2006. 

4.  Exchange  of  Letters  to  facilitate  the 
implementation  of  the  MOU  concerning 
cooperation  to  prevent  the  illicit 
trafficking  in  nuclear  and  other 
radioactive  material  signed  May  25, 

2006.  Signed  April  30,  2007  and  July  5, 

2007.  Entered  into  force  July  5,  2007. 

5.  Port  Air  Quality  Partnership 
Declaration  on  the  occasion  of  a  Port  Air 
Quality  Partnership  Conference  hosted 
by  their  designated  representatives,  the 
Port  of  Tacoma,  Washington  and  the 
Harbor  Bureaus  of  Kaosiung,  Taipei  and 
Keelung  on  November  18-20,  2008. 
Signed  November  20,  2008.  Enter  into 
force  November  20,  2008. 

6.  Agreement  for  Transfer  of 
Ownership.  Signed  September  30,  2009. 
Entered  into  force  September  30,  2009. 

7.  Joint  Statement  between  AIT  and 
TECRO  for  Cooperation  on  Repatriation 
of  Persons  Bearing  Taiwan  Passports. 
Signed  September  25,  2012.  Entered 
into  force  September  25,  2012. 

8.  Arrangement  between  AIT  and 
TECRO  Regarding  Mutual  Recognition 
of  the  Supply  Chain  Security  Programs 
of  their  Designated  Representatives:  IJ.S. 
DHS  through  U.S.  Customs  and  Border 
Protection  and  Directorate  General  of 
Customs  Taiwan  Ministry  of  F’inance. 
Signed  November  26,  2012.  Entered  into 
force  November  26,  2012. 

Intellectual  Property 

1 .  Agreement  concerning  the 
j)rotection  and  enforcement  of  rights  in 
andiovi.sual  works.  Effectiul  by  exchange 
of  letters  at  Arlington  and  Washington 
JuiH!  ()  and  27,  1989.  I'intensd  into  forc(! 
Jinu!  27,  1989. 

2.  I  Imhirslanding  concerning  the 
|)rolection  of  inl(dlectual  pro|)erty 
rights.  .Sigmul  at  Washington  jnne  5, 
1992.  I'inlered  into  force  jnne  5,  1992. 

.'t.  Agreement  for  the  protection  of 
copyrights,  with  appendix.  .Signed  jnly 
If),  t9!l3.  Ent(;red  into  force  jidy  It), 
I99:t. 

4.  Memorandnm  ol  nnderstamling 
Kigarding  the  (jxlension  of  priority  filing 
rights  for  |)atenl  and  trademark 
a|)plication.s.  .Signed  A|)ril  10,  1991). 
I'inlenjd  into  force  A|)ril  Itt,  199(). 

Iiidicial  Assistance 

I.  Memorandnm  of  nnderstamling  on 
cooperation  in  tin;  field  of  criminal 
investigations  and  pros(!cntions.  .Signed 
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at  Taipei  October  5,  1992.  Entered  into 
force  October  5,  1992. 

2.  Agreement  on  mutual  legal 
a.ssistance  in  criminal  matters.  Signed 
March  26,  2002.  Entered  into  force 
March  26,  2002. 

Labor 

1.  Guidelines  for  a  cooperative 
program  in  labor  affairs.  Signed 
December  6,  1991.  Entered  into  force 
December  6,  1991. 

2.  Agreement  for  a  cooperative 
program  in  Labor  Mediation  and 
Alternative  Dispute  Resolution.  Signed 
June  23,  2010  and  July  7,  2010.  Entered 
into  force  July  7,  2010. 

Mapping 

1.  Agreement  concerning  mapping, 
charting,  and  geodesy  cooperation. 
Signed  November  28, 1995.  Entered  into 
force  November  28,  1995. 

2.  Amendment  one  to  the  Agreement 
concerning  mapping,  charting,  and 
geodesy  cooperation.  Signed  December 
1,  2009.  Entered  into  force  December  1, 
2009. 

Maritime 

1 .  Agreement  concerning  mutual 
implementation  of  the  1974  Convention 
for  the  safety  of  life  at  sea.  Effected  by 
exchange  of  letters  at  Arlington  and 
Washington  August  17  and  September 
7,  1982.  Entered  into  force  September  7, 
1982. 

2.  Agreement  concerning  mutual 
implementation  of  the  1969 
international  convention  on  tonnage 
measurement.  Effected  by  exchange  of 
letters  at  Arlington  and  Washington 
May  13  and  26,  1983.  Ihitered  into  force 
May  26,  1983. 

3.  Agreement  concerning  mutual 
imjjlomentation  ofthe  jirotocol  of  lt)78 
ndatingto  the  1974  iuterualional 
c()nv(!uliou  for  tlu!  satety  of  lile  at  .sea. 
Eff(!ct(!d  by  (!xcbauge  of  letters  at 
Arlington  and  Wasbiugton  jamiary  22 
and  31,  1985.  Ihilm-ed  into  force;  )auuary 
31,1985. 

4.  Agr(;ement  couc(;ruiug  mutual 
iin|)lem(;ntation  ofthe  protocol  of  1*)78 
relating  to  the  international  convention 
for  the  prevention  of  pollution  from 
ships,  1973.  I'lffected  by  exchange  of 
h;tt(;rs  at  Arlington  and  Washington 

|a unary  22  and  it  1 ,  1 985.  I'inter(;d  into 
force  jannary  it  t ,  1 985. 

5.  Agr(;(;ni(;nt  conc(;rning  mntnal 
im|)l(;mentation  of  tin;  t*l66 
international  convention  on  load  lines. 
Effected  hy  exchange  of  letters  at 
Arlington  and  Washington  March  26 
and  April  19,  1985.  I'intered  into  force 
April  19,  1985. 

6.  Agreement  conc(;rning  t he 
o|)erating  (;nvironment  for  ocean 


carriers.  Effected  by  exchange  of  letters 
at  Washington  and  Arlington  October  25 
and  27,  1989.  Entered  into  force  October 
27,  1989. 

Military 

1.  Agreement  for  foreign  military  sales 
financing  by  the  authorities  on  Taiwan. 
Signed  January  4  and  July  12,  1999. 
Entered  into  force  July  12,  1999. 

2.  Letter  of  Agreement  concerning 
exchange  of  research  and  development 
information.  Signed  August  4,  2004. 
Entered  into  force  August  4,  2004. 

3.  Master  Information  Exchange 
Agreement  Information  Exchange 
Annex  AF-05-TW-9301  concerning 
Nanoscience  and  Nanotechnology. 

Signed  December  15,  2005.  Entered  into 
force  December  15,  2005. 

4.  Information  and  communication 
technologies  (ICT)  forum  terms  of 
reference.  Signed  October  31,  2007. 
Entered  into  force  October  31,  2007. 

5.  Memorandum  of  Agreement 
Concerning  Research,  Development, 

Test  and  Evaluation  (RDT&EJ  Projects. 
Signed  May  14,  2008.  Entered  into  force 
May  14,  2008. 

6.  Arrangement  Concerning  the 
Exchange  of  Aeronautical  Information. 
Signed  January  27,  2009.  Entered  into 
force  January  27,  2009. 

7.  Information  Exchange  Annex  N- 

11- TW-6551  Master  Information 
Exchange  Letter  of  Agreement.  Signed 
May  25,  2011.  Entered  into  force  May 
25,2011. 

8.  Information  Exchange  Annex  N- 

12- TW-6550  Master  Information 
I'ixchange  Letter  of  Agreement  between 
AIT  and  TECiRO  concerning 
M(;t(!orological  and  Oceanographic 
Information  and  Techniques.  Singed 
jamiary  31, 2012.  Ihitered  into  force 
January  31 , 2012. 

Postal 

1.  Agrecimont  concerning 
(istablishment  of  INTELPOST  service. 
Effected  by  exchange  of  letters  at 
Arlington  and  Washington  April  1!)  and 
Nov(;mber  2(),  ItMtO.  Entered  into  force; 
Nov(;mh(;r  2(>,  1  ‘)*)9. 

2.  lnt(;rnational  hnsin(;.ss  re|)ly  s(;rvic(; 
agi(;(;in(;nt,  with  d(;tail(;d  r(;gnlat ions. 
.Sign(;d  I'ebrnary  7,  lt)92.  I';nt(;n;d  into 
force;  l-ehriiiiiy  7,  1 1)92. 

3.  Agre;e;me;nl  eni  the;  a|)plie;at  ietn  eel  an 
I'iM.S  (e;xpie;ss  mail  se;ivie:e;)  pay  feir 

pe;i  hn  in;me;e;  plan.  .Signe;el  Mare;h  5,  2994 
anel  Angnst  25,  2994.  I’!nle;ie;el  inlee  feneie; 
jenniary  1 ,  2995. 

I'rivilegi;s  and  liiimiiiiili(‘s 

I.  Agre;e;me;nl  ein  pri vile;ge;.s, 
e;xe;m|)tie)ns  iinel  innnunitie;s,  with 
aelele;nelnm.  .Signe;el  at  Washingteni 
( )e:te)he;r  2,  Enli;re;el  intei  fence  { )e:te)be;r  2, 
l‘)89. 


2.  Agreement  governing  the  use  and 
disposal  of  vehicles  imported  hy  the 
American  Institute  in  Taiwan  and  its 
personnel.  Signed  at  Taipei  April  21, 

1986.  Entered  into  force  April  21,  1986. 

3.  Agreement  on  Privileges, 
Exemptions,  and  Immunities.  Signed 
February  4,  2013  and  February  4,  2013. 
Entered  into  force  February  4,  2013. 

Scientific  &  Technical  Cooperation 

1 .  Agreement  on  scientific 
cooperation.  Effected  by  exchange  of 
letters  at  Arlington  and  Washington  on 
September  4,  1980.  Entered  into  force 
September  4,  1980. 

2.  Agreement  concerning  renewal  and 
extension  of  the  1980  agreement  on 
scientific  cooperation.  Signed  March  10, 

1987.  Entered  into  force  March  10,  1987. 

3.  Guidelines  for  a  cooperative 
program  in  atmospheric  research. 

Signed  May  4, 1987.  Entered  into  force 
May  4, 1987. 

4.  Agreement  for  technical  assistance 
in  dam  design  and  construction,  with 
appendices.  Signed  August  24, 1987. 
Entered  into  force  August  24, 1987. 

5.  Agreement  for  a  cooperative 
program  in  the  sale  and  exchange  of 
tecJmical,  scientific,  and  engineering 
information.  Signed  November  17,  1987. 
Entered  into  force  November  17,  1987. 

6.  Agreement  extending  the  agreement 
of  November  17,  1987,  for  a  cooperative 
program  in  the  sale  and  exchange  of 
technical,  scientific  and  engineering 
information.  Signed  August  8,  1990. 
Entered  into  force  August  8, 1990. 

7.  Cooperative  program  on  Hualien 
soil-structure  interaction  experiment. 
Signed  September  28, 1990.  Entered 
into  force  September  28,  1990. 

8.  Agreement  for  technical 
cooperation  in  geodetic  research  and 
use  of  advanced  geodetic  technology, 
with  im|)l(;m(;ntiug  arrangem(;ut.  Signed 
jamiary  11  and  F(;l)ruary  21, 1991. 
Eut(;n;d  into  force  February  21,  19‘)1. 

9.  Agr(;(;m(;nt  am(;ndiug  and 
(;xti;nding  th(;  agr(;(;m(;nt  of  August  24, 
1<)87,  for  t(;(:lmi(:al  assistauci;  in  dam 
d(;sign  and  construction.  *Nam(; 
chaug(;d  to  Agr(;(;m(;nt  for 'l'(;clmical 
Assistauci;  iii  An;as  of  Wat(;r  K(;.sourc(; 

I )evelopm(;nt.  .Sigii(;d  May  II  and  jimi; 
9,  1992.  Enler(;d  into  forci;  jime  9,  1992. 

to.  Agre(;meiit  for  t(;chnical 
coop<;ralinn  in  .s(;i.smology  and 
(;ai lh(|iiake  monitoring  sysli;ms 
d(;v(;lnpm(;nt ,  with  iinph;in(;nling 
arrang(;m(;nt.  Sign(;d  jnly  22  and  24, 
I9*)2.  Enl<;r(;d  into  force  jnly  24,  1992. 

I  I .  Agn;(;m<;nt  am(;nding  tin; 
Agr(;(;m(;nl  of  Aligns!  24,  1987  for 
t(;chnical  a.ssistance  in  ariias  of  wat(;r 
r(;sourc(;  d(;v(;l(i|nn(;ut.  Signi;d  August 
30  and  S(;pl(;mb(;r  3,  IttOti.  Enl<;red  into 
force  Sepli;mlM;r  3,  19‘)6. 
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12.  Agreement  concerning  joint 
studies  on  reservoir  sedimentation  and 
sluicing,  including  computer  modeling. 
Signed  February  14  and  March  8,  1996. 
Entered  into  force  March  8,  1996. 

13.  Guidelines  for  a  cooperative 
program  in  physical  sciences.  Signed 
January  2  and  10,  1997.  Entered  into 
force  January  10,  1997. 

14.  Agreement  for  scientific  and 
technical  cooperation  in  ocean  climate 
research.  Signed  February  18,  1997. 
Entered  into  force  February  18,  1997. 

15.  Agreement  amending  the 
agreement  of  August  24,  1987  for 
technical  assistance  in  areas  of  water 
resource  development.  Signed  October 
14,  1997.  luitered  into  force  October  14, 
1997. 

16.  Agreement  for  technical 
coojxiration  in  .scientific  and  w(iatlier 
t(!clni()l()gy  sy.stcnns  snj)port.  .Siginul 
Oct()l)(!r  22  and  Nov(!nil)er  5,  19t)7. 
Ent(!red  into  lorc(!  Noveinlxa'  5,  1997. 

17.  Agreennait  for  teclinical 
cooperation  a.ssociaOxI  will) 
eslahlislnnent  of  advancixl  operational 
aviation  went  Ian' systems.  .Signed 
l''cltinary  tltand  lit,  1998.  I'intered  into 
iorce  l•'el)mary  t.'l,  t99tt. 

18.  Aj'iemnent  loi  technical 
cooperation  a.s.sociated  with 
d<!velopinent,  launch  and  operation  ol  a 
con.stellation  oh.sei  vi ng,  system  lor 
met<!oiolog,y,  iono.spheo!  and  climate. 
.Si|Mied  May  2.9  and  jnne  .11),  1999. 
I'intered  into  Iorce  |inie  .’til,  1999. 

19.  Aj’ieement  loi  technical 
coopei.'it ion  associated  with 
e.stahlishment  ol  advanced  data 
a;;.simi  lat  ion  and  mot  lei  i  ng, . sy. stems. 
.Siipasl  I  lectmihm  2.11,  2.119^  ami  |annai  y 
12,  2.9119.  I'intmiMl  into  lorct;  |:mnary  12, 
2.999. 

2.9.  Aj'itieimait  lot  (:oo|M;iation  in  tint 
micKi  pulse  lidar  mitwork  and  the 
amosol  lohotic  netwoik.  .Si)’,m;d  jnly  l.'l, 
2.997  and  April  I  7,  2997.  I'inltinMl  into 
r(»rc(!  )nly  1  .'t,  2997. 

2 1 .  Agrecanent  lor  l(!chnical 
coo|)eration  in  metiiorology  and  fonicasl 
.systems  development.  Signed 
.S(!pteinher  5,  2907  and  June  25,  2997. 
luitijred  into  force  Se])teniher  5,  2997. 

22.  Agreement  for  (Cooperation  in 
A.stronomy  and  Astrophysics  Research. 
Signed  October  27,  2998.  Entered  into 
force  October  27,  2998. 

23.  Agreement  for  Technical 
(Cooperation  associated  with 
Development,  Launch  and  Operation  of 
a  Constellation  Observing  System  for 
Meteorology,  Ionosphere  and  Climate 
Follow-on  Mission.  Signed  May  19, 
2910  and  May  27,  2010.  Entered  into 
force  May  27,  2010. 

24.  Agreement  between  AIT-TECRO 
for  Technical  Cooperation  in 
Meteorology  and  Forecast  Systems 


Development.  Signed  March  6,  2012  and 
December  1,  2011.  Entered  into  force 
March  6,  2012. 

25.  Amendment  #6  to  the  Agreement 
between  AIT  and  TECRO  for  Technical 
Assistance  in  Areas  of  Water  Resomce 
Development.  Signed  May  7,  2012  and 
February  9,  2012.  Entered  into  force 
May  7,  2012 

26.  Amendment  #2  to  Appendix  #8  to 
the  Agreement  between  AIT  and  TECRO 
for  Technical  Assistance  in  Areas  of 
Water  Resource  Development.  Signed 
May  29,  2012  and  May  24,  2012. 

Entered  into  force  May  29,  2012. 

27.  Agreement  for  Cooperation  in  the 
Learning  and  Observations  to  Henefit 
the  I'Cnvironment  Program.  Signed 
.So])temher  6,  2013  and  September  6, 
2013. 

28.  Agi'eemonl  for 'I’eclmical 
(Cooperation  a.s.sociated  with 
I'Cslahlishing  .Sati;! Iit(!-llii.s(!d  Marine  Oil 
Monitoring  ( Collahoiativc;  Activity. 
.Signed  ( )cloh(!r  1  7,  291 3  ami  ( iclolxir  9, 
2913.  l‘Cnlei'(!(l  into  lorcc!  ( ictohei'  17, 
2913. 

.Seciii'ity  ol  liilonmilioii 

I .  Prolection  ol  inlormalion 
ag,r<;emenl.  .Sig,ne(l  .Seplemher  II),  1981. 
I'CnIei'ed  into  Iorce  .Seplemhei'  l!>,  1981. 

I'axiilioii 

1 .  A)',ieemenl  coiicei  ning,  Ihe 
i<;ciprocal  exemplion  Itoiii  income  lax 
ol  income  deiiveil  irom  tim 
iiiternaliomil  opeoilion  ol  .ship.s  ami 
aircrail.  ICIlechrd  hy  exchan)',e  ol  lelleis 
al  Taipei  May  31,  1988  TCnleied  into 
iotce  May  3  1 ,  1988. 

2.  Ag,reemenl  lor  lechnical  iis.si.'ilance 
in  lax  admini.siral ion,  with  a|)pemhci;.s. 
.Sig,ne(l  An)’,n.sl  I,  1989.  TCnleoal  into 
lorc(!  Ang.nsl  I ,  I  989. 

Trade 

1.  Ag,r(!ement  concerning,  ti'achs 
m.'illers,  with  annexes.  TCiliMihxl  hy 
(ixchangi!  of  hitlms  at  Arlington  ami 
Washington  Oclolxir  24,  1979.  I'CnleKid 
into  forc(!  Ocloher  24,  1979;  elleclivi! 
jannary  1,  1989. 

2.  Agi'emnent  concmiiing  tiiide 
matters.  Idfected  by  exchange  of  letters 
at  Arlington  and  Washington  December 
31 ,  1981.  Entered  into  force  December 
31, 1981. 

3.  Agreement  concerning  measures 
that  the  (CCNAA  will  undertake  in 
connection  with  implementation  of  the 
GATT  Customs  Valuation  Code. 
Effected  by  exchange  of  letters  at 
Bethesda  and  Arlington  August  22, 
1986.  Entered  into  force  August  22, 
1986. 

4.  Agreement  concerning  the  export 
performance  requirement  affecting 
investment  in  the  automotive  sector. 


Effected  by  exchange  of  letters  at 
Washington  and  Arlington  October  9, 
1986.  Entered  into  force  October  9, 

1986. 

5.  Agreement  concerning  beer,  wine 
and  cigarettes.  Signed  at  Washington 
December  12,  1986.  Entered  into  force 
December  12,  1986,  effective  January  1, 

1987. 

6.  Agreement  implementing  the 
agreement  of  December  12,  1986 
concerning  beer,  wine  and  cigarettes. 
Effected  by  exchange  of  letters  at  Taipei 
April  29,  1987.  Entered  into  force  April 
29,  1987,  effective  January  1,  1987. 

7.  Agreement  concerning  trade  in 
whole  turkeys,  turkey  parts,  prociessed 
turkey  ])roducts  and  whole  ducks,  with 
memorandum  of  understanding. 

Effected  hy  exchange  of  letters  at 
Arlington  and  Washington  March  16, 
1989.  Ente)(!(i  into  foice  Maich  Ki,  1989. 

8.  AgnuniKnit  concciining  the 
pi'otection  of  tiadct  in  stratiigic 
commodities  and  technical  data,  with 
memorandum  of  muhnstanding. 

Tiflecled  hy  exchange  of  hdtiss  at 

Al  lin]',ton  and  Washinj'lon  I)ecemher4, 
1999  and  April  8,  1991.  Enleied  into 
force  Api  il  8,  199  1 . 

9.  Adminislialive  arraii)',emenl 
concernin)’,  Ihe  textile  vi.sa  sy.stem. 
I'lllecled  hy  exchaii)>,e  ol  letters  al 
Ailioi'loii  and  Wa.shing,loo  Apiil  18  and 
May  1 ,  1991.  Tlolered  into  Iorce  May  I , 
199  I . 

19.  A)',i (leiiieiil  ie)',ardiM|',  new 
leipiiremeiil.s  lor  health  waiiiiii)’,  h;)',einl.s 
on  alettes  sold  in  Ihe  leriilory 
represented  hy  (  It  INAA.  Tlllecled  hy 
exchang,!)  ol  letters  al  Washin)',lon  and 
Al  lin|’,lon  (  )clohei  7  and  ll>,  1991. 
I'intered  into  Iorce  (  )cloher  I  fi,  1991. 

I  I.  Memorandmn  ol  miderslandiii)', 
concernini',  a  new  qiiola  arran|',emenl  lor 
collon  and  man  made  liher  Iron.sers. 
.Sijpied  al  Washinf’,lon  Decemher  18, 

1992.  Tiiilered  into  force  Decemher  18, 
1992. 

I  2.  Memorandmn  of  nnderslanding 
on  Ihe  exchange  of  information 
concerning  commodity  fntnres  and 
o|)tions  matters,  with  appendix.  Signed 
Jannary  11,  1993.  Entered  into  force 
jannary  1 1 ,  15)93. 

13.  Agreement  concerning  a 
framework  of  jninciples  and  ])rocedures 
for  consultations  regarding  trade  and 
inve.stment,  with  annex.  Signed  at 
Washington  September  19,  1994. 

Entered  into  force  September  19,  1994. 

14.  Visa  arrangement  concerning 
textiles  and  textile  products.  Effected  by 
exchange  of  letters  of  April  39  and 
September  3  and  23  1997.  Entered  into 
force  September  23,  1997. 

15.  Agreement  concerning  trade  in 
cotton,  wool,  man-made  fiber,  silk  blend 
and  other  non-cotton  vegetable  fiber 
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textile  products,  with  attachment. 
Effected  by  exchange  of  letters 
December  10,  1997.  Entered  into  force 
December  10,  1997,  effective  January  1, 
1998. 

16.  Agreed  minutes  on  government 
procurement  issues.  Signed  December 
17,  1997.  Entered  into  force  December 
17,  1997. 

17.  Understanding  concerning 
bilateral  negotiations  on  tbe  WTO 
accession  of  the  separate  customs 
territory  of  Taiwan,  Penghu,  Kinmen 
and  Matsu  (Chinese  Taipei)  and  the 
United  States.  Signed  February  20, 

1998.  Imtered  into  force  February  20, 
1998. 

18.  Agreement  on  nuitnal  recognition 
for  e(]uipinent  snl)je(:t  to  electro¬ 
magnetic  coinj)atibility  (EMC) 
regulations.  Sigmul  March  Ki,  1999. 
I'iiilenid  into  force  March  16,  1999. 

19.  Agrcuamiiit  comusrning  the  Asia 
Pacific  I'iconomic  ( iooperat ion  mutual 
recognition  arrangiMiient  foi'  conlormity 
asstrssmenl  of  tchecominnihcat ions 
e(|ni|)inent  ( APE( !  Telecon  MKA). 
.'^iigned  Maicti  1(6  1999.  I'inlered  into 
loice  Maich  I  (>,  1  999. 

!9).  Memoramlnm  ol  nmlerstamliii)' 
on  the  extension  ol  Irade  in  textile  ami 
a|i|iaiet  prodncl.s.  .'^>ig,ned  I'ehinai  y  9, 
/.IIOl.  I'inlered  into  lorce  hehinary  9, 
'.'.(lOl . 

'.'.1.  joinl  Arrani'emenl  loi  .Shaiing,  ol 
hdoMiiiilion  I'ixt  haii|M!d  in  (  iindidem.*;. 

.' iijnied  ,'>e| ilemlMa  7 ,  '.'.(1 1 II.  fiiil tired  i nit i 
It  lit  :t*  .'iti|  ilttinht!i  7,  !'(•  1  0. 

Il'KIIni  /til  l  tlll'IlM  I'llixl  'I  III  I'l.  II  IS  llllll 
Mil  I  INti  CODI  'l/ltl  4tl  l> 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act;  Notice  of  Agency 
Meeting 

TIME  AND  date:  1  ():()()  a.m.,  rhnrsday. 
April  24,  2014. 

PLACE:  Hoard  Koom,  7lh  Floor,  Koom 
7047,  1778  Dnki!  Stniet  (All  visitors 
must  use  Diagonal  Road  Entrance) 
Alexandria,  VA  22:114-8428. 
status:  Open. 

MATTERS  TO  BE  CONSIDERED:  1 .  Share 
Insurance  E’und  Quarterly  Review. 


2.  Request  from  CME  Federal  Credit 
Union  (Columbus,  Ohio)  to  Expand  Its 
Commvmity  Charter. 

3.  NCUA’s  Rules  and  Regulations, 
Associational  Common  Bond 
Requirements. 

4.  NCUA’s  Rules  and  Regulations, 
Credit  Union  Capital  Planning  and 
Stress  Testing. 

RECESS:  11:00  a.m. 

TIME  AND  DATE:  11:15  a.m.,  Thursday, 
April  24,  2014. 

PLACE:  Board  Room,  7th  Floor,  Room 
7047,  1775  Duke  Street,  Alexandria,  VA 
22314-3428. 

STATUS: Cdosed. 

MATTERS  TO  BE  CONSIDERED:  1 .  Share 
Insurance  Aj)peals  (3).  Clo.sed  ])nrsnant 
to  Exemption  (6). 

FOR  FURTHER  INFORMATION  CONTACT: 
Cerard  Poli(|nin,  Secretary  of  the  Hoard, 
Teh!|)hone:  70.3-518-  6304. 

( aii'tii'tl  Pitliiiiiiii, 

Sfi  rrldi'v  <>l  till- 11(1(11(1. 

|l'l<  Hot  .  I'liM  ti'.il  I  I  I'lltitM  1/  14: -I  II.  |>iii| 
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NATIONAL  SCIENCE  FOUNDATION 

Request  of  RecommerKfntions  for 
Membership  for  Directornte  nnd  Office 
Advisory  Committees 

ACIION:  Nolice. 

SUMMARY:  The  Nalioiial  .‘a  iem  e 
Eiinndal  ion  (N.M'  )  i e(|ne';l.'; 
lecoimneiidalioii.s  iiii  iiieiiiher.sh i p  on  ils 
scienlilic  and  lechnical  Federal  advisory 
connnillee.s.  Recon nnendal ions  .should 
con.sisl  ol  the  .snhniilliii)’,  person';;  or 
ori'ani/.alion's  name  and  allilialion,  I  he 
name  ol  the  ris  onnnended  individual, 
Ihe  reciMiimemled  individnal’;: 
cmricnhnn  vila  (2  5  pag.es),  an 
expii!S.sion  ol  Ihe  individual's  iidmiisl  in 
serving,  and  lln;  following 
reconnnemhal  individnal's  coidaci 
information:  l‘an|)loym(Mil  addre.ss, 
l(;h;phone  nninhm',  I'  AX  nnmher,  and 
email  addre.ss.  Sidf  recommendations 
are  accijpted.  If  yon  would  like  to  make 
a  recommendation  for  meinlHir.ship  on 
any  of  onr  committees,  jilease  .send  yonr 
rec;ommendation  to  the  committee 
contact  person  li.sted  below. 


ADDRESSES:  The  mailing  address  for  the 
National  Science  Foundation  is  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 

Web  links  to  individual  committee 
information  may  be  found  on  NSF  Web 
site:  NSF  Advisory  Committees. 

SUPPLEMENTARY  INFORMATION:  Each 
Directorate  and  Office  has  an  external 
advisory  committee  that  typically  meets 
twice  a  year  to  review  and  provide 
advice  on  program  management;  discuss 
current  issues;  and  review  and  provide 
advice  on  the  impact  of  policies, 
programs,  and  activities  in  the 
disciplines  and  fields  encompassed  by 
the  Directorate  or  Office.  In  addition  to 
Directorate  and  Office  advi.sory 
committees,  N.SF  has  .several 
commilteiis  that  provide  advice  ami 
riicommemlation  on  s|)ecific  topics: 
astronomy  and  astrophysics; 
environmental  resiuirch  and  education; 
equal  opportnnilies  in  .science  ami 
engineering;  direction,  development, 
and  enhancements  of  innovations; 
advanced  cyhcn  iidrasli  ncinie; 
inlernaliimal  and  integral ive  act ivilies; 
and  hn.siness  and  operation;;. 

A  primary  consideial ion  when 
li M  III nial  i ng,  coniniillee  ineniher;;hi  p  i;; 
lecogni/.ed  kiiowledg,e,  expert  i;;e,  or 
deiii(m;;lraled  ahilily.'  I  llhei  laclin;;  lhal 
may  he  i.on.sideied  are  halaiice  aiiiong 
divei  .se  iii.sliliil  ion;;,  ieg,ioii.s,  and  }>,i  onp;: 
iiiidei  lepie.seiiled  in  .science, 
lei  himhi|',y,  eiig,ineei  ing,  and 
m;il hemal ic;:.  I  iommillee  memhei;;  .serve 
ini  vai  yiiig,  lei  in  leiiglh;;,  depeiidiii|’,  on 
Ihe  iialme  ol  Ihe  iiidividn.’il  cniiimillee. 
Allhong, h  we  welcome  ihe 
I  ecomnieiid;il  ion;;  we  receive,  we  ieg,iel 
lhal  N.9F  will  not  he  able  to 
ackiiowledg,e  or  re;;|ioiid  po;;itively  to 
e.ich  pei;;on  who  coiilacLs  N.SF  or  has 
heen  reconnnemled.  N.SF  intends  lo 
piihlish  a  similar  notice  lo  this  on  an 
aimnal  basis.  N.SF  will  keep 
reconimendal ions  active  for  12  months 
from  tin;  dale  of  receipt . 

'I'he  chart  below  is  a  listing  of  the 
committee's  .sc'eking  riicommemlations 
for  memhership.  R(;comm(;ndation.s 
shonid  bo  seint  to  tho  contact  ])(;rson 
idontifiod  below.  'I’hi;  chart  contains 
web  addro.s.so.s  whore  additional 
information  about  individual 
committees  is  available. 


Advisory  committee 

Contact  person 

Advisory  Committee  for  Biological  Sciences  http:// 
WWW. nsf.gov/bio/advisory.jsp. 

Advisory  Committee  for  Computer  and  Information 
Science  and  Engineering  http://www.nsf.gov/cise/advi- 
sory.jsp. 

Charles  Liarakos,  Directorate  for  Biological  Sciences;  phone:  (703)  292-8400;  e-mail: 
cliarako@nsf.gov;  tax:  (703)  292-9154. 

Carmen  Whitson,  Directorate  for  Computer  and  Information  Science  and  Engineer¬ 
ing;  phone:  (703)  292-8900;  e-mail:  cwhitson@nsf.gov,  fax:  (703)  292-9074. 

^  Federally  registered  lobbyists  are  not  eligible  for 
appointment  to  these  Federal  advisory  committees. 
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Advisory  cotiimilloo 


Coiitaol  ()orson 


Advisory  Corntiiitloo  lor  Cyhoriolrastrucluro  /»///)// 
www.t)sl.(jov/o(i/(K:i/iidvifioiY.isf). 

Advisory  Cornrnittoo  lor  hdiicaliot)  and  Hutnan  Ho 
souroos  l\tlp://www.ns1.qov/oln/mivisoiy.isp. 

Advisory  Cornmilloo  lor  |-tryittoorioq  htlp://www  nsl  qov/ 
oi  Hj/iidvisory.jsp 

Advisory  Commilloo  lor  Gooscioncos  IUtp://www.nsl.qov/ 
(joo/tidvisory.jsp. 

Advisory  Commilloo  lor  lolornalional  Sciotioo  and  hngi- 
nooring  hUp://www.nst.gov/od/oiso/<\dvisory.isp. 

Advisory  Commilloo  lor  Malhomalical  and  Physical 
Scioncos  hUp://www. ns1.gov/mps/advisory.jsp. 

Advisory  Commilloo  lor  Social,  Behavioral  &  Economic 
Scioncos  htlp://www.nsf.gov/sbe/advisory.jsp. 

Commilloo  on  Equal  Opportunilios  in  Science  and  Engi- 
nooring  hltp://www. ns1.gov/od/oia/activitios/coose/hf Ip:// 
www.nsf.gov/od/oia/activilies/cooso/index.jsp. 

Advisory  Commiltee  lor  Business  and  Operations  http:// 
WWW. nsf.gov/oirm/bocomm/. 

Advisory  Commiltee  lor  Environmental  Research  and 
Education  hllp://www.  nsf.gov/geo/ere/ereweb/advi- 
sory.cfm. 

Astronomy  and  Astrophysics  Advisory  Committee  http:// 
ivww.  nsf.gov/mps/ast/aaac.jsp. 


Kristen  Ohorrighl,  Division  ol  Advattcod  Cyhoritrlraslrucliiro,  phono:  (/()3)  2*12  /l[)l, 
kobonigdinst.gov,  lax:  (/03)  292  llOhO 

Amanda  hdolrnan,  Dirocloralo  lor  Education  and  Human  Hosourcos;  |)hono:  (/()3) 
292  HGOO;  o mail:  aodotmandenstgov,  lax:  (/03)  292  91/9. 

Cheryl  AIhus,  Dirocloralo  lor  Enginooring;  phono:  (/()3)  292  0300;  email  catbusdt 
nsf.govmaillo.knarayandPnsl.gov,  lax:  (/03)  292  9013. 

Melissa  1  ano,  Dirocloralo  lor  Gooscioncos:  phono:  (/03)  292  0!)00;  e-mail:  mtnnodi 
nsi  gov,  lax:  (/03)  292  90^12. 

Cassandra  Dudka,  Ollico  ol  Intornalional  and  Inlogralivo  Aclivilios,  ()hono:  (/03) 
292  7290;  o-mail.  cdudkadi nsf.gov,  lax:  (703)  292  906/. 

Kolsoy  Cook,  Dirocloralo  lor  Malhomalical  and  Physical  Scioncos;  phono:  (703)  292- 
7490;  o-mail:  kcook66nsl.gov,  lax:  (/03)  292-9151. 

Lisa  Jonos,  Social,  Behavioral  &  Economic  Scioncos;  phone:  (703)  292  8/00;  E- 
Mail:  lmjonos66nst.gov,  lax:  (703)  292-9083. 

Bornico  Anderson,  Ollico  ol  Intornalional  and  Inlogralivo  Activities;  phono:  (703) 
292-8040;  e-mail:  bandorso66nst.gov,  lax:  (703)  292-9040. 

Jollroy  Rich,  Ollico  ol  Inlormation  and  Resource  Management;  phono:  (703)  292- 
8100;  e-mail:  jrich& nsf.gov,  (703)  292-9084. 

Elizabeth  Zelonski,  Directorate  lor  Gooscioncos;  phono:  (703)  292-8500;  o-mail: 
ezelensk& nsf.gov,  lax:  (703)  292-9042. 

Elizabeth  Pentecost,  Division  ol  Astronomical  Sciences;  phone:  (703)  292-4907;  e- 
mail:  epenteco@ nsf.gov,  lax:  (703)  292-9034. 


Diitod:  Ajrril  9,  2014. 

Sii/.annt!  Plimpton, 

Act  inf’  Committee  Management  Officer. 
|I'K  Doc.  2014-08976  Kilod  4-18-14;  8:45  tiinl 
BILLING  CODE  7555-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  NRC-201 4-0026] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  the  Office  of  Management  and 
Budget  (OMB)  and  solicitation  of  public 
comment. 

SUMMARY:  The  NRC  invites  public 
comment  about  our  intention  to  request 
the  OMB’s  approval  for  renewal  of  an 
existing  information  collection  that  is 
summarized  below.  We  are  requinnl  to 
])iiblisb  this  notice  in  the  Federal 
Register  under  the  provi.sions  of  the 
Papruwork  Reduction  Act  of  1995  (44 
I  J.S.C,.  Chapter  35). 

Information  jiertaining  to  the 
r(!(|uirement  to  he  submitted; 

1.  f  ile  title  of  the  information  collection:  10 
GE'K  Purl  7.5,  “.SalugiiHrd.s  on  Niicloar 
Malraial — lm))l(!m<)iilalir)ii  ol  ILS/l AEiA 
Af;n!(!m(!iit.” 

2.  Cnrrent  OMU  approval  nnnilier:  31.50- 
005.5. 

3.  I  low  often  the  collection  is  retinired: 
Koporling  i.s  doiio  wlion  sjiocifiod  ovonl.s 
occur.  Kccordkoopiii^  tor  micloar  iiiatorial 


account iiif;  and  control  information  is  doiu! 
in  accordance  with  spocafic  instnudions. 

4.  Who  is  reqnired  or  asked  to  report: 
Eiconsoos  of  facilities  on  the  U.S.  eligible 
list  who  have  been  selected  by  the 
International  Atomic  iuiergy  Agency 
(lAKA)  for  reporting  or  recordkeeping 
activities. 

5.  The  number  of  annual  respondents:  7  (2 
reporting  -i-  5  recordkeeping). 

6.  The  number  of  hours  needed  annually  to 
complete  the  requirement  or  request: 
3960.4. 

7.  Abstract:  Part  75  of  Title  10  of  the  Code 
of  Federal  Regulations,  requires  selected 
licensees  to  provide  reports  of  nuclear 
material  inventory  and  flow  for  selected 
facilities  under  the  IJS/IAEA  Safeguards 
Agreement,  permit  inspections  by  IAEA 
inspectors,  complementary  access  of  IAEA 
inspectors  under  the  Additional  Protocol, 
give  immediate  notice  to  the  NRC  in 
specified  situations  involving  the 
possibility  of  loss  of  nuclear  material,  and 
give  notice  for  imports  and  exports  of 
sjiecified  amounts  of  nuclear  material. 
These  licensees  will  also  follow  written 
material  accounting  and  control 
))rocedures,  although  actual  rejiorling  of 
transfer  and  malerial  balance  records  to  Ihe 
IAEA  will  he  done  Ihrongh  Ihe  IJ..S.  .State 
system  (Nuclear  Materials  Management 
and  .Safeguards  .System,  collected  under 
OMU  clearanc;e  nnmlMirs  31.5()-l)()()3,  3150- 
()()()4,  31.50-0057,  and  3150-0058.)  The 
NEC  needs  this  information  to  implement 
its  nisjxmsihililies  under  lln;  II.S/IAEIA 
agreement. 

Siihinit,  by  Jiino  20,  2014,  comiuonts 

tliiit  <i(l(lr(;.s.s  the  following  (jiicstioiis: 

1 .  Is  the  pro))osed  collection  of  information 
lUiciissary  for  I  hi!  NEC  to  |)ro])erly  perform 
its  fnnctionsV  Does  Ihe  information  have 
practical  niilily? 

2.  Is  Ihe  burden  estimate  accnraleV 


3.  Is  there  a  way  to  enhance  Ihe  (|nality, 
utility,  and  clarity  of  the  information  to  he 
collected? 

4.  How  can  the  burden  of  Ihe  information 
collection  be  minimized,  including  the  use 
of  automated  collection  techniques  or  other 
forms  of  information  technology? 

'rh(i  public  may  examine  and  have 
copied  for  a  fee  publicly-available 
documents,  including  the  draft 
.supporting  statement,  at  the  NRC’s 
Public  Document  Room,  Room  0-1 F21, 
One  White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland  20852.  The 
OMB  clearance  requests  are  available  at 
the  NRC’s  Web  .site;  http://www.nrc.gov/ 
public-involve/ doc-comment/ omh/ . 

The  document  will  be  available  on  the 
NRC’s  home  page  site  for  60  days  after 
the  signature  date  of  this  notice. 
Comments  submitted  in  writing  or  in 
electronic  form  will  be  made  available 
for  public  in.spection.  Because  your 
comments  will  not  be  edited  to  remove 
any  identifying  or  contact  information, 
Ihe  NRC  cautions  you  agaiu.st  including 
any  information  in  yonr  .snhmission  that 
you  do  not  want  to  he  jnihlicly 
disclo.sed.  Comments  suhmitted  should 
referen(;e  Doc.ket  No.  NRC-2()1 4-9026. 

You  may  submit  your  (;omments  by 
iiny  of  the  following  methods;  Fl(!(;lronic 
comments  go  to  hit}):// 
www.rcgnidtions.gov  and  .sear(;h  for 
l)o(;kel  No.  NKC-2()14-0()26.  M.iil 
commenls  to  the  Acting  NRC  Clearance 
()ffi(;(;r,  Kristen  Bmiiuiy  (T-5  F53),  U.S. 
Niichiar  Rtignliilory  Commi.ssion, 
Wa.shinglon,  DC  2055.5-1)091. 

Questions  ahoiit  the  iidormiition 
colhtclion  re(|iiiremenl.s  may  hedirechul 
lo  Ihe  Acting  NEC  Clearance  ( lUictir, 
Krishni  Ihumey  ('l'-5  F53),  U..S.  Nuclear 


ZZHiH 
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Kry,iiljil(iry  ( ioiiiini.s.sioii,  Wii.shiii}.’,l<iii, 

I )( ;  7(»r..''>,^  OOOl;  Irloplionc:  :t()l  -1  I  T) 
or  liy  riiuiil  lo 

INH )( ,Y  il.LI'K ri '.S'.  I {, -son n  y •coNIU  /. ( ) \/. 

I  liildil  III  Kiidkvillii,  Miii'vliiiiil,  lliis  llilli  iliiv 
III  A|iiil,  /.(IH. 

I'm  tlin  Niicliiiii'  Kn|>,iiliil<irv  ( Imiiniissimi. 
Itl'IMulll  MildN, 

Ai  linfi  Nile ( :li-iiniiii  r  ( lljicrr,  ( Iflii  t'  iij 
Inlonnalioii  Scrvici'n. 

|l'l<  Due.  XOM  Il<llll7  I'ildiM  IK  M;  K:'1.'i  iiiii| 

HILLING  CODE  7590  01  P 

NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  (ACRS);  Meeting  of  the 
ACRS  Subcommittee  on  Plant  License 
Renewal;  Notice  of  Meeting 

riii;  AC;KS  SulicmnniiltiH!  on  IMjiiit 
License  Renewal  will  hold  a  meeting  on 
May  77,  7014,  Room  T-7H1,  lin45 
Rockville  Like,  Rockville,  Maryland. 

The  entire  meeting  will  he  ojien  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  he  as  follows: 

Thursday,  May  22,  2014 — 11:00  a.m. 
Until  12:00  p.m. 

The  Subcommittee  will  receive  an 
information  briefing  on  the  state  of 
affairs  in  the  Division  of  License 
Renewal,  Office  of  Nuclear  Reactor 
Regulation.  The  Subcommittee  will  hear 
presentations  by  and  hold  discussions 
with  the  NRC  staff  and  other  interested 
persons  regarding  this  matter.  The 
Subcommittee  will  gather  information, 
analyze  relevant  issues  and  facts,  and 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  Full  Committee. 

Members  of  the  public  desiring  to 
jirovide  oral  statements  and/or  written 
comments  should  notify  the  Designated 
Federal  Official  (DFO),  Kent  Howard 
(Telephone  301-415-7989  or  Fmail: 
Kvnt.Uoward@nrc.gav)  five  days  prior  to 
the  meeting,  if  possible,  .so  that 
apjirojiriate  arrangements  can  he  made. 
Thirty-five  hard  c:opies  of  each 
|)re.sentation  or  handout  should  he 
|)rovided  to  the  DFO  thirty  minutes 
before  the  meeting.  In  addition,  one 
electronic  cojiy  of  each  presentation 
should  he  emailed  to  the  DFO  one  day 
before  the  meeting.  If  an  electronic  cojiy 
cannot  he  |)rovided  within  this 
timeliame,  jnesenters  should  provide 
the  DFO  with  a  CD  containing  each 
priLsentation  at  least  thirty  minutes 
before  the  meeting.  Fleet  ionic 
recordings  will  he  piirmitted  only 
during  tho.se  portions  of  the  meeting 
that  are  open  to  the  public.  Detailed 


I  III  iced  ores  ioi  I  he  conduct  ot  and 
paiticipalion  in  At  iR.S  meet ing.s  were 
pnhlished  in  the  I'ederal  Kegisler  on 
Novemher  8.  7(1 13  (78  ( il'  R  (i77()r) 

(i77()(i). 

I  telailed  meeting  agendas  and  meeting 
IraiLscripIs  are  availahh;  on  the  NR( ! 

Web  site  at  hlti)://www.nr(:.gov/rca(ling- 
rni/doc  collect ions/aers.  I  nformal  ion 
regarding  topics  to  he  discussed, 
changes  to  the  agmida,  whether  the 
iiKMiting  has  heim  canceled  or 
KtschediihMl,  and  the  time  allotted  to 
presmit  oral  statements  can  he  obtained 
from  the  Wiih  site  cited  above  or  by 
contacting  the  identified  DFO. 

Moreover,  in  view  of  the  |)o.ssihility  that 
the  schedule  for  AC.RS  meetings  may  he 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  |)lanning  to  attend  should  check 
with  the.se  references  if  such 
rescheduling  would  result  in  a  major 
inconvenience. 

If  attmiding  this  meeting,  jilease  enter 
through  the  One  White  Flint  North 
hnilding,  11555  Rockville  Pike, 
Rockville,  Ml).  After  registering  with 
security,  jilease  contact  Mr.  Theron 
Hrown  (Telephone  740-888-9835)  to  he 
escorted  to  the  meeting  room. 

Dated;  April  8,  2014. 

Layetano  Santos, 

Chief,  Technical  Support  Branch,  Advisory 
Committee  on  Beactor  Safeguards. 

|I'K  Doc.  2014-09014  Filed  4-18-14;  8:45  ani] 
BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[NRC-201 4-0001] 

Sunshine  Act  Meeting  Notice 

date:  Weeks  of  April  71,  78,  May  5,  17, 
19,  76,  7014. 

PLACE:  Commissioners’  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Clo.sed. 

Week  of  April  21,  2014 

There  are  no  meetings  .scheduled  for 
the  week  of  April  71,  7014. 

Week  of  April  28,  2014 — Tentative 

There  are  no  meetings  .scheihded  for 
the  week  of  A|)ril  78,  7014. 

Week  of  May  5,  2014 — Tentative 

Tlinrsday,  May  H,  2014 

9:00  a.m.  Ilriefingon  .Snhseipient 
Licen.se  Remiwal  (Public  Meeting) 
(Contact:  William  (Itntch)  Itiirton,  301- 
4  15  (i337). 

This  meeting  will  he  webcast  live  at 
the  Wehaddie.ss  hlli)://www.nr<:.gov/. 


3:00  p.m.  Discussion  ol  .Secmily 
Issues  (( llo.sed  Fx.  I ). 

.3:30  |i.m.  Discussion  ol  Management 
and  Personnel  Issues  (( ilosisl  I'ix.  7  and 

Id. 

I'liday,  May  !>.  2014 

9:00  a.m.  Meeting  with  Ihi;  Advisory 
( !ommilli;e  on  tin;  Miidical  t  l.ses  of 
Isotopes  (Public  Meeting). 

(( lonlaci:  .Sophie  I  loliday,  301-4  15— 
7865). 

This  iiHieting  will  he  widicast  live  at 
the  Web  address—  hllp://www.nrc.gov/. 

Week  of  May  t2,  2014 — Tentative 

Monday,  May  12,  2014 

!):30  a.m.  Ilriefingon  NRC 
International  Activities  (Clo.sed — Fx.  1  K 
9). 

Week  of  May  19,  2014 — rentative 

There  are  no  meetings  .scheduled  for 
the  week  of  May  19,  7014. 

Week  of  May  20,  2014 — Tentative 

Wednesday,  May  2B,  2014 

9:00  a.m.  Joint  Meeting  of  the  Federal 
Fnergy  Regulatory  Commission  (FFRC) 
and  the  Nuclear  Regulatory  Commis.sion 
(NRC)  on  Grid  Reliability  (Public 
Meeting). 

(Contact:  Jacob  Zimmerman,  301- 
415-1770). 

This  meeting  wiJl  be  webcast  live  at 
the  Web  address — http://www.nrc.gov/. 

Thursday,  May  29,  2014 

9:00  a.m.  Briefing  on  Human 
Reliability  Program  Activities  and 
Analy.ses  (Public  Meeting). 

(Contact:  Sean  Peters,  301-251-7587). 
This  meeting  will  be  webcast  live  at 
the  Web  address — http://www.nrc.gov/. 
***** 

Additional  Information 

The  Briefing  on  Human  Reliability 
Program  Activities  and  Analy.ses 
.scheduled  on  May  79,  7014,  was 
rescheduled  from  March  3,  7014. 
***** 

The  .schedide  for  (kimmi.ssion 
meetings  is  subject  to  change  on  short 
notice.  'I’o  verify  the  status  of  meetings, 
call  (recording)— 301-41.5-1797. 

Contact  person  for  more  iidbrmation; 
Rochelle  Bavol,  301-41.5-1651. 
***** 

The  NR(;  Commi.ssion  Meeting 
.Schedule  can  he  found  on  the  Internet 
at:  http://www.nrc.gov/i)nl)lic-involve/ 
pid)lic-ineetings/schednle.htnd. 

*  A  *  *  A 

The  NRC  provides  reasonable 
accommodation  lo  individuals  with 
disabilities  when!  appro|)riale.  If  yon 
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nood  a  roasonahlo  accommodation  to 
])articipate  in  those  public  mootings,  or 
need  this  meeting  notice  or  the 
transcript  or  other  information  from  the 
public  meetings  in  another  format  (e.g. 
braille,  large  print),  please  notify 
Kimberly  Meyer,  NRC  Disability 
Program  Manager,  at  301-287-0727,  or 
by  email  at  Kimberly. Meyer-Chambers® 
nrc.gov.  Determinations  on  requests  for 
reasonable  accommodation  will  be 
made  on  a  case-by-case  basis. 

-k  it  it  -k  -k 

Members  of  the  public  may  request  to 
receive  this  information  electronically. 

If  you  would  like  to  be  added  to  the 
distribution,  please  contact  the  Office  of 
the  Secretary,  Washington,  DC  20555 
(301-415-1969),  or  send  an  email  to 
Darlene.  Wright@nrc.gov. 

Dated:  April  17,  2014. 

Rochelle  Bavol, 

Policy  Coordinator,  Office  of  the  Secretary. 

IFR  Doc.  2014-09116  Filed  4-17-14;  4:15  pm] 
BILLING  CODE  7590-01-P 


POSTAL  REGULATORY  COMMISSION 

[Docket  No.  CP2014-45;  Order  No.  2054] 

New  Postal  Product 

agency:  Postal  Regulatory  (Commission. 
ACTION:  Notice. 

SUMMARY:  The  (lommi.ssion  is  noticing  a 
rcicent  I’ostal  Service  filing  nupiesting 
the  addition  of  a  (ilobal  Pins  1(1 
negotiated  .service  agreement  to  the 
competilivi!  jirodnct  li.st.  This  notice 
inlonns  the  pnlilic  of  the  filing,  invites 
public  connneni,  and  lakes  other 
adminisiralive  slops. 

DATES:  ( .'oiiinienis  are  line:  April  23, 
2014. 

ADDRESSES:  .Snbinil  connnenis 
elm  Ironically  via  llin  ( ionnnission’.s 
l  iliii)’,  (  Inline  sy.slein  al  /i/Z/c// 
n'li’iv./nv  Tlio.se  who  cannol  .snhinil 

cianinenl.s  eleclionicaily  .slionid  conlaci 
llie  iterson  iilenlilied  in  Hie  FOR  FUHIIIF  R 
INFORMATION  CONTACT  .section  by 
lelephone  loi  advice  on  lilinj', 
allernal  ives. 

FOR  FURTHER  INFORMATION  CONTACT: 

I  lavid  A.  I'ri.s.sell,  ( ieneral  ( ionnsel,  al 
202  780  ()»20. 

SUPPLEMENTARY  INFORMATION: 

T'iiltle  of  ( loiiliails 

I.  Iiili'ediicl  ieii 

II.  Nel ice  el  ( !(ainnissien  Adieu 

III.  ( li'ilerinp,  l'amp,m|ilis 

I.  Iiilrodiiclioii 

On  April  15,  2014,  Ibe  Poslal  Service 
filed  notice  that  it  has  eidered  into  an 


additional  (ilobal  Plus  10  negotiated 
service  agreement  ( Agreement). ^ 

To  support  its  Notice,  the  Po.stal 
Service  filed  a  copy  of  the  Agreement, 
a  copy  of  the  Governors’  Decision 
authorizing  the  product,  a  certification 
of  compliance  with  39  U.S.C.  3633(a), 
and  an  application  for  non-public 
treatment  of  certain  materials.  It  also 
filed  supporting  financial  workpapers. 

II.  Notice  of  Commission  Action 

The  Commission  establishes  Docket 
No.  CP2014-45  for  consideration  of 
matters  raised  by  the  Notice. 

The  Commission  invites  comments  on 
whether  the  Postal  Service’s  filing  is 
consistent  with  39  U.S.C.  3632,  3633,  or 
3642,  39  CFR  part  3015,  and  39  CFR 
part  3020,  subpart  B.  Comments  are  due 
no  later  than  April  23,  2014.  The  public 
portions  of  the  filing  can  be  accessed  via 
the  Commission’s  Web  site  [http:// 
www.prc.gov]. 

The  Commission  appoints  Curtis  E. 
Kidd  to  serve  as  Public  Representative 
in  this  docket. 

III.  Ordering  Paragraphs 

It  is  ordered: 

1 .  'I’he  Commission  establishes  Docket 
No.  CP2014-45  for  consideration  of  the 
matters  rai.sed  by  the  l^o.stal  Sei  vice’s 
Notice. 

2.  Pursuant  to  39  U.S.C.  505,  (antis  E. 
Kidd  is  a])j)ointed  to  .serve  as  an  officer 
of  the  Commission  to  re])r(!sent  the 
interests  of  the  genmal  |)nhli(;  in  this 
|>ro(:eeding  (Public  Kepresenlalive). 

3.  Comments  are  due  no  later  than 
April  23,  2014. 

4.  riie  .Secretary  .shall  airaiige  lur 
pnhiicalioii  iil  Ibis  ( Irdei  in  Ibe  i'ederal 
Kegisler. 

Ity  IImi  ( iiiininissiuii 
Sliimlwiiiii  M.  Clove, 

Sri  rrliii  Y 

Il'KIliii  .'Ol-I  O'lOIM  I’ileiCl  III  d.  II 'll.  mill 
MU  I  IN(i  com  //Ml  I  W  l> 


POSTAL  REGULATORY  COMMISSION 

[Duckul  No.  CP20T4  44;  Order  No  2053 1 

Now  Poslnl  Product 

AGENCY:  Pn.slal  Ke)>,nlalni  y  (  ininniissiiin. 
ACTION:  Notice. 

SUMMARY:  I  be  ( iommission  i.s  noliciii)',  a 
receni  Po.slal  .Service  tilin)’  leqnesliii)'. 
the  addition  ol  an  Inlernalional 
Hnsine.ss  Reply  .Service  ( iompelilive 


'  Niiticd  III  tlm  I  liiiliid  .SIiiIiin  I‘iisIiiI  ,Siii  vicii  (il 
I'iliii)’,  II  I'liiictioiiiilly  l'!i|iiiviiliiiil  (lldlinl  I’Iiin  I(! 
Niif’.iiliiiliiil  .Siirvicd  A)’,iiidmdiil  mill  A|i|ili(:iiliiin  liii 
Null  I’diilic  T  rdiitindiil  (il  Miitdi  iiils  I  'ildil  liiiddr 
.Sdiil,  A|iid  IS,  2(n'1  (Niilicd). 


Contract  3  (IHRS  3)  negotiated  service 
agreement  to  the  competitive  product 
li.st.  This  notice  informs  the  public  of 
the  filing,  invites  public  comment,  and 
takes  other  administrative  .steps. 

DATES:  Comments  are  due:  April  22, 

2014. 

ADDRESSES:  Submit  comments 
electronically  via  the  Commission’s 
Filing  Online  system  at  http:// 
www.prc.gov.  Those  who  cannot  submit 
comments  electronically  should  contact 
the  person  identified  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  by 
telephone  for  advice  on  filing 
alternatives. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  A.  Trissell,  General  Counsel,  at 
202-789-6820. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  Notice  of  Commission  Action 

III.  Ordering  Paragraphs 

I.  Introduction 

On  April  14,  2014,  the  Po.stal  Service 
filed  notice  that  it  has  entered  into  an 
additional  International  Busine.ss  Reply 
Service  Competitive  Contract  3  (IHRS  3) 
negotiated  service)  agretmient 
(Agreenumt).' 

To  .supj)ort  its  Notic:e,  the  Po.stal 
.Service  filed  a  copy  of  the  Agrecmumt, 
a  (:o|)y  of  the  Governors’  Decision 
antliori/.ing  the  product,  a  certification 
of  compliance  with  39  II..S.C.  3()33(a), 
and  an  a|)|)licat ion  for  non-pnblic 
treatment  of  certain  materials.  It  also 
filed  snpporling  financial  workpapers. 

II.  Notice  oK ioiniiiiNsioii  Action 

The  ( ioiinnission  e.slablisbe.s  I  locket 
No.  (  !P2.II  14  44  lor  consideral ion  ol 
Jimllei.s  raised  by  Ibt;  Notice. 

The  (  ioniini.s.sion  invihi.s  coinnieiil.s  on 
wdiol  ber  I  be  P(  i.slal  .^iervice’.s  b  b  op,  i.s 
con.si.sleni  wilb  39  I  I..S.(  i.  3032.,  3(i3,3,  oi 
3(i42,  39  (  ;i  R  p.ii  l  ,11)1  II,  and  39  (  IK 
pai  l  3112.11,  .snbparl  It.  I  ioniiiienl.s  are  doe 
MO  laler  Ilian  April  2.2,  !’.n  I  4 .  I  be  public 
porlion.s  ol  Ibe  iiliii)’,  i.an  be  acce.s.sed  via 
Ibe  (  ioimni.s.sioii's  Web  site  (/iZ/p;// 
www.pn.i'nv). 

I  be  (  ioiiimi.s.sion  appoints  I  .a w re i ice 
I'ensler  In  serve  as  Public 
Kepresenlalive  in  lliis  docket. 

IIL  Ordering  I'arsigraplis 

II  is  ordered: 

I .  The  ( iommission  establishes  I  )ockel 
No.  CP2ni4  44  lor  consideration  of  Ibe 

'  Niilici!  (il  llm  I  liiildil  .Sliiliis  l*(mliil  .Siii  vicii  l'iliii|; 
III  II  I'lincliiiniilly  l'ii|iMviiliml  hitiiriiiitidiiiil  IliiNiiiiiKK 
Kiijily  .Sdi  vicii  ( liim|idlili  vd  (  :<imIiiii:I  .1  Nd|',(iliiildil 
.Sdi vied  A(’,iddiiidiil.  Apiil  13,  211 M  (Nelicd). 
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matters  raised  l)y  the  festal  Service’s 
Notice. 

2.  l^ursuant  to  39  U.S.Ci.  505, 
Lawrence  Fenster  is  appointed  to  serve 
as  an  officer  of  the  Commission  to 
represent  the  interests  of  the  general 
public  in  this  proceeding  (Public 
Representative). 

3.  Comments  are  due  no  later  than 
April  22,  2014. 

4.  The  Secretary  shall  arrange  for 
publication  of  this  order  in  the  Federal 
Register. 

By  the  Commission. 

Shoshana  M.  Grove, 

Secretary. 

|FR  Doc.  2014-08953  Filed  4-18-14;  8:45  am] 

BILLING  CODE  7710-FW-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-71950;  File  No.  SR-C2- 
2014-009] 

Self-Regulatory  Organizations;  C2 
Options  Exchange,  Incorporated; 

Notice  of  Filing  and  Immediate 
Effectiveness  of  a  Proposed  Rule 
Change  To  Amend  Its  Fees  Schedule 

A|)iil  1.5,  2014. 

PlirsuanI  to  .Section  19(h)(1 )  of  llu! 
.Sociirilios  l‘;xchaiig(;  Act  ol  19:i4  (tiu! 
“Ad”)  '  and  Riihi  19l)  4  IhmiMindor,-' 
notice  is  hereby  given  lhal  on  April  4, 

20  14,  ( 12  ( tption.s  I'ixchange, 

Incorporated  (the  “Lxchange”  or  “( !2”) 
liled  with  the  .Secnrilies  and  Lxchange 
(  ionnni.s.sion  (“( ionnnission”)  the 
propo.sed  rule  change  as  ile.scrihed  in 
Meins  I,  II,  and  III  hehiw,  which  Items 
have  been  prepared  hy  Ihe  I'ixi  hange. 
The  (  ioinmi.ssion  i.s  pnlil i.shi ng,  1  h i.s 
nolii.e  1(1  .siili(.il  connnenl.s  nii  Ihe 
pniposed  i  nl(!  (  han)'e  Iniin  inOso.sleil 
p(n.son.s. 

I.  .SelLltegiiliiloi  y  ( trgaiii/.alioii's 
.Slaleiiieiil  ol  llie  Terms  ol  .Sohslaoce  ol 
llie  Proposed  Pole  (iliaoge 

(  i2.  (  tplioie.  I'ixi hanj',e,  liK.orporah'd 
(Ihe  “l'!xclian)',e”  oi  “( !2”)  pnipo.se*;  to 
amend  il.s  Fees  .Schedule.  The  text  oi  Ihe 
propo.sed  rule  chan)’,e  is  avail.ihle  on  Ihe 
l'!xch:mg,e’s  Well  f;ile  {lillj)://ww\v. 
c2c,vc/;o;i;;c.comi//.c;;o//),  al  llie 
I'lxchang.e’s  ( tllice  of  I  he  .Secretary,  and 
al  the  ( iommission’s  Pnhiic  Keiereiice 
Room. 

'  I!.  I)..S.(:.  78s(l>)(l). 

17  CI  'K  7.4(1.  I'll)  4. 


II.  Self- Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend  its 
Fees  Schedule.  Currently,  C2  Market- 
Maker  fees  for  simple,  non-complex 
orders  in  equity  options  classes  (both 
Penny  Pilot  classes  and  non-Penny  Pilot 
cla.s.se.s)  are  calculated  using  a  formula.-^ 
The  maximum  fee  is  .$0.85  per  contract 
(.$0,085  for  mini-options).  'I’he  Exchange 
woidd  like  to  set  a  .standard  fee  of  .$0.40 
])(!r  contract  ($0.04  for  mini-ojitions)  for 
C2  Market-Makers  for  simjile,  non- 
conqilex  orders  in  Penny  Pilot  (upiity 
o|)tions  classes."’  This  .s(!t  rate  i.s  lower 
than  the  maximum  fee  in  order  to 
encourage  (|iioting  in  such  clas.ses,  ami 
would  lower  the  fee  paid  by  C2  Market- 
Makers  trading  simple,  non-complex 
orders  in  Penny  Pilot  e(|nity  options 
classes  in  Ihe  majorily  ol  transact  ions. 

In  conjnnclion  with  the  above 
propo.sed  change,  the  I'ixchange  also 
proposes  lo  niodily  the  maxininni 
PnhIic  (  inslonier  Taker  Rebate  (al.so  tor 
.simple,  non  complex  orders  in  e(|iiily 
iiplion.s  (  lasses)  lor  Penny  Pilot 
oplioii.s.'’  I  airrenlly,  the  maximiim 
leliale  i.s  .$ll.y.'>  pel  i  imliaci  |.$ll.ll'/tt  loi 
mini  opliims),  ref'ardles.s  ol  whether  the 
opIioii.s  being,  traded  are  Penny  Pilot 
(  la.s.ses  or  non  Penny  Pilot  i.la.s.sen.  The 
l'!xi.hang,e  doe.s  not  propose  lo  (  liang,e 

'  I'l.i.  |l  IIIK  I  MiiiViit  Wiillli  III  liiiii)  i.l 
nxni  iilioii)  -  (MiiiI'mI  i'liilif  Kiitn)  "  Ml* 

*  1  Ml  mini  M|iliMiii;.  llin  iiinlli|ilini  will  Im  l> 
iiiftlniifl  tif  'if) 

Ititf  )  Mill  kni  Widlli  I  )if;|ilfivpd  (  w'  Ar;k  I'lico 
I  )if;|)liivnil  (  IImI  Tiicn 

riin  Mfiiknl  l'nilif.i|Miiil  Kiiln  Ini  (  '.7  Mjiiknt 
Miiknifi  if;  :tfl*){i. 

I  ni  iiiMin  ininiiiiiition,  f;nM  (  '.7.  I'nns  .Si  IhmIiiIo, 

I II. 

rim  I'iKchim^'.n  |iio|msnK  to  mhl  llm  stiitniimiit 
"'riin  hIimvo  Inn  stnichiin  cniciihitinii  dons  not  a)>|ilv 
In  ( '.7.  Miiiknl  MiikniK  tiiidiii)',  INnmy  I'iint  nptinm;; 
siicli  ( .7.  Mfiiknl  MnkniH  will  lin  nKsn.ssnd  ii  Inn  nl 
.SO.^d  pm  cnntnici  (.$(). f)4  tni  mini  nptiniiN)." 

■’  I'or  morn  iidni  iiuilinii  iihniit  thn  INihlic  ( iiistnmnt 
r.ikni  Knliiitn,  snn  ( I'nns  Schndnln,  Snclion  1 II. 


this  maximum  rebate  with  respect  to 
non-Penny  Pilot  options,  hut  does 
propo.se  to  lower  the  maximum  rebate  to 
.$0.60  per  contract  ($0.06  for  mini¬ 
options)  for  Penny  Pilot  options.  Since 
the  Exchange  is  setting  a  fixed 
maximum  fee  rate  for  C2  Market- 
Makers,  the  Exchange  desires  to  ensure 
that  the  spread  between  the  maximum 
fee  for  C2  Market-Makers  and  maximum 
Public  Customer  Taker  Rebate  is  not  so 
large  as  to  become  economically 
imprudent  for  the  Exchange. 

Also  in  conjunction  with  the  above 
proposed  changes,  the  Exchange  also 
proposes  to  delete  from  Section  IB  the 
statement  that  “For  the  BAC,  MBI, 

BBRY,  DELL  and  JCP  equity  options 
classes,  the  maximum  fee  will  be  $0.55 
per  contract  and  the  maximum  rebate 
will  be  $0.45  per  contract.”  This  will 
put  BAC,  MBI,  BBRY,  DELL  and  JCP 
(the  “Special  Classes”)  on  the  same 
competitive  footing,  from  a  fees 
standpoint,  as  all  other  classes,  and  the 
.same  fees  that  apply  to  all  other  classes 
will  apply  to  the  Special  Classes. 

Because  the  Special  Classes  are  all 
Penny  Pilot  cla.sses,  C2  Market-Maker 
fees  for  .such  trades  will  he  .$0.40  per 
contract  and  the  maximum  Public 
Customer  Taker  Rcihate  for  such  trades 
will  he  $0.60  jier  contract. 

The  Exchange;  also  proj)os(;s  to  adojit 
a  fee  of  .$50  jier  month  |)(;r  login  II)  for 
Pl)l,.S(;  workstation  u.siirs  that  (;lect  to 
acce.ss  a  (X)B  lM;(;d.'’  Tin;  (X)B  Feed 
provides  data  (which  has  already  h(;i;n 
olherwi.se-availahle  to  PI  IL.Se 
Workstation  users)  on  a  data  le(;d  that 
specifically  provides  (  X  )lt  data.  In  order 
to  improve  Ihe  provision  ol  this  (  X  )ll 
(lata,  Ihe  I'ixchang*;  has  recently 
conliacled  an  ontsid;;  vendoi  to  provide 
the  ( it  )M  l''e(;d.  The  l'ix(.himge  proposits 
to  a.s.s(;.s.s  the  new  (  it  )ll  l‘e(!(l  l''e(;  in  or(l(;r 
to  r(;(.on|)  (.ost.s  a.'i.so(.iati;(l  with  the 
piovision  ol  the  I  it  )lt  l''e(;(l 

.‘ilalnloi  y  lla.’ii.'i 

I  Ik;  l'ix(  lijing,e  helieve.s  Ihe  pniposed 
I  (lie  (.himg,e  i.'i  (  (insi.';teiil  with  the  A(.l 
iiml  Ihe  l  ilies  jiml  reg,n hit  ioii.s 
I  lieren  IK  ler  iipplii.ahle  to  the  l'ixi.hang,e 
iiiiil,  in  parlii.nlin  ,  Ihe  ii<(|mreiiieiils  ol 
.'ieclion  li|h)  ol  lhi<  Act.  '  .‘ipei.ilically, 
the  I'ixi :h.'ing,e  hilieve.s  the  proposed  inie 
(  hang,e  i.s  coils i stent  with  .Section  li|h)|4| 

""(  1  III''  l;lllli(l(i  l(»  III))  l\X(  llllllf’,()'H  (  ;()lll|ill(X 
(  IkIoi  Hook  I'oi  (I  1(1010  ilolidlod  ilofii.iiglioo  ol  llio 
I'l  ll..'>o  woikslolioii  (111(1  ilK  ollioi  1(1111  lioiKililios, 

■'•('('.  ('/!  .  .'io(;((iilioN  Fx(:l(((((f;o  Act  l<olo((Mt  Nok. 
(i37.4()  (Nov()i((l(0(  4,  7(11(1)  V'.i  I'K  (>(1478  (N((Vo(((l((ii 
17,  7(11(1)  |.SI<  (;7  7(11(1  (1(17),  (.l(77<l  (.';()|(lo(((l(oi  7. 
7(11  I).  71.  I  K  !>l.lt74  |.So|il((i((l(oi  14,  7111  I)  (.SK  ( 17 
7.(11  I  (17(1).  (i!.487  (( l(:l((l(oi  4,  7(11  I ),  7(.  I  K  (i7»'/'l 
((  l(:l((l(0(  I  I,  7(11  1)  (.SK  C'/  71111  1178).  ((((d  l.'l'l'l  I 
(|((Iy  i(i,  7.(ii:i),  78  I'K  4:i<i;.(i  ()((lv  77.  7(ii:i)  (.sk 
r.2  7.(1 1:1  (17(1). 

MSI  I..S.(:.  78l(l(). 
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of  the  Act,®  which  requires  that 
Exchange  rules  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  Trading  Permit 
Holders  and  other  persons  using  its 
facilities.  The  Exchange  believes  the 
proposed  change  to  the  C2  Market- 
Maker  fee  for  simple,  non-complex 
orders  in  Penny  Pilot  equity  options 
classes  is  reasonable  because,  in  most 
transactions,  it  would  lower  the  fee  paid 
by  C2  Market-Makers  trading  simple, 
non-complex  orders  in  Penny  Pilot 
equity  options  classes  (and  would  lower 
the  maximum  fee  for  such  transactions 
from  $0.85  per  contract  to  $0.40  per 
contract  (and  from  $0,085  to  $0.04  for 
mini-options)).  The  Exchange  believes 
that  the  proposed  change  is  equitable 
and  not  unfairly  discriminatory  because 
it  will  ap])ly  to  all  C.2  Market-Makers, 
and  C.2  Market-Makers  take;  on  certain 
obligations,  .such  as  ({noting  obligations, 
that  otber  market  |)artici|)ants  do  not 
have. 

'I'be  l'ix(:bang(!  b(;lieves  that  tbe 
|)ro|)o.se(l  ebange  to  tlu;  I’nblic  ( in.stomer 
Taker  Kebale  loi  sim|)le,  non  (:om|)lex 
oiders  in  I'enny  I'ilot  (!(|iiity  o|)tions 
classes  is  reasonable  because  I’nblic 
( instomers  Taking  licjiiidity  in  those 
l’(!imy  I’ilot  class(!s  will  still  recenve  a 
rebate  (instead  oi  |>ayinga  lee).  Tbe 
l‘ixcbang(!  believes  tbal  tbe  |)ro|)o.se(l 
ebange  is  ecjiiitable  and  not  nniairly 
discriminatory  b(x:ans(!  it  will  aj)|)ly  to 
all  I’nblic  ( instoimir  Takers.  Wbib;  tin; 
|)ro|)o.se(l  cbang(;  will  lower  tin;  I’nblic 
( inslomer  Taker  K(;bale,  I’nblic 
Customers  will  still  be  tbe  only  market 
|)arti(:i|)ants  that  r(!ceiv(;  said  rebate;. 

Tins  is  e(|nilabi(;  and  not  unfairly 
discriminatory  b(;cause  tbe  o])tions 
indn.stry  has  a  long  bi.story  of  ])roviding 
])referential  {)ricingto  Public  (’.n.stomers 
in  order  to  encourage  Public  Cin.stomer 
trading,  winch  benefits  otber  market 
j)articij)ants  (who  prefer  to  trade  with 
I’nblic  Customers).  Further,  I’ublic 
(aistomers  often  have  less  sophisticated 
trading  .systems  and  apparatuses  than 
other  market  participants. 

The  Exchange  believes  that  it  is 
equitable  and  not  unfairly 
discriminatory  to  offer  different  pricing 
for  Penny  Pilot  and  non-Penny  Pilot 
options  because  Penny  Pilot  options  and 
non-Penny  Pilot  options  offer  different 
pricing,  liquidity,  spread  and  trading 
incentives.  The  spreads  in  Penny  Pilot 
options  are  tighter  than  those  in  non- 
Penny  Pilot  options  (which  trade  in 
$0.05  and  $0.10  increments).  Further,  a 
number  of  options  exchanges  offer 
different  pricing  for  Peimy  Pilot  and 
non-Penny  Pilot  options. 


The  Exchange  believes  that 
eliminating  separate  pricing  for  the 
Special  Classes  is  reasonable,  equitable 
and  not  unfairly  discriminatory  because 
this  will  place  the  Special  Classes  on 
the  same  competitive  footing,  from  a 
pricing  standpoint,  as  all  other  Penny 
Pilot  classes,  and  the  same  pricing  that 
applies  to  all  other  Penny  Pilot  classes 
will  apply  to  the  Special  Classes. 

The  Exchange  believes  that  the  COB 
Feed  Fee  is  reasonable  because,  in  order 
to  improve  the  provision  of  this  COB 
data,  the  Exchange  has  recently 
contracted  an  out.side  vendor  to  provide 
the  COB  Feed,  and  the  new  COB  Feed 
Fee  will  help  serve  to  recoup  costs 
a.ssociated  with  the  provi.sion  of  the 
fX)B  Feed.  The  Exchange  b(;li(!ves  the 
CX)B  Feed  Ime  is  ecjuitable  and  not 
unfairly  discriminatory  b(;can.so  it  will 
be  a.s.se.ssed  ecjually  to  all  I’DE.Si; 
work.station  n.s(;rs  I  bat  r(;(nio.st  tin;  COB 
F(;(;d. 

li.  Sell  l{(!^iil(ilorY  ( )r^(ini/.(ili()n’s 
SidlemanI  on  Hnnien  on  Coinixflilion 

( '.'2  (lo(;s  not  bi;li(;v(;  that  tlx;  |iro|)Osi;(l 
mb;  (:bang(;s  will  im|)os(;  any  bm'(l(;n  on 
i III ramai  k(;l  (:omjH;l ilioii  llial  is  not 
m;i:(;.s.saiy  oi  ajijii iijii iati;  in  liirl biiiaiici; 
oi  tin;  |)iir|)o.s(;.s  oi  tin;  Act  bi;i:aiis(;  lln; 

|)i (i|)o,s(;(l  (:baiig(;s  r(;gar(liiig  ( !2  Marki;! 
Maki;i'  {iiiciiig  will  ajijily  lo  all  ( )2 
Mai'k(;l  Mak(;rs,  and  ( .2  Marki;!  Mak(;i,s 
taki;  on  (:(;rtain  obligations,  sncIi  as 
({noting  obligations,  that  olli(;r  niai'k(;l 
{lart i(:i{)ants  do  not  bavi;.  Tin;  {iro{)os(;(l 
(:bang(;s  r(;gar(ling  tin;  I’nblic  ( '.iistoim;!' 
rak(;r  K(;bat(;  will  a{){)ly  to  all  I’nblic 
(',nstom(;rs.  Wbib;  lln;  {)ro{)()S(;(l  cbangi; 
will  l()W(;r  lln;  I’nblic  (;nst()m(;r  Tak(;r 
K(;bal(;,  I’nblic  (’.nslonnirs  will  still  be 
tbe  only  mark(;t  {)artici{)ants  tbal  r(;ceive 
said  rebate.  Tins  is  not  a  burden  on 
intramarket  c()m()etiti()n  that  is  not 
neixi.s.sary  or  a])])ro|)riate  in  furtherance 
of  tbe  ])nr{)oses  of  the  Act  b(;canse  tbe 
()])tion.s  industry  lias  a  long  bi.story  of 
{iroviding  preferential  {iricing  to  Public 
(ai.stomers  in  ord(;r  to  cmcourage  Public 
Cai.stomer  trading,  which  benefits  other 
market  participants  (who  prefer  to  trade 
with  Public  Customers).  Further,  Public 
Customers  often  have  less  .sophisticated 
trading  sy.stems  and  apparatu.ses  than 
other  market  participants.  The  COB 
Feed  Fee  will  be  assessed  to  all  PULSe 
workstation  users  who  request  the  COB 
Feed.  C2  does  not  believe  that  the 
proposed  rule  changes  will  impose  any 
burden  on  intermarket  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act 
because  the  proposed  changes  are 
intended  to  encourage  trading  on  C2 
and  make  C2  a  more  competitive  market 
(and  may  encourage  more  competitive 
pricing  from  other  exchanges).  To  the 


extent  that  the  proposed  changes  make 
C2  a  more  attractive  market  for  market 
participants  at  other  exchanges,  such 
market  participants  may  elect  to  become 
C2  market  participants.  The  proposed 
change  only  affects  trading  on  C2. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  neither  solicited  nor 
received  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Tbe  foregoing  rule  change  has  become 
effective  {lursnant  to  Section  19(t))(:t)(A) 
of  the  Act  '•  and  {laragiiqib  (f)  of  Rule 
l<)b-4  lber(;nn(l(;r.  At  any  time  within 
(it)  (lays  of  lln;  filing  of  tin;  {)r(){)()S(;(l  mb; 
cbangi;,  lln;  Commission  smnmarily  may 
t(;m{)oi'ai'ily  .sns{)(;n(l  siicb  ndi;  cbangi;  if 
it  a{i{)(;ar.s  lo  tin;  ( iommission  tbal  sneb 
action  is  n(;(:(;ssary  or  a{){n'0{ii iaii;  in  tin; 
{Miblic  inl(;i'(;sl,  for  lln;  {)rol(;clion  of 
inv(;.stors,  or  olln;rwisi;  in  fnrlb(;ran(:(;  of 
lln;  {)nr{)o.si;.s  of  lln;  Acl.  If  lln; 

( iomini.ssion  tak(;.s  sncIi  aclion,  lln; 

( iommi.ssion  will  inslilnli;  (iro(:(;(;(ling.s 
to  (b;l(;rmin(;  wb(;lln;r  lln;  {iro()o.s(;(l  rnb; 
cbangi;  sbonbi  be  a(i{irove(l  or 
(lisa|){n'ove(l. 

IV.  .Solicitation  of  ComineiilK 

Inleresleil  {lersons  are  invileil  lo 
submit  writlen  data,  views,  anil 
argnments  concerning  the  foregoing, 
inclnding  wbetber  tbe  {)ro{)().S(;(l  rnb; 
ebange  is  consistent  will)  lln;  Act. 
Comments  may  be  snbmilteil  by  any  of 
lln;  following  melboils: 

Fleet ronic  Comments 

•  U.se  tbe  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
n ] les/sro.sh tml)-,  or 

•  .Send  an  email  to  rule-comments® 
sec.gov.  I’lea.se  include  File  Number  .SR— 
('.2-2014-009  on  the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-C2-2014-009.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 


“15U.S.C.  78s(b)(3)(A). 
’0  17CFR  240.19b-4(f). 


8  15U.S.C.  78f(b)(4). 
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Internet  Web  site  [http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  IJ.S.C.  552,  will  bo 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
koforence  Room,  100  K  Street  NE., 
Washington,  DC]  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  2:00  |).m.  C.o|)ies  of  sucli 
filing  also  will  he  available  for 
iosp(H:tion  and  co|)yiiig  at  the  |)riii(:ipal 
offi(;(M)f  the  Exchange.  All  coinments 
re(:eiv(!(l  will  he  jxisled  williout  change!; 
IIk!  ( ioinniission  (lo(!S  not  (slil  personal 
ilhenlifying  infonnalion  from 
snhini.ssions.  Yon  should  snhinil  only 
iidonnalion  llial  yon  wish  to  make 
pnhiicly  availahl*!.  All  snhmissions 
shoidd  icter  lo  l'il(!  Nnmhi!r  .SK  ( '.'A 
2,0  M  009  and  shonid  Im!  sid)niill<;d  on 
or  htiloK!  May  1 2,  20  14. 

I'oi  die  ( iiiMiniis.siiiii.  Iiy  tlm  I  )ivi.si(in  iit 
rriidiii)',  mill  Mmkiils,  |)iii'.Mimil  In  ilnlnf',iiliMl 
mitliiii  il y. ' ' 

Kevin  M.  ( 

/ h'piilv  Sccrcldiy. 

|l'l<  line.  /IIM  ait*l7i|  I'iliiil  ||  III  M;  ll:'1S  mill 
aiLLING  CODE  8011  01- P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-71 91 4 A;  File  No.  SR-ISE- 
2014-20] 

Self-Regulatory  Organizations; 
International  Securities  Exchange, 
LLC;  Notice  of  Filing  and  Immediate 
Effectiveness  of  Proposed  Rule 
Change  To  Amend  the  Schedule  of 
Fees;  Correction 

April  9,  2014. 

AGENCY:  Securities  and  Exchange 
(iommission. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Securities  and  Exchange 
Commission  published  a  document  in 
the  Federal  Register  of  April  15,  2014 
concerning  a  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  to  Amend  the  Schedule  of 
Fees.  The  date  on  which  the 
International  Securities  Exchange,  LLC 
filed  the  proposed  rule  change  with  the 


Securities  and  Exchange  Commission 
was  incorrectly  stated. 

Correction 

In  FR  Document  No.  2014-08417 
beginning  on  page  21321  for  Tuesday, 
April  15,  2014,  the  date  on  which  the 
International  Seemities  Exchange,  LLC 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
was  incorrectly  stated  on  page  21321,  in 
the  53rd  line  of  the  third  column.  The 
correct  date  is  April  1,  2014. 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

IKK  Ooc.  2014-08971  Kiliid  4-18-14;  8:45  iim) 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-71946;  File  No.  SR- 
NYSEArca-2014-35] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Amending  the  NYSE  Area 
Options  Fee  Schedule  Regarding 
Transaction  Fees  and  Credits 

April  I!.,  21114. 

Pmsiiaiil  to  .Soctioii  I9(l))(  I )  '  of  llio 
.Siicnril io.s  I'lxcliiingo  Act  of  1934  (IIk! 
“Acl”)  ■’ 011(1  Kiilc  19h  4  llii!n!im(li!r.  ' 
nolico  i.s  li(!r(!hy  given  lliat,  on  April  I, 
2014,  NY.SI'i  Area,  Inc.  (Ilin  “l^xcllang(!” 
or  “NY.SK;  Area”)  filed  with  llie 
.Siicnrities  and  I'ixehange  Coinmi.ssion 
(IIk;  “Coinmi.ssion”)  tlii!  |)ro|iose(l  rule 
eliange  as  described  in  Hems  I,  II,  and 
III  below,  which  Itciins  have  heen 
|)repared  by  the  siilf- regulatory 
organi/.alion.  The  Commission  is 
jnihlishing  this  notice  to  solicit 
comments  on  tin!  proposiid  rule  change 
from  interested  jiersons. 

1.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  the 
NYSE  Area  Options  F’ee  Schedule  (“Fee 
Schedule”)  regarding  transaction  fees 
and  credits.  The  Exchange  proposes  to 
implement  the  fee  changes  effective 
April  1,  2014.  The  text  of  the  proposed 
rule  change  is  available  on  the 
Exchange’s  Web  site  at  www.nyse.corn, 
at  the  principal  office  of  the  Exchange, 
and  at  the  Commission’s  Public 
Reference  Room. 


’  15  U.S.C.  78s(b)(l). 

2  15U.S.C.  78a. 

3  17  CFR  240.19b-4. 


II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
Tbe  Exchange  has  prepared  summaries, 
.set  forth  in  sections  A,  B,  and  C  below, 
of  the  mo.st  significant  parts  of  .such 
.statements. 

A.  Self-Hegnhttory  Orgonizution’s 
Statement  of  the  Purpose  of,  and 
Statutory  liasis  for,  the  Proposed  Pule 
('.hauge 

1.  l’m|)o.s(! 

TIk!  Exchangi!  pro|)o.se.s  lo  amend  the 
l'(!<!  .S(;li(!(liih!  r(!gar(ling  transaclion  l(!(!S 
ami  (:r(!(lits.  TIk!  lixcliangi!  propo.siis  lo 
impl(!im!nt  tin!  Ii!!!  changiis  (!ri(!<:li v(! 

A|ii  il  1 , 2.11 14.  Tin!  imrposi!  ol  Ibis  liling, 
i.s  lo  modily  llii!  I'ix(:liaiig,i!’.s  Iransaclioii 
le(!S  lo  proviili!  an  iinientivi!  lor  moo! 
Imsiiniss  to  Im!  i!X(!i:nl(!(l  on  lln* 

I'ixclian)’,!!. 

NY.St;  Area  i.s  proposing,  lo  modily 
certain  volnmi!  ha.si!d  incenliviis  lo 
atiraci  mori!  ImsiniLss  lo  IIk!  Exchang.i!  as 
will!  as  a  h!i!  cliangi!  lo  (dls(!l  llnisi! 
in(:(!nl iv(!s.  Tin!  I'ixchangi!  will  (dlsi!!  Iln! 
in(;(!nl iv(!S  by  raising  Ibi!  Taki!  Li(|ni(lity 
lei!  lor  Customer  I'ibicironic  l'ix(!cnl ions 
in  l‘(!nny  Pilot  i.ssn(!s''  lo  .$9.47  p(!r 
c.oniract. 

First,  NY.SI'i  Area  is  proposing  various 
modirications  to  its  ( instomer  Monibly 
Posting  Cn!d it  Ti(!r.s  and  Qualifications 
For  I'ixcicniions  in  P(!nny  Pilot  Issues 
(“Penny  Pilot  (in.stomer  Tiiirs”)  to  maki! 
some  tiers  Usss  stixiniions  to  achieve; 
make  otluir  tiers  more  difficnlt  to  nxich, 
and  to  adjust  tbe  associated  credits  for 
various  tiers.  .Specifically,  tbe  Exchange 
is  [imposing  that  tbe  (jualifying  market 
share  of  Total  Indn.stry  ('.u.stomer  equity 
and  ETF  option  Average  Daily  Volume 
(“ADV”)  from  executed  Chi.stomer 
posted  orders  in  all  tiers  of  the  Penny 
Pilot  Customer  Tiers  he  comprised  of 
executed  Customer  posted  orders  in 
both  Penny  Pilot  and  non-Penny  Pilot 
Issues  (“Total  Customer  Posted  Order 
Executions”).^ 


As  provided  under  NYSE  Area  Options  Rule 
6.72,  options  on  certain  issues  have  been  approved 
to  trade  with  a  minimum  price  variation  of  SO.Ol 
as  part  of  a  pilot  program  that  is  currently 
scheduled  to  expire  on  June  30,  2014.  See  Securities 
Exchange  Act  Release  No.  71159  (December  20, 
2013),  78  FR  79042  (December  27,  2013)  (SR- 
NYSEArca-2013-145). 

3  The  Exchange  notes  that  the  alternative  method 
of  achieving  Tiers  2  and  5  will  remain  at  0.70%  and 


«  17  CFR  200.30-3(a)(12). 
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'I'liis  |)ro|)o.sal  includo.s  adju.stiiig  tlu! 
(|iialilyiiig  activity  Icvcd  and  the 
corrn.sponding  cnulit  ot  all  l)iit  tlujtoj) 
tier  (/.c.,  'ri(!r  .'>)  ol  tin:  I’ciiny  Pilot 
( Instoincr 'rieis.  To  (inalily  lor 'ri(!r  1 
will  only  nuiiiirc  .10‘X>  of  Total  Industry 
( Instoincr  (Kjnity  and  Tri’l'' ADV  (“Total 
Onstomnr  ADV”);  in  nitnrn,  the  cnulit  to 
lx;  a|)|)li(!(l  to  I’ostixl  Tiicctronic 
(instoiiHM'  T)x(;(:ntions  in  l’(;nny  Pilot 
issues  (“Penny  Pilot  Oredit”)  will  be 
rednc(;d  Iroin  to  .$t).27.  Penny 

Pilot  (instonier  Tier  2  will  lx;  calcnlatcxl 
l)as(xl  on  'I'otal  (aistoiiKM-  ADV,  and  tin; 
Penny  Idiot  (Tedit  will  lx;  increasexi  to 
.$0.43.  Th(!  (jiialilication  for  Penny  Pilot 
(histonier  'I'ier  3  will  be  reduced  to 
0.40%  of  Total  (aistoinor  ADV,  and  the 
Penny  Pilot  (Todit  will  be  increased  to 
$0.45.  Penny  Pilot  Caistomor  Tier  4  will 
be  adjusted  to  increase  the  Total 
Customer  Posted  Executions  to  0.60%  of 
Total  Customer  ADV,  while  reducing 
the  added  qualification  to  executed 
ADV  of  Retail  Orders  to  0.1%  ADV  of 
U.S.  Equity  Market  Share  Posted  and 
Executed  on  NYSE  Area  Equity  Market. 
The  Penny  Pilot  Credit  for  Tier  4  will 
be  increased  to  $0.46. 

The  Exchange  is  also  proposing  to 
modify  the  Qualification  Basis  in  one  of 
the  Customer  Posting  Credit  Tiers  in 
Non  Penny  Pilot  Issues.  Tier  A  will  be 
modified  to  require  0.60%  of  Total 
Customer  ADV  Posted  Order 
Executions,  while  reducing  the  added 
qualification  of  Retail  Orders  to  0.1% 
ADV  of  U.S.  Equity  Market  Share  Posted 
and  Executed  on  NYSE  Area  Equity 
Market. 

Lastly,  the  Exchange  proposes  a 
modification  to  one  of  the  alternatives  to 
achieve  an  additional  posting  credit 
under  the  Customer  Incentive  Program. 
As  proposed,  the  fourth  alternative, 
arising  from  participation  on  the  NYSE 
Area  Equity  Market,  will  require  a  lower 
threshold  of  Executed  ADV  of  Retail 
Orders  of  0.10%  (reduced  from  0.3%) 
ADV  of  U.S.  Equity  Market  Share  Posted 
and  Executed  on  NYSE  Area  Equity 
Market. 

The  Exchange  notes  that  the 
calculations  for  the  qualification 
thresholds  for  tiered  Customer  posting 
credits  only  include  electronic 
executions.  Qualified  Contingent  Cross 
(“QCC”)  orders  are  neither  posted  nor 
taken;  thus  QCC  transactions  are  not 
included  in  the  calculation  of  posted  or 
taken  execution  volumes.  The 
calculations  do  not  include  volume 
from  mini-option  transactions,  nor  do 
they  include  volume  from  Complex 


0.85%,  respectively,  of  Total  Customer  ADV  from 
Posted  Order  executions  only  in  Penny  Pilot  is.sues, 
although  from  all  account  types,  including  volume 
from  the  OTP  Holder’s  or  OTP  I''irm’s  affiliates. 


Ordttr  transactions.  Orders  routed  lo 
another  market  for  execution  are  not 
incindtxl  in  the  calculation  of  taking 
volume. 

TIk;  Exchange  notes  that  tlx;  |)ropo.s(xl 
changes  are  not  otherwise  intended  to 
address  any  otlxir  i.ssnits,  and  the 
I'ixcbange  is  not  aware  of  any  |)robl(!ms 
that  O  TP  Holders  and  O  TP  Eirms, 
including  Marktd  Makttrs,  would  have 
in  coin|)lying  with  the  |)r()|)o.sed  ebange;. 

2.  .Statutory  Basis 

'Tlx!  Exebangt!  Ixdittvtis  that  the 
|)ropo.s(xl  rule  ebangt;  is  consistent  with 
.S(x:tion  ()(b)  of  tlu;  Act,'’  in  gtmeral,  and 
furthers  the  objectiv(!S  of  Sections 
6(b)(4)  and  (5)  of  the  Act,’’  in  jiarticular, 
because  it  ])rovides  for  the  equitable 
allocation  of  reasonable  dues,  foes,  and 
other  charges  among  its  members, 
issuers  and  other  persons  using  its 
facilities  and  does  not  unfairly 
discriminate  betw6;en  customers, 
issuers,  brokers  or  dealers. 

The  Exchange  believes  that  the 
proposed  increase  in  the  Take  Liquidity 
Fee  for  Customer  orders  in  Penny  Pilot 
issues  is  reasonable  because  it  will 
result  in  the  Exchange’s  fees  remaining 
comparable  to  the  Take  Liquidity  fees 
charged  for  other  market  participants. 
The  proposed  increase  is  also 
reasonable  because  it  is  similar  to  the 
fee  charged  by  another  market  for 
Customers  who  remove  liquidity  in 
Penny  Pilot  issues.®  In  addition,  the 
proposed  fee  change  is  reasonable 
iDecause  it  will  generate  revenue  that 
will  help  to  support  the  credits  offered 
for  posting  liquidity,  which  are 
available  to  all  market  participants. 
Customers  are  assessed  a  slightly  lower 
fee  because  Customer  order  flow 
benefits  the  market  by  increasing 
liquidity,  which  benefits  all  market 
participants. 

It  is  also  not  unfairly  discriminatory 
to  charge  a  lower  fee  for  Customer 
transactions,  as  Customers  do  not  have 
direct  access  to  the  market  as  do  Market 
Makers,  Firms,  and  Broker  Dealers. 

The  Exchange  believes  the 
modifications  to  the  Customer  Monthly 
Posting  Credit  Tiers  are  reasonable 
because  they  are  designed  to  attract 
additional  Customer  electronic  equity 
and  ETF  option  volume  to  the 
Exchange,  which  would  benefit  all 
participants  by  offering  greater  price 
discovery,  increased  transparency,  and 
an  increased  opportunity  to  trade  on  the 
Exchange.  The  changes  are  also 


•'15  1J.S.C.  78f(b). 
ns  U.S.C.  78flb)(4)  and  (5). 

"  Sac  NASDAQ  Options  Market  (“NOM”)— I-'oes 
and  Rebates,  available  at  http:// 

M'w'iv.  lui  sda  qtm  dor.  com/ 
Micro.aHpx'/id^VtUJd’ricinf’  Isicf 


reasonable  in  that  tb(;y  make  it  less 
difficult  for  an  ( )'TP  I  lolder  or  ( )'TP  Firm 
lo  aebieve  tbe  (|nalificalions. 
Additionally,  tbe  I'ixcbangt!  Ixdieves  tbe 
pro|X)se(l  credits  an;  reasonable  b(;caus(! 
Ibey  woidd  inctxd  ( )'TP  I  lolders  and 
( )'TP  Firms  lo  submit  ( inslonxM 
(dtxdronic  (!(|uity  and  E'TF  option  orders 
lo  lb(!  I'ixcbange  and  would  ntsidl  in 
credits  Ibal  art;  reasonably  ndaled  to  tbe 
ExebangtTs  inarkt!!  (|nalily  tbal  is 
ass(x;ial(!d  wilb  bigb(!r  volumes. 

'Tbe  Tixcbangc!  Ixilievtis  Ibal  lln; 
propo.stxl  ebanges  in  tbe  cnxiits  are 
etjidtable  and  not  unfairly 
discriminatory  because  tbey  will  be 
available  to  till  f)’TP  Holders  and  O'TP 
F’irms  that  execide  posted  electronic 
Ciustomer  orders  on  the  Exchange  on  an 
equal  and  non-discriminatory  basis,  in 
jtarticular  hecause  they  jtrovide 
alternative  means  of  achieving  the  .same 
credit.  The  Exchange  believes  that 
providing  methods  for  achieving  the 
credits  based  on  posted  electronic 
Customer  Executions  in  both  Penny 
Pilot  and  non-Penny  Pilot  issues  is 
equitable  and  not  unfairly 
discriminatory  because  it  would 
continue  to  result  in  more  OTP  Holders 
and  OTP  Firms  qualifying  for  the  credits 
and  therefore  reducing  their  overall 
transaction  costs  on  the  Exchange. 

The  Exchange  believes  the  proposed 
change  to  the  Customer  Incentive 
Program  is  reasonable  because  it  is 
designed  is  designed  [sic]  to  continue  to 
bring  additional  posted  order  flow  to 
NYSE  Area  Equities,  so  as  to  provide 
additional  opportunities  for  all  ETP 
Holders  to  trade  on  NYSE  Area  Equities. 

The  Exchange  also  believes  that  the 
proposed  modification  to  the  Customer 
Incentive  Program  is  equitable  and  not 
unfairly  discriminatory  because  the 
Exchange  is  continuing  to  provide  more 
than  one  method  of  qualifying  for  an 
incentive.® 

Finally,  the  Exchange  believes  that  it 
is  subject  to  significant  competitive 
forces,  as  described  below  in  the 
Exchange’s  statement  regarding  the 
burden  on  competition. 

For  the  foregoing  reasons,  the 
Exchange  believes  that  the  proposal  is 
consistent  with  the  Act. 


'’Offering  multiple  ways  to  achieve  a  rebate  has 
been  deemed  acceptable  based  on  past  and  existing 
practice  in  the  industry.  See,  e.g.,  NOM- — Options 
Rules  Chapter  XV,  Options  Pricing,  Setition  2, 
which  offers  mriltiple  methods  of  achieving  the 
.same  rebate,  available  at  http:// 
www.iuisdiHitmdor.ootn/ 
Mioro.aspx'/id-l’III.XPrioiiif’  Isicf 
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li.  Scll-Hc^^iihilorv  ()rf^<iiiiy.(il ion’s 
Sl(ilonn;nt  on  iinnlon  on  Clonii>(;lition 

III  iiccordaiicc  willi  Srclioii  ()(l)j(H)  ol 
till!  Acl,'"  IIk!  I';x(:liaii};(!  doc.s  iinl  hcliiivr 
Ihiit  llu;  pr(i|i(is(;(l  rule  cliiiiif^e  will 
iin|)o.s(!  any  tiiii'(l(!ii  on  coiiipelilion  llial 
is  mil  iiecossary  or  ap|)ro|)i iaie  in 
liirt liorancn  ol  llin  purposes  ol  Ihe  Acl. 
'I'lie  l'ixclian}>e  lielieves  llial  llie 
propo.sed  lee  change  reduces  the  hnrden 
on  coinpetilion  hecanse  il  lakes  into 
account  the  value  lhal  various  market 
|)articipants  add  to  the  marketplace,  as 
discussed  above. 

The  increases  in  Take  l.i(|nidity  lees 
will  impact  all  Cliistoiner  transactions  in 
I’enny  Pilot  is.snes  at  the  same  rate.  The 
pro])osed  changes  to  the  Clnstomer 
Monthly  Posting  (Tedit  'Piers,  and  the 
proposed  modification  to  the  Caistomer 
Incentives  are  designed  to  attract 
additional  volume,  in  particular  posted 
electronic  Customer  executions,  to  the 
Exchange,  which  would  promote  price 
discovery  and  transparency  in  the 
securities  markets  thereby  benefitting 
competition  in  the  industry.  As  stated 
above,  the  Exchange  believes  that  the 
proposed  change  would  impact  all 
similarly  situated  OTP  Holders  and  OTP 
Firms  that  post  electronic  Customer 
executions  on  the  Exchange  equally, 
and  as  such,  the  proposed  change  would 
not  impose  a  disparate  burden  on 
competition  either  among  or  between 
classes  of  market  participants.  In 
addition,  providing  and  modifying  an 
alternative  qualification  basis  for  certain 
tiers  by  including  volume  from  affiliates 
allows  a  firm  with  a  diverse  business 
structure,  but  not  a  concentration  on 
Customer  orders  only,  to  earn  a  higher 
credit  for  their  Customers  by  posting 
order  flow  that  improves  the  overall 
market  quality,  and  encourages  posting 
competitive  prices,  which  result  in 
better  available  markets  for  Customer 
orders. 

Finally,  the  Exchange  notes  that  it 
operates  in  a  highly  competitive  market 
in  which  market  participants  can 
readily  favor  competing  venues  if  they 
deem  fee  levels  at  a  particular  venue  to 
be  excessive.  In  such  an  environment, 
the  Exchange  must  continually  review, 
and  consider  adjusting,  its  fees  and 
credits  to  remain  competitive  with  other 
exchanges.  For  the  reasons  described 
above,  the  Exchange  believes  that  the 
proposed  rule  change  reflects  this 
competitive  environment. 


"■  U)  ll..S.t:.  7Ht(l))((l). 


(I.  Solf-Uoy^nlnlory  Or^nni/.ntion’s 
Slntonnoil  on  donnnents  on  tin; 

I'roposod  Kiilr  t,7io/jgc  Kocrivod  I'foin 
Monihors,  I'nrticifxinis,  orOlliors 

No  writleii  coinmeiits  were  solicited 
or  received  willi  respect  to  the  proposed 
rule  change. 

III.  Date  (if  EITecliveiiesN  (ifllie 
l'r(i|i(ised  Kiili;  Cliaiige  and  Timing  fnr 
Cnmniissinn  Aclinii 

The  foregoing  rule  change  is  effective 
iqion  filing  |)nrsnant  to  Section 
l()(h)(:t)(A)  ' '  of  Ihe  Acl  and 
.snb|)aragraph  (f)(2)  of  Rule  1‘)h-^ 
Iherennder,  hecan.se  il  estalilishes  a  due, 
fee,  or  other  charge  imposed  by  the 
Exchange. 

At  any  lime  within  fit)  days  of  the 
filing  of  such  proposeul  rule  change,  the 
(kmimission  .summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  C'.ommission  that  .such 
action  is  nece.s.sary  or  appropriate  in  the 
public  intere.st,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.  If  the 
Commission  takes  such  action,  the 
Commission  shall  institute  proceedings 
under  Section  19(b)(2)(B)  of  the  Act  to 
determine  whether  the  proposed  rule 
change  should  be  approved  or 
disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  email  to  rule-comments® 
sec.gov.  Please  include  File  Number  SR- 
NYSEArca-2014-35  on  the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSEArca-2014-35.  This 
file  number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
po.st  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 


■M.')  U.S.C.  7B.s(li)(;i)(A). 

17  CKK  240.1<(l)-4(r)(2), 
'  ■15  l)..S.(;.  7Hs(l))(2)(ll). 


rnles/sro.shlnd).  (iopies  of  Ihe 
submission,  all  siihse(|ueMl 
amendments,  all  written  statements 
with  res|)e(:l  to  Ihe  proposed  rule 
change  that  are  filed  with  Ihe 
Commi.ssion,  and  all  written 
commnnications  relating  In  the 
propo.sed  rule  change  between  the 
Commission  and  any  peison,  ol  her  than 
lho.se  that  may  he  wilhheld  from  the 
|inhli(:  in  accordance  with  the 
provisions  of  .5  II..S.C.  5.52,  will  he 
available  for  Web  site  viewing  and 
printing  in  the  Comini.ssion’s  Public 
Reference  Room,  100  F  Street  NE., 
Washingloii,  DC  20549-1090,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  |).m.  Cojiies  of  such 
filing  al.so  will  be  available  for 
inspection  and  cojiying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  he  jiosted  without  change; 
the  (kmimission  does  not  edit  personal 
identifying  information  from 
.submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  .submissions 
.should  refer  to  File  Number  SR- 
NYSEArca-2014-35,  and  should  be 
.submitted  on  or  before  May  12,  2014. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.’^ 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

|FR  Doc.  2014-08973  Filed  4-18-14;  8:45  am] 

BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-71945;  File  No.  SR-NSCC- 
2014-802] 

Self-Regulatory  Organizations; 

National  Securities  Clearing 
Corporation;  Notice  of  Filing  of 
Advance  Notice  To  Enhance  NSCC’s 
Existing  Parametric  Value-at-Risk 
Margining  Model 

April  15.  2014. 

Pursuant  to  Section  806(e)(1)  of  the 
Payment,  Clearing,  and  Settlement 
Supervision  Act  of  2010  (“Clearing 
Supervision  Act’’)  ^  and  Rule  19b- 
4(n)(l)(i)  2  thereunder,  notice  is  hereby 
given  that  on  March  28,  2014,  National 
Securities  Clearing  Corporation 
(“NSCC’’)  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”) 
advance  notice  SR-NSCC-2014-802 
(“Advance  Notice”)  as  described  in  Item 
I,  II  and  III  below,  which  Items  have 
been  prepared  primarily  by  NSCC.  The 


17  t;FK  20().30-3(fi)(12). 
'  12  l)..S.(:.  54{i5((!)(l). 
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Commission  is  publishing  this  notice  to 
solicit  comments  on  the  Advance  Notice 
from  interested  persons. 

I.  Clearing  Agency’s  Statement  of  the 
Terms  of  Substance  of  the  Advance 
Notice 

The  Advance  Notice  is  filed  by  NSCC 
in  connection  with  a  proposed 
adjustment  to  NSCC’s  existing 
parametric  Value-at-Risk  (“VaR”) 
margining  model,  as  more  fully 
described  below. 

II.  Clearing  Agency’s  Statement  of  the 
Purpose  of,  and  Statutory  Basis  for,  the 
Advance  Notice 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
Advance  Notice  and  discussed  any 
comments  it  received  on  the  Advance 
Notice.  The  text  of  these  statements  may 
be  examined  at  the  places  specified  in 
Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Clearing  Agency’s  Statement  of  the 
Purpose  of,  and  Statutory  Basis  for,  the 
Advance  Notice 

1.  Purpose 

In  connection  with  its  on-going 
assessment  of  the  performance  of  its 
margining  models,  NSCC  is  proposing  to 
(jnhance  its  existing  parametric  VaR 
model  by  supplementing  the 
assum})tion  of  normal  di.stribution 
underlying  the  curnmt  model  with  a 
family  of  Student’s  t-di.stributions. 
Currently,  NSflC’s  j)arametric  VaR 
inetliodology  is  based  on  the 
assumption  that  the  underlying 
.securities  puitiolio  return  distribution  is 
normal.  In  an  efioil  to  enhance  its 
parametric  VaK  model,  N.S(  !C  has 
reviewed  pKivalent  academic  Kssearcli 
and  data  analyses  which  show  that  the 
empirical  disliihnlions  ol  sisanilies 
|)orllolio  letiirns  in  the  etpiities  markids 
have  “lallta  tails"  than  what  the  normal 
disirihntioii  implies,  and  VaK  niar)’in 
compnt(!d  based  oidy  on  the  nornialily 
assumption  may  nnderestimal(!  the  tail 
lisk  that  is  observed  during  mark(!l 
volatility  (‘Tat  tail”  risk). 

N,S( )( i  has  evaluated  a  number  of 
possible  approaclnss  to  enhance  its 
|)arametric  VaK  model  in  order  to  heltiir 
accommodate!  fat-tail  risks,  and  is 
|)rop(>sing  to  ap|)ly  an  ,'i])proach  that  is 
most  appro])riat(!  for  N.SfiC  and  its 
circtnnslanceis.  As  such,  the  j)ro|)o.s(!d 
enhancement  would  niili/.e  N.SCiC’s 
exi.sling  parametric  VaK  model,  and 
would  suj)plement  the  normal 
distribution  underlying  the  model  with 


a  factor  that  utilizes  the  degrees  of 
freedom  (“DOF”)  derived  from  a  family 
of  Student’s  t-distributions.  The  factor 
will  help  adjust  the  normal-based  VaR 
model  to  better  reflect  the  distribution 
of  actual  observed  historical  returns. 
Further,  the  existing  normal  distribution 
in  the  parametric  VaR  model  will 
operate  as  a  floor  to  the  proposed 
adjustments. 

2.  Statutory  Basis 

The  proposed  change  is  being  filed 
pursuant  to  Section  806(e)(1)  of  the 
Clearing  Supervision  Act,  and  is 
consistent  with  Rule  17Ad-22(b)(2), 
promulgated  thereunder,  which  requires 
a  registered  clearing  agency  to  “use 
margin  requirements  to  limit  its  credit 
exposures  to  participants  under  normal 
market  conditions  and  use  risk-based 
models  and  parameters  to  set  margin 
requirements.”  ^  Specifically,  the 
adjustment  is  expected  to  allow  NSCC’s 
parametric  VaR  model  to  remain  above 
its  99%  coverage  target  during  market 
volatility,  and  to  more  appropriately 
calculate  and  collect  margin,  which 
better  enables  NSCC  to  respond  in  the 
event  that  a  Member  defaults  and 
minimizes  potential  losses  to  NSCC  and 
its  non-defaulting  Members.  As  such, 
NSCC  believes  that  the  proposal 
promotes  robust  risk  management  and 
the  safety  and  soundness  of  NSCC’s 
operations,  which  reduce  systemic  risk 
and  support  the  stability  of  the  broader 
financial  .system,  consistent  with  the 
requirements  of  Rule  1 7Ad-22(b)(2), 
citcid  above. 

(B)  Clearing  Agency’s  SlaleinenI  on 
Connnenis  on  llie  Advance  Noliee 
l{(s:eive(l  Prom  Members,  Parlieipants, 
or  ( ilhers 

III  N(ivi:iiihiii  20  I N.S(  it  i  (b.sirihiiled 
:i  Whili:  l'iipi;i  to  its  Moiiihois  that 
(le.scrihiid  the  iiropo.sed  eiihaiiceiiieiil  to 
the  |)araiiiet l  ie  VaK  model  and  the 
lesidl.s  ol  an  iiii|)a(:t  .study  .showing,  the 
potential  inipael  ol  this  pio|)o.sal  on 
Menibeis’  ( ileai  ing,  I'  lind  leipiired 
deposit!;.  N.Stitidid  not  i(;eeiveany 
written  eonnnents  nilaling,  to  the 
enhaneement  to  the  paianieli  ie  VaK 
model  in  response  to  this  While  1‘aper. 
N.SCt !  will  notily  the  ( ionnnis!;ion  ol  any 
wrill(!n  eoimiKiiils  riiceived  hy  N.SCt  i. 

(C)  Advance  Noliee  h'iled  I'nrsnanI  lo 
Seelion  HOdfe)  o\  Ibe  Payimml,  Clearing 
and  SelllemenI  Supervision  Ael 

1 .  Diiscriplion  oftihaiigi! 

(i)  Overview 

A  jirirnary  ohjective  of  N.SCXi’s 
tilearing  Fund  is  to  have  on  de])o.sit 
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from  each  applicable  Member  assets 
.sufficient  to  satisfy  losses  that  may 
otherwise  be  incurred  by  NSCC  as  the 
result  of  the  default  of  the  Member  and 
the  resultant  close  out  of  that  Member’s 
unsettled  positions  under  NSCC’s  trade 
guaranty.  Each  Member’s  Clearing  Fund 
required  deposit  is  calculated  daily 
pursuant  to  a  formula  set  forth  in 
Procedure  XV  of  the  NSCC’s  Rules  and 
Procedures  (“Rules”)  designed  to 
provide  sufficient  funds  to  cover  this 
risk  of  loss.  The  Clearing  Fund  formula 
accounts  for  a  variety  of  risk  factors 
through  the  application  of  a  number  of 
components,  each  described  in 
Procedure  XV.  The  VaR  component  is  a 
core  component  of  this  formula  and  is 
designed  to  calculate  the  amount  of 
money  that  may  be  lost  on  a  portfolio 
over  a  given  period  of  time  assumed 
necessary  to  liquidate  the  portfolio, 
within  a  given  level  of  confidence. 

Parametric  VaR  models  utilized  in  the 
equities  markets  have  historically 
computed  risk  on  the  assumption  that 
the  underlying  securities  portfolio 
return  distribution  is  normal.  The 
increased  frequency  of  market  volatility 
in  recent  years  has  stressed  the 
performance  of  parametric  VaR  models 
throughout  the  financial  services 
industry.  Analyses  of  these  events  and 
VaR  models  have  shown  that  “fat-tail” 
risk  may  not  be  properly  addressed  by 
parametric  VaR  models  that  are  based 
only  on  the  normal  di.stribution 
assumption.  As  suc;b,  it  has  become 
market  jiractice  to  move  away  from  the 
use  of  normal  di.stribution  as.su  nipt  ions 
in  iiarainotric  VaK  models  and  to 
instead  nsi!  di.stributions,  siicli  as 
.Student’s  t  (listrilnitions,  that  l)i!tler 
accommodate  these  fat  tail  risk  events. 

N.S( ;( ;  condiicls  hack  tests  lo  measure 
the  perlormaiice  of  Memhers’  poi  llolios 
ag,ainsl  the  cah:iilal(;d  VaK  maigin 
re(|uiremeiil.s  loi  those  |ioi I lol ios.  ( )vei 
the  past  lew  years,  these  hack  lest!;  have 
.shown  I  hat ,  while  N.S( !( '.’y,  V;iK  niaig,iii 
compoiieiit  has  lemaiiied  mo!;l I y  ahove 
it!;  !)!!'/<.  coveiag,!!  Iaig,el  when  tested 
ovei  :i  loiig,ei  t  ime  hoi  i/.oii  (a  12.  moiilh 
rolling,  window),  coveiaj’e  lell  helow  the 
'.V.V'/k  larg.el  in  a  lew  in.slances  in  which 
hack  l(!!;ls  W(!re  coiidncled  over  shorter 
time  Iraines  (I  monlh  windows), 
riieriirore,  and  in  comieci ion  with  its 
on  g,oi  ng  ass(!.ssni(!iit  of  I  he  pei  loi  niance 
of  its  margining  models,  N.S(  X  has 
evalnatiid  various  possihli!  ap|)roach(!.s 
lo  enhance  its  parametric  VaK  model, 
and  is  |)ro|>o.sing  to  apjily  an  a|)|)roach 
that  incor|)orale.s  .Student’s  I- 
distrihntions  into  that  model  in  a  way 
that  is  ajipropriati!  for  N.SCC,  and  its 
circumstances. 

The  ])ro])osal  would  enhance  NSCXi’s 
exi.sting  parametric  VaK  model,  which  is 
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used  as  part  of  the  calculation  of  the 
VaR  component,  by  supplementing  the 
assumption  of  normal  distribution 
underlying  the  current  model  with  a 
factor  that  utilizes  the  DOF  derived  from 
a  family  of  Student’s  t-distributions.  The 
proposal  is  expected  to  improve  NSCC’s 
back-testing  performance  over  shorter 
time  horizons,  particularly  during  more 
volatile  market  environments,  and 
should  enable  the  model  to  better 
account  for  the  higher  degree  of  fat-tail 
risk  observed  in  equities  markets. 

(ii)  Adjustment  to  Existing  Parametric 
VaR  Model 

The  proposed  enhancement  would 
utilize  NSCC’s  current  parametric  VaR 
model,  and  would  supplement  the 
current  normal  distribution  underlying 
the  parametric  VaR  model  with  a  factor 
that  utilizes  the  DOF  derived  from  a 
family  of  Student’s  t-distributions, 
which  are  more  representative  of  the 
historically  observed  distributions  in 
the  equities  markets.  The  Student’s  t- 
distributions  would  introduce  an 
additional  statistical  parameter,  the  DOF 
factor,  to  the  model.  Following  this 
enhancement,  NSCC  would  estimate  the 
DOF  factor  of  the  empirical  t- 
distribution  in  the  model  periodically 
by  using  daily  return  data  from  the  S&P 
500  over  a  historical  window  no  shorter 
than  12-months.  NSCC  would  then 
compiite  a  nudtiplication  factor  that 
represents  the  magnitude  of  increase  of 
t-distribution-based  parametric  VaR 
from  lh(!  normal-based  j)arametric  VaR. 
'I'liis  nudtiplication  factor  would  be 
applied  to  Members’  VaR  margin 
i(;<|nireinenl. 

N.S( ;( ;  has  considcired  various 
altei  nalives  to  enhance  its  |)ai'ainel i  ic 
Vai\  modi;l,  and  its  internal  stnditts  have 
.■.hown  that  this  proposed  eidiancennait 
is  an  appiiipi  iate  approach  to 
addressiii)',  tai I  risks  at  N.Stiti,  and  may 
he  a  nioie  ellective  enhancement  to  the 
model  than  othei  possilile  adjiistments, 
itichidiii)',  the  an)',ment(;d  volatility 
model  ( AVM),  which  N.‘>( !( !  has  also 
considered.  In  2.1)12,  N.St !( i  desi)Mied 
AVM  to  protect  N.S(  i(  i  Iroiii  elevated 
leveks  ol  volatility  that  w(!i(t  not 
captured  in  hi.storical  data  hy 
incorporating  the  ( ilU  )l'.'  VIX,  a  lorward 
looking  measnri;  of  volatility,  into  the 
model.  While  holh  this  pro|)osal  and 
AVM  would  improve;  N.S( !( i’s  ahility  to 
meet  its  hack-testing  coverage  target,  the 
proposed  enhancem(;nt  to  NSCC’s 
Itaraimdric  VaR  model  d(;scrihed  in  this 
filing  is  (ixpecled  to  he  :i  more;  stable; 
iieljustmeid  to  Meemhers’  VaR  margin 
e:ompouents  llum  AVM,  while;  still 
im})roving  the  model’s  back-test 
j)erformances. 


2.  Anticipated  Effect  on  and 
Management  of  Risks 

NSCC  believes  that  the  proposed 
enhancement  to  its  current  parametric 
VaR  model  would  improve  NSCC’s  risk 
management  by  enabling  the  model  to 
remain  above  its  99%  coverage  target 
during  market  volatility,  and  to  more 
appropriately  calculate  and  collect 
margin,  which  better  enables  NSCC  to 
respond  in  the  event  that  a  Member 
defaults.  Further,  incorporation  of  the 
DOF  factor  into  NSCC’s  existing 
parametric  VaR  model  should  more 
accurately  capture  the  fat-tail 
characteristics  of  stock  market  return 
distributions. 

Additionally,  NSCC  has  conducted 
extended  outreach  with  its  Members 
regarding  the  proposed  enhancement, 
describing  the  proposed  change,  the 
reasoning  for  the  change,  and  the 
potential  impact  of  the  change — both 
the  expected  impact  on  Members’ 
Clearing  Fund  required  deposits  as  well 
as  the  improvement  to  NSCC’s  risk 
management.  This  outreach  included 
the  publication  of  a  White  Paper  to 
impacted  Members  in  November  2013 
as  well  as  individual  outreach  to 
Members  to  discuss  the  results  of 
impact  studies.  The  proposed 
enhancement  is  expected  to  have  a 
relatively  low  impact  on  Members’  VaR 
margin  components  and  thus  a  minimal 
impact  on  Members’  overall  Clearing 
Fund  required  deposits.  NSCXl  did  not 
receive  any  objections  to  the  |)roj)osed 
change;  from  M(;mt)(;rs  in  r(;spon.s(;  to 
this  ontr(;a(:h. 

N.SCC  l)(;li(;v(;s  that  tin;  propos(;d 
change;  sheiidel  alletw  il  tei  e:e)lle;e:l  margin 
thill  e:ove;r.s  to  a  gre;iile;r  eli;gre;e;  eil 
e:e;rlainly  the;  risk  thiit  il  niiiy  iiie:i;  during, 
marke;l  voliililily  or  e;ve;n  e;xlri;nie;  mai'ke;l 
i;nvironnH;nls.  While  this  chinig,e;  would 
im|)iie:t  i( Me;nihe;rs’  (  ile;iii  ing,  I'  linel 
ii;i|iiiie;iiH;nls,  as  .slaleil  iihove;,  N.*^>(  it  i’.s 
Meinhi;i'.s  an;  awiiie;  ol  the;  propo.sed 
chang,e  iinel  the;  pole;nlial  impiie:!  on  tlH;ii 
( ih;aring,  l''mid  ie;e|nin;il  depo.sil.s. 

I'nilhe;i  ,  pi  ioi  to  i mph;nii;nlal  ion  ol  the 
|iropo.si;d  e:h;mg,e;s,  N.St  it  i  will  i  nn  ;i 
|iiiriille;l  pe;rioel  din  ing,  whie:h  Me;niheis 
woidil  he;  iilile;  to  linlhe;r  ie;vii;w  the 
po.s.sihh;  inipae:l. 

III.  Diile;  of  l'itr(;i:live;iH;ss  eil  llii;  Advaiiia; 
Neilice;,  and  Timing  for  ( inininissinn 
Aclinn 

The;  preipeise;el  eihange;  in;iy  he; 
iniple;nie;nle;el  if  the;  (ieinnnissiein  eleie;s 
mil  ohje;e:t  to  the;  preifieiseiel  eihange; 
within  tit)  eliiys  eif  the;  l<ite;r  eif  (i)  the;  elate; 
Ihiit  the;  pre)])e).se;el  ediange;  wiis  file;el  with 
the;  Cemnnissiem  eir  (ii)  the;  elide  tluit  iiny 
aelelitioiiid  infeirmation  re;qiu;.ste;d  by  the 
Cejuunission  is  received.  NSCiCi  shall  not 


implement  the  proposed  change  if  the 
Commission  has  any  objection  to  the 
proposed  change. 

The  Commission  may  extend  the 
period  for  review  by  an  additional  60 
days  if  the  proposed  change  raises  novel 
or  complex  issues,  subject  to  the 
Commission  or  the  Board  of  Governors 
of  the  Federal  Reserve  System  providing 
NSCC  with  prompt  written  notice  of  the 
extension.  A  proposed  change  may  be 
implemented  in  less  than  60  days  from 
the  date  the  advance  notice  is  filed,  or 
the  date  further  information  requested 
by  the  Commission  is  received,  if  the 
Commission  notifies  NSCC  in  writing 
that  it  does  not  object  to  the  proposed 
change  and  authorizes  NSCC  to 
implement  the  proposed  change  on  an 
earlier  date,  subject  to  any  conditions 
imposed  by  the  Commission. 

NSCC  shall  post  notice  on  its  Web  site 
of  proposed  changes  that  are 
implemented. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  Advance  Notice 
is  consistent  with  the  Clearing 
Supervision  Act.  Comments  may  be 
submitted  by  any  of  the  following 
methods: 

Electronic  Comments 

•  Use  the  fk)mmission’s  Internet 
comm(;nt  form  [http://www.sec.fiov/ 
niles/sro.shtml):  or 

•  S(;nd  an  email  to  rnle-commentsiO 
sec.fiov.  lM(;a.s(;  iucluih;  File  No.  SR- 
N.SCt;  2914- Hl)2  on  tin;  subject  lim;. 

I’opri  Conimenis 

•  .Send  paper  i:iiiiiiiii;iil.s  in  triplicate 
to  .Secretary,  .Secnrilie.s  and  I'ixcliange 

( itiinini.s.siiin,  1 1)11  F  .Street  NF., 
Wa;:liing,liin.  I )( !  20,549  ll)t)l). 

All  .sniiniis.simi.s  .sliunid  reier  to  I'ile  Nn. 
•SK  N.S(  it  i  i'.l)l4  ttOi'..  rlii;;  lile  nnnilM;r 
sliiinid  be  incbnieil  nn  tin;  .siibjecl  line 
il  i;niail  i.*;  n.sed.  Tn  lielp  tin; 
(inininissinn  prnces.s  and  review  ynnr 
cnnnnenl.s  ninre  i;llicienlly,  |ilease  use 
nnly  nne  niellind.  Tlie  (  inninii.s.sinn  will 
pn.sl  all  cnninienis  nn  tin;  ( inninii.s.sinn’s 
bilernel  W(;bsile  (/i///).//wwiv..‘;ec./;nv/ 

I  nles/si()..sliliiil].  ( inpi(;s  nf  I  be 
snbniissinn,  all  snbsi;(|n(;nl 
aniendnienl.s,  all  written  stalenienls 
wilb  r(;sp(;cl  In  Ibe  Advance  Nnlice  Ibat 
are  filed  witb  Ibe  ( inninii.s.sinn,  and  all 
writt(;n  cnminnnicalinns  riilating  tn  tin; 
Advanci;  Nnlici;  belw(;(;n  tin; 

( inmmi.ssion  and  any  person,  otber  tban 
lbo.se  that  may  be  withheld  from  tin; 
public  in  iiccordanci;  with  the 
provisions  of  5  IJ.S.Ci.  552,  will  be 
available  for  Web  site  vi(;wing  and 
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printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  the 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC  and  on  NSCC’s  Web  site 
[http://dtcc.com/legal/sec-rule- 
fi lings. aspx).  All  comments  received 
will  be  jiosted  without  change;  the 
Commission  does  not  edit  ])orsonal 
identifying  information  from 
snbinissions.  Yon  should  snhinit  only 
information  that  yon  wish  to  make 
available  piihlicly.  All  siihmissions 
slntuld  relei  to  I’ihi  No.  .SK-N.SCC— 

20  M  002  and  should  he  suhinilted  on 
or  iMiloi  t)  May  1 2,  20  I A . 

Ily  lliii  ( ioiiiiiii.'isioii 
Kiiviii  M.  ( )’N<till, 

/  U  jnity  Hri  rcliii  y 

|I'KII<»  /lll'l  llll'.r/.'  I  llorl  III  M.  II  I'l  null 
nil  I  iN(i  i.oiii  Him  III  I' 


l)t  PAHIMFNI  Oh  SI  A  IF 
IPnIrllc  Nollco  it/02| 

U.S.  AdviHory  CommiHKion  on  Public 
Diplomncy;  Notico  ol  Moolinq 

'rill!  I  1.,';.  Ailvi!:oi  y  (  iomniission  on 
I’niilii:  I  )i|iloniai:y  will  hold  a  |inlilii. 
nieel  ing,  iioiii  1 0:00  a.m.  n nl i I  I  I  :.'I0 
a.m.,  riimsday,  May  U,  2014  in  Kooni 
It  1 2  id  'I'he  ( ;eor(>,e  Washinglon 
I  Iniversily's  Idliol  School  oi 
lidernal ional  Allairsal  10.57  ESIieel 
NW.,  Washington,  I )( i  20052. 

'I'lie  iiHieting’s  topic  will  he  on 
“Disfining  the  Kole  of  Arts  and  (adinre 
in  National  Security”  and  will  leaturi; 
Kick  Ruth,  Senior  Advisor  in  the 
lMluc:ation  and  (adtural  Affairs  Hureau 
at  the  U.S.  Department  of  State,  and 
Molly  Imnnon,  Director  of  the  Office  of 
International  Relations  and  Programs  at 
'I’he  Smithsonian  Institution.  Other 
official  representatives  involved  in  arts 
and  cultural  diplomacy  will  also  be  in 
attendance. 

This  meeting  is  open  to  the  public. 
Members  and  staff  of  Congress,  the  State 
Department,  Defense  Department,  the 
media,  and  other  governmental  and 
non-govemmental  organizations.  To 
attend  and  make  any  requests  for 
reasonable  accommodation,  email 
pdcommission@state.govhy  5  p.m.  on 
Tuesday,  May  6,  2014.  Please  arrive  for 
the  meeting  by  9:45  a.m.  to  allow  for  a 
prompt  meeting  start. 

The  United  States  Advisory 
Commission  on  Public  Diplomacy 
appraises  U.S.  Government  activities 
intended  to  understand,  inform,  and 
influence  foreign  publics.  The  Advisory 


Commission  may  conduct  studies, 
inquiries,  and  meetings,  as  it  deems 
necessary.  It  may  assemble  and 
disseminate  information  and  issue 
reports  and  other  publications,  subject 
to  the  approval  of  the  Chairperson,  in 
consultation  with  the  Executive 
Director.  The  Advisory  Commission 
may  undertake  foreign  travel  in  pursuit 
of  its  studies  and  coordinate,  sponsor,  or 
oversee  projects,  studies,  events,  or 
other  activities  that  it  deems  desirable 
and  necessary  in  fulfilling  its  functions. 

The  (iomniission  consists  of  .seven 
miimhers  appointed  hy  the  President,  hy 
and  with  t  he  ad  vice  and  ciin.sent  of  the 
.Senate.  The  inemhers  iil  the 
( iiiminissiiin  shall  re|)ie.sent  the  piililii: 
interest  and  shall  he  selected  Iniiii  a 
eniss  sectiiiii  iil  ediicatiiiiial, 

I  :i  iiiiiiiiiiiicat  inns,  i.idliiial,  .si  ieiit  1 1  ii 
tei.liiiii.al,  piililii:  liiii  vice,  lalini , 
liiisiiie;is,  and  pi  ules.sinnal  I  lai  .1  )>i  nnnds. 
Nut  innie  dian  Inin  inenilieis  shall  lie 
linin  any  niie  |inlilii.al  paily  t  he 
Pie.sidenI  de.signales  a  nieinliei  In  i  lian 
the  (  inniinisninii 

t  he  I  in  lent  ineinlieis  nl  the 
(  innnn iiisinn  aie:  Mi  William  llylil  nl 
(  inini  adn,  (  ilian  man,  A  mliasnadni 
l.yndnii  (  )lsnn  nl  Texas,  Vice  (  liaiiman; 
Ml.  .Siiii  I'aiai  nl  (  jililninia.  Vice 
(  ilia i I  man;  A  ml lassai Ini  Pen ne  Kni  I  li 
Peacnck  nl  Texa.s;  M.'i.  I.e/.lee  We.sline  nl 
Vii)dnia;  and  Anne  Tei  nian  Wednei  nl 
II I  i  nni.s.  ( )ne  seat  nn  I  he  ( ii  imnii.ssinn  is 
ciirrenlly  vacant. 

Th(!  Inllnwing  individual  has  been 
nnmi iiated  to  t he  Cnni mission  hut 
awaits  Senate  conrirmatioii  as  of  this 
writing:  Alfredo  Halsisra  of  Florida. 

To  r(!(|nest  further  iidorination  about 
the  nie(!ting  or  the  U.S.  Advisory 
(iomniission  on  Public  Diplomacy,  yon 
may  contact  its  Executive  Director, 
Katherine  Hrown,  at  BrownKA4@ 
state.gov. 

Dated:  April  14,  2014. 

Katherine  Brown, 

Executive  Director,  Department  of  State. 

|FR  Doc.  2014-09013  Filed  4-18-14;  8:45  am] 

BILLING  CODE  4710-11-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Prepare  an 
Environmental  Assessment  (EA)  for 
the  Proposed  Part  139  Operating 
Certificate  and  Related  Actions  at 
Pauiding  Northwest  Atlanta  Airport 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Assessment  and  notice 
of  opportunity  for  public  comment. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  announcing  its 
intent  to  prepare  an  Environmental 
Assessment  (EA)  pursuant  to  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  and  its  implementing 
regulations  for  the  ajiplication  hy 
I’aniding  County  Airport  Authority 
(PCAA)  for  certification  of  Paulding 
NorthwiLsI  Atlanta  Air|)ort  (PUj)  under 
14  Cod(!  of  Federal  Kiignlalions  Part  139. 
The  EA  will  also  addre.ss  connected 
actions  related  lo  Ihi!  inirodnclion  ol 
.scheduled  commercial  air  carrier  .service 
at  PI  Ij.  The  pm  pose  ol  Ihe  EA  i;;  lo 
coii.sidei'  and  evaluate  lie;  potential 
i!ii  vi  roimieiital  impai.t.s  ol  the  |iiopo.sed 
aclioics  and  alleroal  i  ve.s,  ok  hiding,  the 
III  I  ai  .1  ii  III  allei  Mill  i  ve. 

DAIIS;  FAA  i  II  vilns  comiimiils  on  the 
conlnnl.s  ol  I: A  dm  mg  a  !tll  day 
1  onmmni  pniiod  llial  will  he  initialed 
upon  pnliln.al  ion  ol  tins  llolice  Please 
’.nlimil  any  wiillen  i  onnnenl.s  yon  may 
have  on  I  lie  i  on  ten  I  ol  the  Ii  A  May  2.  I  , 
2(114 

ADI >111  551  5:  Please  snhnni  any  wi  illen 
I  onnnenl.s  yon  may  have  on  Iliei  iinlenI 
ol  the  I'iA  lo  Atlanta  Aiipoils  llisliii.l 
(  lllii.e,  Attn:  l.isa  I'avors,  linv,  Piog,ram 
Manag,er,  17(11  (  iohnnhia  Ave.,  .'iiiite  2. 
2,(.(),  Atlanta,  ( iA  .'Kl.l.T/  2747. 

(  iomnienis  may  afso  he  ;aihmilled  hy 
email  lo  I .isa.l'ovoi s<ail(i(i.f’(>\'. 

FOR  FURTHER  INFORMATION  CONTACT:  I  .isa 
Favors,  I'invironiiKinlal  Program 
Manager,  Allania  Air|)orls  DisIricI 
Office,  1701  CoInmhia  Ave.,  Snilc!  2- 
260,  Allania,  CA  30337-2747,  (404) 
305-7145,  I , isa .Eavorsfffif aa.gov . 
SUPPLEMENTARY  INFORMATION:  Paulding 
Northwest  Atlanta  Airport  (PUJ  or 
airport)  is  located  outside  Atlanta, 
(Georgia  in  the  town  of  Dallas,  Georgia. 

It  is  owned  by  Paulding  County  and  the 
PCAA  and  operated  by  PCAA.  It  is 
designated  as  a  general  aviation  airport. 
In  2013,  the  PCAA  submitted  an 
application  to  the  FAA  requesting  a  Part 
139  Operating  Certificate.  A  Part  139 
Operating  Certificate  allows  the  airport 
to  accommodate  scheduled  passenger¬ 
carrying  operations,  frequently  referred 
to  as  “commercial  service.”  The  FAA 
plans  to  prepare  an  EA  in  accordance 
with  FAA  Order  1050. IE,  Policies  and 
Procedures  for  Considering 
Environmental  Impacts  and  FAA  Order 
5050. 4B,  National  Environmental  Policy 
Act  Implementing  Instructions  For 
Airport  Actions. 

It  is  anticipated  that  the  EA  will 
consider  the  potential  environmental 
impacts  associated  with  the  following 
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proposed  actions,  and  alternatives 
including  the  no-action  alternative,  at 
PUJ:  (1)  Obtain  an  Airport  Operating 
Certificate  from  FAA,  as  required  for 
commercial  service  under  14  CFR  Part 
139;  (2)  Relocate  the  Runway  13 
threshold  500  feet  west,  to  the  end  of 
the  existing  concrete  pavement,  which 
would  increase  the  usable  runway 
length  from  5,505  feet  to  0,005  feet;  (3) 
Relocate  the  Runway  13  I’rcicision 
Approach  I’atli  Indicators  (PAPls)  by 
approximat(4y  500  feet  from  tluhr 
cnrrent  location,  to  accommodate  the 
llnesliold  relocation;  (4)  Re  mark,  tlx; 
iimway  and  modify  the  rnnway  lighting 
and  eiccliical  system  to  coincide  with 
the  new  threshold  location;  (!i)  I'ixtend 
tin;  parallel  taxiway  1)01)  leet  we.st,  to 
(  onm;i.t  with  the  end  ol  the  exi.sting, 
innway  pavement;  ()>)  tn.stall 
appi  oxonatel  y  t  0,0(  10  h  neat  leet  ol 
vA/ildlde  li;n(  iiif;  ai  onnd  the  peionelni  ot 
tin;  A  1 1  poi  I ,  (7  I  I  ionsl  I  IK  I  an  A  1 1 1  i  all 
l\e.M  lie  and  I'  1 1  e  I'  iplil  i  ng  (Ain't')  lai  1 1  it  y 
adjiii  enl  to  Aiipoil  I'aitway,  in 
1  on  |n  III  I  ion  with  I  lie  i  on. 'll  i  in  I  ion  I  ly 
I ’a  nidi  ng  I  ’ll  III  it  y  ol  an  An  pint  I'lie 
>liil  lon/l'.inei  gem  y  0  1  I  (.all  (  !enlei ,  (It) 
I’lovide  a  nioliile  An  I  iiillii  (  .onliol 
Towel  III  the  ex  i'll  II  ig,  lei  I  III  nil  I  aiea,  |0| 

(  llilani  I' AA  i  ede.'iigjial  ion  ol  an.'ipai  e 
(to  (  la.'i.'i  II)  dm  mg,  pin  iod.'i  when  in  elide 
Air  'Tiallic  (  ionliol  Tower  i.'i  in 
operation;  (  10)  (  iiinsliin  l  coi  poiale 
lian)’ar.'i  in  the  exi.'iling,  lerminal  area; 

( I  I )  ( ionsirnci  a  leiininal  area  ex|ian.‘aon 
to  provide  hang,ars  and  apron  area;  ( I  2) 
l)(;si)’,n  and  constrnci  a  400  loot 
(;xl(;nsion  of  tin;  Rnnway  , Safely  Area 
(RSA)  at  the  Rnnway  31  Rod  to  provich; 
a  1,000  leet  long  hy  500  hsel  wide  RSA; 
(13)  Design  and  install  an  ap|)roach 
lighting  syst(!m  consisting  of  a  Medinm- 
Intcmsity  Apjjroach  Fighting  System 
with  Sequenced  Flashers  (MAI.SF)  and 
towers;  (14)  Design  paving  and  marking 
for  a  corporate  hangar  area  expansion; 
(15)  Design  paving  and  marking  for  an 
itinerant  parking  area  expansion;  (16) 
Design  paving  and  marking  for  a  T- 
hangar  tie-down  area  expansion;  (17) 
Construct  a  blast  pad  on  new  pavement 
at  the  Runway  13  End;  (18)  Widen 
Runway  13-31  from  100  feet  to  150  feet; 
(19)  Provide  temporary  vehicle  parking; 
and  (20)  Acquire  land  interest  for 
approximately  two  (2)  acres  of  property 
within  the  futvae  Runway  Protection 
Zone  (RPZ)  located  west  of  the  Runway 
13  End. 

In  addition,  the  EA  will  consider  the 
cumulative  impacts  of  airport 
improvement  projects  recently 
completed  at  PUJ  including  a  runway 
safety  area  expansion  project  and  a 
taxiway  widening  and  lighting  project. 
The  EA  will  also  consider  the 


environmental  impacts  of  the 
introduction  of  scheduled  commercial 
air  carrier  service  to  PUJ  based  on  an  air 
traffic  forecast.  In  addition,  or  in  the 
alternative  to  the  forecast,  the  EA  may 
consider  a  request  by  one  or  more 
commercial  service  air  carrier(s)  to 
amend  its  operating  specifications  to 
allow  operation  at  IHJJ.  'The  EA  will  also 
consider  the  environmental  impacts  of 
similar  actions  not  connected  to  the 
introduction  of  scinninled  connnoi'cial 
air  carrier  .service  at  Pll)  hnt  exp(;cted  to 
occur  at  PI  I)  ai'onnd  the  same  time  as 
tin;  connected  actions. 

If,  din  ing  pii;|)aralion  of  the  TiA,  it  is 
di;lermim;d  that  the  propo.si;il  project 
would  ii;.siill  ill  signilicani 
i;ii  vii  oimieiilal  iiii|iacls  that  caiiiiol  In; 
iiiiligali;il,  tin;  T'AA  will  is.smi  a  levi.'ieil 
Niilici;  ol  liileiil  |N(  )l )  III  i.oiiipli;li)  tin; 
NI'3‘A  pi  I II  .c.'is  ii.'iiiig,  an  I'aiviioiiinniilal 
I  iiipai  I  ;iali;iiiiiiil  1 1'3.'  1) 

Tim  I'A  A  Hi  now  niviloig,  llm  pnlilic, 
ag,i;ni  iii.'i,  liilial  gnvni  nnninin,  anil  ollmi 
1 1 1 1  i;i  iiiiliii  I  pailiDii  III  piiiviilii  I  I  innimnifi, 
nnggn.'il  II II  in,  anil  input  on  llm  i  unli'iil  ol 
llm  T’A  llm  I' AA  ii;i|imnln  that 
I  oinnmnin  Im  an  .'ipi'i  ilii  an  jiiinnilili' 

Tim  I'AA  will  nut  piiivnln  i  iinpi  ninn'i  In 
I  III  i.'m  .'iiiliin  it  1 1  ii);  I  I  innimnin  at  till'.  1 1  nm, 
lint  all  linmiy  i  oinnmnin  will  Im 
I  iinniili'inil  anil  im  Inilnil  in  llm  pnliln 
ii'i  oiiT  Ailililional  ci ini nmnl.';  will  Im 
nolii.iled  on  a  iliall  TiA,  ami  at  leant  one 
pnlilic  iimeliiif,  held  in  Panidinp, 

( ion  Illy,  upon  completion  ol  the  d  rail 
TiA. 

Is.'aied  ill  At hiiilii,  ( ;iiiiig,iii,  nil  April  l.'i, 
2014. 

I.iirry  T.  ( iliirk. 

Malinger,  Allanla  Aiijiorls  Disliicl  Office, 
Sdiilhcni  Hcf’ion. 

(I'K  Doc.  2014  ()!I027  I'ilod  4-  lH-14;  (l:4.S  iiin| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

[Docket  No.  FRA-201 4-001 1-N-7] 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

agency:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  and 
its  implementing  regulations,  the 
Federal  Railroad  Administration  (FRA) 
hereby  announces  that  it  is  seeking 
renewal  of  the  following  currently 
approved  information  collection 
activities.  Before  submitting  the 


information  collection  requests  (ICRs) 
below  for  clearance  by  the  Office  of 
Management  and  Budget  (OMB),  FRA  is 
soliciting  public  comment  on  specific 
aspects  of  the  activities  identified 
below. 

DATES:  Comments  must  be  received  no 
later  than  June  20,  2014. 

ADDRESSES:  Submit  written  comments 
on  any  or  all  of  tin;  following  propo.sed 
activities  hy  mail  to  (dther:  Mr.  Robert 
Brogan,  Office  of  Safety,  Planning  and 
Tivalnation  Division,  RR.S-21,  Fed(;ral 
Railroad  Adminislration,  1200  New 
Jersey  Ave.  .ST!.,  Mail  .Stop  17, 
Washingloii,  D( !  20590,  or  Ms.  Kiinherly 
3  nolle,  (  lllice  ol  lidorination 
Tei.linology ,  RAD  20,  Federal  Railroad 
Adiiiiiiisiraliiin,  1200  Ni;w  jersoy  Avi;. 
.Sl'i.,  Mail  .Stop  3!i,  Wasliiiigtiiii,  I  )l  ! 

2.0!i90  I  !iimiimiili;iii  loipmsliiig  TRA  In 
ai  f  iniwliidgii  ii;i  nipt  ol  llmii  iii,‘ip*)i  livii 
I  < iiiiii mill s  iiiiisl  on  liidii  a  fmll  addiii;i;md 
l.laiiqmd  pii;ili  aid  iilaliiig,  "(  .i n immiilri 
nil  I  IMII  1  null  III  iiiiiidmi 
Alim  nail  vi'ly,  i  niiiiimiiln  may  Im 
liaii'iiiiilind  via  lai.rniiidn  In  (2.02.)  '19  I 
(I'.'Kini  |2.02.)49  I  (i'|()7.  ni  via  niiiail  In 
Ml  Itinpaiial 

In  M':.  I  nnim  at  h  iin  It  >ntic>cit  l(  >1  env 
I'lea.'m  inlm  In  llm  assigimd  (  IMII  i  niilinl 
iiiiiidmi  ill  any  i  ni  imipniidnin  e 
.'adiiiiilled  I'ltA  will  .'niiimiai  i/.e 
i.niiiiimiil.':  rei.eived  in  respnnse  In  lid;: 
until. e  in  a  .'adi.':eqimnl  nnlice  and 
iin  hide  Iheni  in  its  ininiinalinn 
cnileclinn  sniinii.'isinn  In  ( )MB  lor 
appioval. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roller!  Brogan,  ( lllice  of  Planning  and 
Tlvalnalion  Division,  RR.S  21,  T’ederal 
Railroad  Adnnidstrat ion,  1200  New 
Jei\sey  Ave,  .SE.,  Mail  Stop  17, 
Waslungton,  IKi  20590  (telej)hone:  (202) 
493-6292)  or  Ms.  Kimberly  Toone, 

Office  of  Information  Technology,  RAD- 
20,  Federal  Railroad  Admini.stration, 
1200  New  Jersey  Ave,  SE.,  Mail  Stop  35, 
Washington,  DC  20590  (telephone:  (202) 
493-6132).  (These  telephone  numbers 
are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION:  The 

Paperwork  Reduction  Act  of  1995 
(PRA),  Public  Law  104-13,  sec.  2, 109 
Stat.  163  (1995)  (codified  as  revised  at 
44  U.S.C.  3501-3520),  and  its 
implementing  regulations,  5  CFR  part 
1320,  require  Federal  agencies  to 
provide  60-days  notice  to  the  public  for 
comment  on  information  collection 
activities  before  seeking  approval  for 
reinstatement  or  renewal  by  OMB.  44 
U.S.C.  3506(c)(2)(A);  5  CFR  1320.8(d)(1), 
1320.10(e)(1),  1320.12(a).  Specifically, 
FRA  invites  interested  respondents  to 
comment  on  the  following  summary  of 
proposed  information  collection 
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aclivitic.s  i<;y,.ii(liii}’,  (i)  lint 

iiiloi  inalioii  colicclioii  iicl  ivil ii;.s  no; 
iincu.ssiirv  lor  I'KA  In  propiM'lv  tixcciili! 
il.<;  liiiicl ion.s,  iiicludiii)’  wlM;lli(!r  llio 
acl  i  vil  ii!.s  will  Idivo  |ir.'i(:l  icnl  iililily;  (ii) 
llii!  .icciiificv  ol  I'KA’.s  ofiliinalo.s  ol  llio 
hiirdcii  ol  III))  iidoi  mill  ion  colloci  ion 
iiclivilin.s,  inclndiii)'  llin  viilidily  ol  llin 
inni liodoloj’v  ;nid  ii.ssnni|ilion.‘i  n.snd  lo 
dnlniniinn  llin  nsliniiiln.s;  (iii)  wiiy.s  lor 
I'KA  lo  nnliiincn  llin  (|iiiilily,  iililily,  iiiid 
dill  ily  ol  llin  inloriniilion  linin|> 
colincind;  iiiid  (iv)  ways  lor  I'KA  lo 
niiniini/.n  llin  Inirdnn  ol  inrorinalion 
colinclion  iiclivilin.s  on  llin  inihlic  liy 
iinloniiilnd,  nlnctroiiic,  innclianical,  or 
otiinr  tnclinological  colinclion 
lnclini(|iins  or  otiinr  Idrins  ol  iiildnniition 
Inclinolo^y  |)nrinilliii}4  nincironic 
submission  of  rnsjxmsns).  .Son  44  IJ.S.Cl. 
3r)()B(c)(2)(A)(iHiv);  5  CIFK 
122().8(d)(l)(i)-(iv).  KKA  bnlinvns  that 
soliciting  public  comment  will  promote 
its  efforts  to  reduce  the  administrative 


and  paperwork  biirdnns  iisiiociiilnd  with 
llin  colinclion  ol  inlornialion  niandaind 
by  I'ndniiil  rn|>nliilion.s.  In  snmniiii  Y, 

I'KA  rniisons  llial  conininni.s  rncnivnd 
will  iidvancn  Ilirnn  objnclivns:  (i)  Kndncn 
inporliii)'  bnrdnns;  (ii)  nn.snrn  lliiil  il 
or|',inii/.ns  iiiloi  iiial  ion  colinclion 
rnipiirninnnls  in  ii  “n.snr  Iriniidly"  iornial 
lo  ini|irovn  llin  nsn  ol  .siii.li  inloi  inal  ion; 
and  (iii)  accnralnly  as.sn.ss  llin  rnsonrcns 
nxpnndnd  lo  rnirinvnand  prodncn 
inlornialion  rn(|iin‘;lnd.  .See  44  ll.S.t!, 
.{.SOI. 

Itnlow  is  a  brinl  snniniary  ol  cnrrnnily 
apjirovnil  informalion  colinclion 
aclivilins  Ibal  I'KA  will  siibmil  for 
cinarauen  by  ( )Mlt  as  rnijiiirnd  iiiidnr  Ibn 
I'KA: 

7';7/e;  Kailroad  Operating  Kulns. 

OMIf  (ioiilrol  Nimil)(;r:  21  (lO-ODHfj. 

AI)str(t(:t:'V\H'.  collection  of 
information  is  dne  to  the  railroad 
operating  rules  set  forth  in  4b  CiFR  part 
217  which  require  (ilass  I  and  C^lass  11 
railroads  to  file  with  FRA  copies  of  their 


opnraling  riiln.s,  liinnlablns,  and 
lininlabln  special  i ii.'il i  ncl ions,  and 
.snbsni|nnnl  ainniidinniils  llinrnlo.  ( ilass 
III  railroads  are  rnipiirnd  lo  rnlain  copies 
ol  I  bnsn  doenninnis  al  I  lini  r  sysinni.'. 
Iinadqnai  Inr.s.  Also,  411  (  ll'  K  77.11.7. 1(b) 
prnscribns  Ibn  i.ollnclion  ol  inlorinalion 
wliicli  inqiiirns  railroads  lo  rnlain  one 
copy  ol  llinir  cnrrnni  opnialiiif,  ruins 
willi  rnspnci  lo  radio  connnnnicalions 
and  one  copy  ol  each  snbsnqnnnl 
ainnndninni  llinrnlo.  'I'linsn  doenninnis 
iniisl  bn  made  available  lo  I'KA  U|)on 
rn(|nnsl.  'riirongli  I  bnsn  ruins,  FKA 
learns  llin  condilion  of  o|)nraling,  ruins 
and  praclicns  willi  rns|incl  lo  Irains  and 
inslriicl ions  jirovided  by  Ibn  railroad  lo 
Ibnir  nmploynns  in  opnraling  praclicns. 
I'orni  Niinilu;r(s):  N/A. 

A//ec7ed  l^iihlic:  Husiiie.sses. 
licspoiuiciii  IJiiivcnsc:  720  railroads. 
h'raqiiancy  of  Submission 
occasion. 

Haporting  Burden: 


CFR  section 

Respondent  universe 

Total  annual  responses 

Average  time 
per  response 

Total  annual 
burden  hours 

217.7 — Copy — FRA — Operating  rules,  timetables. 

2  new  railroads  . 

2  submissions . 

1  hour  . 

2 

Class  1  &  II  RRs. 

— Amendments  . 

55  railroads . 

165  amendments . 

20  minutes  . 

55 

— Copy  of  operating  rules/timetables,  etc.  by 

5  new  railroads  . 

5  submissions . 

55  minutes  . 

5 

Class  III. 

— Amendments  by  Class  III  Railroads . 

687  railroads . 

2,061  amendments . 

15  minutes  . 

515 

217.9 — RR  and  RR  Testing  Officer  Qualification  . 

720  railroads . 

4,732  field  trained  offi- 

8  hours . 

37,856 

— Records  of  Qualification  . 

720  railroads . 

cers/training  sessions. 
4,732  records  . 

2  minutes  . 

— Written  Prog,  of  Operational  Tests  . 

5  new  railroads  . 

5  programs  . 

9.92  hours  . 

158 

— Records  of  Operational  Tests/Inspections . 

720  railroads . 

9,188,700  records  . 

5  minutes  . 

50 

— Amendments  . 

55  railroads . 

1 65  amendments . 

1 .92  hours . 

765,725 

—Quarterly  Review  of  Accident/Incident  Data/ 

720  railroads . 

196  reviews  . 

1  hour . 

317 

Prior  Op.  Tests/lnsp.. 

— Designated  Officers  &  Conduct  of  6  Mo.  Rev. 

— Designated  Officers  &  Conduct  of  Six  Month 

720  railroads . 

Amtrak  +  23  railroads . 

61  designations  +  132 
reviews. 

24  designations  +  48  re- 

5  seconds  +  1 
hour. 

5  seconds  +  1 

196 

132 

Review  by  Passenger/Commuter  Railroads. 

views. 

hour. 

48 

— Records  of  Periodic  Reviews  . 

720  railroads . 

752  review  records . 

1  minute  . 

— Annual  Summary  on  Operational  Tests/lnsp. 

— FRA  Disapproval  of  RR  Program  of  Oper- 

61  railroads . 

720  railroads . 

61  summary  records  . 

1 0  supporting  documents 

61  minutes  . 

1  hour . 

13 

62 

ational  Tests/lnsp.  &  Response  by  RR. 

— Amended  Prog.  Docs . 

720  railroads . 

10  amended  documents 

30  minutes  . 

10 

271.11 — Instruction  of  Program  Employees  . 

720  railroads . 

130,000  instr.  employees 

8  hours  . 

1 ,040,000 

— New  RR  &  Copy  of  Program  of  Op.  Tests  . 

5  new  railroads  . 

5  Programs  . 

8  hours . 

40 

— Amendments  to  Op.  Rules  Instr.  Program . 

720  railroads . 

220  amendments . 

55  minutes  . 

202 

218.95 — Instruction,  Training,  Examination — 

720  railroads . 

98,000  records  . 

5  minutes  . 

8,167 

Records. 

— Response  to  FRA  Disapproval  of  Program  .... 

720  railroads . 

25  written/oral  submis¬ 
sions. 

10  amended  programs  ... 

1  hour . 

25 

— Programs  Needing  Amendment . 

720  railroads . 

30  minutes  . 

5 

218.97 — Written  Procedures  on  Good  Faith  Chal- 

720  railroads . 

41  written  procedures . 

2  hours  . 

82 

lenges  by  Employees  Re:  Actions. 

— Employee  Copy  of  Written  Procedures . 

720  railroads . 

4,000  copies  . 

6  minutes  . 

400 

— Employee  Copy  ot  Amended  Procedures . 

720  railroads . 

125,000  copies  . 

3  minutes  . 

6,250 

— Good  Faith  Challenges  by  RR  Employees  . 

98,000  RR  Employees  ... 

1 5  challenges  . 

10  minutes  . 

3 

— RR  Responses  to  Empl.  Challenge  . 

720  railroads . 

5  immediate  reviews  . 

15  minutes  . 

1 

— Immediate  Review  of  Employee  Challenge  .... 

720  railroads  . 

5  immediate  reviews  . 

15  minutes  . 

1 

RR  Officer  Explanation  ot  Federal  Law  Pro- 

720  railroads  . 

5  explanations  . 

1  minutes  . 

.08 

toction  Against  Retaliation. 

—  Documented  Protest  by  RR  Employee  . 

720  railroads  . 

10  writton  protests  . 

15  minutes  . 

3 

Copies  ol  Protests  . 

720  railroads  . 

10  protest  copies  . 

1  minute  . 

Further  Reviews  . 

720  railroads  . 

3  liirltior  reviews . 

1 5  rniniilos  . 

1  / 

Written  Vorilicalion  Decision  to  Fmployee 

720  railroads  . 

10  vorilicalion  decisions 

10  minutes  . 

1 

1  2 
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miiiiilo 
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llornolo  Loiilrol  Movornoiils  Vorhiil  (ion 
lirtn.'ilion 

100,000  RR  1  mployoos 

876,000  confirmations 

1  miniilo 

14,(i()() 

Hornolo  Control  Dolortninations  Itiiil  /ono  Is 
No!  Jointly  Occupiod/I  r.ick  Cloiir 

100,000  RR  Employees 

87().000  dotorminations 

1  rninulo  . 

14.600 

Dispalchor  Aiilhori/od  Irain  Movornonts  . 

6,000  RR  Dispatchers 

30,000  movornonts  . 

1  rninulo  . 

500 

218.101  Operating  Mule  Ho:  l  eaving  Moiling  &  On- 
F  rack  MOW  Eguipment  in  the  Clear. 

720  railroads  . 

41  arnondod  op.  rules  .... 

30  minutes  . 

21  hours 

218.103^-  Hand-Operated  Sw/itchos  -HM  Operating 
Rule  That  Complies  w/§218.103. 

720  railroads  . 

41  modified  operating 
rules. 

1  hour . 

41 

Specification  of  Minimum  Job  Briefing  Re¬ 
quirements. 

720  railroads  . 

55  modified  op.  rules . 

30  minutes  . 

28 

— Employee  Operating  or  Verifying  Position  of 
Hand-operated  Switches;  Job  Briefings. 

720  railroads  . 

1 ,125,000  job  briefings  ... 

1  minute  . 

18,750 

218.105 — Additional  Requirements  for  Hand  Oper¬ 
ated  Main  Track  Switches — Job  Briefing. 

720  railroads  . 

60,000  job  briefings  . 

1  minute  . 

1,000 

— Roadway  Worker  Report  on  Position  of 
Switches  to  Roadway  Worker  in  Charge 
(RWIC)  or  Designated  Employee  Conveying 
Information  to  RWIC. 

720  railroads . 

100,000  empl.  reports  + 
100,000  conveyances. 

1  minute  -i-  1 
minute. 

3,334 

— Dispatcher  Acknowledgment  of  Switch  Posi¬ 
tion  and  Employee  Confirmation  to  Train  Dis¬ 
patcher. 

720  railroads . 

60,000  acknowledgment 
+  60,000  confirmations. 

30  seconds  +  5 
seconds. 

583 

218.109 — Hand  Operated  Fixed  Derails:  Job  Brief¬ 
ings. 

720  railroads . 

562,500  hours  . 

30  seconds  . 

4,688 

Total  Estimated  Responses: 
188,669,706. 

Total  Estimated  Annual  Burden: 
4,839,583  hours. 

Status:  Extension  of  a  Currently 
Approved  Collection. 

Title:  Reflectorization  of  Freight 
Rolling  Stock. 

OMB  Control  Number:  2130-0566. 
Abstract:  The  Federal  Railroad 
Administration  (FRA)  issued  this 
regulation  to  mandate  the 
reflectorization  of  freight  rolling  stock 


(freight  cars  and  locomotives)  to 
enhance  the  visibility  of  trains  in  order 
to  reduce  the  number  and  severity  of 
accidents  at  highway-rail  grade 
crossings  in  which  train  visibility  acted 
as  a  contributing  factor.  The  information 
collected  is  used  by  FRA  to  ensure  that 
railroads/car  owners  follow  the 
schedule  established  by  the  regulation 
for  placing  retro-reflective  material  on 
the  sides  of  freight  rolling  stock  (freight 
cars  and  locomotives)  in  order  to 
improve  the  visibility  of  trains.  The 


information  is  also  used  by  FRA  to 
confirm  that  railroads/car  owners  meet 
the  prescribed  standards  for  the 
application,  inspection,  and 
maintenance  of  the  required  retro- 
reflective  material. 

Form  Number(s):  FRA  F  6180.113. 

Affected  Public:  Businesses. 

Respondent  Universe:  685  railroads 
and  4  Locomotive  Manufacturers. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 


CFR  section 

Respondent  universe 

Total  annual  responses 

Average  time 
per  response 

Total  annual 
burden  hours 

224.7 — Waivers  . 

753  Railroads/Car  Own¬ 
ers. 

3  Manufacturers  . 

15  petitions  . 

1  hour . 

15 

224.15 — Special  Approval  Procedures — Petitions . 

12  petitions  . 

40  hours . 

480 

— Public  Comment  on  Petitions  . 

3  Manufacturers/Rail- 

3  comment . 

1  hour  . 

3 

roads. 

224.107— Implementation  Schedule:  Freight  Cars  .... 

753  Railroads/Car  Own¬ 
ers. 

753  Railroads/Car  Own- 

200  reports/forms  . 

1 5  minutes  . 

50 

Existing  Freight  Cars  with  Retroreflective 

200  reports/forms  . 

20  hours . 

4,000 

Sheeting. 

ors. 

Updated  Reflectorization  Implementation 

753  Railroads/Car  Own- 

5  failure  ropods  . 

2  hours  . 

10 

Plans:  Failure  Rpt.. 

II.  Existing  Cars  w/Rotrorofloclivo  Shooting  . 

ors. 

753  Railroads/Car  Own- 

ors, 

753  Railroads/Car  Own- 

1 72  ropods/forms  . 

20  hours  . 

3,440 

(b  Existing  1  ocornolivos  without  Rolrorolloclivo 

35  ropods/forms  . 

15minulos  . 

9 

shooting 

ors 

tlpdalod  Rofloctori/ation  Corriplianco  Ro|)(>rts 

7!)3  Railroads/Car  Own 

35  roporls/lorms  . 

3  hours  . 

105 

ors 

Federal  Register/ Vol.  79,  No.  76 /Monday,  April  21,  2014 /Notices 


22181 


CFR  section 

Respondent  universe 

Total  annual  responses 

Average  time 
per  response 

Total  annual 
burden  hours 

— Failure  reports  after  initial  24  mo . 

753  Railroads/Car  Own- 

1  failure  report  . 

2  hours . 

2 

II.  Existing  Locomotives  with  Retroreflective 
Sheeting —  Reports  of  Compliance. 

753  Railroads/Car  Own¬ 
ers. 

1 50  reports/forms  . 

4  hours . 

600 

224.109— Inspection,  Repair,  Replacement — Freight 
Cars. 

AAR  +  300  Car  Shops  ... 

272,600  Notices  . 

2  minutes  . 

9,090 

— Locomotives:  Records  of  Restrictions . 

22,045  Locomotives  . 

4,809  records  . 

3  minutes  . 

240 

Total  Responses:  278,237. 

Total  Estimated  Total  Annual  Burden: 
18,044  hours. 

Status:  Extension  of  a  Currently 
Approved  Collection. 

Title:  Track  Safety  Standards; 

Concrete  Crossties. 

OMB  Control  Number:  2130-0592. 
Abstract:  On  April  1,  2011,  FRA 
amended  the  Federal  Track  Safety 
Standards  to  promote  the  safety  of 
railroad  operations  over  track 


constructed  with  concrete  crossties.  In 
particular,  FRA  mandated  specific 
requirements  for  effective  concrete 
crossties,  for  rail  fastening  systems 
connected  to  concrete  crossties,  and  for 
automated  inspections  of  track 
constructed  with  concrete  crossties.  The 
information  collected  under  §  213.234  is 
used  by  FRA  to  ensure  that  automated 
track  inspections  of  track  constructed 
with  concrete  crossties  are  carried  out  as 
specified  in  this  section  to  supplement 


visual  inspections  by  Class  I  and  Class 
II  railroads,  intercity  passenger 
railroads,  and  commuter  railroads  or 
small  government  jurisdictions  that 
serve  populations  greater  than  50,000. 

Form  Number(s):  N/A. 

Affected  Public:  Businesses. 

Respondent  Universe:  18  railroads. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 


CFR  section 

Respondent  universe 

Total  annual  responses 

Average  time 
per  response 

Total  annual 
burden  hours 

21 3.234— Automated  Inspection  of  Track  Con¬ 
structed  with  Concrete  Crossties:  Exception  Re¬ 
ports  Listing  All  Exception  to  §21 3.1 09(d)(4). 

18  Railroads  . 

150  reports  . 

8  hours  . 

1,200 

—  Copies  of  Exception  Report  Provided  to  Des¬ 
ignated  Person  under  §21 3.234(e)(1). 

18  Railroads  . 

1 50  report  copies  . 

12  minutes  . 

30 

— Field  Verification  of  Exception  Reports . 

18  Railroads  . 

1 50  verification  . 

2  hours  . 

300 

— Records  of  Inspection  Data . 

18  Railroads  . 

1 50  records  . 

30  minutes  . 

75 

— Institution  of  Procedures  by  Track  Owner  to 
Maintain  Integrity  of  Track  Data  Collected  by 
the  Measurement  System. 

18  Railroads  . 

18  procedures  . 

4  hours  . 

72 

— Training  by  Track  Owner:  Annual  Training  in 
Handing  Rail  Seat  Deterioration  Exceptions  to 
All  Persons  Designated  Fully  Qualified  under 
§213.7. 

18  Railroads  . 

2,000  trained  employees 

8  hours  . 

16,000 

Tola!  Responses:  2,(>18. 

Talal  F.slinialed  Tolol  Annnnl  Rnrden: 
17,(i77  horns. 

SInIns:  I'lxleiisittn  (da  Ciirnailly 
Approvial  ( iolloci  ion. 

I’lirsiiaiil  l(t  4^1  I  .'tr>07(a)  and  !> 

CFK  1.320. .5(h),  1  :i2.0.8(h)(;i)( vi ),  FKA 
iiifonnsall  inlerested  parlies  llial  it  may 
iiol  conduct  or  sponsor,  and  a 
respondent  is  not  Kspiired  to  respond 
to,  a  collection  oi  inlormalion  nidess  it 
displays  a  currently  valid  ( )Mlt  control 
innnher. 

Aiilliorily:  44  U  .S.C.  :i.'>ni  :{.')2n, 

Issued  in  Wasliin^lon,  I )( !,  eii  15  April 
2014. 

Kdieccii  l'(!iininKloii, 

ahief  l-'itunu'.ini  Offieer. 

|I'K  One.  2(n4-(m<l4<(  l•■il()(l  4-1(H4;  (1:45  iiiii| 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
[Docket  No.  MAR  AD-201 4  0065] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws;  Vessel 
ESCAPE  TO;  Invitation  for  Public 
Comments 

AGENCY:  Maritime  Administration, 

I  )e  part  me  111  ol  Trans  portal  ion. 

ACTION:  Notice. 

SUMMARY:  As  anihori/.ed  hy  4(i  l)..S.C. 

I  2121 ,  the  .Secretary  ol  Trans|)oi  tat  ion, 
as  re|iresented  hy  the  Maritime 
Administration  (MAKAI)j,  is  anthori/.ed 
to  grant  waivers  of  the  I  ).S.  hnild 
recpiiremeni  of  the  coastwise  laws  under 
certain  circnm.stances.  A  re(|nesl  for 
such  a  waiver  has  been  received  hy 
MAKAI).  The  ves.sel,  and  a  brief 
de.scri])tion  of  the  jiroposed  .service,  is 
listed  below. 

DATES:  Submit  comments  on  or  before 
May  21, 2014. 


ADDRESSES:  ( iommenis  shon Id  refer  to 
docket  nnmher  MAKAI)  2()14-l)0(>r). 
Written  connnenis  may  he  snhmilled  hy 
hand  or  hy  mail  to  the  Docket  (ilerk, 

I  I..S.  DepartmenI  of  Transporlat  ion. 
Docket  ()peralions,  M  30,  West 
Itnihling  ( ironnd  I'loor,  Koom  WI2  140, 
1200  New  jersey  Avenue  .ST!., 

Washing, Ion,  D( !  20500.  Yon  may  also 
.send  connnenis  electronically  via  the 
Internet  at  lillj)://www.regnl(ilions.gov. 
All  comments  will  become  part  of  this 
docket  and  will  he  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  ji.in., 

Ti.  T.,  Monday  Ihrongh  Friday,  except 
federal  holidays.  An  electronic  version 
of  this  doenmeni  and  all  doenmenis 
entered  into  this  docket  is  available  on 
the  World  Wide  Web  at  blip:// 
www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Williams,  IJ.S.  Dejiartment  of 
Transportation,  Maritime 
Admini.stration,  1200  New  jersey 
Avenue  SE,  Room  W23-453, 
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Washington,  DC  20590.  Telephone  202- 
366-0903,  Email  Linda. Williams® 
dot.gov. 

SUPPLEMENTARY  INFORMATION:  As 

described  by  the  applicant  the  intended 
service  of  the  vessel  ESCAPE  TO  is: 

Intended  Commercial  Use  of  Vessel: 
“Bareboat  and  crewed  leisure  catamaran 
charters”. 

Geographic  Region:  “Florida”. 

The  complete  application  is  given  in 
DOT  docket  MARAD-2014-0065  at 
http://www.regulations.gov.  Interested 
parties  may  comment  on  the  effect  this 
action  may  have  on  U.S.  vessel  builders 
or  businesses  in  the  U.S.  that  use  U.S.- 
flag  vessels.  If  MARAD  determines,  in 
accordance  with  46  U.S.C.  12121  and 
MARAD’s  regulations  at  46  CFR  Part 
388,  that  the  issuance  of  the  waiver  will 
have  an  unduly  adverse  effect  on  a  U.S.- 
vessel  builder  or  a  business  that  uses 
U.S. -flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  .should  also  state 
the  commenter’s  interest  in  the  waiver 
a])plication,  and  addre.ss  the  waiver 
criteria  given  in  §388.4  of  MARAD’s 
regulations  at  46  (iFR  Part  388. 

Privacy  Act 

Anyone  is  al)l(;  to  .scjarch  tin; 
electronic  form  of  all  comments 
received  into  any  of  onr  dockets  by  the 
name  of  the  individual  Kiihmilling  the 
comment  (or  signing  the  comment,  if 
snhmitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  Yon  may 
revi(!W  I )( )  T’s  compbite  Privacy  Act 
.Statement  in  the  I'eileral  Register 
|)ubli.sbe(l  on  April  t  I,  2()()()  (Voinme 
65,  Number  71);  Pag(!.s  l9477-7tt). 

tty  ( )i(ler  (if  lliii  MiiriliiiHi  AilMiiiiisIniliii . 

I  )(il(!(l:  A  |)i  it  I  fi.  ZO  I 
Iiilii!  I*.  Agiirwjil, 

Si-rifliiry,  Mini  I  i  nil-  Ailminialnitioii. 

|l'l<  Doc.  X(IM  (IMIH!,  I'iloil  /I  III  I 't :  n  't !>  niii | 

1)11  I  INO  CODI  (laio  HI  P 

DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
[Docket  No.  MAR  AD-201 4  0067] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws:  Vessel 
CARIBBEAN  SPIRIT;  Invitation  for 
Public  Comments 

AGENCY:  Maritime  Administration, 

I )e|)artment  of  Transportation. 
action:  Notice. 

SUMMARY:  As  authorized  by  46  U.S.C. 
12121,  the  Sec;retary  of  Transportation, 


as  represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below. 

DATES:  Submit  comments  on  or  before 
May  21,  2014. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2014-0067. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 

U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590.  You  may  also 
send  comments  electronically  via  the 
Internet  at  http://www.regulations.gov. 
All  comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m., 

E.T.,  Monday  through  Friday,  except 
federal  holidays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  World  Wide  Web  at  http:// 
www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Williams,  U..S.  Department  of 
Tnmsj)ortation,  Maritime 
Administration,  1200  New  Jersey 
Avenue  .SE.,  Koom  W23-453, 
Wasbinglon,  DC  20590.  Telepbone  202- 
366  0903,  Email  t.inda.WiHiani.s® 
(lol.gov. 

SUPPLEMENTARY  INFORMATION:  As 
(le.scribed  by  Ibe  applicant  Ibe  inlemled 
service  of  Ibe  ve.ssel  ( iAKIMItl'iAN 
SPIRIT  is; 

liilondod  ( '.omnuncud  I  Iso  of  Vossol: 

“I lay.sails  and  oveniig,bl  sailing,  cbarlers 
0)1  Ibe  I'ia.sl  (loai;!.  Primarily  New 
tin)’, land” 

( !oof\i (iplii(  Hogfon:  “Maine,  New 
llampsbire,  Massacbn.sells,  Rhode 
l.slami,  ( iomieci icnl.  New  York,  New 
Jeisey,  Delawam,  MaiylamI,  Vir(’,inia, 
Norib  ( larolina,  .Sonib  ( iarolina,  ( ieoig,ia, 
and  Eloiida.” 

The  complete  applicat ion  is  given  in 
l)(  )T  docket  MAR  Al  )-20  1 4-0067  at 
lill l>://www.rognl(il ions.gov.  Interested 
jiarlies  may  comment  on  tbeefbicl  this 
action  may  have  on  U..S.  ves.sel  builders 
or  bnsi ne.s.ses  in  Ibe  l)..S.  that  use  U..S.- 
flag  vessels.  If  MARAD  determines,  in 
accordance  with  46  U..S.C.  12121  and 
MARAD’s  regulations  at  46  CER  Part 
388,  that  the  is.siiance  of  the  waiver  will 
have  an  unduly  adver.se  effect  on  a  U..S.- 
ve.s.sel  builder  or  a  business  that  uses 
U.S. -flag  ve.s.sels  in  that  business,  a 


waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter’s  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD’s 
regulations  at  46  CFR  Part  388. 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’s  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78). 

Dated:  April  15,  2014. 

By  Order  of  the  Maritime  Administrator. 
Julie  P.  Agarwal, 

Secretary,  Maritime  Administration. 

IFR  Doc.  2014-09048  Filed  4-18-14;  8:45  am] 

BILLING  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
[Docket  No.  MARAD-2014  0066] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws:  Vessel  AIR 
BENDER;  Invitation  for  Public 
Comments 

AGENCY:  Maritime  Adminisiratiiin, 

I  lepartmeni  of  Transporlalion. 

ACTION:  Notice. 

SUMMARY:  As  aiilborized  by  4()  I  I.S.t  i. 
12121,  Ibe  .Secielary  of  'Transpoi lalion, 
as  iDpiDsenled  by  Ibe  Maiiliine 
Administration  (MARAD),  is  aulborized 
to  g, rant  waivers  of  Ibe  I  l.,S.  build 
ii;<|uirement  oi  the  coastwise  laws  imder 
ceitain  ci rciimslance.s.  A  icipie*;!  lor 
siicb  a  waiver  has  been  received  by 
MARAD.  ’The  vessel,  and  a  brief 
description  ol  Ibe  pro|iosed  seivice,  is 
listed  below. 

DATES:  .Submit  comments  on  or  before 
May  21. 2614. 

ADDRESSES:  ( lomments  slioidd  refer  to 
docket  number  MARAD  20 1 4-0066. 
Written  comments  may  be  submilled  by 
baud  or  by  mail  to  Ibe  Docket  Clerk, 

U..S.  De|)arluieut  of  Transportation, 
Docket  ( )|)eration.s,  M-30,  West 
Building  Crouiid  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue  .SE., 
Wasbingtou,  DC  20590.  You  may  also 
send  comments  electronically  via  the 
Internet  at  http://www.regulations.gov. 
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All  comments  will  become  part  of  this 
(locket  and  will  he  available  for 
insjKiction  and  copying  at  the  above 
ad(ir{!ss  h(!tw(ien  10  a.m.  and  5  j).m., 

I'i.T.,  Monday  through  Friday,  except 
f(!d(!ral  holidays.  An  ehictronic  v(!r.sion 
oi  this  docnment  and  all  documents 
eiitored  into  this  docket  is  available  on 
tlie  World  Wide  W(!l)  at  /)///>;// 
www.rcf’jildlions.f^ov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Williams,  I  i..S.  I  )(;pai  liiieiil  ol 
TTaiispca  lal  ion,  Mai  iliiiie 
Admin  isl  ral  ion ,  L'.IIO  New  jei  sey 
Avenue  .*^>L.,  Fomn  WlCt  TIiT. 

Wash i n)'l on ,  I )( i  I'.OItOO.  ’I'eleplione 
Tl.li  0'Mi;t.  I'imail 
I  .tin  III  W  illiiiiin^i'iilut  yuv . 

SUIMM  I  Ml  NIARY  INIORMAIION:  As 
desciilied  liy  llie  applii.aiit  the  inlended 
seiviceoi  Ihe  vessel  AIK  lll'!NI)LF  is: 

int  I';ni)i;i)  I  a  )mmi:k(;iai.  i  i.M';  i  if 

Vl'i.L.M'il.:  "(  Ipemie  as  an  nninspei.led 
passeni’ei  vessel  |(  )l  M*V|,  lewei  Ilian  (> 

I lasseiijMM s;  sailiii)’,.  swinimiiif’,, 
snoi  kel in|>,  spoil  lisliiii)’,  loi  personal 
(.onsmnplion;  sliorl  dinalimi  cruises. 
I’riniary  reason  lor  waiver  rei|iiesl  lo 
operate  a.s  (  )l  ll*V  is  lo  oilsel  llie  expense 
ol  owning  and  mainlainiii)’  llie  boat  (Air 
Itenderl.  I'lilnre  plans  include  Iraveliii)’ 
the  coastal  waters  on  llie  I  Iniled  .Mate.s 
in  I  his  vessel." 

( .'co;;/(//i/i;(  llryiini:  "I  lawaii, 
Wa.shini’ton,  ( iaiiiornia,  Texas, 
Mississippi,  I'  loi  ida,  .Sin it h  ( iarolina, 
Norlh  ( iarolina,  Viij’iiiia,  Maryland, 
Maine.” 

'Tin;  complete  applicalion  is  given  in 
DOTdockel  MAKAI)  20M-00l.(lal 
lilljrJ/www.niyuUitioiis.ydv.  I nleresled 
jiarlies  may  comment  on  Ihe  effect  this 
action  may  have  on  I  I..S.  ve.ssel  builders 
or  hnsine.sses  in  Ihe  D.S.  that  n.se  ll.S.- 
flag  v(!ss(!ls.  If  MAKAI)  delcninines,  in 
accordanc(!  with  4()  U..S.(;.  12121  and 
MARAD’.s  r(!gidation.s  at  4{)  CFK  Part 
;iH8,  that  the  i.s.siianco  of  the  waiv(;r  will 
have;  an  unduly  advcr.se  effect  on  a  IJ.S.- 
vessel  builder  or  a  business  that  uses 
U.S.-flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter’s  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD’s 
regulations  at  46  CFR  Part  388. 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association. 


hnsincjss,  labor  union,  (dc.).  You  may 
revi(iw  DOT’s  complete  Ihivacy  Act 
Stat(!ment  in  the  Federal  Register 
puhli.shed  on  A])ril  11, 2I)()()  (Volume 
().'■),  NumlHii-  70:  Pages  10477-78). 

8y  Onhsr  ol  lliii  Maritiinii  Aihniiiislnitor. 
I tiiloil:  A|)ril  1 .1,  211 14. 

Iiilin  I*.  Agarwiil, 

Sm  rliiry,  Mill  it  inn;  Ailiiiiiiii.  lniliini. 

|l'l<  Doi  .  2IIM  (l<.lli:i!>  I'ilitil  4  III  M;  lt:4:>  niiil 
Mil  I  IN(>  CODI  4UIO  HI  I' 


DEPARTMENT  OE  TRANSPORTATION 

NnlionnI  Highway  Irnlllc  Snioly 
AdminiHirntlon 

RoporiB,  EormB  and  Record  Keoplncj 
RoqiilromonlH;  Agency  Information 
Collection  Activity  Under  OMR  Review 

A(il  NCY:  Niiliim.'il  I  lijdiwiiy  T'mllii 
.' tiilol  y  Admi nisi  I  ill  ii HI ,  I  K  )T 
ACTION:  Nnlii.o. 

SUMMARY:  III  ciimplijmci)  with  llio 
Pii|ioiwmk  Kodiii.limi  Ai.l  ol  I00!i  (44 
I  I.  3!)0  I  ol  .'ioij.l,  I  hi.';  milii.o 
iiiimiimcos  dial  Iho  lidmiiialiim 
(  iiilloi  liim  Koipio.*;!  (11  iK)  ahsliaclod 
hohiw  has  boon  lurwardod  In  Iho  (  lllii.o 
III  Maiiag,omoiil  and  lliid)>,ol  ((  )Mlt)  Ini 
roviow  and  onimiioiil.  Tho  l(  iK  do.'ici  ihos 
Iho  iialmo  nl  Iho  i  iilni  iiial  inn  cnlloclinm; 
and  llioii  oxpoclod  hinilon.  Tho  T'(!d<M'id 
Kegisler  Nnlico  wilh  a  (ill  day  cnnnnoni 
poiind  was  pnhiishod  |aniiary  Hi,  2014 
al  Vnl.  70,  Nn.  I  I  ji.  20;t(i  2038. 

DATES:  CnnmioniK  nnisl  ho  si  i  Inn  died  nn 
ni  hoinro  May  28,  2014. 

EOR  EURTHER  INEORMATION  CONTACT: 
Andrea  Noel  al  Iho  Nalinnal  Highway 
Traliic  .Safely  Adminislralion,  ( Iflice  of 
Defecis  Invesligalion,  NV.S  210,  1200 
New  jersey  Avenue  SF.,  Washinginn, 

DC  20.'')00,  ])h(me  202-403-0210. 

SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safety 
Administration 

'fitle:  Record  Retention. 

OMB  Number:  2127-0042. 

Type  of  Request:  Renewal  of  a 
currently  approved  information 
collection. 

Abstract:  Under  49  U.S.C.  30166(e), 
NHTSA  “reasonably  may  require  a 
manufacturer  of  a  motor  vehicle  or 
motor  vehicle  equipment  to  keep 
records,  and  a  manufacturer,  distributor 
or  dealer  to  make  reports,  to  enable 
[NHTSA]  to  decide  whether  the 
manufacturer,  distributor,  or  dealer  has 
complied  or  is  complying  with  this 
chapter  or  a  regulation  prescribed  or 
order  issued  under  this  chapter.” 

To  ensure  that  NHTSA  will  have 
access  to  this  type  of  information,  the 


agency  exercised  the  authority  granted 
in  49  IJ.S.C.  30166(e)  and  promulgated 
49  C.FR  Part  .676  Record  Retention, 
initially  jnihli.shed  on  August  20,  1974 
and  mo.st  recently  amended  on  )uly  10, 
2002  (67  T'K  46873),  requiring 
luauufact  iirers  to  retain  one  (:o|)y  of  all 
records  that  coulaiii  iuformalion 
coiiceriiiiig  malliiiicl ions  that  may  he 
related  lo  motor  vehicle  sal  el  y  lor  a 
lieriod  ol  live  calendar  years  alter  Ihe 
record  is  generated  or  ac(|nired  hy  Ihe 
mamilaci  nrer.  Maimlacliirers  are  also 
iei|iiire(l  lo  retain  lor  ten  years  (live 
years  loi  mamilai .1  m ei s  ol  i.lohl  .'ioals 
ami  lues)  Ihe  nmleilyiiig,  lecoid.s  otIaOsI 
lo  eai  I  y  warm  iig,  te|  m  a  li  iig,  ( TiWK  | 
m  loi  mall  on  snhmilled  nndei  4*1  I  3' K 
Pail  :.7'l 

Aflri  Iril  l‘iiblii  lln.';inn.';.<;es  oi  olhei 
IlH  piolil 

l•!;.lllllllll•ll  I'uliil  Aiiiiiiiil  lliiiilrii 
40,02.0  anniial  lioiir.';  himlen  (2.0 
le.'ipomlenis  I  inies  I  honi ,  pin.';  1,000 
lespomlenl.';  limns  40  hour.';). 

AOORI  SSI  S:  .‘iemi  i  oninienl.';,  within  .30 
day.';,  lo  Ihe  (  lllice  oi  I nioi  nial ion  ami 
Ke|>,nlaloi  y  Allaic;,  (  lllice  ol 
M;inag,enienl  ;iml  ltiid)',el,  72!(  I7lh 
.’>1  reel  NW.,  W;ishing,lon,  1 11  i  20! >03, 

Al  teni  ion  Nl  TT,‘>  A  I  )e.';k  I  111  ice r. 

I  iiiiiiiiiriihi  iiir  iiivilril  an:  Whellim 
Ihe  propo.';ed  collei.lion  oi  i n iorni;il ion 
is  nece.';.';ary  lor  Ihe  |iroper  perlormance 
ol  Ihe  hmclions  ol  Ihe  I  leparl  meni , 
inclndiii)',  whether  Ihe  i  n  lorimil  ion  will 
have  pisiclical  ntilily;  Ihe  :iccni;icy  ol 
Ihe  I  lep.irlmenr.';  e.‘;timale  oi  Ihe  hnrden 
ol  Ihe  proposed  iniorimilioii  collection; 
w:iys  lo  enhance  the  (|nalily,  ntilily  and 
cl.'irily  ol  Ihe  iniormalion  lo  he 
collected;  and  w.iys  lo  minimi/.e  Ihe 
hnrden  of  the  collection  of  iniormalion 
on  res|)ondenls,  including  Ihe  n.se  of 
antomat(!d  collection  lechni(pies  or 
oth(!r  forms  of  information  technology. 

A  Uomment  lo  OMH  is  most  (jfh'clive 
if  OMH  niceives  it  within  30  days  of 
jnihlication. 

Issiiod  in  Wnshingtoii,  IKl,  on  April  14, 
2014. 

E'rank  S.  Borris,  II, 

Director,  Office  of  Defects  Investigation. 

|FR  Doc.  2014-09030  Filed  4-18-14;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[U.S.  DOT  Docket  No.  NHTSA-201 4-0039] 

Reports,  Forms,  and  Recordkeeping 
Requirements 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
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ACTION:  K(!(|ii()st  for  public:  coinmont  on 
proposed  collection  of  information. 

SUMMARY:  Hefore  a  Federal  agency  can 
collect  certain  information  from  the 
|iiil)lic,  it  must  receive  approval  from 
()MI{.  I  Inder  procedures  eslablislied  by 
the  l*ap(M  woik  Kediiclion  Act  of  I'.ior), 
beloie  .seeking  ( )Mlt  appioval,  Fediaal 
ageiiciiss  mii.sl  snlicil  public  coiimmiil 
(III  pi  iipiised  ciilleci  ions  ol  inloi  nialion, 
iiK. biding  exlniisions  and  reinslalianenis 
of  previously  approved  i.ollei.lion.s.  I'liis 
doi.iimenl  desi.iibes  a  i.ollei.l  ion  ol 
iiiloi  nialion  loi  wliii  li  NII'I.'IA  inlend.s 
lo  .seek  (  )Mlt  appioval. 

DAII  S:  (  ionnnenis  ninsi  be  lei  (lived  on 
Ol  beloie  jiine  I  'I 

AODIII  SSI  S:  Yon  may  .snbniil  i  iinmienls 
I II  leni  1 1  led  by  IK  )  I  I  loi  tel  Mo  Ml  IT.'  I A 
'.’ll  I  'I  I  III.’ to  I  by  any  ol  I  lie  lollowni); 
niellioils. 

•  l•'l•(lrlill  /bi/cniof  i/ii;  l'<ii  Ini  (  .o  lo 
lilljt://w\\'w  ii‘}\nlnliiin!.  )\i>v  I'ol  low  I  lie 
online  i n.sl  i  in  I ion.s  lor  .sniinnil  iiip, 

(  innnienis 

•  Mail:  Ihx  kri  Maniifrinniil  I-'ik  ilily: 
ll.'i.  I  lirpai  Inieni  ol  rranspoi  lal  ion,  K'.llll 
New  jersey  A  venue  .Sl'i..  Wesl  Itiiililiii)', 

(  lion  I  id  I'  lour,  Kooni  W  F’.  Mill, 
Wa.sliin)>lon,  1 1(  i  ;’(lli<lll  IIIKII 

•  llniiil  I  Inlivri'v  III  ( iniim-i :  M,.';. 

I  leparinieni  ol  rranspoi  lalion,  F'.IKI 
New  jer.sey  Avenue  .‘>F.,  Wesl  Mnildiii)’ 

(  iron  IK  I  Floor,  Kooni  W  I  i’.  bill,  lielween 
*1  am.  and  li  p.ni.  li  T,  Monday  lliroii)',li 
I'riday,  excepi  I'ederal  lioliday.s. 
I'eleplione:  I  aiKI  ()4'/  !.fiX7. 

•  l  ’nx:y.U2  41i:t  7.2 S  I . 

Iiislmi  lions:  All  .siibiiiis.sion.s  iniisl 
include  llie  agency  name  and  docket 
nnmbei  lor  this  pr(i|i(ised  collection  of 
iiilorniation.  Note  llial  all  comments 
received  will  be  |)osted  wilboni  cbange 
lo  lilli)://www.ri;^nl(tlions.^ov,  including 
any  iiersoual  information  provided. 
I’lease  .see  tlie  I’rivacy  Act  beading 
lielow. 

I’rivacy  Act:  Anyone  is  able  to  search 
tbe  electronic  form  of  all  comments 
received  into  any  of  onr  dockets  by  the 
name  of  the  individual  submitting  the 
ciomment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’S  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (65  FR 
19477-78)  or  you  may  visit  http:// 
docketsinfo.dot.gov/ . 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
www.regulations.gov  or  the  street 
address  listed  above.  Follow  the  online 
instructions  for  accessing  the  dockets. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Laurie  Flaherty,  Coordinator,  National 


til  1  I’rogram,  Office  of  fimergency 
Medical  Services,  National  Highway 
Traffic  Safety  Admini.stration,  IJ.S. 
Department  of 'l'ran.s|)ortation,  1200 
New  jer.sey  Avenue  SIv,  NT1-14(),  Koom 
W44-:J22,  Wasbiiigtoii,  DC  20590.  (202) 
.'lOO -270.5.  Ian  lie.  I  lal  ierly<(<)dol. gov. 
SUPPLEMENTARY  INFORMATION:  I  Imler  llie 
I’apeiwdik  Kediiclion  Act  of  1995, 
belore  an  agency  .siibmits  a  proposed 
(.olleclion  ol  inlornial ion  lo  (  )Mlt  loi 
appioval,  il  nnisl  pnblisli  a  docnnieni  in 
I  lie  I'edei'id  Kegisler  providing  a  l>0  day 
i.onnneni  period  and  olliei  wise  (.onsnil 
willi  nieniber.'i  ol  llie  |nibli(.  and  allei.leil 
a)’eni.ies  (.oni.ei  ning,  eai  li  pio|io<‘;eil 
(  (illiH  lion  of  niloi  nialion  l  lie  (  IMII  has 
pi  oni  nl)',ale(  I  i  egji  lal  ions  ( lesi  i  iliiiig, 
wlial  inn.sl  be  on  IikIimI  in  .sin  b  a 
dill  nnieni  I  Inilei  (  iMIt's  i  eg,nlal  ions  |al 
!i  1  I'  K  1 .12.0  M(il)|,  an  a|'en(  y  miisl  a.st 
loi  piiblii  I  iiinnieni  on  ibe  lollowing,; 

|i|  Wbelbei  Ibe  pioposeil  i  .ol  lei  .1  nil  i  of 
I  nbii  inal  ion  is  necessaiy  loi  Ibe  pioper 
pel  1(11  malice  ol  Ibe  linn. lions  ol  Ibe 
a)'ency,  inclnding,  wbelbei  Ibe 
i  nioi  nial  il  III  will  have  piaclical  nlilily; 

(ii)  Till)  ai  III  racy  ol  I  be  a)'eni  y '.s 
esiiniale  ol  Ibe  bnrilen  ol  Ibe  pioposeil 
I  III  led  il  III  ol  i  II  bn  nial  il  III ,  inclnding,  Ibe 
validily  of  Ibe  nielboilolog,y  and 
a.s.snni|ilions  used; 

I  i  i  i  j  Mow  II  I  en  bailee  I  be  ipial  il  y , 
nlilily,  and  clarily  ol  Ibe  inloi  nialion  lo 
be  collecled;  and 

(ivj  I  low  lo  niininii/.e  Ibe  bnrilen  of 
Ibe  colleclion  of  inlornialion  on  lliiise 
wbo  are  lo  re.spond,  inclnding  Ibe  use 
of  ap|iropriale  antonialed,  elecironic, 
niecbanical,  or  oilier  tecbnolog,ical 
colleclion  tecbni(|nes  or  oilier  lorins  ol 
inlonnation  lecbnology,  c.g.,  perniitling 
elecironic  .snbniissions  of  responses.  In 
com|)liance  with  the.se  reipiirements, 

Nl  ri’SA  asks  public  comment  on  Ibe 
following  jiroposed  coMection  of 
information: 

7';7/f,*.' National  911  Profile  Databa.se. 

OMIl  (Jontrol  Nanihfir:  N/A. 

FORM  Number:  'I’his  collection  of 
information  uses  no  standard  forms,  but 
does  utilize  a  Web-based,  data 
reporting/collection  tool  [http:// 
resourcecenter.91 1  .gov/code/9-1 - 
1  ProfileDatabase.aspx). 

Abstract:  The  National  911  Resource 
Center  is  funded  by  the  National  911 
Program,  which  is  housed  within  the 
Office  of  Emergency  Medical  Services  at 
NHTSA.  The  National  911  Resource 
Center  is  proposing  to  continue  to 
collect  and  aggregate  information  from 
State  level  reporting  entities  that  can  he 
used  to  measure  the  progress  of  911 
authorities  across  the  country  in 
enhancing  their  existing  operations  and 
migrating  to — digital,  Internet-Protocol- 
based  emergency  communication 


networks.  Tbe  data  will  be  maintained 
in  a  “National  911  Profile  Database.” 

One  of  tbe  objectives  of  tbe  National  911 
Program  is  to  develop,  collect,  and 
di.s.semiuate  information  couceruiug 
jiraclices,  procedures,  and  tecbuology 
used  ill  llie  iiiiplemeiitatioii  ol  l'i-91  I 
.services  and  to  siippoii  9  I  I  Public 
.Salely  Aii.sweriiig  Poiiils  (P.SAPs)  and 
related  .Slate  and  local  agencies  lor  9  I  I 
ileploynieni  and  operalioiec  Tbe 
nal  ional  9  1  I  l‘i  olile  I  tala ba.se  can  be 
n.sed  lo  lollow  ibe  progre.s.s  ol  9  1  I 
aiilboi  ilies  in  enbancing  Ibeii  exi.sling 
.sy.sleiiDi  and  nn plenieni i ng,  nexi 
general  ion  iielwoitii  loi  moie  ailvani  eil 
.sy.sleiiDi.  'Mill  mini  million  can  ab.o  be 
le.eil  lo  nienlily  way.s  m  wbicb  Ibe 
Nalioiial  91  I  Plug, linn  can  siippoil  .Slain 
and  loi  III  91  I  aiilboiilies  in  Ibe 
1 1  aii.sil  ion  pi  I II  ess. 

I  >rsi  iijilion  ol  I  hr  Nrril  foi  llir 
Infoi  ninlion  anil  /’/o/io.'.ci/  I  h.r  of  llir 
Injoi  nialion  Tbe  g,oal  ol  Ibe  ilala 
colleclion  piocess  i.s  lo  .siippoi  I  a 
nalional  91  I  piolile  Ibal  will  be  used  lo 
help  accmalelv  mea.sine  and  ilepn.l  Ibe 
I  niieni  .slalie;  and  planneil  i  apabil  il  ie.s 
ol  9  1  I  iiyslems  ai  i  o.ss  Ibe  I  Iniled  .Slales. 
I'iva  I  nal  ion.s,  based  upon  ibe  dala 
collecled,  will  help  draw  allenlion  lo 
key  I oailblock.s  and  .solnlioii.s  in  Ibe 
de|iloynienl  pioces.s  and  lo  larg,el 
po.s.sible  I  nil  I  re  acl  ivilie.s  and  resoiirce.s 
con.si;ilenl  wilb  Ibe  g,oal.s  ol  Ibe  prog, ram. 
Tbe  inlornialion  in  a)’,g,reg,ale(l  lorni  will 
be  available  lo  .Slale  and  local 
slakebolder.s  in  Ibe  public  salely 
connnnnily.  Tbe  inlornialion  lo  be 
collecled  includes  dala  iiselnl  lo 
evalnaling  llie  slalns  of  9  I  I  programs 
across  Ibe  conniry,  along  wilb  Ibeir 
progress  of  im|ilenienling  advanced 
.systems  and  capabilities.  Tbe  data 
elements  involved  will  fall  within  two 
major  categories:  ba.seline  and  progress 
benebmarks. 

•  “Ha.seline”  data  elements  reflect  tbe 
current  status  and  nature  of  911 
ojteratioiis  from  State  to  State.  These 
elements  are  largely  descriptive  in 
nature,  are  intended  to  provide  a  general 
view  of  existing  91 1  services  across  the 
country,  and  are  grouped  within  three 
categories:  administrative,  system,  and 
fiscal  data. 

•  “Progress  benchmarks”  reflect  the 
status  of  State  efforts  to  implement 
advanced,  next  generation  911  systems 
and  capabilities.  As  titled,  these  data 
elements  are  largely  implementation  or 
deployment  benchmarks  against  which 
progress  can  be  measmed.  The  elements 
involved  are  grouped  in  a  logical  order 
of  planning,  procurement,  installation 
and  testing,  transition,  and  operations. 
Planning  through  testing  elements 
reflects  both  State  level  and  sub-State 
level  activity  and  efforts.  Transitional 


I'lMlirrni  Krj^islri' /  Vul .  No,  '/(>  /  Moiidii  y,  A|iiil  ‘/.I,  I  ^1  /  N(  »l  it  :ti:: 


Z2IHr» 


tiiitl  ii|it!iitl  itintil  i>li!tiitMil<;  .siitM.iliciill  V 
I  llt<  llllll’l  . 

Ill  (inliM  III  (:(ill<>i:l  iiiliii  Mini  inn  iii’nilnil 
In  ili!Vi!ln|i  null  iiii|ili!iiiniil  nllniilivi; 
si  I  nil!)’, ins  llinl  iiinni  llin  I ’rn)’i  niii 's  )’,nnl 
III  |iinviiliii)’,  lnnilnislii|i,  i:nni  iliiinl  inn, 
)',niilniii:n  niiil  iliini  linn  In  llin 
nnlinni:nninnl  ni  llin  Nnlinn’s  <11  I 
sni  vinns,  NI  I'l'SA  |iin|insns  In  niili/.n  n 
Wnli  linsnil,  ilnin  rn|inrlin);  mill 
i:nllni:linn  InnI  ncrnssililn  llinini^h  llin 
Wnli  siln:  hlli)://n!s<)nr(:(u:(:nlfr.fH  I .fi<)v/ 
coda/fl  I  - 1 1’rofilcl  hiliiluisi'.nspx. 

DDScripUon  oj  I  he  Likely  Hesponileiils 
(Ineliidiii^  l•islim(tled  Niiinher,  end 
Proposed  L'uupieney  of  llesponse  to  Ihe 
(iolleelion  of  InfoniKdionl: 

I  Indnr  this  iirnpnsnd  nilnrl,  thn  <11  I 
Kiismircn  (’.niitnr  would  siHicilicnlly 
rn(|U(!sl  r(!|)ortin)>  nnlilics  to  vnhinlarily 
colhict  and  annually  report  thn  data 
dnscrihnd  ahovn  utili/.in^  Ihn  d(!S(:rih(!d 
Wnh-hasnd  data  collnction  tool. 
K(!j)orting  nntitins  are  Statn-lnvol  911 
j)rograiTi  officials,  and  thn  data  rnportod 
will  reflect  State-level  aggregated  data. 
The  total  number  of  respondents  is 
identified  at  56,  including  the  50  States 
and  the  six  U.S.  Territories  of  Guam, 
IJ.S.  Minor  Outlying  Islands,  American 
Samoa,  Mariana  Islands,  U.S.  Virgin 
Islands,  and  Puerto  Rico. 

The  above  reporting  entities  will  be 
requested  to  annually  update  data 
relating  to  their  State  or  territory  using 
the  described  Web-based  tool. 

Estimate  of  the  Total  Annual 
Reporting  and  Recordkeeping  Burden 
Resulting  From  the  Collection  of 
Information: 

NHTSA  estimates  that  the  time 
required  to  annually  report  the  data 
described  utilizing  the  Web-based  tool 
will  be  three  hours  (two  hours  of 
preparation,  one  hour  of  entry  to  Web 
site)  per  reporting  entity,  for  a  total  of 
168  hours  for  all  entities.  The 


ii!.spiiiidi!nl‘;  wiiiild  mil  iiii.iii  any 
inpiirliii);  rii'il.s  Iniiii  llin  i ii ii ii  iiial ii in 
i:iillni:l  inn  linyiind  Ihn  limn  il  lakns  In 
)',alhni  Ihn  iiilni  nialinii,  pinpain  il  Ini 
rnpinliii)’  and  Ihnii  pnpiilain  Ihn  Wnli 
lia.snd  dala  lailinr.l  inn  InnI.  Thn 
I'n.spniidniil.s  al.sn  wnnid  mil  iin:m  any 
I niaii (Iknnpiii)’  Inndnn  in  rniairdknnpiii)’ 
laisls  haini  ihn  ininrmalinii  lailinclinn. 

Rnhiii  Comini'ols  Invited:  Ynn  am 
asknd  In  (ainnnnni  nn  any  as|in(:l  nl  Ihis 
ininnnalinn  (ailinci inn,  incinding  (a) 
Whnlh(!r  Ihn  pro|insnd  (ailinclinn  nf 
ininrmalinii  is  miiai.s.sary  lor  Ihn 
I inparlmnnl’s  pnrfnrmancn;  (h)  Ihn 
aiaairacy  of  Ihn  (!.slimal(!d  hnrdnn;  (c) 
ways  for  Ihn  DnparlmnnI  In  nnhaiua!  IIh; 
(|nality,  utility  and  clarity  of  thn 
information  caillncl ion;  and  (dj  ways 
that  thn  hnrdnn  could  bn  ininimi/.nd 
wilbont  Hiducing  llu;  quality  of  Ihn 
collnctiul  information.  The  agency  will 
summarize  and/or  include  your 
comments  in  the  recjuest  for  OMITs 
clearance  of  this  information  collection. 

Authority:  Tho  Papesrwork  Reduction  Act 
of  1995;  44  U.S.C..  C'.haptcr  35,  as  amended; 
and  49  CFR  1:4B. 

Issued  in  Washington,  DC  on:  April  15, 
2014. 

Jeffrey  P.  Michael, 

Associate  Administrator,  Research  and 
Program  Development. 

(FR  Doc.  2014-09028  Filed  4-18-14;  8:45  am] 

BILLING  CODE  4910-59-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Research  Advisory  Committee  on  Gulf 
War  Veterans’  Illnesses;  Notice  of 
Meeting 

Tbe  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  the  Federal 


Advisiii  y  I  !(mimilli!i!  Ail,  !>  I  I,.' it!.  App. 

Ilial  till!  Ri!.‘a!jii I  II  Advi.smy 
(  !iimmilli!o  mi  (  iiill  Win  Voloiiim;' 
Illnesses  will  cimdiicl  a  lelepimne 
lamlereiiee  call  meeliii)’,  Irmii  i'.tlll  |i.m. 
Ill  li.llll  |i.m.  im  Mmiday,  March  I'l, 

2IIM.  The  loll  free  mimhei  lor  Ihe 
meetiii)’,  is  (Itlll))  7li7  I  7.'>ll.  and  Ihe 
access  code  is  .')li97IW/.  The  meeliii)’,  is 
open  III  Ihe  pnhiic. 

The  pn  I'l  lose  ol  the  ( iommillee  is  In 
provide  advice  and  make 
recommendal ions  to  Ihe  Secretary  of 
Vel(!rans  Affairs  on  |iro|)o,sed  re.siiarch 
slndi(!s,  research  |)lans,and  nssearch 
slrategies  rcilating  lo  thi!  health 
(:ons(!(|nences  of  inililary  .service  in  the 
.Sonlhw(!sl  Asia  lh(!al(!r  of  o|)(!ralions 
during  I  he  ( inlf  War. 

The  Gonnnillec!  will  discu.ss  its  2014 
Gonnnittee  report.  The  se.ssion  will  also 
include  di.sc;u.s.sion  of  other  (ionnnittcM: 
husiness  and  activities. 

A  3()-minute  time  period  will  be 
re.served  at  4:30  p.m.  for  public 
c.omments.  Individuals  who  wish  to 
address  the  Committee  are  invited  to 
.submit  a  1-2  page  summary  of  their 
c:omments  for  inclusion  in  the  official 
meeting  record.  Members  of  the  public 
may  also  submit  written  statements  for 
the  Committee’s  review  to  Dr.  Roberta 
White  by  email  at  rwhite@bu.edu. 

Any  member  of  the  public  seeking 
additional  information  should  contact 
Dr.  White,  Scientific  Director,  at  (617) 
638-4620  or  Dr.  Victor  Kalasinsky, 
Designated  Federal  Officer,  at  (202) 
443-5682  or  by  email  at 
victor.kaIasinsky@va.gov. 

Dated:  February  25,  2014. 

Rebecca  Schiller, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  2014-09021  Filed  4-18-14;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

33  CFR  Part  328 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  110, 112, 116, 117, 122, 

230,  232,  300,  302,  and  401 

[EPA-HQ-OW-  2011-0880;  FRL-9901-47- 
OW] 

RIN  204&-AF30 

Definition  of  “Waters  of  the  United 
States”  Under  the  Clean  Water  Act 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
Department  of  the  Army,  Department  of 
Defense;  and  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  and  the  U.S.  Army  C^orps 
of  Ihigineers  (Corps)  are  p\ihlishing  for 
j)ul)lic  comment  a  j)r()|)o.sed  rule 
defining  the  scope  of  wat(!rs  ])r()tect(!(l 
uii(l(!i'  tlie  Clean  Walcir  Act  (CWA),  in 
light  of  the  II..S.  .Sn|)r(!nut  Court  cases  in 
U.S.  V.  Kivcrsidt!  lUtyviaw,  l{iii)(in()s  v. 
t  liiilcd  Sldlus,  and  Solid  lT</.s7c-  Af’itiicy 
of  Norllit'in  (look  Uoiiiily  v .  U.S.  Army 
(.Va/rs  of  /',7m;/7icc/.s  ISWANUUj,  ainl 
/fo/ai/io.s  V.  I  liiilml  .S/n/c.v  IHopimonj. 

I'his  |iio|iosal  would  enhance  |iiiileclion 
ioi  the  nalion'.s  |ndilic  health  and 
a(|nali(.  lesoinces,  and  increase  (  iWA 
|)i(i)nani  |iiedi(  laliilil  y  ainl  <  (insisleni.v 
liy  ini  leaning  I  lie  ily  an  lo  lire  ni  o|ie  ol 
"walein  ol  lire  I  lulled  .’ilalen"  |iiole(  led 
nndei  llie  A<  I 

DAII  ti:  .‘iiihnnl  I  oinnienln  on  oi  heloie 
Inly  I .  ;’.0  1-1 

ADDMI  SSI  S:  .‘iiihiinl  yoiii  i  oininenin, 
idenlilied  hy  I  lock  el  III  No.  El ’A  IK) 

(  IW  7.IIII  IIHIIII  hy  one  ol  I  lie  lol  lowi  ng 
inelliodn; 

•  l•'rd<•l^d  rliidrmiikiiii[  l'oil(d:  lillji:// 
wivw  ir![id(il ioii;rj\ov  Eollow  llie 

innii  nclions  loi  nnhinilling,  coniinenin. 

•  luiKiil :  oiv  tloi  kcl(»irii(i.i’,ov.  Inchide 
I'iPA  IK)  OW  2111  I  (IIOKI  in  die  snhjeci 
line  ol  die  ine.ssag,e. 

•  Moil:  .Send  the  original  and  Ihree 
co|)ies  of  yonr  comments  lo:  Water 
Docket,  Isnviromnental  Protection 
Agem:y,  Mail  (iode  2H22T,  120(1 
Pennsylvania  Avenue  NW.,  Washington, 
!)('  2()4()(),  Attention:  Docket  ID  No. 

hiP  A-1 1  Q-(  )  W-2  0 1 1  -OH  BO . 

•  Hand  Dclivcry/Couricr:  Deliver 
yonr  comments  to  EPA  Docket  Center, 
1-:PA  West,  Room  3334,  1301 
Constitution  Avenue  NW.,  Washington, 
DC  20460,  Attention  Docket  ID  No. 


EPA-HQ-OW-201 1-0880.  Such 
deliveries  are  accepted  only  during  the 
Docket’s  normal  hours  of  operation, 
which  are  8:30  a.m.  to  4:30  p.m., 

Monday  through  Friday,  excluding  legal 
holidays.  Special  arrangements  should 
be  made  for  deliveries  of  boxed 
information.  The  telephone  number  for 
the  Water  Docket  is  202-566-2426. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-HQ-OW-2011- 
0880.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  and  may  be 
made  available  on-line  at  http:// 
www.regulations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosme  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI,  or  otherwise 
protected,  through  http:// 
www.reguIations.gov  or  email.  The 
http://www.reguIations.gov  Web  site  is 
an  “anonymous  access”  .system,  which 
means  EPA  will  not  know  your  identity 
or  c:ontact  information  unless  yon 
provide  it  in  the  body  of  yonr  connnenl. 
if  yon  send  an  email  directly  lo  EPA 
withoni  going  Ihrongli  Idip:// 

WWW. i<;gid(di(>iis. gov,  yonr  email 
address  will  he  aniomalically  captured 
and  included  as  part  of  the  ciimmenl 
dial  is  placed  in  Ihe  |nihlic  diickel  and 
made  availahle  on  Ihe  Inleniel.  II  yon 
sniiniil  an  eleclionic  connnenl,  I'iPA 
I econnnends  dial  yon  include  yoni 
nanie  and  olliei  conlaci  iiiloi  nial  ion  in 
die  hod y  ol  yoni  i  oiiniieni  and  wil  li  any 
disk  III  (  !l  I  l\(  )M  yon  snliinil  II  I'iPA 
caiinol  lead  yoni  i  oniineni  due  lo 
lei  Iniii  ill  dillii  nllies  and  cannol  i  onlai  I 
yon  Ioi  i  Iiii  ilicalion,  I'iPA  iiiighi  mil  lie 
alile  lo  I  onsidei  yoni  coinnienl  Avoid 
die  use  ol  special  chaiai  leis  and  any 
loiin  ol  enciyplion,  and  ensnie  dial 
eleclionic  liles  aie  liee  ol  any  delecis  in 
viinses.  I’oi  addilional  iiiloi  inalion 
alioni  I'iPA’s  pnlilic  dockel,  visil  Ihe  Id’A 
I  lockel  (  ienlei  honiepa)>e  al  lillp:// 
www.ci>o.f',ov/i'i><diomc/i lot  kola. him 
Uoi  kt'l:  All  docninenis  in  Ihe  dockel 
;ne  I isled  i n  Ihe  lillp:// 
www.ri'j'jdtditms.gov  index.  .Some 
iidoiimilion,  however,  is  mil  pnhiicly 
iiviii lahle,  c.g.,  ( iltl  or  oilier  informalion 
whose  disclosure  is  restricted  hy  stalnle. 
Certain  other  material,  such  as 
co|)yrighled  material,  is  jnihlicly 
availahle  oidy  in  hard  copy.  Pnhiicly 
availahle  dockel  materials  are  availahle 
electronically  at  hitp:// 
www.regulations.gov  or  in  hard  coj)y  al 
the  Water  Docket,  EPA  Docket  Center, 
EPA  We.st,  Room  3334,  1301 
Con.stitution  Avenue  NW.,  Wa.shington, 
DC.  The  Public  Reading  Room  is  open 


from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Public  Reading  Room  is  202-566-1744, 
and  the  telephone  number  for  the  Water 
Docket  is  202-566-2426. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Donna  Downing,  Office  of  Water  (4502- 
T),  Environmental  Protection  Agency, 
1200  Pennsylvania  Avenue  NW., 
Washington,  DC  20460;  telephone 
number  202-566-2428;  email  address: 
CWAwaters@epa.gov.  Ms.  Stacey  Jensen, 
Regulatory  Community  of  Practice 
(CECW-CO-R),  U.S.  Army  Corps  of 
Engineers,  441  G  Street  NW., 
Washington,  DC  20314;  telephone 
number  202-761-5856;  email  address: 
USACE_CWA_Rule@usace.army.mil. 
SUPPLEMENTARY  INFORMATION:  The 
SWANCC  and  Rapanos  decisions 
resulted  in  the  agencies  evaluating  the 
jurisdiction  of  waters  on  a  case-specific 
basis  far  more  frequently  than  is  best  for 
clear  and  efficient  implementation  of 
the  CWA.  This  approach  results  in 
confusion  and  uncertainty  to  the 
regulated  public  and  resnlts  in 
significant  re.sonrc:es  being  allocated  to 
these  determinations  hy  Federal  and 
.Stale  r(!gnlalors.  The  agencicis  arc; 
pniposing  this  ride  to  fnlly  carry  out 
their  responsibilities  under  Ihe  ( lean 
Water  Act.  The  agencies  are  providing, 
claiily  lo  regnlaled  enlilies  as  lo 
whether  individual  water  liodie.s  aie 
jm  isdici ional  and  dist  harges  aie  .snlijecl 
lo  pel  inilling,,  and  whelher  individual 
water  bodies  are  not  jin  isdici  ional  and 
di.si  haiges  aie  mil  snlijecl  lo  pin  null  nig, 
Developing  a  I  nial  i  n  In  I  o  pi  ov  idn  Ihe 
nilended  level  ol  ceilainly  and 
piedii  laliilily,  and  niiniim/ing,  Ihe 
nnniliei  ul  case  speciln  delei  nn  mil  ions, 
will  iei|nne  .signiln  ani  pnliln 
involvenieni  and  engagenieni .  .Sm  li 
nivolvenieni  and  eng,a)',enienl  will  allow 
Ihe  agem.ies  lo  nial  e  i  ale)’oi  ical 
detei  ininalion.s  ol  jin  i.sdii. lion,  in  a 
niannei  lhal  is  con.si.sleni  with  Ihe 
scienlilic  body  ol  inloi  inalion  beloie  llie 
;ig,encies  parlicidarly  on  the  caleg,oiy 
ol  water!;  known  a!;  “oilier  water';. ’’ 

The  ag,encies  propose  lo  debne 
“water!;  ol  Ihe  I  Iniled  .Slates"  in  !;ecbon 
(a )  ol  Ihe  propo!;ed  ride  lor  al  I  seel  ions 
of  Ihe  CWA  lo  mean:  Traditional 
navigahli!  walisrs;  inliiislali!  waters, 
incinding  interstate  wetlands;  Ihe 
tiirritorial  sisis;  im|)onndments  of 
traditional  navigable  waters,  interstate 
wal(!rs,  incinding  interslal<!  wetlands, 
the  territorial  .seas,  and  tributaries,  as 
defined,  of  such  waters;  tributaries,  as 
defined,  of  traditional  navigable  waters, 
inter.state  waters, ’  or  the  territorial  seas; 


'  ''latorstate  waters”  in  this  preamble  refers  to  all 
interstate  waters  incinding  intenstate  wetlands. 
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and  adjacent  waters,  including  adjacent 
wetlands.  Waters  in  these  categories 
would  be  jurisdictional  “waters  of  the 
United  States”  by  rule — no  additional 
analysis  would  be  required.  The 
agencies  emphasize  that  the  categorical 
finding  of  jurisdiction  for  tributaries  and 
adjacent  waters  was  not  based  on  the 
mere  connection  of  a  water  body  to 
downstream  waters,  but  rather  a 
determination  that  the  nexus,  alone  or 
in  combination  with  similarly  situated 
waters  in  the  region,  is  significant  based 
on  data,  science,  the  CWA,  and  caselaw. 

In  addition,  the  agencies  propose  that 
“other  waters”  (those  not  fitting  in  any 
of  the  above  categories)  could  be 
determined  to  be  “waters  of  the  United 
States”  through  a  case-specific  showing 
that,  either  alone  or  in  combination  with 
similarly  situated  “other  waters”  in  the 
region,  they  have  a  “significant  nexus” 
to  a  traditional  navigable  water, 
interstate  water,  or  the  territorial  seas. 
The  rule  would  also  offer  a  definition  of 
significant  nexus  and  explain  how 
similarly  situated  “other  waters”  in  the 
region  shoidd  be  identified. 

The  agenciijs  acknowledge  that  there 
inay  he  more  than  one  way  to  (hittninine 
which  waters  are  jnri.sdictional  as 
“(»lh(!r  waters.”  To  best  meet  their  gttals 
and  I esponsihil it ies,  the  agencies 
ie(|ne.st  coniinent  on  alteinatt; 
appi oaclies  to  detei  ininiii)'  whether 
"other  water.s”  aie  siinilaily  situated 
and  have  a  I  leant  iiexii.s"  to  a 

traditional  navi)', aide  watei ,  intei.state 
walei,  III  the  teriitinial  seas.  In  the 
disi  nssiiin  id  "iithei  wateis”  latei  in  the 
|iieandde,  the  ageni  ies  seel  i  iinnnenl 
•  III  I  liese  1  it  liei  a 1 1| ii i lai  lies  and  wlietliei 
they  I  iiidd  hetlei  meet  the  )'iials  id 
I'lealei  |  ii  nil  ii  tal  li  I  it  y  and  i  iiiisistniii.y 
tliiiini'li  on  leased  i  laiity,  while 
sininitaiieiinsly  lididliii)’  tint  af'eni  le.s' 

I  es|  II  insd  II I  it  y  In  the  (  iWA's  i  il  ijei  1 1  ves 
and  |iidii  ie.s  In  |iinlei  I  walei  i|nalilv, 
|inhlii  lieallli,  and  the  eiivii  nnnieni 
(  .1  nil  me  liters  will  ’;|  lei  i  I  ii  .al  I  y  he  a.st  ed 
IncnnnnenI  nn  wlielhei  and  hnw  these 
allei  nale  a|i|ii  naclie.s  may  he  mure 
cnnsisleni  with  lhe)'oal  id  clarity,  and 
the  (  iWA,  the  hesi  availahle  .si  ience,  and 
the  c.'i.selaw. 

In  |iarlicnlar,  the  a)',encies  aie 
interested  in  comments,  scienlilic  and 
technical  data,  caselaw,  and  other 
inrormalion  that  wonid  iiirther  clarily 
which  “other  waters”  shoidd  he 
considered  similarly  situated  for 
|inrpo.ses  of  a  case-spiicilic  significant 
nexus  diiterinination.  The  agencies  seek 
connnent  on  a  nuinher  of  alternative 
apj)roaches.  The.so  alternatives  include 
potentially  determining  waters  in 
identified  ecological  regions 
(ecoregions)  or  hydrologic-landscape 
regions  are  similarly  situated  for 


purposes  of  evaluating  a  significant 
nexus,  as  well  as  the  basis  for 
determining  which  ecoregions  or 
hydrologic-landscape  regions  should  be 
so  identified.  The  agencies  also  solicit 
comment  on  whether  the  legal, 
technical  and  scientific  record  would 
support  determining  limited  specific 
subcategories  of  waters  are  similarly 
situated,  or  as  having  a  significant  nexus 
sufficient  to  establish  jurisdiction. 

Just  as  the  agencies  are  seeking 
comment  on  a  variety  of  approaches,  or 
combination  of  approaches,  as  to  which 
waters  are  jurisdictional,  the  agencies 
also  request  comment  on  determining 
which  waters  should  be  determined 
non-jurisdictional.  The  agencies  seek 
comment  on  how  inconclusiveness  of 
the  science  relates  to  the  use  of  case- 
specific  determinations.  As  the  science 
develops,  the  agencies  could  determine 
that  additional  categories  of  “other 
waters”  are  similarly  situated  and  have 
a  significant  nexus  and  are 
jurisdictional  by  ride,  or  that  as  a  class 
they  do  not  have  such  a  significant 
nexus  and  might  not  he  jurisdictional. 

The  agencies  pose  the  (|nestions 
hecanse  of  the  strong  intent  to  |)i'ovide 
as  nmcli  certainly  to  the  regulated 
pnhiic  and  the  regnlalors  as  to  which 
waters  are  and  are  not  snhjeci  to  ( iWA 
jin  isdict inn.  These  enmments  on 
alternate  approaches  will  inliirm  the 
agencies  in  ailililiim  In  llm  comments  on 
the  ca.se  .specilic  ilelei  iiiinaliim 
pi  iipiiseil  ill  the  rule. 

The  ag, Dili  ies'  ileci.siiiii  on  hnw  hesI  In 
.iihh  e.s.s  jmisihi  linn  over  "nihei  waleis" 
III  the  liiiiil  inie  will  he  iiilnimeil  hy  the 
limil  vec'.inii  nl  the  I'il’A's  I  tllii  ii  nl 
Ihisemi  h  mill  I  leveinpmeiil  syiilhesi.'i  nl 
piihhsheil  |iiiei  levieweil  ra  leiillhi 
hlenilnie  ihsi  iinsni)',  the  milmii  nl 
I  nmiei  Ii  vil  y  mill  ellei  Is  nl  .'Mieiims  ami 
wellamis  nii  ilnwiislieam  waters  |l  I  .' I 
I'ai  vil  niimeiilal  I’lnlei  linii  A)',eiii.y, 
t  inmici  livily  itf  aiirdin;,  mill  WrI Imiil;. 

Ill  I  >iiirii:.lirimi  Wiilri  ;::  A  llrvirw  mill 
.'.'yn//;c.'./.'.  n/  llir  Iti  iriilifii  /■.V/i/cni  c, 

I  Washin)',lim,  I )(  !;  I  l.'i.  I'in virniimenlal 
I’lnlecliim  A)’,ency,  ‘,'.lll,l|)  ("ItepnrI") 
and  niher  availahle  scienlilic 
ininrmal  inn. 

The  a)’,encie.s  also  pin|inse  In  exclude 
specified  waters  irnm  the  delinilion  nf 
“waters  of  the  t  IniliMl  .Stales”  in  section 
(h)  of  the  |)ropnsed  ride.  'The  agencies 
pro|)o.se  no  change  to  the  exclusion  for 
waste  treatment  systems  designed 
consistent  with  the  reipiirements  of  the 
CANA,  no  change  to  the  exclusion  for 
prior  converted  cropland,^  and  no 


^  ’flic  term  “waters  of  the  United  States”  does  not 
include  prior  converted  cropland,  which  is 
currently  defined  by  the  U.S.  Department  of 
Agriculture  (USDA)  for  purposes  of  the  Agriculture 


change  to  the  regulatory  status  of  water 
transfers.  The  agencies  propose,  for  the 
first  time,  to  exclude  by  regulation 
certain  waters  and  features  over  which 
the  agencies  have  as  a  policy  matter 
generally  not  asserted  CWA  jurisdiction. 
Codifying  these  longstanding  practices 
supports  the  agencies’  goals  of 
providing  greater  clarity,  certainty,  and 
predictability  for  the  regulated  public 
and  the  regulators.  Waters  and  features 
that  are  determined  to  be  excluded 
under  section  (b)  of  the  proposed  rule 
will  not  be  jurisdictional  under  any  of 
the  categories  in  the  proposed  rule 
under  section  (a).  There  is  no  recapture 
provision  for  these  excluded  waters  in 
the  proposal. 

In  light  of  the  Supreme  Court 
decisions  in  SWANCC  and  Rapanos,  the 
scope  of  regulatory  jurisdiction  in  this 
proposed  rule  is  narrower  than  that 
under  the  existing  regulations.  See  40 
CFR  122.2  (defining  “waters  of  the 
United  States”). 

The  rule  does  not  affect  long.standing 
liormitting  exemptions  in  the  VAN  A  for 
fanning,  silviculture,  ranching  and  other 
specified  activities.  Where  waters  would 
he  determined  jurisdictional  under  the 
propo.sed  rule,  ap|)li(:ahle  exemptions  in 
the  CWA  would  continue  to  preclude 
application  olCWA  permitting 
reipiirements. 

Tiiially,  the  agencies  retain  the 
exisliii)’  regulatory  ileiiniliims  lor  the 
terms  “ailjacenl”  and  "wellamis.”  'The 
agencies  propose  lor  the  lirsi  lime  to 
ilelme  the  leims  "iiei)',lihoi  iii)',,” 

"i  ipai  iaii  aiea,”  "llooilplaiii,” 

"I  I  iliiil.ii  y,"  ami  ".'.i)'in  In  ant  nexus 

I  Ills  pioposal  does  not  ailei  I 
I  !on)’,i  e.snii  mal  policy  to  piesei  ve  the 
pi  miai  y  i  esponsihil  it  ies  and  i  p’lils  ol 
.stales  to  pieveni,  leiliii  e,  and  ehmniale 
polliilioii,  to  plan  the  develo|mieiil  and 
use  oi  land  and  walei  lesoini  es,  and  to 
I  on.snil  with  the  Adminisli  iiloi  with 
lespecl  to  the  exercise  ol  the 
AdniinisI  I  aim 's  ant  hill  i  I  y  nndei  the 
I  iWA.  I  ;WA  sei  lion  llll|h|. 

'Tlii.s  proposal  al.‘;o  doe.';  not  ailed 
(  ioip’iessional  policy  not  to  supersede, 
ahrogale  or  otherwise  impair  the 
aniliorily  ol  each  .Male  to  allocate 
ipianlities  ol  water  within  it.s 
jm isdiclioii  and  neither  does  il  ailed 
the  policy  of  Con)',ress  that  nothing  in 
the  ( 'AN  A  shall  he  const  rued  to 
sn|)ersede  or  ahrogale  rights  to 
quantities  of  water  which  have  heen 
estahlished  hy  any  slate.  CWA  section 
101(g). 

'This  propiKsal  requests  })nhlic 
comment  on  i.ssnos  associated  with  the 


Act  of  2014  at  7  UKK  122.2.  K1*A  and  tho  Uorps  iiso 
tfu!  U.SDA  definition  of  prior  converted  cropland  for 
inirposes  of  determining  jurisdiction  under  the 

c:wA. 
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agencies’  proposed  regulatory  definition 
of  “waters  of  the  United  States.” 

Hecause  the  agencies  do  not  address  the 
(ixclusions  from  the  definition  of 
“wat(!rs  of  the  United  Stat(!s”  for  waste; 
treatment  systems  and  ])rior  conv(;rted 
cro])land  or  the  existing  d(;finition  of 
“wetlands”  in  this  propos(;d  ride;  tlie 
agenci(;s  do  not  seek  comment  on  these; 
e;xisting  re;gidate>ry  preevisiems.  This 
notieie;  <dso  seilieats  informatie)n  and  elata 
lieim  the;  ge;ne;ral  pnhiie:,  tlie;  se:ie;ntifi(: 
ceinnnnnity,  anel  ti  ilial,  state;  anel  l(ie:al 
i(;sonre:e;  age;ncie;s  on  tlie;  aepiatie: 
ii;soni'c:e;,  impli;me;ntat ion,  and 
economie:  implications  ol  a  de;finition  of 
“wati;rs  of  the  t  )nite;el  .Stat(;s”  as 
(li;scrilM;el  in  the;  proposal.  I  he;  goal  of 
the;  •ig(;n(:ie;s  is  tei  e;nsnre;  the;  i e;gnlateii y 
ele;tinitieni  is  e:einsiste;nt  with  the;(iWA, 
as  i nte;i pre;te;el  hy  the;  .Snpre;me;  ( ienirl, 
anel  as  snp|)e)rte;el  hy  se:ie;ne:e;,  anel  tei 
preiviele;  miixinmm  e.larity  tei  the;  |nililie:, 
;is  the;  iige;ne;ie;s  wea  k  tei  fnlfill  the;  ( IWA’s 
eilije;e;t ive;s  anel  peilie:y  tei  preitee.t  w.itei 
e|ii<ility,  |inl)lie:  heialtli,  anel  the; 
e;nvireinnie;nt. 
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I.  (Iniiui'iil  Information 

A.  How  con  !}[(•!  cojiics  of  this 
(locnnicnl  oinl  rclolrd  infonnotion';' 

1.  Docket.  I'iPA  I'linl  tin;  ( Im  ps  id 
l‘iiigiin;<;r.s  liavi;  ostalilislnal  an  oificial 
public  (hickol  inr  this  acliiiii  iiiiilor 
Ddckol  Id.  No.  Id'A  11(1  ()W-2()I  1 
OBBI).  Tin;  olTicial  public  dnckol  cniisi.sl.s 
of  tin;  docmiioiil  spocifical  ly  n;f(;ri;iic(;d 
ill  this  action,  any  public  commiinls 
Kicoivod,  and  ollior  inlorinalion  rolalod 
to  this  action.  Allliongli  ii  pint  of  tin; 
official  docket,  the  |iiihbc  docket  doiis 
not  include  Uonfidi;ntial  Mnsiness 

I  nfornmt  ion  (( .Ml)  or  other  in  format  ion 
whose  disclosure  is  restricted  by  slalnle. 
The  official  public  docket  is  the 
collection  of  nmteritils  that  is  avtiilable 
for  |mhbc  viewing  iit  the  ( )W  I  locket, 

Id'A  We.sl,  Room  B.'t.'td,  1.31)1 
Uon.slitniion  Ave.  NW.,  Wiishinglon,  DU 
21)1)04.  This  Docket  F.icility  is  open  from 
B;,30  a.m.  to  4:30  ]).m.,  Monday  through 
Friday,  (ixchiding  legal  holidays.  Tin; 

OW  Docket  telephone  numher  is  202- 
.')00-242().  A  reasonable  fee  will  he 
charged  for  copies. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  “Federal  Register”  listings  at 
http://www.regulations.gov.  An 
electronic  version  of  the  public  docket 
is  available  through  EPA’s  electronic 
public  docket  and  comment  system, 

EPA  Dockets.  You  may  use  EPA  Dockets 
at  http://www.reguIations.gov  to  view 
public  comments,  access  the  index 
listing  of  the  contents  of  the  official 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  For  additional 
information  about  EPA’s  public  docket, 
visit  the  EPA  Docket  Center  homepage 
at  http://www.epa.gov/epahome/ 
dockets.htm.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  Docket  Facility 
identified  earlier. 

B.  Under  what  legal  authority  is  this 
proposed  rule  issued? 

The  authority  for  this  proposed  rule  is 
the  Federal  Water  Pollution  Control  Act, 
33  U.S.C.  1251,  et  seq. 


11.  Background 

A.  Executive  Sununary 

Tlu;  U.S.  Ihiviromiuintal  Protection 
Agency  (EPA)  and  tlu;  U..S.  Army  Corps 
of  Engine(;rs  (Corps)  |)iil)b.sli  for  piihlic 
comment  a  |iro|io.s(;d  riih;  d(;fiiiiiig  the 
scope  of  wat(;rs  |irot(;cl(;d  uiid(;r  t  lit; 

( ;l(;an  Wal(;r  Act  (CWA),  in  light  of  tin; 
U..S.  .Snpr(;ni(;  Court  ca.s(;s  in  tl.S.  v. 
Itivcrside  tiayview  I  lonii:s.  Solid  Waste 
Af’cncy  of  Northern  (look  (lonnty  v.  t  /..S’. 
Army  dorps  of  Engjneers  (SWAN( Id}, 
and  ttapanos  V.  t  Initcil  St(des 
I ttapanosl.  Tin;  pinposi;.s  ol  tin; 

|)ropo.si;d  riilt;  art;  to  t;nKm(;  pidti;ction 
of  oni  nation's  atpialic  i(;sonrc(;s  and 
niakt;  tin;  process  of  idenlilying  “watt;rs 
ol  t  In;  I  lnit(;d  .Slali;s”  lt;ss  conipbcatt;d 
and  niort;  (;lfici(;nl.  Tin;  rnit;  achievt;s 
I ln;.s(;  goals  by  incr(;asing  ( !W  A  program 
transparency,  |iredictaliibly,  iiiid 
i:onsist(;ncy.  This  mb;  will  r(;.snlt  in 
niort;  t;fft;t:tivt;  iiiitl  t;ffit:it;nl  ( iWA  pt;rniit 
(;vahiations  with  int:rt;ast;tl  t:t;rlai nty  anti 
lt;ss  btigatitin.  Tliis  rnIt;  prtivitlt;.s 
int;rt;!i.st;tl  t:larity  rt;giirtbng  tin;  ( iW  A 
rt;gnlattiry  tlt;bnititin  tif  “walt;rs  tif  tin; 
Unitt;tl  .St<itt;.s”  anti  a.sstit:i<itt;tl 
tlt;finititins  ;nitl  t:tint:t;pts. 

EPA’s  ()fnt;t;  tif  Kt;st;;irt:h  .iiitl 
Dt;vt;lt)pmt;nt  prt;p:irt;tl  a  tinift  |)i;t;r- 
rt;vit;wt;tl  syntlu;sis  of  pnhbsimtl  |)t;t;r- 
rt;vit;wt;tl  .st:it;nlific  bttiniinrt;  tb.st:nssing 
tin;  nature  tif  t:t)nnectivity  anti  efft;t:ts  tif 
slrt;ams  and  wetlantls  on  tlownstream 
waters  (U.S.  I'aivironmental  Prtitectifin 
Agency,  donnectivity  oj  Streams  and 
Wetlands  to  Downstream  Waters:  A 
Review  and  Synthesis  of  the  Scientific 
Evidence,  (Washington,  DC:  U.S. 
Environmental  Protection  Agency, 

2013))  (“Report”).  The  Report  is  under 
review  hy  EPA’s  Science  Advisory 
Board,  and  the  rule  will  not  be  finalized 
until  that  review  and  the  final  Report 
are  complete.  This  propo.sal  is  also 
supported  by  a  body  of  peer-reviewed 
scientific  literature  on  the  connectivity 
of  tributaries,  wetlands,  adjacent  open 
waters,  and  other  open  waters  to 
downstream  waters  and  the  important 
effects  of  these  connections  on  the 
chemical,  physical,  and  biological 
integrity  of  those  downstream  waters. 

Appendix  A  of  this  preamble 
summarizes  currently  available 
scientific  literature  and  the  Report  that 
are  part  of  the  administrative  record  for 
this  proposal  and  explains  how  this 
scientific  information  supports  the 
proposed  rule.  Additional  data  and 
information  likely  will  become  available 
during  the  rulemaking  process, 
including  that  provided  during  the 
public  comment  process,  and  % 
additional  research,  studies,  and 
investigations  that  take  place  before  the 
rulemaking  process  is  concluded.  The 
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agiMicios  are  sjjocif'ically  requesting 
inibrination  that  would  iuibriu  the 
(l(!(:isiou  oil  how  liest  to  address  "other 
waters.”  At  tlie  coiiclusioii  ol  tlie 
rideuiakiiig  iirocess,  the  agencies  will 
reviiiw  the  entirety  of  the  completed 
administrative  record  and  determine  at 
that  time  what,  it  any,  ad jnstments  are 
appropriate  lor  the  liiial  ride. 

“WatiMS  ol  the  t  tinted  .States,”  which 
include  wetlands,  rivers,  streams,  lakes, 
ponds  and  the  territoi  iai  seas,  provide 
many  rnnetions  and  services  critical  lor 
om  nation’s  economic  and 
environmimtal  health.  '  In  addition  to 
providiiif'  haliitat,  rivers,  lakes,  ponds 
and  wetland.s  cleanse  om  drinkiii)’ 
water,  ameliorate  .storm  singes,  provide 
iiivalnahle  storage  capacity  lor  some 
Hood  waters,  and  enhance  om  ipiality  ol 
Ide  liy  providing,  myriad  recreational 
opportiniities,  as  well  as  iniportaiit 
water  supply  ami  |iower  g,enerat  ion 
henehts.  A  desire  to  protect  these  vital 
resources  led  ( !ong,ress  to  pass  thetiWA 
in  lt)72  in  order  to  restore  and  maintain 
the  chemical,  physical ,  and  hiological 
integrity  ol  onr  nation's  waters  while 
recogni/.ing,  preserving,  and  |)rotecling 
the  primary  responsihilities  and  rights 
oi  states  to  prevent,  reduce,  and 
eliminate  ])ollntion  within  their  horders. 
Decades  oT  ex|)erience  iniplementing  the 
(IWA’s  programs  and  existing  .science 
])rovide  strong  siqiport  lor  the 
regulatory  and  jiolicy  imderpinnings  of 
the  projiosed  ride.  'I'he  jiroposed  rule 
was  develojied  with  an  enhanced 
nnder.standing  of  the  importance  of  all 
aspects  of  trihntary,  wetland,  and  lake 
anti  pond  sy.stems  and  the  ecological 
functions  and  services  they  provide. 

The  proposed  rule  will  reduce 
documentation  requirements  and  the 
time  currently  required  for  making 
jurisdictional  determinations.  It  will 
provide  needed  clarity  for  regulators, 
stakeholders  and  the  regulated  public 
for  identifying  waters  as  “waters  of  the 
United  States,”  and  reduce  time  and 
resource  demanding  case-specific 
analyses  prior  to  determining 
jurisdiction  and  any  need  for  permit  or 
enforcement  actions. 

The  modem  Clean  Water  Act  was 
established  by  the  Federal  Water 
Pollution  Control  Act  Amendments  of 
1972,  which  was  substantially  amended 
in  1977  and  1987.  (The  1972 
amendments  were  to  the  Federal  Water 


®The  agencies  use  the  term  “water”  and  “waters” 
in  the  proposed  rule  in  categorical  reference  to 
rivers,  streams,  ditches,  wetlands,  ponds,  lakes, 
playas,  and  other  types  of  natural  or  man-made 
aquatic  systems.  The  agencies  use  the  terms 
“waters”  and  “water  bodies”  interchangeably  in 
this  preamble.  The  terms  do  not  refer  solely  to  the 
water  contained  in  these  aquatic  systems,  but  to  the 
system  as  a  whole  including  associated  chemical, 
physical,  and  biological  features. 


Pollution  (Control  Act  originally  enacted 
in  1948.)  A.s  .stated  in  section  101  (a),  the 
objective  of  the  CWA  is  to  re.store  and 
inaintain  the  chemical,  physical,  and 
hiological  integrity  of  the  Nation’s 
waters.  Prior  to  the  (;WA,  the  Rivers  and 
I  larhors  Appro|)riations  Act  of  1899 
protected  navigation  and  |)rotected 
somi!  waters  from  discharges  of 
pollution. 

The  1899  Act  continues  in  force  and 
applies  primarily  to  the  “navigahle 
waters  ol  t  he  I  Inited  .States.”  The  1 948 
I'ederal  Water  Pollution  ( iontiol  Act 
called  lor  prog.ram.s  eliminating  or 
rednciii)’,  the  pollution  of  interstate 
waters  and  trihntaries  thensif,  and 
improving,  the  .sanitary  condition  ol 
smlaceand  nndeig,ronnd  waters.  The 
jm  isdict ional  scope  of  the  ( iWA  is 
"navigahle  waters,”  delined  in  section 
r>[)2{7)  ol  the  statute  a.s  “waters  ol  the 
t  Initial  .States,  including,  the  territorial 
seas.”  Iloth  the  legislative  history  and 
the  casiilaw  confirm  that  “waters  of  the 
I  Initial  .States”  in  the  ( !WA  aie  not 
limited  to  the  traditional  navigahle 
waters.  It  is  the  ( iWA  definition  that  is 
thesiihject  of  this  pro|)os(al  rule. 

The  term  “navigahle  waters”  is  used 
in  a  nmnher  of  |)rovision.s  of  the  ( iWA, 
including  the  sialion  492  National 
Pollntant  Di.scharge  Rliniination  Systian 
(NPl)IvS)  permit  program,  the  section 
494  permit  |)rogram,  the  section  311  oil 
spill  prevention  and  response  program,'* 
the  water  quality  .standards  and  total 
maxiinnm  daily  load  programs  iinder 
section  393,  and  the  .section  491  .state 
water  quality  certification  process. 
However,  while  there  is  only  one  CiWA 
definition  of  “waters  of  the  United 
States,”  there  may  be  other  statutory 
factors  that  define  the  reach  of  a 
particular  CWA  program  or  provision. ^ 


■'  While  section  311  uses  the  phrase  “navigable 
waters  of  the  United  States,”  EPA  has  interpreted 
it  to  have  the  same  breadth  as  the  phrase  “navigable 
waters”  used  elsewhere  in  section  311,  and  in  other 
sections  of  the  CWA.  See  United  States  v.  Texas 
Pipe  Line  Co.,  611  F.2d  345,  347  (10th  Cir.  1979); 
United  States  v.  Ashland  Oil  &  Transp.  Co.,  504 
F.2d  1317, 1324-25  (6th  Cir.  1974).  In  2002,  EPA 
revised  its  regulatory  definition  of  “waters  of  the 
United  States”  in  40  CFR  part  112  to  ensure  that 
the  actual  language  of  the  rule  was  consistent  with 
the  regulatory  language  of  other  CWA  programs.  Oil 
Pollution  &•  Response;  Non-Transportation-Related 
Onshore  &•  Offshore  Facilities,  67  FR  47042,  july  17, 
2002.  A  district  court  vacated  the  rule  for  failure  to 
comply  with  the  Administrative  Procedure  Act,  and 
reinstated  the  prior  regulatory  language.  American 
Petroleum  Ins.  v.  Johnson,  541  F.Supp.  2d  165  (D. 
DC  2008).  However,  EPA  interprets  “navigable 
waters  of  the  United  States”  in  CWA  section  311(b), 
in  the  pre-2002  regulations,  and  in  the  2002  rule  to 
have  the  same  meaning  as  “navigable  waters”  in 
CWA  section  502(7). 

5  For  example,  the  CWA  section  402  (33  U.S.C. 

§  1342)  program  regulates  discharges  of  pollutants 
from  “point  sources”  to  "waters  of  the  United 
States,”  whether  these  pollutants  reach 
jurisdictional  waters  directly  or  indirectly.  The 


Tin;  UWA  loavos  it  to  Fl’A  and  tho 
(iorj).s  to  dofiiu:  tho  torin  “wator.s  of  tho 
Unitod  Stato.s.”  fixi.sting  rognlations  (la.st 
codifiod  in  1989)  dofino  “watois  of  tho 
tinitod  Stato.s”  a.s  traditional  navigahio 
watois,  intorstato  wator.s,  all  olhor 
wators  that  could  affoct  intorstato  or 
foroign  commorco,  ini|)omidmonl.s  of 
wators  of  tho  Unitod  .States,  Irihntarios, 
Iho  lorrilorial  .soas,  and  adjacont 
wot  lands.  .33  CFR  328..3;  49  ( ll  R  122.2. 

riio  I  I..S.  .Sn jiromo  ( ionri  addro.ssod 
till!  scope  of  “waters  of  Iho  I  Inited 
.Stales”  iirolecled  hy  IhetiWA  in  Ihiilctl 
SIdIr;;  v.  Uivrrsidc  litiyvirw  I  Ionics,  474 
I  I..S.  12.1  ( 1 98.'>),  which  involved 
wellands  adjaciuit  lo  a  tiadilional 
navi)',ahle  water  in  Michi]’,an.  In  a 
imanimons  o|tininn,  the  ( ionri  delerred 
lo  Ihe  ( ioi  jis’  jmlgmenl  that  adjacent 
wellands  are  “in.separahly  hound  up” 
with  Ihe  waters  lo  which  Ihiiy  are 
adjacent,  and  iijihidd  Ihe  inclusion  ol 
adjaciml  wellands  in  the  regnlalory 
definilion  of  “waters  of  the  I  Iniled 
■Stales.”  The  ( ionri  oh.served  that  Ihi; 
broad  ohjiiclive  of  Ihe  ( iWA  lo  restore 
Ihe  inl(!grily  of  Ihe  nation’s  waters 
“incorporated  a  broad,  systemic  view  of 
the  goal  of  maintaining  and  improving 
water  (|nality.  .  .  .  Rrolection  of  aijiiatic 
ecosystiuns,  (iongre.ss  recognized, 
demanded  broad  federal  authority  to 
control  pollution,  for  ‘|w|aler  moves  in 
hydrologic  cycles  and  it  is  e.s.sontial  that 
di.scharge  of  jiollntants  he  controlled  at 
Ihe  source.’  In  keeping  with  the.se  views, 
(iongress  cho.se  to  define  the  waters 
covered  hy  the  Act  broadly.”  Id.  at  133 
(citing  Senate  Report  92—414). 

The  issue  of  (iWA  regulatory 
jurisdiction  over  “waters  of  the  United 
States”  was  addressed  again  by  the 
Supreme  Court  in  Solid  Waste  Agency 
of  Northern  Cook  County  v.  IJ.S.  Army 
Corps  of  Engineers,  531  U.S.  159  (2001). 
In  SWANCe,  the  Court  (in  a  5-4 
opinion)  held  that  the  use  of  “isolated” 
nonnavigable  intrastate  ponds  by 
migratory  birds  was  not  by  itself  a 
sufficient  basis  for  the  exercise  of 
Federal  regulatory  authority  under  the 


plurality  opinion  in  Rapanos  noted  that  “there  is 
no  reason  to  suppose  that  our  construction  today 
significantly  affects  the  enforcement  of  §  1342. .  .  . 
The  Act  does  not  forbid  the  ‘addition  of  any 
pollutant  directly  to  navigable  waters  from  any 
point  source,’  but  rather  the  ‘addition  of  any 
pollutant  to  navigable  waters.’  ”  547  U.S.  at  743. 
Clean  Water  Act  section  311(b)(1)  provides:  “II]t  is 
the  policy  of  the  United  States  that  there  should  be 
no  discharges  of  oil  or  hazardous  substances  into 
or  upon  the  navigable  waters  of  the  United  States 
lor]  adjoining  shorelines ...  or  which  may  affect 
natural  resources  belonging  to,  appertaining  to,  or 
under  the  exclusive  management  authority  of  the 
United  States.”  (Emphasis  added.)  “Discharge”  is 
broadly  defined  in  CWA  section  311(a)(2)  to 
include  “any  spilling,  leaking,  pumping,  pouring, 
emitting,  emptying  or  dumping,”  with  certain 
enumerated  exceptions,  and  is  not  limited  to  point 
source  discharges. 
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(IWA.  Tlu!  C'-eiirt  noted  that  in  the 
liivnrsidc  ease  it  had  “found  that 
Congress’  concern  for  the  ])rotection  of 
water  (jnality  and  aquatic  ecosystems 
indicated  its  intent  to  regulate  wetlands 
‘inseparably  bound  up  with  the 
“waters”  of  the  United  States’  ”  and  that 
“|i]t  was  the  significant  nexus  between 
the  wetlands  and  ‘navigable  waters’  that 
informed  our  reading  of  the  CWA”  in 
that  case.  Id.  at  167. 

Five  years  after  SWANCC,  the  Court 
again  addressed  the  CWA  term  “waters 
of  the  United  States”  in  Rapanos  v. 
United  States,  547  U.S.  715  (2006). 
Rapanos  involved  two  consolidated 
cases  in  which  the  CWA  had  heen 
applied  to  wetlands  adjacent  to 
nonnavigable  trihutaries  of  traditional 
navigable  waters.  All  Members  of  the 
Court  agreed  that  the  term  “waters  of 
the  United  States”  encompasses  some 
waters  that  are  not  navigable  in  the 
traditional  sense.  A  four-justice 
plurality  in  Rapanos  interpreted  the 
term  “waters  of  the  United  States”  as 
covering  “relatively  permanent, 
standing  or  continuously  flowing  bodies 
of  water.  .  .”  id.  at  739,  that  are 
connected  to  traditional  navigable 
waters,  id.  at  742,  as  well  as  wetlands 
with  a  continuous  surface  connection  to 
such  relatively  permanent  water  bodies, 
id.  The  Rapanos  plurality  noted  that  its 
reference  to  “relatively  permanent” 
waters  did  “not  necessarily  exclude 
streams,  rivers,  or  lakes  that  might  dry 
up  in  extraordinary  circumstances,  such 
as  drought,”  or  “seasonal  rivers,  which 
contain  continuous  flow  during  some 
months  of  the  year  but  no  flow  during 
dry  months.  .  .  .”  W.  at  732  n.5 
(emphasis  in  original). 

Justice  Kenneoy’s  concurring  opinion 
took  a  different  approach  than  the 
plurality’s.  Justice  Kennedy  concluded 
that  the  term  “waters  of  the  United 
States”  encompasses  wetlands  that 
“possess  a  ‘significant  nexus’  to  waters 
that  are  or  were  navigable  in  fact  or  that 
could  reasonably  be  so  made.”  Id.  at  759 
(Kennedy,  J.,  concurring  in  the 
judgment)  (quoting  SWANCC,  531  U.S. 
at  167).  He  stated  that  wetlands  possess 
the  requisite  significant  nexus  if  the 
wetlands,  “either  alone  or  in 
combination  with  similarly  situated 
[wetjlands  in  the  region,  significantly 
affect  the  chemical,  physical,  and 
biological  integrity  of  other  covered 
waters  more  readily  understood  as 
‘navigable.’  ”  547  U.S.  at  780.  Kennedy’s 
opinion  notes  that  such  a  relation.shij) 
with  navigable  waters  mu.st  be  more 
than  “.speculative  or  in.substantial.”  Id. 
Ihicause  ju.stice  Kennedy  identified 
“significant  nexus”  as  the  touchstoiu! 
for  (;WA  jurisdiction,  the  agencies 
d(!t(!rmined  that  it  is  reasonable  and 


a])])roj)riate  to  aj)])ly  the  “significant 
nexus”  standard  for  UWA  jurisdiction 
that  Justice  Kennedy’s  opinion  aj)plied 
to  adjacent  wetlands  to  other  categories 
of  water  bodies  as  well  (such  as  to 
tributaries  of  traditional  navigable 
waters  or  interstate  waters,  and  to 
“other  waters”)  to  determine  whether 
they  are  subject  to  CWA  jurisdiction, 
either  by  rule  or  on  a  case-specific  basis. 

The  four  dissenting  Justices  in 
Rapanos  would  have  affirmed  the  court 
of  appeals’  application  of  the  pertinent 
regulatory  provisions,  concluding  that 
the  term  “waters  of  the  United  States” 
encompasses,  inter  alia,  all  tributaries 
and  wetlands  that  satisfy  either  the 
plurality’s  standard  or  that  of  Justice 
Kennedy.  Id.  at  810  &  n.l4  (Stevens,  J., 
dissenting).  Neither  the  plmality  nor  the 
Kennedy  opinion  invalidated  any  of  the 
regulatory  provisions  defining  “waters 
of  the  United  States.” 

The  proposed  rule  would  revise  the 
existing  definition  of  “waters  of  the 
United  States”  consistent  with  the 
science  and  the  above  Supreme  Court 
cases.  The  proposed  rule  retains  much 
of  the  structure  of  the  agencies’ 
longstanding  definition  of  “waters  of  the 
United  States,”  and  many  of  the  existing 
provisions  of  that  definition  where 
revisions  are  not  required  in  light  of 
Supreme  Court  decisions  or  other  bases 
for  revision.  As  a  result  of  the  Supreme 
Court  decisions  in  SWANCC  and 
Rapanos,  the  scope  of  regulatory 
jurisdiction  of  the  CWA  in  this 
proposed  rule  is  narrower  than  that 
under  the  existing  regulations. 

The  most  substantial  change  is  the 
proposed  deletion  of  the  existing 
regulatory  provision  that  defines 
“waters  of  the  “United  States”  as  all 
other  waters  such  as  intrastate  lakes, 
rivers,  streams  (including  intermittent 
streams),  mudflats,  sandflats,  wetlands, 
sloughs,  prairie  potholes,  wet  meadows, 
playa  lakes,  or  natural  ponds,  the  use, 
degradation  or  destruction  of  which 
could  affect  interstate  or  foreign 
commerce  including  any  such  waters: 
Which  are  or  could  be  used  by  interstate 
or  foreign  travelers  for  recreational  or 
other  purposes;  from  which  fish  or 
shellfish  are  or  could  be  taken  and  sold 
in  interstate  or  foreign  commerce;  or 
which  are  used  or  could  be  used  for 
industrial  purposes  by  indiKstries  in 
interstate  commerce.  33  CFR  328.3(a)(3); 
40  CFR  122.2.  Under  the  proposed  rule, 
the.se  “other  waters”  (those  which  do 
not  fit  within  the  proposed  categories  of 
waters  jurisdictional  by  rule)  would 
only  b(!  juri.sdiclional  upon  a  case- 
sjjecific  determination  that  they  have  a 
significant  nexus  as  defined  by  tlie 
proposed  rnle.  Waters  in  a  watershed  in 
which  there  is  no  coniuuition  to  ii 


traditional  navigable  water,  interstate 
water  or  the  territorial  seas  would  not  be 
“waters  of  the  United  States.”  In 
addition,  the  propo.sed  rule  would  for 
the  fir.st  time  explicitly  exclude  some 
features  and  waters  over  which  the 
agencies  have  not  generally  asserted 
jurisdiction  and  in  so  doing  would 
eliminate  the  authority  of  the  agencies 
to  determine  in  case  specific 
circumstances  that  some  such  waters  are 
jurisdictional  “waters  of  the  United 
States.” 

The  agencies  propose  a  rule  that  is 
clear  and  understandable  and  that 
protects  the  nation’s  waters,  consistent 
with  the  law  and  currently  available 
scientific  and  technical  expertise. 
Continuity  with  the  existing  regulations, 
where  possible,  will  reduce  confusion 
and  will  reduce  transaction  costs  for  the 
regulated  community  and  the  agencies. 
To  that  same  end,  the  agencies  also 
propose,  where  consistent  with  the  law 
and  their  scientific  and  technical 
expertise,  categories  of  waters  that  are 
and  are  not  jurisdictional,  as  well  as 
categories  of  waters  and  wetlands  that 
require  a  case-specific  significant  nexus 
evaluation  to  determine  whether  they 
are  “waters  of  the  United  States”  and 
protected  by  the  CWA.  Finally,  the 
agencies  propose  definitions  for  some  of 
the  terms  used  in  the  proposed 
regulation. 

This  preamble  also  presents  several 
alternative  options  for  determining  the 
jurisdictional  status  of  certain  “other 
waters”  that  would  rely  less,  or  not  at 
all,  on  case-specific  significant  nexus 
evaluations.  The  agencies  may  adopt 
one  or  a  combination  of  these  options 
for  the  final  rule,  after  considering 
public  comment  and  the  evolving 
scientific  literature  on  connectivity  of 
waters.  This  preamble  also  seeks 
comment  on  a  number  of  other  ways 
that  the  agencies  might  provide  even 
greater  clarity,  certainty,  and 
predictability  in  determining  which 
“other  waters”  are  and  are  not  subject 
to  CWA  jurisdiction.  The  agencies 
evaluated  extensive  peer  reviewed 
.science  in  making  their  determination 
in  the  propo.sed  rule.  However,  the 
agencies  also  .seek  additional 
information  that  would  enhance  the 
predictability  and  accuracy  of  its 
jurisdictional  determinations.  The 
agencies  reque.st  the  type  of  information 
on  the  evolving  scientific  literature  on 
connectivity  of  waters  that  could  allow 
the  agencies  to  roly  less  on  case-specific 
significant  nexus  evaluations. 

Under  the  projMj.sed  first  .section  of 
tb(!  regulation,  .section  (a),  the  agencies 
])ro])o.se  to  define  the  “waters  of  tlu; 
Unit(!d  .States”  for  all  sections 
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(including  sections  301, 311, 401, 402, 
404)  ol’llie  C;WA  to  mean; 

•  All  waters  which  are  currently 
used,  were  used  in  the  past,  or  may  he 
susceptible  to  use  in  interstate  or  foreign 
commerce,  including  all  waters  which 
are  subject  to  the  ebb  and  flow  of  tbe 
tide; 

•  All  interstate  waters,  including 
interstate  wetlands; 

•  The  territorial  seas; 

•  All  impoundments  of  a  traditional 
navigable  water,  interstate  water,  the 
territorial  seas  or  a  tributary; 

•  All  tributaries  of  a  traditional 
navigable  water,  interstate  water,  the 
territorial  seas  or  impoundment; 

•  All  waters,  including  wetlands, 
adjacent  to  a  traditional  navigable  water, 
interstate  water,  the  territorial  seas, 
impoundment  or  tributary;  and 

•  On  a  case-specific  basis,  other 
waters,  including  wetlands,  provided 
that  those  waters  alone,  or  in 
combination  with  other  similarly 
situated  waters,  including  wetlands, 
located  in  the  same  region,  have  a 
significant  nexus  to  a  traditional 
navigable  water,  interstate  water  or  the 
territorial  seas. 

As  discussed  in  further  detail  helow, 
the  rule  would  not  change  the  following 
provisions  of  the  existing  rule  (although 
some  provisions  have  heen 
renumbered):  Traditional  navigable 
waters;  interstate  waters;  the  territorial 
seas;  and  impoundments  of  “waters  of 
the  United  States.’’  In  paragraph  (a)(5)  of 
the  proposed  rule,  the  agencies  propose 
that  all  tributaries  as  defined  in  the 
proposed  rule  are  “waters  of  the  United 
States.”  While  tributaries  are  “waters  of 
the  United  States”  under  the  existing 
regulation,  the  rule  would  for  the  first 
time  include  a  regulatory  definition  of 
“tributary.” 

With  this  proposed  rule,  the  agencies 
conclude,  based  on  existing  science  and 
the  law,  that  a  significant  nexus  exists 
between  tributaries  (as  defined  in  the 
proposed  rule)  and  the  traditional 
navigable  waters,  interstate  waters,  and 
the  territorial  seas  into  which  they  flow; 
and  between  adjacent  water  bodies  (as 
defined  in  the  proposed  rule)  and 
traditional  navigable  waters,  interstate 
waters,  and  tbe  territorial  seas, 
respectively,  (kmsequently,  this  rule 
establishes  as  “waters  of  the  United 
States,”  all  tribntaries  (as  defined  in  the 
])ro])o.sal),  of  tbe  traditional  navigable 
waters,  inter.stato  waters,  and  tbe 
territorial  seas,  as  well  as  all  adjacent 
waters  (in(;luding  wetlands).  This  will 
eliminate  tin;  need  to  make  a  case- 
siiecific  significant  nexus  detenniuatiou 
for  tributaries  or  for  their  adjacent 
waters  biiCimsi!  it  has  beim  diitermiued 
that  as  a  category,  tbe.si;  watiirs  have  a 


significant  nexus  and  thus  an;  “waters 
of  the  United  States.” 

in  paragraph  (a)(())  of  the  proposed 
rule,  the  rule  would  clarify  that  adjacent 
waters,  rather  than  simply  adjacent 
wetlands,  are  “waters  of  the  United 
States.”  The  rule  would  further  clarify 
the  meaning  of  “adjacent”  by  defining 
one  of  its  elements,  “neighboring.”  The 
related  terms  of  “riparian  area”  and 
“floodplain”  are  also  defined  in  the 
proposed  rule. 

tW  rule  states  that  on  a  case-specific 
basis  “other  waters”  that  have  a 
significant  nexus  to  a  traditional 
navigable  water,  interstate  water  or  the 
territorial  seas  are  “waters  of  the  United 
States.”  Unlike  the  categories  of  waters 
in  paragraphs  (a)(1)  through  (6),  which 
would  be  jurisdictional  by  definition, 
these  “other  waters”  would  not  be 
“waters  of  the  United  States”  by 
definition;  rather,  these  “other  waters” 
would  only  be  jurisdictional  provided 
that  they  have  been  determined  on  a 
case-specific  basis  to  have  a  significant 
nexus  to  a  paragraph  (a)(1)  through 
(a)(3)  water.  Therefore,  the  rule  also 
includes  a  definition  of  “significant 
nexus.” 

“Significant  nexus”  is  not  itself  a 
scientific  term.  The  relationship  that 
waters  can  have  to  each  other  and 
connections  downstream  that  affect  the 
chemical,  physical,  or  biological 
integrity  of  traditional  navigable  waters, 
interstate  waters,  or  the  territorial  seas 
is  not  an  all  or  nothing  situation.  The 
existence  of  a  connection,  a  nexus,  does 
not  by  itself  establish  that  it  is  a 
“significant  nexus.”  There  is  a  gradient 
in  the  relation  of  waters  to  each  other, 
and  this  is  dociunented  in  the  Report. 
The  agencies  propose  a  case-specific 
analysis  in  establishing  jurisdiction  over 
these  “other  waters”  as  consistent  with 
the  current  science,  the  CWA,  and  the 
caselaw.  A  case-specific  analysis  allows 
for  a  determination  of  jurisdiction  at  the 
point  on  the  gradient  in  the  relationship 
that  constitutes  a  “significant  nexus.”  In 
the  proposed  regulation  the  rule  defines 
the  following  terms:  adjacent, 
neighboring,  riparian  area,  floodplain, 
tributary,  wetlands,  and  significant 
nexus.  However,  tbe  agencies  also 
recognize  that  relying  on  a  case-specific 
analysis  provides  loss  certainty  to  tbe 
regulated  public  on  tbe  jurisdictional 
status  of  other  waters  and  is  considering 
other  approaches,  as  discussed  later  in 
this  preamble. 

Tbe  proposed  section  (b)  excliides 
sjiecified  waters  and  features  from  the 
definition  of  “waters  of  the  United 
Statiis.”  Waters  and  features  that  are 
determined  to  be  excluded  under 
section  (b)  of  the  jiropo.sed  rule  will  not 
be  jurisdictional  under  any  of  the 


categories  in  tin;  propo.sed  rule  under 
.section  (a),  iwim  if  they  would  otberwi.se 
.satisfy  tbe  regulatory  definition.  Tbo.se 
waters  and  features  that  would  not  be 
“waters  of  the  United  States”  are; 

•  Waste  treatment  .sy.stems,  including 
treatment  ponds  or  lagoons,  designed  to 
meet  the  requirements  of  the  Clean 
Water  Act. 

•  Prior  converted  cropland. 
Notwithstanding  the  determination  of 
an  area’s  status  as  prior  converted 
cropland  by  any  other  Federal  agency, 
for  the  purposes  of  the  Clean  Water  Act 
the  final  authority  regarding  Clean 
Water  Act  jurisdiction  remains  with 
EPA. 

•  Ditches  that  are  excavated  wholly 
in  uplands,  drain  only  uplands,  and 
have  less  than  perennial  flow. 

•  Ditches  that  do  not  contribute  flow, 
either  directly  or  through  another  water, 
to  a  traditional  navigable  water, 
interstate  water,  the  territorial  seas  or  an 
impoundment  of  a  jurisdictional  water. 

•  The  following  features: 

o  Artificially  irrigated  areas  that 
would  revert  to  upland  should 
application  of  irrigation  water  to  that 
area  cease; 

o  artificial  lakes  or  ponds  created  by 
excavating  and/or  diking  dry  land  and 
used  exclusively  for  such  purposes  as 
stock  watering,  irrigation,  settling 
basins,  or  rice  growing; 

o  artificial  reflecting  pools  or 
swimming  pools  created  by  excavating 
and/or  diking  dry  land; 

o  small  ornamental  waters  created  by 
excavating  and/or  diking  dry  land  for 
primarily  aesthetic  reasons; 

o  water-filled  depressions  created 
incidental  to  construction  activity; 

o  groundwater,  including 
groundwater  drained  through 
subsiuface  drainage  systems;  and 

o  gullies  and  rills  and  non-wetland 
swales. 

The  rule  does  not  affect  longstanding 
exemptions  in  the  CWA  for  farming, 
silviculture,  ranching  and  other 
activities,  does  not  change  regulatory 
exclusions  for  waste  treatment  systems 
and  prior  converted  cropland,  and  does 
not  change  the  regulatory  status  of  water 
transfers.  Where  waters  would  be 
determined  jurisdictional  under  the 
proposed  rule,  ap[)licahle  exemptions  of 
the  C^WA  would  continue  to  preclude 
application  of  CWA  permitting 
requirements.  For  examjile,  if  “other 
waters”  are  aggregated  as  similarly 
situated  in  tbe  region  and  determined  to 
be  juri.sdictional,  any  exemjit  activities 
that  include  a  discbarge  to  those  waters 
would  remain  outside  tbe  regulatory 
reiinireimmts  oftbetiWA.  Exempted 
di.scbarges  an;  (jstablisbed  under  CWA 
.sections  402,  502,  and  404  and  include: 
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Agricultural  stormwater  discharges; 
return  flows  from  irrigated  agriculture; 
normal  farming,  silvicultural,  and 
ranching  activities;  upland  soil  and 
water  conservation  practices; 
construction  or  maintenance  of  farm  or 
stock  ponds  or  irrigation  ditches; 
maintenance  of  drainage  ditches;  and 
construction  or  maintenance  of  farm, 
forest,  and  temporary  mining  roads. 

To  provide  additional  clarity  to 
farmers,  the  agencies  are  today  also 
issuing  an  interpretive  rule  clarifying 
the  applicability  of  the  permitting 
exemption  provided  vmder  section 
404(fKl)(A)  of  the  CWA  to  discharges  of 
dredged  or  fill  material  associated  with 
certain  agricultural  conservation 
practices  based  on  the  Natural 
Resources  Conservation  Service 
conservation  practice  standards  and  that 
are  designed  and  implemented  to 
protect  and  enhance  water  quality.  This 
interpretive  rule  was  developed  in 
coordination  with  the  U.S.  Department 
of  Agriculture,  was  signed  by  EPA  and 
the  Army,  and  became  effective 
immediately.  The  agencies  recognize, 
however,  the  value  of  receiving  public 
comment  on  the  interpretive  rule  and 
are  publishing  it  by  separate  notice  in 
the  Federal  Register.  The  public  is 
encouraged  to  provide  their  comments 
on  the  interpretive  rule  to  the  docket  on 
the  interpretive  rule,  Docket  Id.  No. 
l*:PA-nQ-OW-2()l  3-0820,  and  not  to 
tliis  docket.  'I'he  interpretive  rule  and 
the  nxjue.st  for  conniKjnts  can  he  found 
at  hi \p://w(i U;r. opa.f^ov/la wsr(;}>s/ 
^^ihddncn/wcthnuis/df^riciilliirc.cfni  and 
at  httj)://www.rd}!,dldiioi}s.p,dv  via 
Docket  Id.  No.  Id'A-l IQ-()W-2013- 
0820. 

The  |)roposed  rule  is  ex|)e(:t(!(l  to 
nMluce  (lociniKMitation  re(|nireinent.s  and 
the  time  it  takes  to  inaki;  ap])rov(;(l 
jurisdictional  det(!rininations  hy 
(lecnjasing  th(!  nninher  of  jurisdictional 
determinations  that  recjuire  cas(!-s|)ecific 
significant  nexus  analysis  evaluations.  It 
will  improve  clarity  for  regulators, 
stakeholders  and  the  regulated  public  hy 
defining  certain  categories  of  waters  as 
“waters  of  the  United  States”  that 
previously  required  case-specific 
analyses  prior  to  establishing  CWA 
jurisdiction  through  the  approved 
jurisdictional  determination  procedures. 
A  comprehensive  review  of  a  growing 
body  of  scientific  literature,  as  well  as 
the  agencies’  growing  body  of  scientific 
and  technical  knowledge  and  field 
expertise,  led  the  agencies  to  conclude 
that  it  is  reasonable  to  establish  certain 
categories  of  waters  that  are 
jurisdictional  by  rule  as  they  have  a 
significant  nexus  to  an  (aKl)  through 
(a)(3)  water,  specifically  tributaries  to 
traditional  navigable  waters,  interstate 


waters,  or  the  territorial  seas,  and  their 
adjacent  waters  and  wetlands.  Case- 
specific  jurisdictional  determinations 
would  still  be  required  for  the  “other 
waters”  category  in  paragraph  (a)(7)  of 
the  proposed  rule.  Under  the  alternate 
approaches  affecting  “other  waters” 
described  later  in  the  preamble,  the 
agencies  request  comment  on  the  case- 
specific  analysis. 

A  review  of  the  scientific  literature, 
including  the  Report  of  the  peer- 
reviewed  science,  shows  that  tributaries 
and  adjacent  waters  play  an  important 
role  in  maintaining  the  chemical, 
physical,  and  biological  integrity  of 
traditional  navigable  waters,  interstate 
waters,  and  the  territorial  seas — and  of 
other  jurisdictional  waters — ^because  of 
their  hydrological  and  ecological 
connections  to  and  interactions  with 
those  waters.  Therefore,  it  is  appropriate 
to  protect  all  tributaries  and  adjacent 
waters,  because  the  tributaries,  adjacent 
waters,  and  the  downstream  traditional 
navigable  waters,  interstate  waters,  and 
the  territorial  seas  function  as  an 
integrated  system.  Water  flows  through 
tributaries  to  downstream  traditional 
navigable  waters,  interstate  waters,  and 
the  territorial  seas,  and  that  water 
carries  pollutants  that  affect  the 
chemical,  phy.sical,  and  biological 
integrity  of  the  (a)(1)  through  (a)(3) 
waters,  including  water  quality, 
fisheries,  recreation,  and  other 
ecological  .smvices. 

In  (liscussing  the  significant  nexus 
standard,  justice  Kennedy  .stated:  “TIk; 
nujiiinul  nexus  mn.st  he  a.sse.ssed  in 
terms  of  the  statute’s  goals  and 
|)m'poses.  (longre.ss  (macted  the  |UWA| 
to  ‘r(!stor(!  and  maintain  tin;  clnmiical, 
|)hysi(:al,  and  biological  integrity  of  the 
Nation’s  water.s.  .  .  .’”  .f')47  I J.-S!  at  770. 
To  |)rot(!Ct  the  integrity  of  the  waters 
subject  to  the  (iWA,  tin;  significant 
n(‘xns  standard  must  he  im])lemented  in 
a  manner  that  nistores  and  maintains 
any  of  th(!.s(;  thnie  attributes  of 
traditional  navigable  waters,  interstate 
waters,  or  the  territorial  seas.  Waters 
adjacent  to  tributaries  also  provide 
ecological  functions  that,  in  conjunction 
with  the  functions  provided  hy  the 
tributaries  they  are  adjacent  to,  have  a 
significant  influence  on  the  chemical, 
physical,  and  biological  integrity  of 
downstream  traditional  navigable 
waters,  interstate  waters,  and  the 
territorial  seas. 

Examples  of  the  important  functions 
provided  by  adjacent  waters  are  the 
sequestering  or  transformation  of 
pollutants  to  reduce  inputs  to  tributaries 
and  subsequently  to  downstream  (a)(1) 
through  (a)(3)  waters,  water  storage,  and 
sediment  trapping.  Thus,  in  some 
instances,  the  significance  of  adjacent 


waters  is  to  prevent  or  delay  a 
hydrological  connection  with 
downstream  waters  and  store  water  and/ 
or  pollutants.  Given  the  large  scale 
systematic  interactions  that  occur,  and 
the  substantial  effects  that  result,  among 
tributaries,  adjacent  waters,  and  the 
downstream  traditional  navigable 
waters,  interstate  waters,  or  the 
territorial  seas,  a  significant  nexus  exists 
that  warrants  making  those  categories  of 
waters  jurisdictional  by  rule. 

States  and  tribes  play  a  vital  role  in 
the  implementation  and  enforcement  of 
the  CWA.  Section  101(b)  of  the  CWA 
states  that  it  is  Congressional  policy  to 
preserve  the  primary  responsibilities 
and  rights  of  states  to  prevent,  reduce, 
and  eliminate  pollution,  to  plan  the 
development  and  use  of  land  and  water 
resources,  and  to  consult  with  the 
Administrator  with  respect  to  the 
exercise  of  the  Administrator’s  authority 
under  the  CWA. 

Of  particular  importance,  states  and 
tribes  may  be  authorized  by  the  EPA  to 
administer  the  permitting  programs  of 
sections  402  and  404.  Forty-six  states 
and  the  Virgin  Islands  are  authorized  to 
administer  the  NPDES  program  under 
section  402,  while  two  states  admini.ster 
the  section  404  program.  Additional 
CWA  programs  that  iitilize  the 
definition  of  “waters  of  the  Unitcul 
States”  and  are  of  importance  to  the 
.states  and  tribes  include  the  .s(!ction  311 
oil  sjjill  ])revention  and  re.s|)onse 
])rograin,  th(!  water  (piality  standards 
and  total  inaxinnnn  daily  load  |)rograins 
under  .section  303,  and  the  section  401 
state!  wat(!r  qiiality  certification  |)roc(!.s.s. 

•States  ainl  tribes,  consistciiit  with  the 
CWA,  r(!tain  full  authority  to  iin|)l<!in(!nt 
their  own  |)rograins  to  more  broadly  en' 
more  fnlly  |)rolecl  tin!  wal(!r.s  in  their 
state!.  I  Inele!!'  seuitieen  .HO  e)f  the!  Ae;t, 
nnle!.ss  e!xpre!.s.sly  .state!el  in  the!  (iWA, 
neething  in  the!  Ae:t  j)re!e:lnele!.s  eer  ele!nie!.s 
the!  right  e)f  any  st.ite!  e>r  tribe!  tee  e!.stahli.sh 
meire  proteu.tive!  stiinelards  eer  limits  tlnm 
the!  Feeleral  (^WA.  Miiny  states  anel 
trihe!.s,  lor  examjjle,  pre)te!e;t 
greeundwater,  and  some  eitlums  j)re)tee:t 
wetlands  that  are  vital  to  their 
emvironment  and  economy  hut  which 
are  outside  the  regulatory  jurisdiction  of 
the  (]WA.  Nothing  in  this  propo.sod  rule 
would  limit  or  impede  any  exi.sting  or 
future  state  or  tribal  efforts  to  further 
protect  their  waters.  In  fact,  providing 
greater  clarity  regarding  what  waters  are 
subject  to  CWA  jurisdiction  will  reduce 
the  need  for  permitting  authorities, 
including  the  states  and  tribes  that  have 
authorized  section  402  and  404  CWA 
permitting  programs,  to  make 
jurisdictional  determinations  on  a  case- 
specific  basis,  leaving  them  with  more 
resources  to  protect  their  waters. 
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This  proposal  also  recognizes  the 
unique  role  of  states  related  to  water 
quantity  and  as  stated  in  the  CWA.  The 
proposal  does  not  affect  Congressional 
policy  not  to  supersede,  abrogate  or 
otherwise  impair  the  authority  of  each 
state  to  allocate  quantities  of  water 
within  its  jiuisdiction  and  neither  does 
it  affect  the  policy  of  Congress  that 
nothing  in  the  CWA  shall  be  construed 
to  supersede  or  abrogate  rights  to 
quantities  of  water  which  have  been 
established  by  any  state.  CWA  section 

101(g). 

While  a  principal  goal  of  this 
rulemaking  is  to  improve  clarity  for 
determining  jurisdiction  under  the  CWA 
in  light  of  the  two  most  recent  Supreme 
Court  cases  with  the  dual  benefits  of 
improving  certainty  and  greater 
efficiency  for  determining  whether 
waters  are  covered,  there  are  other  tools 
and  approaches  underway  to  increase 
efficiency  as  well.  For  example,  to 
improve  efficiencies,  the  EPA  and  the 
Corps  are  working  in  partnership  with 
states  to  develop  new  tools  and 
resources  that  have  the  potential  to 
improve  precision  of  desk  based 
jurisdictional  determinations  at  lower 
cost  and  improved  speed  than  the 
existing  primarily  field-based 
apjjroaches.  In  the  normal  course  of 
making  jurisdictional  determinations, 
information  (hnived  from  field 
oh.servatioii  is  not  always  nujuircid  in 
(;as(!s  when*  a  “(leskto|)”  amilysis 
liirnislies  snflicient  information  to  make 
the  r(!(|nisit(!  findings.  However,  for 
more  complex  or  diHicnll  jurisdictional 
delernnnalions,  it  may  lx;  helpinl  to 
sn|)plement  such  information  with  field 
ohservation. 

Id’A  and  I  he  Cor|)s  an;  v(!ry  inler(!sled 
in  identifying  other  (amaging 
technologies  or  a|)|)roaches  that  wonid 
.save  time  and  money  and  im|)rove 
efficicmcy  for  regnlators  and  the 
r(*gnlat(ul  comnmnity  in  detcainiidiig 
which  watcas  an;  snhjc'ct  to  (iWA 
jurisdiction.  'I’Ik;  agencies  sp(!cifically 
invite  commeid  on  this  toi)ic. 

The  j)roposed  ride  will  iMmefit  the 
nation  hy  helping  to  protect  the  .services 
and  functions  the.se  important  water 
bodies  provide  consistent  with  the 
overarching  objective  of  the  C^WA. 

]}.  The  Clean  Water  Act  and  Regulatory 
Definition  of  “Waters  of  the  United 
States” 

The  Federal  Water  Pollution  Control 
Act  Amendments,  now  known  as  the 
Clean  Water  Act,  were  enacted  in  1972. 
The  objective  of  the  CWA  is  to  restore 
and  maintain  the  chemical,  physical, 
and  biological  integrity  of  the  Nation’s 
waters.  CWA  section  101(a).  Its  specific 
provisions  were  designed  to  improve 


the  protection  of  the  nation’s  waters 
provided  under  earlier  statutory 
schemes  such  as  certain  sections  of  the 
Rivers  and  Harbors  Appropriations  Act 
of  1899  (“RHA”)  (33  U.S.C.  03,  407, 

411)  and  the  Federal  Water  Pollution 
Control  Act  of  1948  (62  Stat.  1155)  and 
its  subsequent  amendments  through 
1970.  The  jurisdictional  scope  of  the 
CWA  is  “navigable  waters,”  defined  in 
the  statute  as  “waters  of  the  United 
States,  including  the  territorial  seas.” 
CWA  section  502(7).  The  CWA  leaves  it 
to  the  agencies  to  define  the  term 
“waters  of  the  United  States.”  Existing 
agency  regulations  define  “waters  of  the 
United  States”  as  traditional  navigable 
waters,  interstate  waters,  all  other 
waters  that  could  affect  interstate  or 
foreign  commerce,  impoundments  of 
waters  of  the  United  States,  tributaries, 
the  territorial  seas,  and  adjacent 
wetlands.  33  CFR  328.3;  40  CFR 
230. 3(s).  Counterpart  and  substantively 
similar  regulatory  definitions  appear  at 
40  CFR  110.1,  112.2,  116.3,  117.1,  122.2, 
232.2,  300.5,  part  300  App.  E,  302.3  and 
401.11. 

The  current  regulatory  definition  of 
“waters  of  the  United  States”  provides 
two  specific  exclusions  from  “waters  of 
the  United  States.”  Waste  treatment 
systems  designed  to  meet  the 
nKjuirements  of  the  C.WA  and  prior 
converted  cropland  are  not  “waters  of 
th(!  United  .States”  under  tlu;  agencies’ 
cniTent  regulations.  Under  the 
riignlations  for  prior  converted 
cropland,  notwithstanding  the 
determination  of  an  area’s  stains  as  prior 
converted  cropland  hy  any  olh(;r  I'ederal 
agency,  for  the  |mrpos(!.s  of  the  ( ihsm 
Water  Act,  IIh;  final  anihorily  nigarding 
Ch;an  Watiu'  Act  jnri.sdict ion  rmnains 
with  Id’A.  .'{.t  CI'K  :{28.3(a)(H). 

C.  Hackground  on  Scientific  Review  and 
Significant  Nexus  Aiudysis 

1.  .Sciiailific  .Synlh(!sis 

Id’A’s  Office  of  Resiiarch  and 
I)(!velopmenl  prejiared  a  draft  peer- 
riiviewed  synthesis  of  published  peer- 
reviewed  .scientific  literature  discussing 
the  nature  of  connectivity  and  effects  of 
.streams  and  wetlands  on  down.stream 
waters  (U.S.  Environmental  Protection 
Agency,  Connectivity  of  Streams  and 
Wetlands  to  Downstream  Waters:  A 
Review  and  Synthesis  of  the  Scientific 
Evidence,  (Washington,  DC:  U.S. 
Environmental  Protection  Agency, 
2013),  (the  “Report”)).  The  draft  Report 
provides  a  review  and  synthesis  of  the 
.scientific  information  pertaining  to 
chemical,  physical,  and  biological 
connections  from  streams,  wetlands, 
and  open  waters  such  as  oxbow  lakes, 
to  downstream  larger  water  bodies  such 


as  rivers,  lakes,  and  estuaries  in 
watersheds  across  the  United  States  and 
the  strength  of  those  connections.  While 
the  scientific  literature  does  not  use  the 
term  “significant  nexus,”  there  is  a 
substantial  body  of  scientific  literature 
on  the  chemical,  physical,  and 
biological  connections  between 
tributaries  and  adjacent  waters  and 
“other  waters”  and  the  downstream 
larger  waters,  and  on  the  strength  and 
the  effect  of  these  connections. 

Connectivity  is  a  foundational 
concept  in  hydrology  and  freshwater 
ecology.  Connectivity  is  the  degree  to 
which  components  of  a  system  are 
joined,  or  connected,  by  various 
transport  mechanisms  and  is 
determined  by  the  characteristics  of 
both  the  physical  landscape  and  the 
biota  of  the  specific  system.  The 
structure  and  function  of  downstream 
waters  are  highly  dependent  on  the 
constituent  materials  contributed  by  and 
transported  through  waters  located 
elsewhere  in  the  watershed. 

Connectivity  for  purposes  of 
interpreting  the  scope  of  “waters  of  the 
United  States”  under  the  CWA  .serves  to 
demonstrate  the  “nexus”  between 
upstream  water  bodies  and  the 
downstream  traditional  navigable  water, 
interstate  water,  or  the  territorial  .sea. 
Ihused  on  the  literature,  the  Offici;  of 
Kesearch  and  Deviilojiment  was  able  to 
a.ssess  the  typiis  of  connections  between 
the  tributaries  and  adjaciait  waters  and 
the  chemical,  physical,  and  biological 
inl(!grily  of  downslream  traditional 
navigahli!  wahas,  inler.slate  waters,  and 
the  l(!rrilorial  .seas. 

i  lowevm,  as  justice  Kennedy  ionnd  in 
Raixnios,  a  men;  hydrologic  connection 
may  not  sidTice  in  all  casiis  to  (islahlish 
( iWA  jurisdiction  and  tlua'e  maals  to  he 
“some  measure  of  tin;  significance  of  t lx; 
coniuiction  for  downslream  watia' 
(|nalily.”  547  U.S.  at  784-785  (“nua-e 
hydrologic  connection  should  not 
sidfici;  in  all  cases;  the  connection  may 
he  too  insubstantial  for  the  hydrologic 
linkage  to  establish  the  niijuinal  nexus 
with  navigable  waters  as  traditionally 
understood”).  The  literature  does  not 
n.se  the  term  “significant”  hut  does 
jirovide  information  on  the  strength  of 
the  effects  on  the  chemical,  phy.sical, 
and  biological  functioning  of  the 
down.stream  water  bodies  from  the 
connections  among  tributaries  and 
adjacent  waters  and  “other  waters”  and 
those  downstream  waters. 

While  “strength”  of  connections  to 
and  effects  on  the  integrity  of 
downstream  waters  and  the 
“significance”  of  the  nexus  to  the 
integrity  of  downstream  waters  are 
clearly  related  inquiries,  “significant”  is 
not  a  scientific  term  but  rather  a 
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determination  of  the  agencies  in  light  of 
the  law  and  science.  The  relative 
strength  of  downstream  effects  informs 
the  agencies’  conclusions  about  the 
significance  of  those  effects  for  purposes 
of  interpreting  the  CWA.  The  data  and 
conclusions  in  the  Report  concerning 
the  strength  of  the  relevant  connections 
and  effects  of  certain  types  of  waters  on 
downstream  waters  provide  a 
foundation  for  the  agencies’ 
determinations  that  certain  waters  have 
effects  on  the  chemical,  ])hysical,  and 
l)i()l()gical  integrity  of  traditional 
navigal)le  waters,  int(!r.state  waters,  or 
tlie  territorial  seas  tliat  .ire  “significant” 
and  thus  constitute  a  significant  nexus. 

As  clarified  in  the  propo.sed  definition 
of  “significant  nexus”  and  consistent 
with  justice  Kennedy’s  guidance,  lor  an 
eifeci  to  l)(!  significant  it  innst  he  iiiok! 
than  .s|)ecnlative  or  insnhstant iai. 

The  ( Iffice  of  Ke.search  and 
Development’s  review  and  syntlnisis  of 
moK!  than  a  thon.sand  piihlications  from 
|)(!(!r-revi(!W(!d  .scientific  literatun; 
focns(!S  on  evidence  of  tho.se 
connections  from  various  cat(!gori(!.s  of 
wat(!r.s,  evahiat(!(l  singly  or  in  aggn!gat(!, 
which  aflect  downstream  watmsand  thc! 
•strength  of  that  (dlect.  Much  of  tin; 
.sci(intific  literature  relifsd  on  does  not 
use  the  terms  tniditional  navigable 
waters,  interstate  waters,  or  the 
territorial  seas.  However,  evidence  of 
strong  chemical,  phy.sical,  and 
biological  connections  to  larger  rivers, 
estuaries  and  lakes  applies  to  that  subset 
of  rivers,  estuaries  and  lakes  that  are 
traditional  navigable  waters,  interstate 
waters,  or  the  territorial  seas.  The 
objectives  of  the  Report  are  (1)  to 
provide  a  context  for  considering  the 
evidence  of  connections  between 
downstream  waters  and  their  tributary 
waters,  and  (2)  to  summarize  current 
understanding  about  these  connections, 
the  factors  that  influence  them,  and  the 
mechanisms  by  which  the  connections 
affect  the  function  or  condition  of 
downstream  waters.  The  connections 
and  mechanisms  discussed  in  the 
Report  include  transport  of  physical 
materials  and  chemicals  such  as  water, 
wood,  sediment,  nutrients,  pesticides, 
and  mercury;  functions  that  adjacent 
waters  perform,  such  as  storing  and 
cleansing  water;  movement  of  organisms 
or  their  seeds  and  eggs;  and  hydrologic 
and  biogeochemical  interactions 
occurring  in  and  among  surface  and 
groundwater  flows,  including  hyporheic 
zones  and  alluvial  aquifers. 

The  Report  concludes  that  the 
scientific  literature  clearly  demonstrates 
that  streams,  regardless  of  their  size  or 
how  frequently  they  flow,  strongly 
influence  how  downstream  waters 
function.  Streams  supply  most  of  the 


water  in  rivers,  transport  sediment  and 
organic  matter,  provide  habitat  for  many 
species,  and  take  up  or  change  nutrients 
that  could  otherwise  impair 
downstream  waters.  The  Report  also 
concludes  that  wetlands  and  open 
waters  in  floodplains  of  streams  and 
rivers  and  in  riparian  areas  (transition 
areas  between  terrestrial  and  aquatic 
ecosystems)  have  a  strong  influence  on 
downstream  waters.  Such  waters  act  as 
the  most  effective  buffer  to  ])rotect 
downstream  waters  from  non])oint 
source  pollution  (such  as  uitrogeu  and 
ph()S])horus),  provide!  habitat  for 
hnuiding  fish  and  aejuatic  iu.sects  that 
also  live  in  streams,  and  r<!tain 
flood  waters,  .s(!(liment,  nutri(!uts,  and 
contaminants  that  could  otherwise 
n(!gatively  im|)act  the  condition  or 
limction  ol dowiistreiam  wat(!r.s. 

K(!garding  weitlands  and  op(!n  watiiis 
located  outside  of  floodplains  and 
riparian  ai'eas,  the  Ihipoit  finds  that  th(!y 
|)rovide  many  iHimifits  to  riveirs,  lakiis, 
and  (»th(!r  (lownst riiam  waters.  Iftlu! 
wetland  or  open  water  has  a  snriace  or 
shallow  snhsnrface!  wat(!r  connection  to 
th(!  riv(!r  n(!twork,  it  afhicts  the! 
condition  of  downstream  wateas.  Wlnire 
th(!  wetland  or  open  water  is  not 
connecteid  to  tlu!  river  network  through 
surface!  e)r  shalleew  snhsnrfaex!  wate!r,  the! 
type  and  d(!gr(!e  e)f  e:onne!e:tivity  varieis 
gee)graphie:ally,  teepeegraphically,  and 
ecologically,  such  that  the  significance 
of  the  cemnection  is  difficult  to 
generalize  across  the  entire  group  of 
waters. 

Lastly,  the  Report  concludes  that  to 
understand  the  health,  behavior,  and 
sustainability  of  downstream  waters,  the 
effects  of  small  water  bodies  in  a 
watershed  need  to  be  considered  in 
aggregate.  The  contribution  of  material 
by,  or  an  important  water-retention 
function  of,  a  particular  stream,  other 
open  water,  or  wetland  might  be  small, 
but  the  aggregate  contribution  by  an 
entire  class  of  streams,  other  open 
waters,  and  wetlands  (e.g.,  all 
ephemeral  streams  in  the  river  network) 
can  be  substantial. 

In  the  proposed  rule,  the  agencies 
interpreted  the  scope  of  “waters  of  the 
United  States”  in  the  CWA  based  on  the 
information  and  conclusions  in  the 
Report,  other  relevant  scientific 
literature,  the  agencies’  technical 
expertise,  and  the  objectives  and 
requirements  of  the  Clean  Water  Act.  In 
light  of  this  information,  the  agencies 
made  judgments  about  the  nexus 
between  the  relevant  waters  and  the 
significance  of  that  nexus  and 
concluded  that  tributaries  and  adjacent 
waters,  each  as  defined  by  the  proposed 
rule,  have  a  significant  nexus  such  that 


they  are  appropriately  jurisdictional  by 
rule. 

The  Report  is  currently  undergoing 
peer  review  by  EPA’s  Scientific 
Advisory  Board  (SAB)  and  is  available 
at  http://yosemite.epa.gov/sab/ 
sabproduct.nsf/fedrgstractivites/ 
Watershed%2()Connectivity%2()Report? 
OpenDocument.  A  previous  version  of 
the  Report  dated  October  11, 2011 
underwent  an  independent  pe(!r  review 
organized  by  the  Eastern  R(!S(!arch 
Crou]),  Inc.  (I’iRC).  TIh!  purj)o.s(!  of  tlu! 
l';RC-organiz(!d  p(!(!r  r(!vi(!W  was  to 
d(!t(!rmin(!  wh(!th(!r  th(!  r(!vi(!W  and 
int(!rpr(!tation  of  th(!  .s(;i(!ntifi(:  lit(!ratnr(! 
was  (:om|)h!l(!  and  cornx:! ,  and  if  I  h(! 
conclusions  in  th(!  K(!porl  w(!n! 
.snpporl(!(l  by  IIh!  (!vi(l(!nc(!.  I'!KC  was 
r(!sponsil)h!  for  id(!nliiying  and  s(:l(!cting 
lh(!cxp(!il  i(!vi(!W(!is,  mana(;ing  lh(! 
review,  organizing  and  iacilitaling  a 
one  (lay  p(!er  r(!view  m(!eling,  and 
pKiparing  IIk!  pe(!r  r(!vi(!W  snmmary 
report.  I'!KC  |)rovi(l(!(l  the  review(!is  with 
a  lell(!r  of  insirnclion  and  th(!  t(!clmical 
charg(!,  which  a.sk(!(l  lor  th(!ir  comm(!nls 
on  lh(!  various  a.s|)(!cts  of  I  h(!  drail 
r(!p(trl . 

I'lKC  conv(!n(!d  IIk!  oik! day  m(!(!ling 
on  January  21, 2012,  in  Washington,  DC. 
The  m(!(!ting  was  clos(!d  to  IIk!  public 
and  consider(!d  an  int(!rnal  EPA 
deliberative  ])roco.ss.  Observers  from 
Id’A  and  the  (iorps  attended  to  listen  to 
the  discussions.  At  the  close  of  the 
meeting,  the  reviewers  developed  some 
brief  highlights  of  their  discussions, 
which  were  provided  with  written  post¬ 
meeting  comments  from  individual 
reviewers  in  a  report  from  ERG  titled 
‘‘Peer  Review  Meeting  of  EPA’s  Draft 
Report:  Connectivity  of  Streams  and 
Wetlands  to  Downstream  Waters — A 
Review  and  Synthesis  of  the  Scientific 
Evidence,  Post-Meeting  Comments,” 
dated  February  16,  2012.  The  Office  of 
Research  and  Development  revised  its 
Report  in  response  to  the  peer  review 
comments  and  submitted  the  Report  to 
the  SAB  for  peer  review  and  a  public 
process.  This  peer  review  report  is 
available  in  the  docket  for  the  proposed 
rule. 

The  agencies  have  identified  key 
aspects  of  the  Report  throughout  this 
preamble  and  in  Appendix  A.  The 
Report  summarizes  and  assesses  much 
of  the  currently  available  scientific 
literature  that  is  part  of  the 
administrative  record  for  this  proposal, 
and  informs  the  agencies  during  this 
rulemaking.  Additional  data  and 
information  will  become  available 
during  the  rulemaking  process, 
including  that  provided  during  the 
public  comment  process,  and  by 
additional  research,  studies,  and 
investigations  that  take  place  before  the 
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rulemaking  process  is  concluded.  The 
agencies  have  relied  on  the  best 
available  scientific  data  and 
information — peer-reviewed  literature — 
and  would  find,  to  the  extent  possible, 
additional  peer-reviewed  literature  to  be 
the  most  useful  submissions.  At  the 
conclusion  of  the  rulemaking  process, 
the  agencies  will  review  the  entirety  of 
the  completed  administrative  record, 
including  the  final  Re})ort  reflecting 
SAH  revi(!w,  and  make  any  adjustments 
to  tiu!  final  rule  that  aii;  a|)|)r()priate 
based  on  this  ntcord.  As  noted  helow, 
the  agencies  |)arti(:ularly  intend  to 
icview  the  role  |)rovisions  related  to 
“other  walciis”  in  light  ol  this  reced'd, 
and  are  soliciting  cediniudit  (di  sevenal 
altidiiative  approaches  to  a|>plying  the; 
sci<dic(!  and  tlx!  law  led  deted'inining, 
whetldd  “other  waters”  are;  sinhiarly 
sitnatedl  and  have  a  “significant  iM;xns” 
to  a  tii'dlitiedial  navigahle  watcd, 
interst.'ite  watea,  (d  the  tcdiitidial  seas. 

7..  .Snnnnary  of  .Sijpiiricant  N(!xns 
( iidiclnsions 

As  the  agenci(!s  (l(!velo|)ed  this 
pro|)o.s(;d  definition  of  “waters  of  the 
t  hiitesd  .Staters,”  the;  agediciess  carefully 
consichde'd  availahle  .scientific  liteeralnre 
and  |)ropo.se  a  rnl(!  consistiml  with  their 
conclusions  that  a  ])articular  category  of 
waters  either  ahnu!  or  in  coinhination 
with  similarly  situateid  watejrs  in  the 
region,  .signific:antly  affects  the 
chemical,  physical,  or  biological 
integrity  of  traditional  navigahle  waters, 
inter-state  waters,  or  the  territorial  seas. 

As  disciKssed  in  this  preamble  and 
Appendix  A,  tributaries  as  proposed  to 
be  defined  perform  the  requisite 
functions  for  them  to  be  considered 
“waters  of  the  United  States”  by  rule. 
Tributary  streams  exert  a  strong 
influence  on  the  character  and 
functioning  of  downstream  traditional 
navigable  waters,  interstate  waters,  and 
the  territorial  seas,  either  individually 
or  cumulatively.  All  tributary  streams, 
including  perennial,  intermittent,  and 
ephemeral  streams,  are  physically  and 
chemically  connected  to  downstream 
traditional  navigable  waters,  interstate 
waters,  and  the  territorial  seas  via 
channels  and  associated  alluvial 
deposits  where  water  and  other 
materials  are  concentrated,  mixed, 
transformed,  and  transported. 

Headwater  streams  (which  can  be 
ephemeral,  intermittent  or  perennial),  in 
particular,  supply  most  of  the  water  to 
downstream  traditional  navigable 
waters,  interstate  waters,  and  the 
territorial  seas  and  are  the  most 
abundant  stream-type  in  most  river 
networks.  In  addition  to  water,  tributary 
streams  supply  sediment,  wood,  organic 
matter,  nutrients,  chemical 


contaminants,  and  many  of  the 
organisms  found  in  downstream 
traditional  navigable  waters,  interstate 
waters,  and  the  territorial  seas. 

Tributary  streams  are  biologically 
connected  to  downstream  traditional 
navigable  waters,  interstate  waters,  and 
the  territorial  seas  by  dispersal  and 
migration  of  aquatic  and  semi-aquatic 
organisms,  including  fish,  amphibians, 
plants,  and  invertebrates,  that  use  both 
upstream  and  down.stream  habitats 
during  oin;  or  more  stfiges  of  tlnur  life 
cycles,  or  |)rovid(!  food  re.soorc(;s  to 
down.str(!am  comimiiiitiiis.  (lluimical, 
physical,  and  biological  connections 
between  Irihntary  streams  and 
down.stream  traditional  navigahle 
wat(!rs,  interstate!  waleirs,  and  th(! 
l(!rrilorial  seas  interact  via  pioctisses 
such  as  nnirieni  spiraling,  in  which 
li  ihntary  stream  comnmniti*!S  .issimil.'ile 
ami  clurmically  transform  larg,e 
(pianlilies  of  nilrog(!n  that  would 
othei  wis(!  incnsist!  iinirieni  loading, 
downstream. 

As  discussed  in  this  pmaitdde  and 
A|)pendix  A,  adjaceiid  wateiis,  as  (l(!fim!(l 
in  this  |)roposal,  perrlorm  tin!  r(!(|nisit(! 
fnnclions  for  th(!m  to  Ix!  considereid 
“watiirs  of  th(!  Uniteid  .Statiis”  by  rnli!. 
Adjacent  watcirs  an*  eith(!r  diriictly 
chemically,  physically,  or  biologically 
connected  with  traditional  navigahh! 
wat(!rs,  interstate  waters,  and  the 
t(!rritorial  seas  they  are  adjacent  to,  or 
they  are  connected  to  .such  waters 
through  tributaries.  These  chemical, 
])hy.sical,  and  biological  connections 
affect  the  integrity  of  downstream 
traditional  navigable  waters,  interstate 
waters,  and  the  territorial  seas  through 
the  export  of  channel-forming  sediment 
and  woody  debris,  storage  of  local 
groundwater  sources  of  baseflow  for 
downstream  waters  and  their  tributaries, 
and  transport  of  organic  matter. 
Wetlands  and  open  waters  located  in 
riparian  and  floodplain  areas  remove 
and  transform  nutrients  such  as  nitrogen 
and  phosphorus.  They  provide  nursery 
habitat  for  fish,  and  colonization 
opportunities  for  stream  invertebrates. 
Adjacent  waters,  including  those 
located  in  riparian  and  floodplain  areas, 
serve  an  important  role  in  the  integrity 
of  traditional  navigable  waters, 
interstate  waters,  and  the  territorial  seas 
because  they  also  act  as  sinks  for  water, 
sediment,  nutrients,  and  contaminants 
that  could  otherwise  negatively  impact 
traditional  navigable  waters,  interstate 
waters,  and  the  territorial  seas. 

Finally,  some  non-adjacent  waters 
may  have,  in  certain  circumstances,  a 
significant  nexus  to  traditional 
navigable  waters,  interstate  waters,  and 
the  territorial  seas,  but  at  this  time  the 
agencies  are  not  proposing  that  a 


category  of  such  “other  waters”  is 
jurisdictional  by  rule.  These  “other 
waters”  may  provide  numerous 
functions  of  potential  benefit  to 
traditional  navigable  waters,  interstate 
waters,  and  the  territorial  seas, 
including  storage  of  floodwater; 
retention  of  nutrients,  metals,  and 
pesticides;  and  re-charge  of  groundwater 
.sources  of  river  ha.seflow.  The  functions 
of  these  “other  waters”  may  affect 
down.stream  traditional  navigahle 
waters,  int(!rstat(!  watiiis,  and  the 
territorial  sixis,  d(!|)en(ling  on  the 
charactiii'istics  of  the  connection  to  the 
river  mitwork.  For  “other  watiiis,” 
conmictivity  varies  within  a  water.sh(!d 
ami  over  time,  making  it  diliiciilt  to 
g,em!rali/.e  about  their  conmxilions  to,  or 
isolation  horn,  traditional  mivigahle 
waters,  interstate  waters,  ;iml  the 
l(!iiilorial  seas.  These  “other  waters” 
would  he  (ivalnatrrd  on  a  cast:  sprrcilic 
basis  nml(!i  tin!  pi()|)os(!d  I’nl)!. 

I  In(h!i  th(!  r!xi.slii!g,  i(!gnlations,  “otln!i 
wat»!is”  (such  as  intiastatr!  riv<!is,  lak(!S 
and  W(!t lairds  that  aii!  not  ol Inri'wi.si! 
jni isdici ional  nml(!i'  olln!i'  srretions  of 
IIk!  i'iiIi!)  could  hi!  (I(!t(!i'niim!d  to  hi! 
jni  isdiclional  if  tin!  n.s<!,  (l(!gi'adalioii  or 
d(!.strnction  of  tin!  wal(!r  could  aff(!cl 
inl(!i'.slal(!  or  for(!ign  comm(!rc(!. 
jurisdictional  decisions  for  lh(!.s(!  wat(!r.s 
are  h(!ing  made  on  a  case-.sp(!cific  basis. 
As  a  practical  matter  in  tin!  past,  the 
agencies  generally  relied  on  the 
])re.sence  of  migratory  birds  to  indicate 
an  effect  on  interstate  commerce.  In 
2001,  the  Supremo  (^ourt  in  SWANCXJ 
rejected  the  use  of  migratory  birds  as  a 
.solo  basis  to  establish  jurisdiction  over 
.such  “isolated”  intrastate  nonnavigable 
waters. 

The  proposed  rule  provides  that 
“other  waters”  can  be  jurisdictional 
where  there  is  a  case-specific  showing 
of  a  significant  nexus  to  traditional 
navigable  waters,  interstate  waters,  or 
the  territorial  seas.  “Significant  nexus” 
is  not  itself  a  scientific  term.  The 
science  of  connections  and  effects  on 
the  chemical,  physical,  or  biological 
integrity  of  traditional  navigable  waters, 
interstate  waters,  or  the  territorial  seas 
informs  an  analysis  of  the  facts  and 
circumstances  of  the  waters  being 
considered  under  a  “significant  nexus” 
analysis. 

Scientific  literature  establishes  that 
“other  waters”  can  have  a  relationship 
to  each  other  and  connections 
downstream  that  affect  the  chemical, 
physical,  or  biological  integrity  of 
traditional  navigable  waters,  interstate 
waters,  or  the  territorial  seas.  This 
relationship  is  not  an  all  or  nothing 
situation.  The  existence  of  a  connection, 
a  nexus,  does  not  by  itself  establish  that 
it  is  a  “significant  nexus.”  There  is  a 
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in  tiu;  rchilioii  ol  wiilor.s  lo  ciicli 
(itlicr,  niid  tlii.s  is  ddcnincnlcd  in  IIk; 
l<(;|)()il.  'I'Ik!  ii^nncics  pntjxtsc  ii  ciisc 
spnciiic  aiiiilysis  in  nslnhlisliing 
jnrisdictinn  ()V(!r  tli(!S(!  “oUinr  wntins”  as 
consistnnt  with  tlu;  currcnl  science,  dn; 
(IWA,  and  tlu!  casfdaw.  A  case-sp(!cific 
analysis  allows  for  a  deterininalion  of 
jurisdiction  at  the  point  on  the  gradient 
in  the  relationship  that  constitutes  a 
“significant  nexus.” 

The  support  for  a  determination  that 
the  nexus  is  significant  will  be  based  on 
a  record  that  documents  the  scientific 
basis  for  concluding  which  functions 
are  provided  by  the  waters  and  why 
their  effects  on  a  traditional  navigable 
water,  interstate  water,  or  the  territorial 
seas  are  significant,  including  that  they 
are  more  than  speculative  or 
insubstantial.  The  agencies  considered 
multiple  options  for  determining  how 
best  to  balance  the  science  and  the 
policy  options  available  to  address 
“other  waters.”  Those  options  ranged 
from  establishing  jurisdiction  over  all 
“other  waters”  with  a  nexus  to 
traditionally  navigable  waters,  interstate 
waters,  or  the  territorial  seas,  with  the 
agencies  determining  categorically  the 
nexus  to  be  significant,  to  declining  to 
assert  jurisdiction  over  any  “other 
waters.” 

The  agencies  did  not  adopt  the  all  in 
or  the  all  out  approach  to  “other 
waters.”  Based  on  the  information 
currently  available  in  the  scientific 
literatme,  applicable  caselaw,  and  the 
agencies’  policy  judgment  about  how 
best  to  provide  clarity  and  certainty  to 
the  public  regarding  the  jurisdictional 
status  of  “other  waters”  the  agencies 
today  propose  the  case-specific 
significant  nexus  analysis  presented  in 
this  rule  and  explained  in  the  preamble. 

In  addition  to  the  proposed  “other 
waters”  approach  in  this  rule,  the 
agencies  are  requesting  comment  on  a 
range  of  alternate  approaches  to  inform 
their  decision  on  how  best  to  address 
“other  waters.”  The  agencies  will 
consider  the  full  admini.strative  record, 
including  comments  nxjiuj.sted  and 
r(!C(!iv<!d,  and  tin;  final  Rej)ort,  as 
r(!vi.sed  in  r(!Sj)onse  to  tin;  .SAB  r(!vi(!W, 
when  developing  the  final  rule,  and  may 
adopt  one  of  the  alternative  approaches 
or  combination  of  approaches  and  the 
|)roposal. 

The  agencies  solicit  comment  on 
identifying  snhcategoi  i(!s  of  "othei 
waters”  tli.it  have  a  sig,ni licant  nexus  to 
traditional  navig.ahle  waters,  interstate 
waters,  and  the  territorial  seas  and 
coidd  he  jnrisdici ional  by  ride,  and 
Mihcategories  id  “other  waters”  where  a 
.si)>,niiicant  nexn.s  or  its  absence  could 
not  he  determined  as  a  class  and  could 
he  subject  to  a  case  specific  an.dy.sis 


under  the  rule.  The  Ke|)oit  indicates 
that  there  is  evidence  of  very  strong 
connections  in  some  snheategories  that 
are  not  included  as  jurisdictional  hy 
ride.  The  agencies  sidicit  comment  on 
making  such  snheategories  of  waters 
with  very  strong  connections 
jurisdictional  by  rule  as  well  as  on 
making  snbeatogories  of  waters  that  do 
not  have  .such  connec;tions  subject  to  a 
ca.se-specific  analysis  or  categorically 
non-jnrisdictional  under  the  rule.  Such 
comment  should  explain  with 
supporting  documentation  why  a 
particular  subcategory  of  “other  waters” 
might  or  might  not  have  a  significant 
nexus  to  traditional  navigable  waters, 
interstate  waters,  or  the  territorial  seas. 

The  agencies  do  not  propose  absolute 
standards  such  as  flow  rates,  surface 
acres,  or  a  minimum  number  of 
functions  for  “other  waters”  to  establish 
a  significant  nexus.  A  determination  of 
the  relationship  of  “other  waters”  to 
traditional  navigable  waters,  interstate 
waters,  and  the  territorial  seas,  and 
consequently  the  significance  to  these 
waters,  requires  sufficient  flexibility  to 
account  for  the  variability  of  conditions 
across  the  country  and  the  varied 
functions  that  different  waters  provide. 
The  case-specific  analysis  called  for  in 
the  proposed  rule  recognizes  geographic 
and  hydrologic  variability  in 
determining  whether  an  “other  water” 
or  group  of  “other  waters”  possesses  a 
“significant  nexus”  with  traditional 
navigable  waters,  interstate  waters,  or 
the  territorial  seas. 

III.  Proposed  Definition  of  “Waters  of 
the  United  States” 

A.  Summary  of  Proposed  Rule 

This  proposed  rule  retains  much  of 
the  structure  of  the  agencies’ 
longstanding  definition  of  “waters  of  the 
United  States,”  and  many  of  the  exi.sting 
provi.sions  of  that  definition  where 
revisions  are  not  warranted.  The 
agencies’  goal  is  to  promnlgate  a  rule 
that  is  clear  and  understandable  and 
protects  the  nation’s  waters,  sujiported 
hy  science  and  consistent  with  the  law. 
Uontiniiity  with  the  exi.sting  regulations, 
where  jiossihle,  will  minimi/.e 
confusion  and  will  reduce  tiansaction 
costs  for  the  regulated  commnnity  and 
the  agencies.  To  that  same  end,  the 
a)>,em:ies  also  propose,  where  snp|ioited 
hy  scientiiic  literature  and  consistent 
with  the  law,  lirigjit  line  catef/irie.s  ol 
waters  that  are  ami  are  not 
jin isdict ional.  Waters  in  tlie  “other 
waters”  catej’ory  are  not  a  jn•r;;l• 
jni  isdict  ional  categ/iry.  While  the 
ag,em:ies  considered  multiple  options 
lor  addre.ssiiij’  jurisdiction  over  “olhei 
w.'ilms,”  the  a;;encies  concluded  that 


they  could  not  deteiinine  that  all  “othei 
waters"  weie  jurisdictional,  or  that  all 
“other  waters”  were  not  jurisdictional. 
Therefore,  the  jiroposed  rule  re(|nires  a 
case  s|)ecific  significant  m!xns 
evaluation  to  determine  if  such  “other 
watens”  are  subject  to  (iWA  jurisdiction 
and  the  agmicies  an;  rcKpiesting 
comment  on  .s(!V(!ral  alternate 
aj)j)roaches,  including  approaches  that 
would  not  include  ca.se-specific 
analysis,  to  inform  the  final  rule. 

Idnally,  the  agencies  are  for  the  first 
time  proposing  definitions  for  some  of 
the  terms  used  in  the  proposed 
regulation. 

Under  section  (a)  the  agencies 
propose  to  define  the  “waters  of  the 
United  States”  for  all  sections  of  the 
eWA  to  mean: 

•  All  waters  which  are  currently 
used,  were  used  in  the  past,  or  may  be 
susceptible  to  use  in  interstate  or  foreign 
commerce,  including  all  waters  which 
are  subject  to  the  ebb  and  flow  of  the 
tide; 

•  All  interstate  waters,  including 
interstate  wetlands; 

•  The  territorial  seas; 

•  All  impoundments  of  a  traditional 
navigable  water,  interstate  water,  the 
territorial  seas  or  a  tributary; 

•  All  tributaries  of  a  traditional 
navigable  water,  interstate  water,  the 
territorial  seas  or  impoundment; 

•  All  waters,  including  wetlands, 
adjacent  to  a  traditional  navigable  water, 
interstate  water,  the  territorial  seas, 
impoundment  or  tributary;  and 

•  On  a  case-specific  basis,  other 
waters,  including  wetlands,  provided 
that  those  waters  alone,  or  in 
combination  with  other  similarly 
.situated  waters,  including  wetlands, 
located  in  the  same  region,  have  a 
.significant  nexus  to  a  traditional 
navigable  water,  interstate  water  or  the 
territorial  seas. 

As  disciKssed  in  further  detail  below, 
the  agencies  do  not  jmopo.so  to  change 
the  following  provisions  (although  some 
])rovision.s  have  been  nainmhered): 
Traditional  navigahh;  waters  ((a)(1),  .sei; 
.Section  Ill.B  of  this  preamble);  interstate 
waters  ((a)(X),  see  .Section  lil.U  of  this 
preamble);  the  territorial  seas  ((a)(;t),  see 
.Section  lll.l)  of  this  preamble);  ami 
impoimdments  of  “waters  of  the  I  iiiited 
.Slates”  ((a)(4 ),  see  .Section  lll.l';  of  this 
|)ieaml)le).  hi  |)aragra|ih  (a)(!)),  the 
afMMicies  are  propo.siii);  that  Irihiitaiies  to 
waters  ideiililied  in  para)Maphs  (a)(  I ) 
lliron)',h  (aj(^)  are  “waler.s  ol  the  I  iniled 
.Stales.”  While  Iribnlarie;;  are  “waler.s  ol 
the  t  Iniled  tllates”  under  the  exislinj' 
rejnilalion,  the  ajnmcie.s  |iropo.se  lor  the 
iir.'il  lime  a  rejnilatoiy  delinition  ol 
“Irihniary”  and  |nopose  that  only  those 
waler.s  that  meet  the  delinition  .iml  How 
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diiccdy  or  iiidiicicdy  to  ;in  (;ij(  I )  tliroii)',li 
(:d(,'{)  w.'ilor  !in>  "w.'ilor.s  ol  Iho  I  Inilod 
Sl)il(!.s”  (s(!(;  Soolitdi  lll.l''  ol  lliis 
|)r(;aiiil)l(;)-  In  |):irfigr;i|)h  (a)((>),  IIh: 

:ig(;n(;i(!.s  |)ro|)os(i  I  licit  adjcicoiit  waters, 
rather  than  simply  adjciceiit  wetlands, 
are  “waters  of  the  United  .States.”  The 
agencies  also  jiropose  for  the  first  time 
to  define  an  aspect  ol  adjacency — 
“noiglihoring” — and  related  terms  (see 
.Section  IlhG  of  this  preamble).  Finally, 
the  agencies  jiropose  to  define  “waters 
of  the  United  States”  to  include  on  a 
case-specific  basis,  other  waters, 
including  wetlands,  provided  that  those 
waters  alone,  or  in  combination  with 
other  similarly  situated  waters, 
including  wetlands,  located  in  the  same 
region,  have  a  significant  nexus  to  a 
water  identified  in  paragraphs  (a)(1) 
through  (3).  Unlike  the  perse 
jurisdictional  categories  in  paragraphs 
(a)(1)  through  (6)  of  this  section,  such 
“other  waters”  are  not  per  se 
jurisdictional  under  (a)(7);  rather,  these 
“other  waters”  are  only  jurisdictional 
provided  that  they  have  a  significant 
nexus  to  (a)(1)  through  (a)(3)  waters. 
Therefore,  the  agencies  are  providing  a 
definition  of  “significant  nexus”  (see 
Section  III.H  of  this  preamble). 

The  second  section  of  the  proposed 
regulation,  section  (b),  excludes 
specified  waters  from  the  definition  of 
“waters  of  the  United  States.”  Those 
waters  and  featvaes  would  not  be 
“waters  of  the  United  States”  even  if 
they  would  otherwise  be  included 
within  the  categories  in  (a)(1)  through 
(a)(7)  above.  They  are; 

•  Waste  treatment  systems,  including 
treatment  ponds  or  lagoons,  designed  to 
meet  the  requirements  of  the  Clean 
Water  Act. 

•  Prior  converted  cropland. 
Notwithstanding  the  determination  of 
an  area’s  .status  as  jirior  converted 
cropland  by  any  other  Federal  agency, 
for  the  j)urj)ose.s  of  the  C.hian  Water  Act 
tbe  final  authority  regarding  Cbsan 
Water  Act  jurisdiction  remains  with 
Id' A. 

•  Ditches  that  are  excavated  wholly 
in  uplands,  drain  only  uplands,  and 
have  less  than  perennial  flow. 

•  Ditcbe.s  that  do  not  contribnie  flow, 
either  directly  or  tbrongb  anothei  water, 
to  ii  traditional  n.'ivig,able  water, 
inlei.slale  water,  tbe  territorial  .s(;as  or  a 
jurisdictional  imponmbnenl. 

•  The  lollowing  leatnre.s: 

aitilicially  irri);ated  area.s  that 

would  revert  to  nplatid  .should 
application  ot  i  1 1  i)’,at  ion  water  to  th.il 
aiea  cease; 

.'irtilicial  lake.s  or  ponds  i.re.'ited  hy 
excavatiii);  and/or  diking,  dry  land  and 
n.sed  excin.sively  lor  such  pnipose.s  .a;; 


sttick  wateiing,,  irri)’,ation,  settliii)’, 

Icisins,  or  rice  >;i'owing; 

'•  aitificial  ladlect ing  p<iols  or 
swimming  pools  creiitcal  hy  (jxcavating 
and/or  diking  dry  land; 

"  small  ornamental  waters  ensited  by 
excavating  and/or  diking  dry  land  for 
|)rimarily  acsslludic  niasons; 

water-filled  d(!|)re.ssions  cnsihid 
incichmtal  to  construction  activity; 

gronndwator,  including 
groundwater  drained  through 
subsurface  drainage  systems;  and 
o  gullies  and  rills  and  non-wetland 
swales. 

The  agencies  do  not  propose  any 
changes  to  the  existing  exclusions  for 
waste  treatment  systems  designed 
consistent  with  the  requirements  of  the 
eWA  and  for  prior  converted  cropland. 
The  eWA  and  current  regulations  also 
provide  a  number  of  exemptions  from 
permitting  for  discharges  associated 
with  specific  activities.  The  rule  does 
not  affect  any  of  the  exemptions  from 
eWA  section  404  permitting 
requirements  provided  by  CWA  section 
404(f),  including  those  for  normal 
farming,  silvicultiire,  and  ranching 
activities.  CWA  section  404(f);  40  CFR 
232.3;  33  CFR  323.4.  The  rule  also  does 
not  affect  either  the  existing  statutory 
and  regulatory  exemptions  from  NPDES 
permitting  requirements,  such  as  for 
agricultural  stormwater  discharges  and 
return  flows  from  irrigated  agriculture, 
or  the  status  of  water  transfers.  CWA 
section  402(1)(1);  CWA  section  402(1)(2); 
CWA  section  502(14);  40  CFR  122.3(f); 

40  CFR  122.2.  The  agencies  propose  for 
the  first  time  to  exclude  by  rule  in 
section  (b)  certain  waters  and  features 
over  which  the  agencies  have  as  a  policy 
matter  generally  not  asserted 
jurisdiction  (see  Section  lll.l  of  this 
jireamble). 

Finally,  in  .section  (c)  of  the  j)roj)osed 
rule  the  agencies  define  a  number  of 
tm  ms,  of  which  “adjacent”  and 
“wetlands”  are  unebanged  from  existing 
(hifinitions  Tbe  term  (idjacenl  means 
bordering,  contiguous  or  neigbboring. 
Waters,  including  wetlands,  .se|)arated 
from  otber  waters  of  tin;  t  Jnited  .States 
by  man-made  dikes  or  barriins,  natural 
river  heitns,  beacb  dimes  and  Ihe  like 
are  “adjacent  waters.”  The  lerm 
nei)>,hboi  ing,  for  pm  jioses  iif  Ihe  lerm 
“adjacent”  in  this  section,  includes 
waters  located  within  tin;  ripaiian  area 
Ol  lloodplain  ol  a  water  idenlilied  in 
pai'ag,raph.s  (a|(  I )  lhrong,h  (ft)  ol  lliis 
section,  or  waler.s  with  a  .shallow 
snli.sin  l.'ice  hydrolog, ii.  connection  or 
conlincd  siirlace  liyilidlog,ic  conneclioii 
to  .such  a  jnrisdicl ional  water.  I  he  term 
ri|)ariaii  .area  niean.s  an  area  hordering,  a 
water  where  .snriace  or  .snb.snriace 
hy(lrolog,y  directly  inihience  Ihe 


ecolog,ical  processes  and  |)lanl  and 
animal  connnnnity  slrnctme  in  that 
are.i.  Kiparian  areas  are  transitional 
areas  between  a(|nalic  and  terrestrial 
ecosystems  that  influence  the  exchange 
of  energy  and  materials  between  lho.se 
ecosystems.  The  term  flood|)lain  means 
an  area  bordering  inland  or  cofistal 
waters  that  was  formed  by  sediment 
dejiosition  from  .sucb  water  under 
j)resent  climatic  conditions  and  is 
inundated  during  jieriods  of  moderate  to 
high  water  flows. 

The  term  tributary  means  a  water 
physically  characterized  by  the  presence 
of  a  bed  and  banks  and  ordinary  high 
water  mark,  as  defined  at  33  CFR 
328.3(e),  which  contributes  flow,  either 
directly  or  through  another  water,  to  a 
water  identified  in  paragraphs  (a)(1) 
through  (4).  In  addition,  wetlands,  lakes, 
and  ponds  are  tributaries  (even  if  they 
lack  a  bed  and  banks  or  ordinary  high 
water  mark)  if  they  contribute  flow, 
either  directly  or  through  another  water 
to  a  water  identified  in  paragraphs  (a)(1) 
through  (3).  A  water  that  otherwise 
qualifies  as  a  tributary  under  this 
definition  does  not  lose  its  status  as  a 
tributary  if,  for  any  length,  there  are  one 
or  more  man-made  breaks  (such  as 
bridges,  culverts,  pipes,  or  dams),  or  one 
or  more  natural  breaks  (such  as 
wetlands  at  the  head  of  or  along  the  run 
of  a  stream,  debris  piles,  boulder  fields, 
or  a  stream  that  flows  underground)  so 
long  as  a  bed  and  banks  and  an  ordinary 
high  water  mark  can  be  identified 
upstream  of  the  break.  A  tributary, 
including  wetlands,  can  be  a  natural, 
man-altered,  or  man-made  water  and 
includes  waters  such  as  rivers,  .streams, 
lakes,  ponds,  impoundments,  canals, 
and  ditches  not  excluded  in  paragraphs 
(b)(3)  or  (4). 

The  term  wetlands  means  those  areas 
that  are  inundated  or  saturated  by 
surface  or  groundwater  at  a  frocjuoncy 
and  duration  sidficient  to  su|)])ort,  and 
that  under  normal  circumstances  do 
su|)])ort,  a  jirevalence  of  vegetation 
ty|)ically  ada|>ted  for  life  in  .saturated 
.soil  conditions.  Wetlands  generally 
include  swamps,  marsbes,  bogs  and 
similar  area.s. 

rlie  lei  III  sifinilicanl  nexus  means  llial 
a  water,  incinding  wetlands,  eitlier 
alone  or  in  combination  with  oilier 
similaily  .situated  waters  in  the  rc)‘,ion 
(i.e.,  llie  walerslied  llial  drains  to  llie 
ncainsi  walci  idenlilied  in  paiag,iaplis 
|a)(  I )  lliron]di  (.1)),“  sijpiilicanlly  a  I  feci  . s 

"  'll  111  till  HIM  ‘*111  1 1  in  I M).*  Mill"  III  If  I  "wfitni  mIhh  1“  iiin 
iitinil  iiilnif  liiiiif.'njtlil V  in  tliifl  flni  iitiintil  l  lin 
ii^'niif  inM  liiivn  iiilni  jiinlofl  "in  llin  tofnini"  In  innfin 
llin  Wiilnirilinfl  lluil  fliiniiM  In  llin  iintiinMl  wiilni 
iflniililiftfl  ill  )iJiiiif*Mi)iliM  (iij(  I J  tliinii^'ii  (ii)(  1).  wliii  li 
wn  Mtini  In  an  llin  Min^'Jn  ^iniiil  nl  null  y  walnittlinil 
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the  chemical,  physical,  or  biological 
integrity  of  a  water  identified  in 
paragraphs  (a)(1)  through  (3).  For  an 
effect  to  be  significant,  it  must  be  more 
than  speculative  or  insubstantial.  Other 
waters,  including  wetlands,  are 
similarly  situated  when  they  perform 
similar  functions  and  are  located 
sufficiently  close  together  or  sufficiently 
close  to  a  “water  of  the  United  States” 
so  that  they  can  be  evaluated  as  a  single 
landscape  unit  with  regard  to  their 
effect  on  the  chemical,  physical,  or 
biological  integrity  of  a  water  identified 
in  paragraphs  (a)(1)  through  (3). 

li.  Traditional  Navigable  Waters 

EPA  and  the  Corps’  existing 
regulations  include  within  the 
definition  of  “waters  of  the  United 
Slates”  all  waters  that  are  currently 
used,  or  were  used  in  the  ])ast,  or  may 
1)(!  .susce])til)le  to  use  in  interstate  or 
foreign  connuerct!,  including  all  w.iters 
which  are  snhject  to  the  ehh  and  flow  of 
the  tide.  See,  e.g.,  33  CFR  32H. 3(a)(1):  40 
CFK  230.3(s)(l);  40  CFK  122.2  (“waters 
of  lh(!  I  )..S.”).  This  .section  of  llu! 
Ktgnlation  encoinpas.ses  tliose  waters 
that  ai*;  oilen  lehtiKMl  to  as  “Iradilioiial 
iiavigahle  walei.s."  I'Ih!  ageiK.ies  do  not 
|iio|)o.se  lo  make  any  (:liatig,e,s  lo  lhit> 

.sei  tiuii  ol  llie  mgelalioe.  See,  Appendix 
M,  I  .egal  Aiialyiiis. 

I'oi  pm  |io,seri  iil  (  iWA  jiii  isde  linn, 
wiilei.'i  wdl  he  I  nmiidei  ed  liadilinnal 
navi|'ahle  walmri,  and  llins  (a||  I  )  walein 
nndei  I  he  |  a  n|  x  ise(  I  i  n  In,  d 

•  I  hey  aie  rmlijei  I  In  iier  linn  'I  tn  III 
nl  I  he  K  I  vei  M  and  I  lai  hni  n 

Appi  njii  iaiinmi  Ai  I  nl  llt'I'l, 

•  A  l  edeial  i  mill  han  deleimined  lhal 
die  walri  hndy  ei  navi|',ahle  in  lai  I 
nndei  I'edeial  law, 

•  I  hey  aie  waleia  i  niienlly  liein|> 
used  Ini  (  tiinmeK  i;d  iiavij’alnm, 

im  lndni|’ (  nnmieM.ial  waledinine 
lei.iealinn  (Ini  example,  hnal  lenlal.s, 

)',ii  ided  I  isli  i  11)’,  1 1  i  p.s,  ni  walei  .'d  i 
Inin  nameni'd; 

•  They  have  hisini  ii.ally  heen  used 
Ini  (.nmniercial  navi)',alinn,  incliidiii)', 
cnnnneicial  walei  hni  ne  reciealinn;  ni 

•  They  are  sn.sceptihle  In  heiii)’  ii.sed 
in  die  liiliire  Inr  commercial  navi)’,alion, 
iiichiding  commercial  walerhorne 
recreation.  .Snsceptihilily  lor  iiitine  use 
may  he  determined  hy  examining  a 
nnniher  of  factors,  including  lln; 
physical  characteristics  and  the  capacity 
of  the  water  to  he  used  in  connnercial 
navigation,  including  connnercial 
recniational  navigation  (for  example, 
.size,  depth,  and  flow  velocity),  and  the 
likelihood  of  future  commercial 
navigation,  including  commercial 
waterborne  recreation.  While  a 
traditional  navigable  water  need  not  be 
capable  of  supporting  navigation  at  all 


times,  the  frequency,  volume,  and 
duration  of  flow  are  relevant 
considerations  for  determining  if  a 
water  body  has  the  physical 
characteristics  suitable  for  navigation.  A 
likelihood  of  future  commercial 
navigation,  including  commercial 
waterborne  recreation,  can  be 
demonstrated  by  current  boating  or 
canoe  trips  for  recreation  or  other 
purposes.  A  determination  that  a  water 
is  susceptible  to  future  commercial 
navigation,  including  commercial 
waterborne  recreation,  must  be 
supported  by  evidence. 

This  proposal  does  not  affect  the 
scope  of  waters  subject  to  state 
assumption  of  the  section  404  regulatory 
program  under  section  404(g)  of  the 
UWA.  See  CMS! A  .section  404(g).  The 
sc:o])e  of  waters  that  are  subject  to  state 
and  tribal  j^onnitling  is  a  .se])ara1o 
iiKjuiry  and  must  be  based  on  the 
staintory  language  in  (;WA  section  404. 
.Stales  administer  ajiproved  UWA 
section  404  |)n)gram.s  for  “waters  of  the 

I  Inited  .Stales”  within  the  state,  except 

those  watei's  remaining  nndei  (imps 
jiii  isdici ion  piirsiiaiil  lo  ( iWA  section 
4ll4(g)(  I )  as  ideiil  ilied  in  a 
Memoiandnm  ol  AgreenienI  ''  helween 
ihn  sliile  iind  Ihn  ( ioi  ps.  40  (  if'K  iC’lit.  I  4; 
40  (  il  R  23:i.'/0((  40  (  il  K 

iVlit  7  I  |d||i')  (  ill'll  dii.iilnm  ol  will nis  lln il 
iiie  snh|ni  I  lo  iissnmplion  hy  shilns  oi 

I I  dins  o  I  ml  nil  I  ion  liy  I  hn  (  ioi  p;.  i  onid  I  in 
nnidn  lhion)'li  ii  snpiiinln  pi  o(  nsfi  iiiidni 
sni  lion  4  04 ()') 

C  hili  n.liitr  Wiih  n. 

I  I  in  n  X  11:1  III)’,  I'.r  A  mid  (  .oi  ps 
I  n)’nliil  ions  dninin  “wiilnis  ol  llin  I  Iniind 
.'.liilns"  lo  nil  liidn  ininishiln  wiilnis, 
on  liidiii)’  nilnisliiln  wnlliinds  mid  llin 
II)’, mil  ins'  pioposid  lodiiy  dons  mil 
I  hmi)’n  I  hill  piovision  ol  Ihn  in)’nliilions 
Ininishiln  wiilnis  would  i  onininn  lo  hn 
"wiilnis  ol  ihn  I  Iniind  .Shilns”  nvnn  il 
llinymnnol  niivi)’,iihln  loi  pin  posn.'i  ol 
I'ndniiil  in)’,nhilion  nndni  (ii||  I  )  mid  do 
mil  i.onnnci  lo  such  wiilni.'i.  Moinovni , 
hncmisn  ininishiln  wiilni.'i  iirn  “wiilni;;  ol 
Ihn  I  Iniind  .Shilns”  nndni  Ihn  ( iWA,  Ihn 
a)’,nncins  are  |iro|iosi ii)’,  lo  conliniie  lo 
include  as  jm  isdiclion.il  li  ihiitiirin.':  lo 
inlerstale  Wiilers,  waters  ad jiicenl  lo 
interslain  waters,  waters  adjaceni  to 
tributaries  of  interstate  waters,  and 
“other  waters”  that  have  a  .significant 
nexus  lo  inlerstale  waters. 

As  discussed  in  more  detail  in 
Ap|)endix  11  to  this  |)reamt)le,  the 
language  of  thefiWA  indicates  that 
(iongre.ss  intended  the  term  “navigable 


^hink  lo  Micliif’iin’s  iiiul  Now  Jor.soy’.s 
Moinonindiiin  of  Agrooinont  with  tho  Army  (iorjis 
of  Knginoor.s  idontifying  which  wator.s  of  tho  US 
romain  under  tho  Corps'  jurisdiction.  htlp://wat(;r. 
opa.f’ov/typc/wctlands/initiativcjiidox.cfm. 


waters”  to  include  interstate  waters 
without  imposing  a  requirement  that 
they  be  traditional  navigable  waters 
themselves  or  be  connected  to 
traditional  navigable  waters.  The 
precursor  statutes  to  the  CWA  always 
subjected  interstate  waters  and  their 
tributaries  to  Federal  jurisdiction.  The 
text  of  the  CWA,  specifically  CWA 
section  303  that  establishes  ongoing 
requirements  for  interstate  waters,  in 
conjunction  with  the  definition  of 
navigable  waters,  provides  clear 
indication  of  Congress’  intent  to  protect 
interstate  waters  that  were  previously 
.subject  to  Federal  regulation.  Other 
provisions  of  the  .statute  provide 
additional  textual  evidence  of  the  scope 
of  the  primary  jurisdictional  term  of  tho 
CWA. 

While  congressional  intent  is  clear, 
tin;  agencies  also  have  a  long.standing 
regulatory  interpretation  that  interstate 
waters  fall  within  the  .scope  of  CWA 
jurisdiction.  The  agencies’ 
interpretation  was  promulgated 
coiitemporaneonsly  with  the  passage  ol 
llie  ( iWA  and  is  consi.sleni  with  Ihe 
staliilory  and  legislalive  hislory  ol  Ihe 
(  iWA.  Em  I  hei  Him  e,  ihe  .Siipieiiie  I  Imiil 
has  never  addressed  Ihe  (  iWA’.’i 
I  iivera)'e  ol  iiilerslale  walers,  and  il  is 
mil  leasmialile  lo  lead  ils  decisions  in 
.'»l'l''/\ A/(  .1 and  /^(//l(/m»,•.  lo  i|neslloii  Ihe 
jinisdii  lional  slalns  ol  inlecslale  waleis 
Ol  lo  iiiipo.se  aildilional  jiiiisde  liomil 
I  ei  p  1 1 1  ei  mini  s  on  iiileiiilale  waleis 

1 1  IS  leasomilile  lo  assei  I  jiii  isdii  I  ion 
ovni  1 1  ilmlm  les,  ad jai  mil  wellamismid 
"olliei  waleis”  lhal  have  a  si)’,inlii  aiil 
iiexns  lo  inleislale  waleis  i  oiisisleni 
willi  die  liaiiiewoit  esialil  islied  hy 
jiislli  e  I'  eiinedy  in  I  ti  ij  k  int  loi 
eslalilishiii)'  |niisdii  lion  ovei  walms 
wilh  a  si)’,iidicanl  iiexm:  lo  1 1  ml  il  lonal 
na vi)’,alile  walms.  jm.lice  f  miiiedy'.’: 
.'ilandai  d  seel  s  lo  ensni  e  I  ha  I  walm  s 
(  !oii)’,i  es.'i  iiilmided  lo  .’inlijei  I  lo  f  edmal 
jni  isdii  lion  are  indeed  prolei  led,  holh 
hy  ieco)’,ni'/.in)’,  lhal  w.iler.s  and  wellands 
wilh  a  .';i)’,nil icmil  nexus  lo  Iradilioiial 
navi)’,ahle  waler.’;  and  iiilerslale  waler.'i 
h.'ive  iiiiportani  heiielicial  ellecis  on 
lho.se  walers,  and  hy  reco)’iii/.iii)’,  lhal 
polhiliiig  or  desi royiii)’,  walers  wilh  a 
.si)’,iiificanl  nexus  can  harm  dowii.slre.im 
jnrisdiclimial  waters.  As  Congress 
intended  lo  jirolect  interstate  waters,  tin 
agencies  jiropo.se  lo  also  |)rolecl 
interstate  walers  hy  defining  “walers  of 
Ihe  United  .Slates”  lo  include  Irihniaries 
to  intcMstatc!  waters,  waters  adjiicenl  lo 
interstate  waters,  watms  adjac:enl  to 
tributaries  of  intru.stato  waters,  and 
“other  waters”  that  have  a  significant 
nexus  to  inter.state  waters.  For 
additional  discussion  of  the  agencies’ 
interpretation  of  the  CWA  with  respect 
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to  interstate  waters,  see  Appendix  B  to 
this  preamble. 

D.  Territorial  Seas 

The  CWA  and  its  existing  regulations 
include  “the  territorial  seas”  as  a  “water 
of  the  United  States.”  The  agencies 
propose  to  make  no  changes  to  that 
provision  of  the  regulation  other  than  to 
move  the  provision  to  earlier  in  the 
regulation.  The  CWA  defines  “navigable 
waters”  to  include  the  territorial  seas  at 
section  502(7).  The  CWA  goes  on  to 
define  the  “territorial  seas”  as  “the  belt 
of  the  seas  measured  from  the  line  of 
ordinary  low  water  along  that  portion  of 
the  coast  which  is  in  direct  contact  with 
the  open  sea  and  the  line  marking  the 
seaward  limit  of  inland  waters,  and 
extending  .seaward  a  di.stance  of  three 
miles.”  The  territorial  seas  establish  the 
s(!award  limit  of  “watcas  of  tin;  United 
.States.”  As  the  ttaritorial  seas  arc;  also 
chsarly  |)rot(!(:ted  hy  llu!  ( IWA  (they  an; 
al.so  traditional  navigable  waters),  it  is 
r<;asoiiahl(t  to  iisit  lor  protitcling  the 
leriilorial  stsis  jnstice  Keiioedy’s 
sigiiilicaiil  nexus  Iramework  that 
proliicis  liadilional  navigable  waters. 

The  |)i  ii|)o.se<l  rule  rellei.ls  that. 

Imiiomiilinrnl:. 

The  agent  ies  tin  ni tl  | ti  o| ti iras  In  inal  e 
any  snhsliinlive  t  lianges  In  llie  exisloig 
ntgnliilni  y  langiiagii  willi  ii!S|ittf  I  In 
I  ni|  inn  III  liniails  nl  walei  s  nl  liei  wise 
ilelnieil  iis  ‘waleis  nl  llie  I  liilleil  .‘.tales' 
initlei  I  li  I  s  I  lei  I II 1 1 1  nil  I  lie  t  liangits 
I II  n|  It  isei  I  III  e  I  lie  1 1  y  ing 

1 1 II I  Mil  nil  I II  Mini  s  me  jiiiisilii  linnal 
lull  aiise  as  a  legal  iiiallei  an 
I  n  1 1 II  a  I  III  I  nieni  nl  a  "walei  nl  llie  I  Inileil 
‘.lilies"  leinains  a  "walei  nl  llie  I  Inileil 
.‘.lilies"  anil  liei  aiise  si  lenliln  1 1 lei al  1 1 1 e 
ileninnsliales  llial  i  in  |  ii  ii  i  in  I  nien  I  s 
I  mil  1 11  lie  In  si|'n  1 1  ii  mil  I  y  a  I  lei  I  I  lie 
I  lienni  al,  |iliy.si(  al,  ni  lanlngii  al 
inlegiily  ni  ilnwnsliemn  walei.n 
liaililinnal  navi)>ahle  waleis,  inlei.nlale 
waleis.  III  Ihe  leiiilniial  seas  The 
.'  in  I  a  enie  (  inni  I  has  i.nn  I  ii  nieil  that 
ilannning,  ni  ini|innniling,  a  ‘‘water  nl  the 
I  Inileil  .'ilale.s''  lines  mil  make  the  walei 
mill  jni  isilii  linmil.  Srr  S.  I).  Wurirn  ( lo. 
V.  Maine  Kd.  of  I'iiivll.  I’ral.,  I  l,.S. 

.'t'/O,  .r/O  n.,5  (y.OOli)  (“|N|ni can  weag.ree 
that  one  can  deiial ionali/.e  nalional 
waters  by  exerting,  private  conirol  over 
Iheni.”).  .Siniilarly,  when  pre, smiled  with 
a  Irihniary  lo  Ihe  .Snake  Kiver  which 
Hows  only  ahont  two  months  |)er  year 
because  of  an  irrigation  diversion 
stnicinre  installed  upstream,  the  Ninth 
Circuit  has  opined  “it  is  douhtfid  that  a 
mere  man-made  diversion  would  have 
turned  what  was  j)art  of  the  waters  of 
the  United  States  into  something  el.se 
and,  thus,  eliminated  it  from  national 
concern.”  U.S.  v.  Moses,  496  F.3d  984 


(9th  Cir.  2007),  cert,  denied,  554  U.S. 

918  (2008).  As  a  matter  of  policy  and 
law,  impoundments  do  not  de-federalize 
a  water,  even  where  there  is  no  longer 
flow  below  the  impoundment.  Where 
flow  continues  below  the 
impoundment,  it  is  straightforward  to 
analyze  the  stream  network,  above  and 
below  the  impoundment,  for  connection 
to  downstream  traditional  navigable 
waters,  interstate  waters,  or  the 
territorial  seas. 

The  agencies  also  note  that  an 
impoundment  of  a  water  that  is  not  a 
“water  of  the  United  States”  can  become 
jurisdictional  if,  for  example,  the 
impounded  waters  become  navigahle-in- 
fact  and  covered  under  paragraph  (a)(1) 
of  Ihe  rule. 

The  exi.stiug  agency  regulations 
provide  that  im])ouiulment.s  of  “waters 
of  Ihe  United  .Slates”  remain  “waters  of 
the  United  .Slates”  and  the  agencies  do 
not  propo.se  any  snhstanlive  revisions  to 
lhal  coni|)onent  ol  the  regnlalion.  In 
iiililition,  Irihnlaries  lo  an  impoiimlmenl 
III  a  “water  ol  the  I  Inileil  .Stales”  are 
“waters  ol  Ihe  I  Inileil  .Stales”  niiilei  this 
piopo.seil  rule.  As  a  mailer  ol  law  anil 
science,  an  iiii|ioniiilment  lines  mil  cni 
nil  a  cninieclinn  helweeii  n|i.slieam 
1 1 1  hill ai  ins  anil  a  iln  wie.li  earn  (a  )|  I  | 

I  In  niigli  (a  )|  'I  I  waliti ,  sn  1 1  il ml ai  ins  ahnvii 
lint  iiiipniiiiilniitiil  am  slill  i  ni  isii  liti  iti  I 
1 1 1  hill  ai  y  I  n  a  i  Inwiisl  i  itaiii  |a  ||  I  )  I  In  niigli 
|a)|  1)  waliii  nvitii  wliitm  lliii  llnw  nl 
waliti  IS  I  III  pm  liii  I  linn  In  lliii 
1 II I  pnii  III  1 1  iim  1 1  .‘.I  iiuilllii  I  ilni  al  III  11,  as 

wall  as  lint  agiiiii  ins'  si  imilllii  ami 
li’i  linn  al  nv  |  mi  I  isn,  ami  piai  In  al 
I  I  n  I  w  Im  l)'ii  I  III  1 1 1 1  III  1 1  ml  i  ii  i  pnii  in  I  iiiiiii  Is 
liavii  I  liitmii  al.  pliysn  al,  ami  liiningn  al 
itllm  Is  nil  ilnwiisl  mam  walnis  |’;mi 
Appiimlix  A,  .‘.I  niiililn  la/nlnm  n) 

Appamlix  A  ilisi  iissiis  lint  i  nm  liisinii 
llial  il  is  ma.'siiialile  In  maiiilam 
|iiii.siln  linn  nvei  impniimlimnils  nl 
“waler.t.  nl  lint  I  Inileil  .'.lales”  mil  niily 
as  a  legal  mallei ,  Inil  liecamat 
impniimimeiils  iln  mil  sevei  Ihe  ellect.s 
Ihe  impniimleil  “waters  nl  Ihe  I  Inileil 
.‘ilale.’;"  have  nii  Ihe  chemical,  physical, 
nr  hinln|>,ical  i  iilef’i  il  y  nl  (a  )|  I )  I  lirnng,li 
(a)(3)  walitrs. 

/•'.  Ii  il>al(n  irs 

I  Imler  Ibis  proposal,  the  agencies 
jirovidi!  a  (l(!riuil  ion  of  “I  ri  hut  ary” 
siipiiorled  hy  Ihe  .scientific  I iliiratun;. 
The  agencies  al.so  propose  that  all 
waters  that  mecM  the  |)ropo.sed  definition 
of  tributary  are  “watcirs  of  the  United 
.Stat(!s”  hy  rule,  uid(!.s.s  exc.luded  und(;r 
.section  (h),  hecau.se  tributaries  and  the 
ecological  functions  they  provide,  alone 
or  in  combination  with  other  tributaries 
in  the  watershed,  .significantly  affect  the 
chemical,  physical,  and  biological 


integrity  of  traditional  navigable  waters, 
interstate  waters,  and  the  territorial  seas. 

With  today’s  proposed  regulation,  the 
agencies  confirm  that  these  tributary 
waters  have  a  significant  nexus  to  a 
traditional  navigable  water,  interstate 
water,  or  territorial  sea  such  that  they 
are  “waters  of  the  United  States” 
without  the  need  for  a  separate,  case- 
specific  significant  nexus  analysis.  In 
practice,  under  this  proposal  any  water 
that  meets  the  definition  of  tributary 
(and  is  not  excluded  under  section  (b) 
of  the  proposed  rule)  is  a  “water  of  the 
United  States,”  and  the  agencies  would 
only  need  to  determine  that  a  water 
meets  the  definition  of  “tributary.”  See 
Appendix  A,  Scientific  Evidence  (Part  I, 
Discussion  of  Major  (’.onclusions  2. A; 

Part  11,  i);  and  Apj)endix  H,  Legal 
Analysis. 

Tributaries  have  a  sigiiificanl  im|)a(;t 
on  the  chemical,  physical,  ami 
biological  inlegrity  of  waters  into  which 
they  eventually  flow  iuclmliiig 
liadilional  navigable  waters,  inlerslate 
waters,  ami  Ihe  leriilorial  seas  ami 
limy  have  a  sigiiilicaiit  nexus  ami  Ihiis 
am  jiii  isdici  ioiial  as  a  category.  Tim 
)*mal  majorilyol  ti  ihiilai  ins  am 
Imai  I  water  .si  mams,  am  I  wimlliei  limy 
am  peiemital,  i  iileim  il  litiil ,  oi 
epimmeial,  limy  play  an  impoilaiil  lole 
III  lint  1 1  iiiispoi  I  III  walei,  sei  li  iimiil.'t, 
iiigaiin  mallei,  iiiilimiils,  ami  i  ii  gaiiisms 
III  I  II  1  wmil  mum  itii  viiiiiiimtiils 

I  1 1 1 II I  la  I  ms  sitivit  III  riliim  wiiliti.  Ilinmliy 
iitiliii  mg  I li II II II iig .  |iiiiviilii 

liiiigitiii  liitiim  al  lion  Inins  llial  linlp 
nianilam  walin  i |i la 1 1 1  y .  1 1  ap  a i n  I 
lianspiiil  siti  1 1  mini  Is,  lianspnil.  slum  anil 
niiiilily  |iiillnlanls,  piuvnle  lialiilal  liii 
plani'i  anil  animals,  anil  snslain  lint 
liiiiliigii  al  piiiilni  livily  ul  iliiwn';l  mam 

I I  via  s.  lilt  It.'!  anil  eitl  nai  iiis 

I  Wlial  i'l  a  “liilinlaiy”  lin  pnipiisits  ul 
lint  |iiupuMtil  I  egii  lal  inn  y 

rim  pi  I  ipo.Mtil  I  II  lit  I  litl  nm.s  “  I  iiliiilai  y  “ 
a.s  a  walei  pliytiii  ally  i  liaiai.lei  i/.eil  liy 
llm  pietaince  ol  a  lied  ami  liankt:  ami 
iiidinary  liig,li  walei  niaik,  a.':  deliimil  al 
.'t!t  (  il'P  328.3(e|,  wliii.li  conirilinles 
Mow,  eillmr  directly  or  llnong,h  anollmi 
walei,  lo  a  water  idenlified  in 
parag.rapli.s  (a)(  I)  throng, li  (4).  In 
addilion,  wellands,  lakes,  and  ponds  are 
Irihnlaries  (even  if  lliity  lack  a  hitd  and 
hanks  or  ordiiiary  high  water  mark)  if 
limy  coulrihiite  flow,  (tilher  diritclly  or 
through  another  water  lo  a  water 
identified  in  paragrajihs  (a)(1)  through 
(3).  A  waUir  lhal  otherwi.se  (pialifies  as 
a  tributary  under  this  definition  does 
not  lose  its  status  as  a  tributary  if,  for 
any  length,  there  are  one  or  more  man¬ 
made  breaks  (.such  as  bridges,  cadverts, 
pipes,  or  dams),  or  one  or  more  natural 
breaks  (.such  as  wetlands  at  the  head  of 
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or  iiloiiy,  I  In;  run  oi  n  .si main,  i Inin  is 
pilns,  linnldni  linids,  or  a  slinain  dial 
Hows  nndnii'innnd)  sii  lini)’  as  a  linil  and 
hanks  and  an  inilinary  ln).’,li  walni  mark 
nan  lin  idnniilind  npslinain  iil  llin  liii;ak. 

A  li  ilinlai  Y,  iin  .lndiii).'  wnllands,  (  .an  I  in 
a  nalnial,  man  allnind,  m  man  madn 
walni  and  ini.Indns  walnis  sni  li  as 
iivms,  nlinams,  lalns,  |Mmdn, 
impimndmnnis,  i.anals,  .md  dili  lins  mil 
iiKi  Indnd  in  paia);iapli  |li||  t)  in  |'l| 

WInIn  llin  iif'nni  ins  liavn  mil  dniinnd 
liilinlaiy  m  any  |iinvnins  in|'nlaliiin,  llns 
piiipiisnd  dnliniliim  is  i  iinsisinni  willi 
li  m|',  slaiidm|>  pi  ai  In  n  and  li  isli  ii  n  a  I 
im|ilnnnmlalnm  iil  I  !WA  |iiii)’iams  II  is 
nnpiiilani  In  iniln  llial  liiday's  piupnsnd 
dnliiiilniii  alsn  is  liasnd  im  linsi  availaliln 
SI  inin  II  and  llin  ininni  iil  lint  I  iWA 

I  II  mnni  lliis  dnlitiilinn,  a  walni  nnnd 
mil  I  I  ml  I  il  mill  I  li  iw  dn  ni  1 1  y  li  i  an  (a  ||  I  | 
llniin)di  I  a  II 4  )  walni  As  llin  dni  mil  inn 
mains  i  Inai,  llin  walni  may  i  nnliilinin 
llnw  dnni  lly  in  may  i  nnliilinin  llnw  In 
annilini  walni  in  walni  s  wliii  li 
nvnninally  llnw  inIn  an  |ii|(  I  I  llnnn)’li 
(a)(4|  walni.  Ivssnniially,  llin  walni  mnsi 
III!  pin  I  III  a  liilinlaiy  sysinm  1 1  nil  di  ai  ns 
In  an  |a)(  I )  llnnn)4i  (a)(4  |  walni .  I  I  mini 
llin  pinpnsnd  dnfinilinn,  In  lin  a 
‘'liilinlaiy,"  in  addilinn  In  inipiiiiii)',  dial 
a  walni  cnnlrilinln  llnw  In  a  liadilinnal 
navij’aliln  walni,  ininislain  walni  ni  dm 
Inirilnrial  sna,  llin  walni  mnsI  also  liavn 
a  hnd  and  hanks  and  nidinaiy  high 
walnr  mark  (nx(;n|)l  whnrn  a  wnlland  is 
a  Irihniaryj,  hncan.sn  lim.sn  Inaliirns 
gniKtrally  an;  jiliysical  indicalors  ol 
How.  Tlu!  ag(!n(:i(!S  idnniilind  Iluisn 
tributary  c.haractnristic.s  as  indinalivt; 
that  thn  watnr  is  thn  typn  of  hydrologic, 
fnaturn  protected  under  the  C]WA 
because,  for  example,  of  a  tributary’s 
ability  to  transport  pollutants  to 
downstream  traditional  navigable 
waters,  interstate  waters,  and  the 
territorial  seas,  and  thereby  have  a 
significant  effect  on  the  chemical, 
physical,  or  biological  integrity  of  a 
water  identified  in  paragraphs  (a)(1) 
through  (a)(4). 

The  flow  in  the  tributary  may  be 
ephemeral,  intermittent  or  perennial, 
but  the  tributary  must  drain,  or  be  part 
of  a  network  of  tributaries  that  drain, 
into  an  (a)(1)  through  (a)(4)  water  under 
today’s  proposed  rule.  When 
considering  whether  the  tributary  being 
evaluated  eventually  flows  to  an  (a)(1) 
through  (a)(4)  water,  the  tributary 
connection  may  be  traced  using  direct 
observation  or  U.S.  Geological  Survey 
maps,  aerial  photography  or  other 
reliable  remote  sensing  information,  or 
other  appropriate  information.  A  bed 
and  banks  and  ordinary  high  water  mark 
(OHWM)  generally  are  physical 
indicators  of  water  flow.  These  physical 


indiciiliirs  can  In:  i:ii:ali;il  by  npbimmial, 
inli;rniitli;nl,  and  pnnmnial  lliiws. 

Tin;  agi;n(:ii;;i’  priipii;a;(l  ilnliiiiliiin  iil 
"li  ilinlai  y"  ini:ln(li;;i  walnrs  .micIi  a.s 
iivi;i;i,  .slniam.'i,  laki;.'i,  impiinnilmimlii, 
will  lam  bi,  I.anals,  and  ilili  liiis  mil 
iiHi  liiili;il  in  .'ii;i.liim  |li|  llial,  mllmi 
1 1  n  III  1 1  y  I II  I  II  1 1  ingli  I  il  Inn  li  ibnlai  inn, 

I  imvny  walni  In  1 1  ai  I  il  ii  ina  I  navi)’aliln 
walnin,  inininl.iln  walnin,  in  llin 
Ini  I  llin  nil  sna.’i.  A  li  ilinlai  y  i!i  a 
lnii|’ilmlmal  nni  lai  n  Inaimn  llial  inimlls 
liiim  iliini  liimal  f.nilai  n  walni 
imivnmnnl  anil  MiibmnnI  ilynamn  !i 
ilnmnmil  lalnil  by  llin  piiiMnn  n  nl  bnil 
anil  bants,  bnllimi  anil  lalnial 
bimiiilai  ins.  Ill  nllini  milii.alni  s  nl 
(  (I  IWM  Till!  mnvnmnni  nl  walni 
I  III  nn|>li  a  liilinlaiy  i  an  1 1  anspni  I 
pnllnlanis  In  ilnwnslinam  |a||  I  |  llnnn)4i 
(a||4|  walnis,  as  nilinn  i  linmn  als 
ilissnivnil  in  snspnminil  in  llin  walni 
I  niimm  in  ailsnilinil  In  snilimnni 
pa  1 1  II  Ins. 

rill  1  nx  isl  I  n|’  (  s  n  p.s  i  npn  lal  inns  i  Ini i  iin 
(  )l  I WM  as  llin  1 1  nil  nn  I  Im  .slim  n 
nslalili.slmil  by  llm  llm  Inalinns  nl  v/valni 
anil  inilii.alnil  by  physical 
I  I  nil  acini  isl  ics  sni.li  as  a  cinai ,  nalnial 
linn  impinssnil  nn  llm  banks,  slmlvin)’, 
clian)’,ns  in  llm  cliaracini  nl  snil, 

(In.sl  I  ncl  inn  nl  Innnslrial  vn)>nlalinn,  llm 
prnsnncn  ni  lillnr  and  dnbii.s,  in  nllmi 
a|)|nn|iriali;  nmans  llial  cnnsidni  llm 
cbaiacinrisi ics  nl  llm  sinrnnnding  areas. 
.Tt  (il'K  .'(2>t.;t(e|.  Tliat  definilinii  is  mil 
changed  by  Inday's  |)rnpnsed  rule.  In 
many  Iribnlaries,  the  bed  is  llial  pari  of 
Ibe  channel  below  llm  Ol  IWM,  and  llm 
banks  often  extend  above  the  OIIWM. 
Indicators  of  an  OllWM  may  vary  from 
region  to  region  across  the  country. 

IJnder  the  proposed  definition  of 
tributary,  the  upper  limit  of  a  tributary 
is  established  where  the  channel  begins. 
Note  that  wetlands  can  be  providing 
flow  into  a  tributary  at  the  upper  limit 
of  the  channel  and  these  would  also  be 
jurisdictional.  The  OHWM  generally 
defines  the  lateral  limits  of  a  water,  and 
its  absence  generally  determines 
whether  a  tributary’s  channel  or  bed  and 
banks  has  ended  such  that  the  upper 
limit  of  the  jurisdictional  tributary  is 
identified.  However,  a  natural  or  man¬ 
made  break  in  bed  and  banks  or  OHWM 
does  not  constitute  the  upper  limit  of  a 
tributary  where  bed  and  banks  or 
OHWM  can  be  found  farther  upstream, 
as  discussed  below. 

In  many  tributaries,  there  are  often 
natural  or  man-made  breaks  in  the 
presence  of  a  bed  and  banks  or  ordinary 
high  water  mark  while  hydrologic 
connectivity  remains.  For  example,  in 
some  regions  of  the  country  where  there 
is  a  very  low  gradient,  the  banks  of  a 
tributary  may  be  very  low  or  may  even 
disappear  at  times.  Also,  in  many 


iiiti;riiiilli;iit  iiiiil  iipimiimi <il  I ribiiliiriiis, 
iiicliiiliiig  dry  liiiiil  .syslimi.s  in  llm  m  id 
iiiiil  .sniiii  ill  id  wn.sl,  (  )l  I  WM  iiidiciilm.s 
ciiii  In;  diiiciiiiliiniiiii.s  williiii  mi 
iiidividiiiil  li  ibiilmy  dim  In  llm 
V'iiiiiilidily  in  liydinlngic  mid  climiilic 
Il  d  1 1  mm  iiti.  llm  iigniii  iiifi  pinpii.'ii;d 
dniiniliun  nl  "lidinimy"  iiddiiiuiinn  IIiiimi 
I  IK  nim.lmii  iiH  mid  nliiliiii  lliiil  wiilnin 
1  bill  nmiil  I  Im  dill  mil  inn  nl  1 1  ilinim  y 

I  Ilium  II  1 1  ilinl  ill  llin  II VI  in  d  nin  li  I  ii  iiid  n 
ni  I  III  A  Will  I II  1  bill  nl  Inn  winii  ipiiili  linn 
nn  il  lidinimy  niidin  llm  pinpnniid 
diilinilinn  ilniin  nnl  Innii  lin  nliilnn  nn  n 

I I  il  mini  y  d  .  Ini  nn  y  bin|>l  b  ,  I  Inn  ii  m  ii  nnii 

III  nini  II  inmi  inndit  bi  mil  n  | nni  b  nn 

III  id)’iin,  I  II  Ivin  In,  pi  pn.n,  ni  dninnl,  ni  nim 
III  nini  II  nnl n I  nl  I ii  iint  .n  (nni  b  nn  dnl ii  in 
pi  bin,  bnnblin  lmldn,ni  nnliiinni 
nii|'nmnl  Ilinl  llnwn  niidiii  |’i  nnnd  |  nn 
Inn)',  nn  n  bud  mid  limit  n  mid  nn  nidinm  y 
bi)'b  wnlin  mint  i  nn  bn  idnnidmd 
npniiiinin  nl  llm  biiint  l  lm  piiininii  ii  nl 
n  bnd  mid  liniitn  mid  nn  niibnmy  bi)',b 
wnliii  ninit  np.'iliiinm  nl  llm  biiint 
)’,i!ni!inl  I  y  diininn.nl  i  nliin  Ilinl  llm  1 1  il  mini  y 

I  nnlimmn  npniiiinin  nl  llm  binnt 

Wiiliii.':  Ilinl  niiiiil  llm  diibmlinn  nl 

I I  ibiilni  y  I  III  ill  1 1  I  III!  pi  npnniii  I  i  n  In  in  ii 
jin  indici  iiiniil  nvnn  il  Ibnin  i.'i  nn 
inipnnndnmni  nl  nnnm  pnini  nlnii)',  llm 
cnnnnctinn  linni  llm  liilmbiry  In  llm 
(n)(  I )  I  Innngb  (!i)(.'t)  wiiliii . 

I  .nn)',slini(ling,  ng,i!ncy  prnclicii  linn 
idiinlibiid  1 1  ibnini  in.n  ;i.s  including, 
"iintniiil,  mini  .'ilbiriid  nr  niininiiide" 

Wilier  bndie.s.  NiitnrnI,  niiin  iiltered,  and 
niinnuiide  Iribiitiiries  [irovide  ninny  of 
llm  siiine  functions,  especiiilly  iis 
conduits  for  tbe  luovenient  of  wiiter  and 
pollutants  to  other  tributaries  or  directly 
to  traditional  navigable  waters, 
interstate  waters,  or  the  territorial  seas. 
The  discharge  of  a  pollutant  into  a 
tributary  generally  has  the  same  effect 
downstream  whether  the  tributary 
waterway  is  natural  or  manmade  (see 
further  discussion  below  and  Appendix 
A).  Given  the  extensive  human 
modification  of  watercourses  and 
hydrologic  systems  throughout  the 
country,  it  is  often  difficult  to 
distinguish  between  natmal 
watercourses  and  watercourses  that  are 
wholly  or  partly  manmade  or  man- 
altered.  For  example,  tributaries  that 
have  been  channelized  in  concrete  or 
otherwise  have  been  human-altered, 
may  still  meet  the  definition  of 
tributaries  under  the  agencies’  proposed 
regulation  so  long  as  they  still 
contribute  flow  to  an  (a)(1)  through 
(a)(4)  water.  The  agencies’  proposed 
definition  of  tributary  provides  a  non¬ 
exclusive  list  of  the  types  of  waters, 
natural,  man-altered  and  man-made, 
that  may  be  tributaries;  Wetlands,  rivers, 
streams,  lakes,  ponds,  impoundments, 
canals,  and  ditches  not  excluded  in 
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|i<ilii}.Mil|)ll  |l))(’t)  HI  I'lj  III  till;  |ii(i|iii.si;d 
I  II  III. 

I  l|llli;l  llll!  il).M!lll  ilt.'l'  I  II  I  l|  H  l.'iill  ,  wliiiii  il 
liiliiiliiiy  lliiwii  till  iiii).',li  il  wiidiiiiil  mill 
iiiiiillii;i  litliiiliiiy  |i’.)',.,  il  lull  III  .'iliuiiiii 
will  lii  I II 1 1,  1 1  ini  II).’  il  n  (  )l  I WM  I  In  i  iii)’li  1 1  in 
wnl  liiiiil,  1 1  I  niiiiii  ii.’i  il  II  iliiiliii  y,  iiiiil  I  lilt 
wnl  liiiii  I  iImiI  I  ini  iiiinn  liii  in  I  ii  1 1  ilniliii  y 
Wnlliiiiiln  iiiiiy  i  null  iliiiln  lliiw  In  ii 
f.liitiiiii  III  iivni  llunu)'li  I  lull  iiinl  I /ni  I 
llnw  III  ililliinn  llnw,  iiiiil  nniiinl  i  iiiiin 
linlli  Wnlliiiiiln  iiiiiy  iilnii  nni  vn  iin  Wiilni 
Miliii  nn  III  llin  U|i|ini  liiiill  nl  I  iiiiii  I  Wiilni 
.'.liniiiiin  wlinin  llin  i  liiiuuni  lin|>iiin  In 
ll)>lll  nl  llinli  |inlnulliil  In  I  in  liu|iniliUll 

I  null  iliiil III  n  nl  llnw  In  li  iliiiliii  inn  In 
liiiililiniiiil  uiivi|>iililn  wiilnin,  iiilninliiln 
Wiilni  n ,  III  I  lilt  Ini  1 1  llll  lii  I  niiiin,  llin 
ii|’,nui  inn  |iin|innn  ii  ilnliiillinii  nl 

II  iliiiliii  y  wliii  II  nil  liiilnn  niii  li  wnlliiiiiln 

III  I  I  Him  iiinliiiii  nn,  wnlliiiiiln  iiiiiy  nni  vn 
iin  llin  I  nil  I  ini  linn  I  ml  wnni  i  ii  1 1  il  iiiliii  y 
iiliil  iiiinllini  liiliiiliiiy  III  nvnii  ii 

1 1  ill  1 1 1  iniiiil  iilivi)'iililn  Wiilni,  mlninliiln 
Wiilni,  III  llin  Iniiilniiiil  niiiin  I'lii 
wnlliiiiil  1 1  iliiiliii  in.'!,  Wiilni  iiiiiy  llnw 
lliiiiiii’li  liiiiiilnil  I  liiiiiiinl’i  dull  iil.nii 
llll  liiiln  wnlliiiiiln  in  lliinu)’,li  ii  iiiii  nl 
•iliniiiii  wnlliiiiil  dull  ilnnn  uni  liiivn  ii  linil 
iiiiil  liiiid  n  null  I  II  I  WM 

II  i.n  din  n);nui  in.'i’  iiilniil  Ilinl  llin 
I  Ini  i  II  i  I  inn.',  in  Ilii.';  |irn|iii.';nil  ruin 
|iiiiviiln  n.'i  uiui:li  niniily  null  in).;ulnlniy 
nnrliiiiily  ;i.s  |iiin.‘;ililn.  Wliiln  il  i.n 
iui|i(ii liiiit  III  iiii  liidn  wnllniid.n  llinl 
nniiiinci  ii|i.strniiin  iiiiil  diiwii.sl rnniii 
|Hirlion.n  nl  n  triliiitiiry  ;i.s  jni  isdici  iniinl 
wjilnrs  l)(!(;fms(;  lluiy  n  signilicniil 
iicxiis  In  dnwnsinimn  (ii)(l)  llirniigli 
(<i)(4)  waters,  llin  agniicins  rnengni/n  dial 
il  may  add  an  nlniiinnl  nl  nncorlaiiity  In 
tlio  dofinilinn  nl  Irihutary  In  inchido 
foaturos  as  tribiitarios  which  dn  nnt  have 
a  hed  and  hank  and  OllWM.  An 
alternate  apprnach  wnuld  he  tn  clarify 
that  wetlands  that  connect  tributary 
segments  are  adjacent  wetlands,  and  as 
such  are  jurisdictional  waters  of  the 
United  States  under  (a)(6).  In  this 
approach,  a  tributary  would  be  defined 
as  having  a  bed  and  bank  and  OHWM, 
and  the  upper  limit  of  the  tributary 
would  be  defined  by  the  point  where 
these  features  cease  to  be  identifiable. 
(Note  that  natural  or  manmade  breaks 
would  still  not  sever  jurisdiction  if  a 
tributary  segment  with  a  bed  and  bank 
and  OHWM  could  be  identified 
upstream  of  the  break.)  Wetlands  would 
not  be  considered  tributaries,  but  would 
remain  jurisdictional  as  adjacent  waters. 
Wetlands  that  contribute  flow,  for 
example  at  the  upper  reaches  of  the 
tributary  system,  would  be  considered 
adjacent  waters.  The  agencies  request 
comment  on  this  alternate  approach,  as 
well  as  any  other  suggestions 
commenters  may  have  on  how  to  clarify 
the  definition  of  tributaries  and  provide 


■  I  i;li;iii  cxpliiiiiiliiiii  III  Iliiiii  liilmiil  anil 
ii|i.slri;iiiii  lixlmil. 

I'iilal  ilili  liii.'i  .‘iiibjiti.l  III  llll;  iilili  and 
llnw  III  dill  Inin  iin;  niil  nval  iialni  I  a;i 
Il  ilinlai  ilia,  bill  an;  jni  iailii  liiinal  iinili;i 
I  till  iigi  a  I  ill  |a|l  I  I  nl  llin  |  ii  n|  in’ini  I 
I  n)'iiliil  inn  a.n  limy  an;  iiiiilni  llin  i  niiniil 
1  n)'ii lal  mil 

I  I  III  ii)’,niii  Ilia  a  I  n  |  in  i|  iiiai  1 1)'  In  i  Inai  I  y 
iiNi  liiiln  linni  llin  i  Ini  1 1 1 1 1  ini  i  nl  "walni.'i 
nl  dm  I  Inilnil  .'iliilna"  I  wn  ly|ina  nl 
•  llll  Im.a  dial  ini)',lil  nllmiwian  In; 
nviiliialnil  iia  1 1  il  ii  ila  i  m.'i  llili  Ima  dial  inn 
iiKi  avail'll  wlinlly  m  1 1 1 ila i ii l.'i,  iliaiii  nnly 
ii|iliiiiila,  anil  liavn  Inaa  Ilian  |minnnial 
llnw,  anil  dill  Ima  dial  iln  mil  i  nnliilinin 
llnw,  I'lllmi  ilnni  lly  in  dnnn)'li  annllmi 
walni  ,  I  n  a  walni  iiinni  ll  mi  I  i  n 
I  nn  ii|',i  a  I  il  la  |  a  |l  I  I  III  i  nn|’l  i  |  -I  |  I  In; 
|ini|Miia;il  inin  Ini  llm  Inal  linm  iihi  Inilna 
I  nilaiii  dill  Ima  by  inin  lallmi  Ilian 
aiiiijily  dnnn)’,li  |iininnliln  and  )’,nidinii  n 
I'.vnn  I II 'Inn;  llm  dm  lainna  in  ,‘d'l'','\  N<  .( . 
and  I  II  1 1 H  iiii  r.,  llm  ii)',nni  ma  nxi  Indnd 
I  niliiin  dill  Ima  Inini  jnii.’idii  linn 
lini  anan  limy  nillmi  nn;  mil  |iiiil  nl  llm 
lidinliny  ay.'. Inin  ni  lini  iiii.'a;  limy  inn 
nxi  iiviilnd  wlinlly  in  n|iland':,  diain  nnly 
n I ilinida,  and  ain  di  y  Ini  nini  li  nl  llm 
ynai ,  i  n.  n|iland  dili  Ima.  I  Iin  a)’,nm  in.'i 
am  iniipnaiii)',  In  i.nniinnn  llii.'i  nxi  Inaiiin 
and.  In  pinvidn  iniprnvnd  i  nn.'iialnm .y 
and  claiily,  Inillmr  dnliiin  llnw 
cliaraclnri.'ilica  nl  upland  dilcim.a  dial  an; 
and  an;  nnt  jnri.sdictinnal.  riin  prnpo.snd 
rnin  would  i;xclndn  Innn  jni  isdictinn 
upland  ditches  with  less  Iban  piirennial 
How.  The  sci(;nt  die  c()nce|)t  ni  |)erennial 
How  is  a  widely  acc(!pt(;d  and  well 
understood  hydrologic  cbaracteristic  ol 
tributaries.  I’erennial  How  means  that 
water  is  pre.sent  in  a  tributary  year 
round  when  rainfall  is  normal  or  above 
normal.  Identifying  upland  ditches  with 
perennial  How  is  straightforward  and 
will  provide  for  consistent,  predictable, 
and  technically  accurate  determinations 
at  any  time  of  year.  The  agencies 
specifically  seek  comment  on  the 
appropriate  flow  regime  for  a  ditch 
excavated  wholly  in  uplands  and 
draining  only  uplands  to  be  included  in 
the  exclusion  of  paragraph  (b)(3).  In 
particular,  the  agencies  seek  comment 
on  whether  the  flow  regime  in  such 
ditches  should  be  less  than  intermittent 
flow  or  whether  the  flow  regime  in  such 
ditches  should  be  less  than  perennial 
flow  as  proposed. 

Only  those  ditches  not  excluded  by 
the  proposed  regulation  and  that  meet 
the  proposed  definition  of  tributary  are 
“waters  of  the  United  States.”  Ditches 
that  are  excluded  from  the  definition  of 
“waters  of  the  United  States”  under 
(b)(3)  and  (b)(4)  cannot  be  recaptured 
and  considered  jurisdictional  under  any 
of  the  jurisdictional  categories  in  section 
(a)  of  the  proposed  rule,  such  as  a  ditch 


Iliiil  I :ri i.s.‘ii;.‘i  ii  .'ilali;  lim;.  This  ia  li  iii;  tin 
ill!  iillmr  li;iil  iim.s  •;x(.lmli;d  iimli;i 
m;i  linn  |b|  a.'i  wi;ll  I  )ili  Ima  mil  i;xi  lmli;d 
iimli;i  piiiiigiiiplia  |b)|:t)  ami  (4)  ul  llm 
|llll|•ll.'il;ll  mgidal  inn  nmi;l  I  Im  ilnl  in  il  inn 
nl  1 1 1 1  inlai  y  w  Imii;  limy  lia  vn  a  bni  I  ami 
banUiaml  nidinaiy  ln)',li  walni  mail'  ami 
limy  I  nnliibnln  llnw  iliini  lly  ni 
iminni  lly  dnnn)’li  iinnllmi  walni  In 
I  a  II  I  I  I  In  nn)',li  |a  |l  4  |  walni  ii  .‘  >m  li 
ininalii  linnal  ilili  Imn  may  im  Imln,  bill 
ain  mil  Innilnil  In.  llm  Inllnwiii)*, 

•  I  lalnial  .'ilinain.'i  dial  liavn  bnnn 
iillninil  In  i;  ,  i  I  laii  mil  i /ni  I,  al  i  a  i)',l  ilniini  I 
I  a  I  nini  alnil  |, 

•  ilili  Imn  dial  liavn  bnnn  nxi  avalnil  in 
"walnin  nl  llm  I  Inilnil  '.liilnn,"  im  Imliii)*, 
|in  imIii  linnal  wnllamln, 

•  dill  Imn  dial  liavn  |ininnnial  llnw, 
anil 

•  dill  Imn  dial  i  ninmi  I  Iwn  ni  mnn; 
"walnin  nl  llm  I  Inilnil  .'ilainn 

In  an  nllnil  In  ibnl  in)’,ni.'ib  dili  Imn  dial 
am  mil  "walnin  nl  llm  I  Inilnil  .‘.lainn" 
bnin  Ibnnn  dial  inn  "walnin  nl  llm 

I  Inilnil  .' .laln.'i,"  llm  |tin|Minal  niainn  dial 
dill  Imn  wilb  Innn  Ilian  |ininnnnil  llnw 
dial  ill  I!  n.xi  iivaind  in  n|dand.'!,  lallini 
Ilian  III  wnllamln  III  nllmi  lypn.'inl 
walni.'..  Ini  Ilinii  nnliin  lnn)',di  an;  mil 

II  ibnliii  inn  and  am  mil  "walnr.'i  nl  llm 

I  Inilnil  .Mainn"  nndni  llm  pin|innnd  inin. 
Dili  im.'i  dial  am  pnrnnnial  )’,nimially 
liavn  walni'  pin.nnni  ynar  ninnd  wiinn 
rainlall  i.*;  nnrinal  nr  abnvn  nnnnal. 

I  Indni  this  nxebisinn,  walni  that  nnly 
stands  nr  pools  in  a  dilcli  is  not 
coiisidnr(;d  pnrniiiiial  How  and, 
thnrnibrn,  any  siicb  upland  ditch  would 
not  be  subject  to  regulation.  In  addition, 
ditches  that  do  not  contribute  flow  to 
the  tributary  sy.stein  of  a  traditional 
navigable  water,  interstate  water  or  the 
territorial  seas  are  not  “waters  of  the 
United  States,”  even  if  the  ditch  has 
perennial  flow. 

Historical  evidence,  such  as 
photographs,  prior  delineations,  or 
topographic  maps,  may  be  used  to 
determine  whether  a  water  body  was 
excavated  wholly  in  uplands  and  drains 
only  uplands,  and  has  less  than 
perennial  flow.  Site  characteristics  may 
also  be  present  to  inform  the 
determination  of  whether  the  water 
body  is  a  ditch,  such  as  shape, 
sinuosity,  flow  indications,  etc.,  as 
ditches  are  often  created  in  a  linear 
fashion  with  little  sinuosity  and  may 
not  connect  to  another  “water  of  the 
United  States.”  Ditches  created  by 
altering  natural  waters  would  be 
considered  “waters  of  the  United 
States,”  so  long  as  they  contribute  flow 
to  another  jurisdictional  water.  Ditches 
may  have  been  created  for  a  number  of 
purposes,  such  as  irrigation,  water 
management  or  treatment,  and  roadside 
drains.  In  order  to  he  excluded. 
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li()W(!V(!r,  lli(!  (lilcli  miisl  Ik;  (sxcjiv.'ilcd 
wholly  in  ii|)liiiids,  dniin  only  npliinds, 
and  hav(!  loss  dian  ixMcnnial  flow. 

Ditclins  that  do  not  contrihnto  flow, 
oilhor  diroctly  or  through  another  water, 
to  a  wat(!r  identified  in  |)aragra])hs  (a)(1) 
through  (4)  are  not  “waters  of  the 
United  States.” 

2.  What  is  not  a  tributary  for  purposes 
of  this  proposal? 

Waters  that  do  not  contribute  flow, 
either  directly  or  through  another  water, 
to  a  water  identified  in  paragraphs  (a)(1) 
through  (4)  of  the  proposed  regulation 
are  not  considered  jurisdictional  as 
tributaries  under  the  CWA.  However, 
even  if  such  waters  are  not  “tributaries,” 
they  may  be  jurisdictional  under  other 
paragraphs  of  the  proposed  rule.  Note 
that  waters  specifically  listed  under  the 
proposed  section  (b),  including  ditches 
as  defined  in  paragraphs  (b)(3)  and 
(b)(4),  would  not  be  considered  “waters 
of  the  United  States”  in  any  case.  In 
addition,  ephemeral  features  located  on 
agricultural  lands  that  do  not  possess  a 
bed  and  bank  are  not  tributaries.  The 
defined  bed  and  bank  no  longer  exists 
due  to  past  normal  farming  practices 
such  as  plowing  or  discing  (see  section 
404(f)(1)(A)),®  and  these  farming 
practices  often  pre-date  the  CWA.  Such 
farm  field  features  are  not  tributaries 
even  though  they  may  contribute  flow 
during  some  rain  events  or  snowmelt. 

Section  J  below  discusses  in  more 
detail  the  agencies’  proposed  rule 
excluding  specific  waters  and  features 
from  the  definition  of  “waters  of  the 
United  States.”  Of  importance  with 
respect  to  tributaries  is  the  exclusion  of 
gullies,  rills,  non-wetland  swales,  and 
certain  ditches.  These  features  are  not 
considered  tributaries  under  this 
proposed  rule,  even  though  rills  and 
gullies  and  non-wetland  swales  (as 
described  in  Section  J),  may  contribute 
(low  to  a  tributary  in  systems  with  steej) 
side  slopes. 

Non-juri.sdictional  geographic  features 
(c.g.,  non-wetland  swales,  ej)hemeral 
n])land  ditches)  may  .still  serve  as  a 
confined  .surface  hydrologic  coniuiction 
between  an  adjacent  wetland  or  water 
and  a  traditional  navigable  water, 
interstate  wat(!r  or  the  territorial  .sea, 
provided  there  is  an  actual  exchang(;  of 
wat(!r  helw(!eu  tho.sc;  waters,  and  the 
water  is  not  lo.st  to  deep  groundwat(!r 
through  infiltration  (i.e.,  transmi.ssion 
lo.s.ses).  Ill  addition,  these  geographic 
features  may  fuuction  as  “pt)int 
sources,”  such  that  di.scharg(!.s  of 


"A  (Ii8(:liiir)^',(i  ot (lr(Mlf>,(t(l  or  till  iiiiitorial  iiitoiiii 
oxisliti^  Iriliiiliiry  wliicli  convorlx  a  "walor  o)  tlio 
I  I..S.”  into  a  non-jiirisdiotional  walor  r(i(|iiir(i.s 
aiilliori/jition  tmdiir  soc.tion  4(14  of  tlio  ( IWA. 


pollutants  to  wat(!r.s  through  llutst; 
ieatunis  could  lx;  suhjttcl  loollxirtlWA 
authorities  (e.g.,  UWA  sttetion  402  and 
its  iin])leuxmting  regulations). 

'I'lx!  agencies  nxjuest  comnxmt  on  <dl 
asjtects  of  the  propostxl  definition  of 
tributaries  and  in  ])articidar  on  whether 
and  how  this  definition  can  he  revisixl 
to  provide  increa.sed  clarity  as  to  the 
distinction  between  jurisdictional 
tributaries,  as  defined,  and  non- 
jurisdictional  features  such  as  gullies, 
rills  and  non-wetland  .swales.  The 
agencies  seek  comments  on  how  to 
provide  greater  regulatory  certainty  as  to 
which  specific  aquatic  features  are 
jurisdictional  tributaries,  and  which  are 
not.  Commenters  should  explain  how 
any  suggestions  are  consistent  with  the 
Clean  Water  Act,  applicable  caselaw, 
and  the  scientific  literature  regarding 
connectivity  of  aquatic  features. 

3.  Why  do  the  agencies  conclude  all 
tributaries  are  “waters  of  the  United 
States”? 

Assertion  of  jurisdiction  over 
tributaries  as  defined  in  this  proposed 
rule  is  appropriate  under  Rapanos  both 
as  a  legal  matter  and  as  a  scientific 
matter  based  on  available  science  and 
the  agencies’  professional  judgment  and 
field  expertise.  The  agencies  conclude 
based  on  their  scientific  and  technical 
experti.se  that  tributaries,  as  defined  in 
the  proposed  rule,  in  a  watershed  are 
similarly  situated  and  have  a  significant 
nexus  alone  or  in  combination  with 
other  tributaries  because  they 
significantly  affect  the  chemical, 
physical,  or  biological  integrity  of 
traditional  navigable  waters,  interstate 
waters,  or  the  territorial  seas. 

a.  Legal  basis  for  Defining  All 
Tributaries  as  “Waters  of  the  United 
.States” 

In  Rapanos,  both  the  i)lurality 
o])inion  and  justice  Kennedy’s  opinion 
discu.ssed  the  (x)urt’.s  jirior  opinion  in 
Riverside  Rayview\o  begin  their 
analysis  of  the  scojx;  of  the  UWA. 

Justice  .Scalia  statcxl,  “lu  Riverside 
Rayview,  we  staled  that  the  j)hra.se 
1‘waters  of  the  Uuitcul  .Slat(;.s’|  iu  the  Act 
ref(;rred  jjriiuarily  to  ‘riv(!r.s,  slriiams, 
and  other  liydrofirajjliic  features  more 
eonventioncdly  identifiable  as  “waters’” 
than  the  wetlands  adjacent  to  such 
featur(!S.  474  U..S.,at  131  (emphasis 
added).”  Itaixinos,  .'>47  t)..S.  at  734. 
justic(!  Kexmedy  began,  “As  the 
plurality  |X)ints  out,  and  as  Riverside 
Rayview  bolds,  in  emxling  the  ( ilean 
Water  Act  (iongress  intended  to  regulate! 
at  least  stxiu!  watiirs  that  are  not 
navigable  in  tlx!  tnxiitional  .s(!n.se.  Ante 
at  12;  Riverside  Rayview,  474  U..S.  at 
133;  .s(!e  also  SWANdd,  sa})ra,  at  1(')7.” 


/dal  7H().  This  conclusion  is  siqeportcid 
by  “Ihecividenl  br(!adth  of  congressional 
conciiin  for  prot(!Clion  of  wat(!r  (|ualily 
and  ixpialic  (icosystciins.”  Riverside 
Rayview,  supra,  at  133;  .s(!(!  .dso 
Milwaukee  V.  Illinois,  4.'>1  U..S.  304,  31 M 
(10H1)  (d(!scribiug  the  Act  as  “an  all- 
eucompa.s.sing  j)rogram  of  water 
j)ollution  regulation”).  In  Rapanos, 

Ju.stice  Kennedy  established  a  .standard 
for  determining  whether  wetlands 
should  be  considered  to  po.sse.s.s  the 
requisite  nexus  in  the  context  of 
assessing  whether  wetlands  are 
jurisdictional:  “if  the  wetlands,  either 
alone  or  in  combination  with  similarly 
situated  [wet]lands  in  the  region, 
significantly  affect  the  chemical, 
physical,  and  biological  integrity  of 
other  covered  waters  more  readily 
understood  as  ‘navigable.’  ”  547  U.S.  at 
780.  While  Justice  Kennedy  focused  on 
adjacent  wetlands  in  light  of  the  facts  of 
the  cases  before  him,  it  is  reasonable  to 
utilize  the  same  standard  for  tributaries. 
As  discussed  in  this  preamble,  based  on 
a  detailed  examination  of  the  scientific 
literature,  the  agencies  conclude  that 
tributaries  as  they  propose  to  define 
them  perform  the  requisite  functions 
identified  by  Justice  Kennedy  for  them 
to  be  considered,  as  a  category,  to  be 
“waters  of  the  United  States.”  Assertion 
of  jurisdiction  over  tributaries  with  a 
bed  and  banks  and  OHWM  is  also 
consistent  with  Rapanos  because  five 
Justices  did  not  reject  the  current 
regulations  that  assert  jurisdiction  over 
non-navigable  tributaries  of  traditional 
navigable  waters  and  interstate  waters. 

'I’he  agencies  analyzed  tbe  Report  and 
other  scientific  literature  to  determine 
whether  tributaries  to  traditional 
navigable  waters,  interstate  waters,  or 
tbe  territorial  seas  have  a  significant 
nexus  to  constitute  “waters  of  the 
United  .States”  under  the  Act  such  that 
it  is  reasonable  to  as.sert  C\NA 
juri.sdic:tion  ov(!r  all  such  tributaries  as 
a  cat(!gory  by  ride.  The  agencies’ 
analysis  of  the  available  .scientific 
literature,  including  tlu!  Report, 
denumstrates  through  an  (icological 
rationale  that  tributaries  draining  to  a 
tr.xlitional  navigable  water,  inlerstati! 
water,  or  the  territixial  seas  havi!  a 
significant  nexus  to  such  waters, 
(!.s]x:cially  becausi!  of  their  ability  to 
transport  pollutants  to  such  watiirs  that 
would  im|xnr  their  chemical,  |)hy.sical, 
or  biological  intiigrity. 

( )n(:  of  the  primary  piirposiis  and 
III  net  ions  of  the  ( iWA  is  to  previiiil  tiu! 
(li.scharge  of  petroleum  wastes  and  other 
chemical  wastes,  hiological  and  medical 
wastes,  .sediments,  nutrients  and  all 
other  forms  of  pollutants  into  tlx* 
“waters  of  the  United  .States,”  becan.se 
such  pollutants  endanger  the  nation’s 
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piihlic  li(!<illli,  drinking  sn|)|)li(;s, 

.slinlllisli,  fin  lisli.  rncnialitni  arnas,  nlc. 
0(!(;ans«;  llu!  (ailin!  Irihnlary  systcnn  ol 
tin;  ti'iiditional  navigal)l(!,  interstate 
wat(!rs  or  tli(!  territorial  seas  is 
interconnected,  pollutants  that  ar(! 
dumped  into  any  ])arl  of  the  trihutary 
system  (iventiially  are  washed 
downstream  to  traditional  navigable 
waters,  interstate  waters,  or  the 
territorial  seas  where  those  pollutants 
endanger  public  health  and  the 
environment. 

The  eWA  regulates  and  controls 
pollution  at  its  source,  in  part  because 
most  pollutants  do  not  remain  at  the  site 
of  the  discharge,  but  instead  flow  and 
are  washed  downstream  through  the 
tributary  system  to  endanger  drinking 
water  supplies,  fisheries,  and  recreation 
areas.  These  fundamental  facts  about  the 
movement  of  pollutants  and  the 
interconnected  nature  of  the  tributary 
system  demonstrate  why  all  tributaries 
of  traditional  navigable  waters, 
interstate  waters,  and  the  territorial  seas, 
alone  or  in  combination  with  other 
tributaries  in  a  watershed  have  a 
significant  nexus  with  those 
downstream  waters.  The  significant 
nexus  relating  to  pollution  transport  (or 
prevention  of  such  transport)  from  all 
tributaries  of  traditional  navigable 
waters,  interstate  waters,  and  the 
territorial  seas  to  their  downstream 
waters  in  and  of  itself  justifies  the 
assertion  of  CWA  jurisdiction  over  all 
tributaries  by  rule. 

b.  The  Agencies  (ionclude  That 
Tributaries,  as  Defined  in  the  Proposed 
Rule,  Have  a  Signifie;ant  Nexus 

The  finding  of  significant  nexus  is 
based  on  the  chemical,  physical,  and 
biological  interrelationship  between  a 
water,  the  tributary  network,  and 
traditional  navigable  wattms,  interstate 
waters,  and  the  territf)rial  .seas.  Hasod  on 
tluur  scientific  and  technical  exjjorti.se, 
the  agenci(!S  conclude  that  tribut<ni(!s,  as 
dcfiimd  in  today’s  proposed  rule,  hav(! 
a  significant  nexus  and  are 
ap|)ro|)riately  identified  as  jurisdictional 
by  rule,  liapanos,  r>47  l)..S.  at  7H1-H2  (j. 
Kemuidy).  (l'‘or  mon!  discussion,  .see 
A|)pemlix  A). 

(1)  Tributaries  .Significantly  Affect  tin; 
Physical  Integrity  of  (a)(l ) 'I’hrough 
(a)(:t)  WatcM's 

Physical  connections  between 
tributaries  and  traditional  navigable 
wal(M'.s,  interstate  waters,  and  tin; 
l(;rrilorial  seas  result  from  tin; 
hydrologic  trans|)ort  of  nnmerons 
materials,  including  water,  .sediiiumt 
and  organic  mall(!r  ((!.g.,  hsiviis,  wood) 
from  trihntari(;.s  to  downstream  waters. 
This  trans])orl  aflects  llu;  physical 


characl(!rist ics  of  downstream  wat(!rs. 
Tributaries,  (svem  wlnm  .sisisonally  dry, 
are  the  dominant  .source  of  water  in 
most  rivers,  ratluir  than  dir(!ct 
precipitation  or  groundwaten' in|)ut  to 
main  .st(!m  riv(!r  .s(!gment.s. 

One  of  the  ])rimary  functions  of 
tributaries  is  tran.sj)ortiug  sediment  to 
downstream  waters.  'I’ributaries, 
particrdarly  headwaters,  .shape  and 
maintain  river  channels  by 
accumulating  and  gradually  or 
episodically  releasing  sediment  and 
large  woody  debris  into  river  channels. 
Sediment  transport  is  also  provided  by 
ephemeral  streams.  Effects  of  the 
releases  of  sediment  and  large  woody 
debris  are  especially  evident  at 
tributary-river  confluences,  where 
discontinuities  in  flow  regime  and 
temperature  demonstrate  physical 
alteration  of  river  structure  and  function 
by  headwater  streams. 

Tributaries  have  vitally  important 
effects  on  the  physical  integrity  of  (a)(1) 
through  (a)(3)  waters,  contributing  not 
only  the  majority  of  the  flow  in  these 
waters  but  affecting  the  structure  of  the 
waters.  These  effects  occur  even  when 
the  tributaries  flow  infrequently  (such 
as  ephemeral  tributaries)  and  even  when 
the  tributaries  are  significant  distances 
from  the  (a)(1)  through  (a)(3)  water 
(such  as  some  headwater  tributaries). 
Tributaries  provide  flow  to  downstream 
rivers  necessary  to  .support  navigation. 
The  agencies  conclude  that  the 
tributaries  alone  or  together  with  other 
tributaries  in  a  watershed  have  a 
significant  effect  on  the  physical 
integrity  of  down.stream  waters. 

(2)  Tributaries  Significantly  Affect  the 
(Chemical  Integrity  of  (a)(1)  Through 
(a)(3)  Waters 

Tributaries  al.so  influence  the 
cluanical  composition  of  dowmstream 
waters,  through  the  transport  and 
removal  of  chemical  elenumts  and 
compounds,  such  as  nutrients,  ions, 
dissolved  and  |)arti(:ulate  organic 
matter,  pollutants,  and  contaminants. 
I'ico.systciin  |)roc(!.sse.s  in  tributaries 
transform,  remove,  and  transport  tiujse 
substances  to  downstream  waters.  In 
turn,  tbe.se  chemical  compounds  can 
influence  water  (juality,  sediment 
de|>osilion,  nutrient  availability,  and 
biotic  functions  in  riveas.  Mtscau.se  water 
flow  is  the  primary  mecbaiiism  by 
which  chemical  substances  are 
lrans|)orted  downstream,  cbemical 
(illects  an;  closely  related  to 
hydrological  comuictivity.  I.ong- 
distance  moveiiuMit  of  contaminants 
provides  auotina'  line  of  evidcaice  hu' 
cluanical  coimectivily  belwcaai 
tributaries  and  traditional  navigable 
watias,  inl(astal(!  wal(as,  and  llu; 


tiaritorial  seas  and  significantly  .ilhals 
tb(!.s(!  watcas. 

Within  tribntari(!s,  lluac!  are  proc(!.sse.s 
that  occur  that  transform  and  export 
nutriiaits  and  carbon  to  downstrraim 
waters,  .serving  important  source 
functions  that  infliuaice  the  cluanical 
integrity  of  downstream  waters.  Organic 
carbon,  in  both  dissolved  and 
particulate  forms,  exported  from 
tribiitaries  is  consumed  by  down.stream 
organisms.  The  organic  carbon  that  is 
exported  downstream  thus  supports 
biological  activity  (including 
metabolism)  throughout  the  river 
network. 

Tributaries  have  important  effects  on 
the  chemical  integrity  of  (a)(1)  through 
(a)(3)  waters,  acting  as  both  sinks  and 
sources  of  chemical  substances.  They 
provide  sink  functions  by  trapping 
chemicals  through  absorption  to 
sediments  in  the  stream  substrate  (e.g., 
phosphorous  adsorption  to  clay 
particles).  They  provide  source 
functions  by  transporting  chemicals  to 
downstream  (a)(1)  through  (a)(3)  waters 
as  chemicals  dissolved  in  the  waters  or 
as  chemicals  attached  to  suspended 
sediments.  Thus  the  tributaries  of  a 
watershed,  alone  or  in  combination, 
significantly  affect  the  chemical 
integrity  of  downstream  waters. 

(3)  Tributaries  Significantly  Affect  the 
Biological  Integrity  of  (a)(1)  Through 
(a)(3)  Waters 

'I'ributaries,  including  intermittent 
and  ephemeral  .streams,  are  critical  in 
the  life  cycles  of  many  organi.sms 
capable  of  moving  throughout  river 
networks.  In  fact,  many  organisms,  such 
as  anadromous  salmon,  have  complex 
life  cycles  which  involve  migration 
through  the  river  network,  from 
headwaters  to  down.stream  rivers  and 
oceans  and  back,  over  tbe  course  of  tbeir 
liv(!.s.  Anadromous  fish  spend  the 
majority  of  tluiir  life  cycles  in  .saltwater, 
but  migrate  u|).stream  to  iidand 
freshwater  systcans  in  order  to  .S])!iwn 
and  r(!produc(!.  More  generally,  in 
addition  to  |)roviding  critical  habitat  for 
complex  life  cycle  completion, 
tributaries  provide  ndiige  from 
predators  and  adv(!r.s(!  physical 
conditions  in  rivias,  and  they  are 
resia  voirs  of  gcauMic-  and  .sp(a;ies-l(!vel 
div(asity.  Tluisc!  comuict ions  belwiaai 
tributaries  and  (a)(1 )  tbrougb  (a)(3) 
watias  significantly  inflmaice  tbe 
biologic  inl(!grily  (»f  these  watcas. 

Tributaries  have  important  effects  (ai 
tbe  biological  integrity  of  (a)(1 )  tbrougb 
(a)(3)  watcas,  contributing  malcaials  to 
down.stream  food  networks  and 
supporting  ])opulat ions  for  acjuatic 
s|)ecie.s,  including  economically 
important  species  such  as  .salmon,  (4c., 
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and  other  essential  habitat  needs  for 
species  that  utilize  both  tributaries  and 
downstream  (aKl)  through  (a)(3)  waters. 
These  effects  occur  even  when  the 
tributaries  flow  infrequently  (such  as 
ephemeral  tributaries)  and  even  when 
the  tributaries  are  large  distances  from 
the  (a)(1)  through  (a)(3)  water  (such  as 
some  headwater  tributaries).  When  all 
the  tributaries  in  a  watershed  are 
considered  together,  these  effects  are 
significant. 

(4)  Small,  Intermittent,  and  Ephemeral 
Tributaries  Significantly  Affect  the 
Chemical,  Physical,  and  Biological 
Integrity  of  (a)(1)  Through  (a)(3)  Waters 

As  di.scussed  above,  the  agencies 
conclude  that  tributaries,  including 
headwaters,  intermittent,  and  ephemeral 
stnuuns,  and  especially  when  all 
trihutaries  in  a  watersluid  are 
considered  in  coinhination,  have  a 
significant  intxns  to  traditional 
navigahhi  watcsrs,  inler.stale  watcas,  or 
the  t(irritorial  .seas  l)ase(l  on  llahr 
conti  ihntion  to  the  clnniiical,  pliysical, 
and  liioloj’ical  integrity  ol  (a)(  I )  tln  oni'h 
(a)|:i)  wateis.  Ti  ihntai  ii;s,  including 
head  water  stieains,  within  a  wat«MMlied 
draining,  to  a  traditional  navig,al)le 
watia,  iiilta.sliile  water,  or  the  liaiiloiial 
sea.s  (  ol  led  i  vel  y  .slia|)e  the  chemical, 
physic. al,  and  hiological  inli;giity  ol 
(a)(  I  I  thoai)'h  (a|(’t|  walca.s. 

I'l  d  inlie  ies  that  le  e  .send  I ,  I  low 
odi ia|iienl  I y ,  oi  aie  a  .sehstanlial 
dic.lani.e  horn  the  ocaeesi  (a|(  I  )  thioe)di 
(a)(:i|  watei  |c.;;..  headwaica  pcacami.'d, 

I etei  milleid  ,  ami  ccphcancacd  1 1  ihidai  ie.s| 
aie  cssscadial  c.ompcmcail.s  ol  the 
liilmtaiy  mdwoik  and  have  impoitaid 
cdha:l.'!  on  the  c. Incline. al,  physic. al,  and 
hicdogic  al  iidegrity  cd  (a|(  I )  lhroiig,h 
(a)|.'t)  waters,  c.cmti  ihiit  iiig,  many  cd  the 
same  Imidioiis  clownst  rccaiii  as  larg,er 
strccams.  When  Ihccir  Iniic  tioiial 
c  emtrihid ions  to  the;  c:heniic:al,  phy.sic:al, 
and  hicdog,ic:al  caiiiclitions  cd 
downstream  watcas  are  lamsicicaccci  at  a 
watcashed  .scale;,  the  .scienlilic  evicicaice 
sn|i|)orl.sa  legal  cletcaininat ion  that  they 
incast  the  “signilicant  inixiis’’ standard 
articulated  hy  )n.stice  Kennedy  in 
lUtpauoK. 

(.h)  'I’rihutary  hakes,  Ponds,  and 
Wetlands  Significantly  Affect  the 
(Chemical,  Physical,  and  Biological 
Integrity  of  (a)(1)  Through  (a)(3)  Waters 

Although  the  above  discussion  refers 
primarily  to  stream  tributaries,  lake, 
pond  and  wetland  tributaries  also  have 
the  same  or  similar  connections  and 
functions  that  significantly  affect  (a)(1) 
through  (a)(3)  waters.  Lakes  and  ponds 
that  contribute  surface  water  to 
downstream  (a)(1)  through  (a)(3)  waters 
satisfy  the  agencies’  definition  of 


tributary.  They  may  be  at  the 
headwaters  of  the  tributary  network 
(e.g.,  a  lake  with  no  stream  inlets  that 
has  an  outlet  to  the  tributary  network) 
or  located  outside  of  the  headwaters,  or 
farther  downstream  from  the  headwaters 
(e.g.,  a  lake  with  both  a  stream  inlet  and 
a  stream  outlet  to  the  tributary  network). 
Similarly,  wetland  tributaries  are 
wetlands  that  are  located  within  the 
stream  channel  itself  or  that  form  the 
start  of  the  stream  channel,  such  as 
channel-origin  wetlands  that  are  part  of 
the  headwaters  of  the  tributary  network. 

As  noted  above,  while  these  wetlands 
may  function  as  part  of  the  “tributary 
network,’’  the  agencies  are  seeking 
comment  on  whether  it  would  provide 
greater  regulatory  clarity  to  exclude 
such  wetlands  from  the  definition  of 
“tributary’’  because  they  generally  lack 
a  defined  bed,  bank  ami  Ol  IWM.  Tbese 
features  are  well  understood  by  tbe 
public  and  aginicy  field  staff  and  bavi; 
traditionally  been  llie  defining 
cbaraclei i.st ics  of  ti  ibiilai  ies.  Katbei , 
wetlands  in  lieadwalers  or  comiecling, 
Iribidai  ies  would  lemaiii  jurisdictional 
as  adjacent  waters  iiiider  tbe  detinition 
ol  “adjacent’’  and  its  .sn|>port i ii)'  terms 
(e.g,.,  neig,liboring,,  lloo(l|dain,  and 
liparian  area)  in  this  propo.sal. 

I'libiitary  lakes  ami  ponds  serve  many 
impoitant  liini. lions  llial  alfei.l  llie 
1  liemii.al,  pby.sical ,  and  biolo)’i(  al 
I  om  III  ions  dow  list  leam  l.atesi.an  stole 
lloodwalers,  sediment,  and  miliienls,  a.s 
lliese  materials  have  llie  oppoilnnilv  to 
.settle  out,  al  least  temporal  1 1  y,  as  walei 
moves  llnong,b  llie  late  downslieam 
I  .a  t  e.s,  a.s  with  ol  liei  1 1  ibnlai  ies,  can  a  kso 
(  onliibnle  How,  miliienls,  .sediment, 
ami  other  malerials  downsireani. 

(I>)  Man  Made  or  Man  Altered 
I'ribnlaries  .'>i)’,n i I icaiil I  y  Affi'cl  the 
( ilieniical,  I'liy.sical,  and  ltiolo|'ical 
lnleg,rily  ol  |a|(  I )  rinong,li  |a)(.'l)  W.'iler.s 

I'lii.s  |nopo.sal  expressly  stall;;;  lli.il  a 
Iribniary,  including,  wetlands,  can  be  a 
nainral,  man  alt(;r(;d,  or  man  made 
wal(;r  body  and  includes  waters  sncli  as 
rivers,  slniams,  lakes,  imponndinenis, 
canals,  and  ditches  that  nii;et  tbe 
definition  of  tributary  and  are  not 
exclmbul  from  Ibe  d(!finition  of  “waters 
of  tbe  United  States’’  by  paragra])b.s 
(b)(3)  and  (b)(4)  of  tbe  proposed  rule. 
The  agencies’  ])roposed  rule  clarifies 
that  man-made  and  man-altered 
tributaries  are  “waters  of  the  United 
States”  because  man-made  and  man- 
altered  tributaries  perform  many  of  the 
same  functions  as  natural  tributaries, 
especially  the  conveyance  of  water  that 
carries  nutrients,  pollutants,  and  other 
substances  to  traditional  navigable 
waters,  interstate  waters,  or  the 
territorial  seas.  Man-made  and  man- 


altered  tributaries  also  provide  corridors 
for  movement  of  organisms  between 
headwaters  and  traditional  navigable 
waters,  interstate  waters,  or  the 
territorial  seas.  The  significant  nexus 
between  a  tributary  and  a  traditional 
navigable  water,  interstate  water,  or  the 
territorial  seas  is  not  broken  where  the 
tributary  flows  through  a  culvert  or 
other  structure.  The  scientific  literature 
recognizes  that  features  that  convey 
water,  whether  they  are  natural,  man¬ 
made,  or  man-altered,  provide  the 
connectivity  between  streams  and 
downstream  rivers. 

Tributary  ditches  and  other  man¬ 
made  or  man-altered  waters,  if  they 
meet  the  definition  of  “tributary,”  have 
a  significant  nexus  to  (a)(1)  through 
(a)(3)  waters  due  to  tbeir  effects  on  tbe 
cbeinical,  physical,  or  biological 
integrity  of  those  downstream  watms. 

A.s  described  above,  trilmlaries  of  all 
flow  regimes  have  a  significant  nexus  to 
downstream  (a)(  I  j  tbroiigb  (a)(:t)  waters. 

I  )iie  to  Ibe  ollen  slraigblened  and 
cbaiiiieli/.ed  naliire  ol  dilebes,  tbese 
li  ibiitaries  (|iiickly  move  water 
dowii;;lieaiii  to  (a)(  I )  lliroiigji  (a)|:t) 
waters.  Uilclies  and  canal;;,  like  oilier 

I I  ibiilai  ie;;,  ex poi  I  .sediiiieiil,  mill  ieiil.s, 
and  oilier  maleiial;;  dowii;;lieaiii.  line  In 
llieii  ollen  i.li;nineli/.ed  inilnie,  dill  lie;i 
aie  vei  y  ellei  I  i  ve  a  I  1 1  ;in;ipoi  I  ing^  walei 
and  llie.se  nialeiials,  ini  Indnig,  niliogen, 

I  low  n;.l  I  eain  It  i;i  I  be  ageni  ie;i’  po;nl  ion 
llial  dill  lie;i  that  ini;i;l  llie  del  in  it  ion  ol 
liibiiliny  (wliii  li  doe;;  not  ini  bide 

dill  be;;  exi  bided  nndei  pai  iig,i  a  pie. 

|b)|!l)  and  |b)|4|)  piovide  tin;  ;;;nne 
I  liemii.al,  pby.sical,  and  biolofni  ;il 
Inm.lion.s  a;;  olliei  walei  boilie;;  delnii;d 
;i.s  liibnlaiie;;  nndei  Ibe  pio|io;;ed  iiile. 

(  AilfiK  i-nt  Wiilrn; 

The  ;i)’,i;n(:ie;;  piopo.se  to  ii;vi;;e  tin; 
exi;;tin|',  jnri.sdici  ion;il  c;ileg,ory  ol 
“.'idjaceni  wetlands,’’  wliicli  cnrienlly 
limits  consider;il ion  to  only  wetland;;,  to 
incinde  “adj.icenl  w;ilers.”  The 
jiroposed  “adjacent  w.ilers’’  c.ilegory 
would  riiplace  “adjacent  wet  lands"  and 
would  incinde  wetbmds  and  otb(;r 
waterbodies  that  meet  tin;  pro|)osed 
definition  of  adjac(;nt,  including 
“n(;igbboring.”  To  be  jurisdictional,  it 
woidd  Ih;  neces.sary  to  determine  that  a 
wcitland  or  other  waterbody  meets  tbe 
definition  of  “adjacent”  water  under 
proposed  paragraph  (a)(6).  Adjacent 
waters  are  integrally  linked  to  the 
chemical,  physical,  or  biological 
functions  of  the  (a)(1)  through  (a)(5) 
waterbodies  to  which  they  are  adjacent. 
Waters  adjacent  to  (a)(1)  through  (a)(3) 
waters  have  a  significant  nexus  to  those 
(a)(1)  through  (a)(3)  waters.  Waters 
adjacent  to  impoundments,  (a)(4)  and 
tributaries,  (a)(5),  are  integrally  linked  to 
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the  chemical,  physical,  or  biological 
functions  of  the  impoundments  or 
tributaries  and,  through  those  waters, 
are  integrally  linked  to  the  chemical, 
physical  or  biological  functions  of 
traditional  navigable  waters,  interstate 
waters  or  the  territorial  seas.  As  such, 
where  waterbodies  are  adjacent  to  (a)(4) 
or  (a)(5)  waters,  they  also  have  a 
significant  nexus  to  (a)(1)  through  (a)(3) 
waters.  See  Appendix  A,  Scientific 
Evidence  (Part  I,  Discussion  of  Major 
Conclusions  2.B-C;  Part  II,  ii)  and 
Appendix  B,  Legal  Analysis. 

The  proposed  rule  proposes  to  change 
“adjacent  wetlands”  to  “adjacent 
waters”  so  that  water  bodies  such  as 
])onds  and  oxbow  lakes,  as  well  as 
w(;tlands,  adjacent  to  jurisdictional 
wat(!rs  an;  “waters  of  tlu!  United  .Statijs” 
by  rub;.  Second,  tbe  proposed  rule  adds 
a  (leiiuitioii  ol  the  teiiii  “iieigbboring,” 
a  tei  in  wliicb  appttars  in  tbe  existing 
definilion  of  “adjacent.”  I'lie  agencies 
|)ro|)ose  a  delinition  lor  “neigbboiing” 
to  idenlilv  those  adjactMil  waters  that  llie 
ag,enci(;;i  concluded  have  a  sig,nilicanl 
nnxn.s  to  |a)|  I  )  llnongli  |a||!l)  walnis.  To 
lij  ing,  g^inalci  clai  it  y  to  I  la;  meaning,  o  I 
“ lie ig, Idiot  i ng,,”  I  lie  | n  o posed  i  nie  add.s 
M.ienI  i I  It  ill  I  V  lia.setl  didimlioiei  loi  the 
leiins  “lipaiian  aiea"  and  “lloiidplain” 
to  deline  llie  laleial  lent  li  ol  the  leim 
"iieigliboi  1 11)',  “  I  Imlei  llie  piopo.'tiMl 
iide,  all  waleis,  on  Indni)’  wetlands, 
adjai  enl  to  a  waltii  idenidied  in 
pai  a)',i  aplis  |a|(  I  )  lliiong,li  ('i|,  would  lie 
"wali!i;i  ol  till!  I  lulled  .Males."  The  leiiii 
adjai  enl  means  lioidei  ing,,  i  mil  ig,iioiis  oi 
nei)',lilioi  III)’.  Waleis,  nil  liidiii)' 
wellaml.'i,  .';e|  lat  alei  I  liom  olliei  walei.s  ol 
the  I  iniled  .Males  by  man  made  dike.';  oi 
liaiiiers,  iialnial  river  lieini.s,  lieai  li 
dimes  and  llie  like  are  “adjaceni 
water.';.”  The  lerni  nei)>,hhorin)',,  loi 
piirpo.se.s  ol  the  lerni  “adjacent,” 
incindes  walei.s  localed  wilhin  the 
rip.'irian  aiea  or  lloodplain  ol  a  water 
idenlibed  in  paragraph.s  (a)(  I )  lhron)>h 
(rd,  or  waters  with  a  shallow  snhsnriace 
hydrologic  conneclion  or  confined 
surface  hydrologic  conneclion  lo  such  a 
jnrisdiclioual  water.  The  lerm  ri|)arian 
ansi  iiKiiius  an  area  bordru  iug  a  w;iler 
when;  surface  or  subsurface  hydrology 
directly  influence  tbe  ecological 
jirocesses  and  plant  and  animal 
community  structure  in  that  area. 
Riparian  areas  are  transitional  areas 
between  aquatic  and  terrestrial 
ecosystems  that  influence  the  exchange 
of  energy  and  materials  between  those 
ecosystems.  Finally,  the  term  floodplain 
means  an  area  bordering  inland  or 
coastal  waters  that  was  formed  by 
sediment  deposition  from  such  water 
under  present  climatic  conditions  and  is 


inundated  during  periods  of  moderate  to 
high  water  flows. 

1.  What  are  “adjacent  waters”  under  the 
proposed  rule? 

“Adjacent  waters”  are  wetlands, 
ponds,  lakes  and  similar  water  bodies 
that  provide  similar  functions  which 
have  a  significant  nexus  to  traditional 
navigable  waters,  interstate  waters,  and 
the  territorial  seas.  These  include  waters 
and  wetlands  that  are  adjacent  to 
traditional  navigable  waters,  interstate 
waters,  and  the  territorial  seas  as  well  as 
waters  and  wetlands  adjacent  to  other 
jurisdictional  waters  such  as  tributaries 
and  impoundments.  The  inclusion  of 
adjacent  waters  in  this  category  is 
su])ported  by  the  Report,  the  collective 
body  of  scientific  literature,  tbe 
agencies’  growing  body  of  scientific  and 
tecbnical  knowledge  and  practical 
expialise  addressing  the  conneclivily 
and  ecological  interactions  of  these 
waters  on  (a)(  I )  Ihrongh  (a)(;t)  waleis, 
and  by  Ihe  delernii nal ion  made  in  this 
I  nlemakiii)’  that  all  adjaceni  waters  in  a 
watershed  have  a  signilicani  nexus  with 
Iheii  liadilimial  navi)',ahle  walei.s, 
inlei.slale  waters  m  Ihe  leu  ilm  i.il  .'iea.';. 

I  Indei  I  he  ex  i.‘;l  ill)'  1  nil),  I  ml  y  wel  lamb; 
adjaceni  lo  “walei.';  ol  Ihe  I  Iniled 
.Male.'.”  aie  delmed  a.';  “walec;  ol  ihe 
I  holed  .Male.';  ”  As  noted  in  Him 
I'limi  i;.i  11  lliiykri'iiri  v  ( im  fill  Hall ,  ■till 
b  id  71 II I  I'll  h  I  a  I  I'.llll  / ),  Ihe;  pi  ovi.'iioii 
ol  die  a)'eni  le.';’  i e)'n lal loiei  only  delmes 
adgicenl  wellaiid.';,  nol  ;id|a(  enl  |ioml.';, 
;i.';  “waleis  ol  ihe  I  hilled  .Male.';  “  I’lioi 
lo  .'.'IT/\/V<  .Y  adj;icenl  non  welland 
walei  'i  were  olleii  |m  i.<;ilii  I  lomil  nndei 
Ihe  “olhei  walei;;,"  oi  "(a)(:t)”  piovi.'iion 
ol  Ihe  exi.'.liii)',  ie)',idalion.';  wliii  h  Ihe 
;i)',eni.ie;;  am  pi  opo.';i ii)',  lo  eliniinale. 
W;ilei;;,  ini  Indiii)',  welland;;,  dial  meel 
the  piopo;;ed  delinilion  ol  adjiiceni.y, 
inclndiii)’,  the  new  piopo;;ed  delinilion 
ol  nei)',hhoring,,  have  ;i  ;;i|',nilic.'nil  nexn;; 
lo  |aj|  I )  liming, h  |aj|;i)  waters,  and  llii;; 
|iidposi;d  rule  would  incinde  all 
iidjacenl  waters,  inclndiii)’,  wetlands,  as 
“waters  of  Ihe  I  Iniled  .Slates”  hy  rule. 

The  exist  ing  defi  nit  ion  of  “adjacent” 
would  be  generally  retained  under 
today's  pro|)osal,  with  a  clarification 
with  r(!spi!ct  lo  au  existing  provision 
addressing  wetlands  adjaceid  lo  other 
wetlands.  Tlie  proposed  rule  states  that 
the  term  adjac:ent  means  bordering, 
contiguous  or  neighboring.  Waters, 
including  wetlands,  separated  from 
other  waters  of  the  United  States  by 
man-made  dikes  or  barriers,  natural 
river  berms,  beach  dunes  and  the  like 
are  “adjacent  waters.”  Within  the 
definition  of  “adjacent,”  the  terms 
bordering  and  contiguous  are  well 
understood,  and  for  continuity  and 
clarity  the  agencies  would  continue  to 


interpret  and  implement  those  terms 
consistent  with  existing  policy  and 
practice. 

The  proposed  rule  also  contains  for 
the  first  time  a  definition  of  the  term 
“neighboring.”  The  term  “neighboring” 
has  generally  been  interpreted  broadly 
in  practice.  The  agencies  provide  a 
regulatory  definition  of  “neighboring” 
that  captures  those  waters  that  in 
practice  the  agencies  have  identified  as 
having  a  significant  effect  on  the 
chemical,  physical,  and  biological 
integrity  of  traditional  navigable  waters, 
interstate  waters,  or  the  territorial  seas. 
“Neighboring”  is  defined  as  including 
waters  located  within  the  riparian  area 
or  floodplain  of  a  water  identified  in 
jjtiragraphs  (a)(1)  through  (5),  or  waters 
will)  a  confiiHid  surface  or  shallow 
subsurface  hydrologic  connection  to 
sneb  a  jurisdictional  water. 

Tbe  leriiis  “riparian  area”  and 
“floodplain”  are  also  defined  to  furl  her 
clarify  bow  tbe  agencies  inlerprel  Ibe 
leini  “neigbboi  ing.”  riiose  new  leniis 
are  loimd  al  paragraphs  (c)(  I )  llnongli 
(c)l^ )  ol  llie  propo;;ed  rule.  The  agencie.s 
em pliasi/.e  llial  lliese  lerni;;  liel|t  In 
iilenlily  water;;,  ini.lmliii)'  welland;;,  llial 
may  be  “adjai  enl”  and  would.  Ilierelnie, 
be  “waler;i  ol  llie  I  Iniled  .Male;;"  nndei 
llii;;  piopo;;ed  tide.  Ab;.oliilely  no 
upland;;  localed  in  “i  ipai  lan  aiea;;”  and 
"lloodplain;;”  •  an  evei  bn  "walei;;  ol  llie 
I  lulled  .'Hale;;"  ;;nli|ecl  lo  |nin;iln  lion  ol 
llie  (  .WA 

Mo;;l  walei;;,  inclndiii)'  welland;;,  llial 
am  nei)',lilioi  ill)',  lo  a  walei  body  am 
lonnd  willim  il;.  ii|iaii;ni  /one  oi 
lloodplain  I  lowevei  ,  lliem  am  ;;onie 
nei)',lilioi  ill)’  walei;;  dial  mi)', III  be 
lot;  I  led  onl;;ide  ol  llie  i  ipai  ian  /.one  oi 
llood|ilain,  ;;ncli  a;;  welland;; 
innnedialely  next  lo  a  liij',ldy  ini  i;;eil 
;nid  nianipnialed  ;;lreani  dial  no  lon)’,er 
lia;;  a  rip.'irian  ama  or  a  lloodplain. 
Waters,  inclndiii)',  welland;;,  deleiniined 
lo  have  a  shallow  ;;nbsnilace  liydrolo)',ic 
connection  or  confined  ;;nrtace 
liydr(ilo)’,ic  conneclion  lo  an  (a)(  I ) 
llirongb  (a)(.5)  water  would  also  be 
“waters  of  Ibe  I  hiihsl  .Stales”  by  rule  as 
adjaceid  waters  falling  within  Ihe 
definilion  of  “neighboring.” 

In  circinnstances  when;  a  |)articular 
water  body  is  outside  of  Ibe  floodplain 
and  riparian  area  of  a  tributary,  but  is 
connected  by  a  shallow  subsurface 
hydrologic  connection  or  confined 
surface  hydrologic  connection  with 
such  tributary,  the  agencies  will  also 
assess  the  distance  between  the  water 
body  and  tributary  in  determining 
whether  or  not  the  water  body  is 
adjacent.  “Adjacent”  as  defined  in  the 
agencies’  regulations  has  always 
included  an  element  of  reasonable 
proximity.  See  Riverside  Bayview,  474  at 
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133-34  (“Following  the  load  of  the 
finvironmontal  Protection  Agency,  see 
38  FK  10834  (1973),  the  Corps  has 
determined  that  wetlands  adjacent  to 
navigable  waters  do  as  a  general  matter 
j)lay  a  key  role  in  ])rotecting  and 
enhancing  water  quality:  .  .  .‘l''orthis 
reason,  the  landward  limit  of  Federal 
jurisdiction  under  Section  404  must 
include  wetlands  that  are  in  reasonahle 
])roximity  to  other  waters  of  the  United 
Stat(!S,  as  these  wetlands  are  ])art  of  this 
acjuatic  system.’  ’’  quoting  42  FK  37128, 
July  19,  1977).  'I'herefore,  the 
determination  of  whether  a  ])articnlar 
water  meets  the  definition  of 
“neighboring”  liecause  the  water  is 
connected  by  a  shallow  subsurface  or 
confined  surface  hydrologic  connec;tion 
is  made  in  the  context  of  the  terms 
“neighboring”  and  “adjacent”  as  used 
in  the  regulation. 

The  element  of  reasonahle  proximity 
is  informed  by  the  scientific  literature, 
supplemented  by  agency  practice, 
which  leads  to  a  recognition  of  the  role 
of  hydrologic  connections  in  supportiiig 
a  significant  chemical,  physical,  and 
biological  relationship  between  water 
bodies,  but  this  relationship  can  he 
reduced  as  the  distance  between  water 
bodies  increases.  The  agencies  recognize 
that  in  specific  circumstances,  the 
distance  between  water  bodies  may  be 
sufficiently  far  that  even  the  presence  of 
a  hydrologic  connection  may  not 
support  an  adjacency  determination. 

While  the  agencies’  best  professional 
judgment  has  always  been  a  factor  in 
determining  whether  a  particular 
wetland  is  “adjacent”  under  the  existing 
definition,  the  agencies  recognize  that 
this  may  result  in  some  uncertainty  as 
to  whether  a  particular  water  connected 
through  confined  surface  or  shallow 
subsiu-face  hydrology  is  an  “adjacent” 
water.  The  agencies  therefore  request 
comment  on  whether  there  are  other 
reasonable  options  for  providing  clarity 
for  jurisdiction  over  waters  with  these 
types  of  connections. 

Options  could  include  asserting 
jurisdiction  over  all  waters  connected 
through  a  shallow  subsurface  hydrologic 
connection  or  confined  surface 
hydrologic  connection  regardless  of 
distance:  asserting  jurisdiction  over 
adjacent  waters  only  if  they  are  located 
in  the  floodplain  or  riparian  zone  of  a 
jurisdictional  water;  considering  only 
confined  surface  connections  but  not 
shallow  subsurface  connections  for 
purposes  of  determining  adjacency;  or 
establishing  specific  geographic  limits 
for  using  shallow  subsurface  or  confined 
surface  hydrological  connections  as  a 
basis  for  determining  adjacency, 
including,  for  example,  distance 
limitations  based  on  ratios  compared  to 


the  bank-to-bank  width  of  the  water  to 
which  the  water  is  adjacent.  The 
agencies  note  tliat  under  the  {)ropo.sed 
nde  any  waters  not  fitting  within  (a)(1) 
tlirough  (a)(6)  categories  would  instead 
l)e  treated  as  “other  waters.” 

both  confined  surface  and  shallow 
snhsnrface  connections  are  forms  of 
direct  hydrologic  connections  between 
adjacent  waters  and  (a)(1)  through  (a)(5) 
waters.  For  ])urj)os(!s  of  this  rule, 
confined  surface  connec;tions  consist  of 
permanent,  intermittent  or  ephemeral 
surface  connections  through  directional 
(lowpaths,  such  as  (but  not  limited  to) 
swales,  gullies,  rills,  and  ditches.  In 
some  cases,  these  connections  will  he  a 
result  of  “fill  and  spill”  hydrology.  A 
directional  flowpath  is  a  path  where 
water  flows  repeatedly  from  the  wetland 
or  open  water  to  the  nearby  “water  of 
the  IJnited  States”  that  at  times  contains 
water  originating  in  the  adjacent 
wetland  or  open  water  as  opposed  to 
just  directly  from  precipitation. 

For  the  purposes  of  tnis  rule,  “fill  and 
spill”  describes  .situations  where 
wetlands  or  open  waters  fill  to  capacity 
during  intense  precipitation  events  or 
high  cumxdative  precipitation  over  time 
and  then  spill  to  the  downstream 
jxirisdictional  water.  Report  at  5—62 
(citing  T.C.  Winter  and  D.O.  Ro.senberry, 
“Hydrology  of  Prairie  Pothole  Wetlands 
during  Drought  and  Deluge:  A  1 7-year 
Study  of  the  Cottonwood  Lake  Wetland 
Ciomplex  in  North  Dakota  in  the 
Perspective  of  Longer  Term  Measured 
and  Proxy  Hydrological  Records,” 
Climatic  Change  40:189-209  (1998); 

S.G.  Leibowitz,  and  K.C.  Vining, 
“Temporal  connectivity  in  a  prairie 
pothole  complex,”  Wetlands  23:13-25 
(2003)).  Water  connected  through  such 
flows  originates  from  the  adjacent 
wetland  or  open  water,  travels  to  the 
downstream  jurisdictional  water,  and  is 
connected  to  those  downstream  waters 
by  swales  or  other  directional  flowpaths 
on  the  surface.  Surface  hydrologic 
connections  via  physical  features  or 
discrete  features  described  above  allow 
for  confined,  direct  hydrologic  flows 
between  an  adjacent  water  and  the  (a)(1) 
through  (a)(5)  water  that  it  neighbors. 

A  shallow  subsurface  hydrologic 
connection  is  lateral  water  flow  through 
a  shallow  subsurface  layer,  such  as  can 
be  found,  for  example,  in  steeply 
sloping  forested  areas  with  shallow 
soils,  or  in  soils  with  a  restrictive  layer 
that  impedes  the  vertical  flow  of  water, 
or  in  karst  systems,  especially  karst 
pans.  K.J.  Devito,  et  ah,  “Groundwater- 
Surface  Water  Interactions  in  Headwater 
Forested  Wetlands  of  the  Ganadian 
Shield,”  Journal  of  Hydrology  181:127- 
47  (1996);  M.A.  O’Driscoll,  and  R.R. 
Parizek,  “The  Hydrologic  Gatchment 


Area  of  a  (ihain  of  Karst  Wetlands  in 
Gentral  Pennsylvania,  USA,”  Wetlands 
23:171-79  (2003);  IL).  Cook,  and  F.R. 
Hauer,  “fiffects  of  Hydroh)gic 
(ionnectivily  on  Water  (Ihemistry,  Soils, 
and  Vegetation  .Structure  and  Function 
in  an  Intermontane  Dcqne.ssional 
Wetland  Land.scape,”  Wetlands  27:7^9- 
38  (2007). 

A  shallow  .suhsurface  connection  also 
exi.sts,  for  examjxle,  when  the  adjacent 
water  and  neighboring  (a)(1)  through 
(a)(5)  water  are  in  contact  with  the  sanu! 
shallow  acpiifer.  Shallow  .snh.snrface 
connections  may  he  found  both  within 
the  ordinary  root  zone  and  below  the 
ordinary  root  zone  (below  12  inches), 
where  other  wetland  delineation  factors 
may  not  be  jxresent.  A  c:ombination  of 
jxhysical  factors  may  reflect  the  pre.sence 
of  a  shallow  subsurface  connection, 
including  (but  not  limited  to)  stream 
hydrograph  (for  example,  when  the 
hydrograph  indicates  an  increase  in 
How  in  an  area  where  no  tributaries  are 
entering  the  .stream),  soil  surveys  (for 
example,  exhibiting  indicators  of  high 
transmi.ssivity  over  an  impermeable 
layer),  and  information  indicating  the 
water  table  in  the  stream  is  lower  than 
in  the  .shallow  .snh.snrface. 

Shallow  subsurface  connections  are 
distinct  from  deeper  groundwater 
connections,  which  do  not  .satisfy  the 
requirement  for  adjacency,  in  that  the 
former  exhibit  a  direct  connection  to  the 
water  found  on  the  .surface  in  wetlands 
and  open  waters.  Water  does  not  have 
to  be  continuously  present  in  the 
confined  surface  or  shallow  sub.surface 
hydrologic  connection  and  the  flow 
between  the  adjacent  water  and  the 
jurisdictional  water  may  move  in  one  or 
both  directions.  While  they  may  provide 
the  connection  establishing  jurisdiction, 
these  shallow  subsurface  flows  are  not 
“waters  of  the  United  States.” 

For  waters  outside  of  the  riparian  area 
or  floodplain,  confined  surface 
hydrologic  connections  (as  described 
above)  are  the  only  types  of  surface 
hydrologic  connections  that  satisfy  the 
requirements  for  adjacency.  Waters 
outside  of  the  riparian  area  or  floodplain 
that  lack  a  shallow  subsurface 
hydrologic  connection  or  a  confined 
surface  hydrologic  connection  would  be 
analyzed  as  “other  waters”  under 
paragraph  (a)(7)  of  the  proposed  rule. 

Application  of  the  terms  “riparian 
area,”  “floodplain,”  and  “hydrologic 
connection”  would  be  based  in  part  on 
best  professional  judgment  and 
experience  applied  to  the  definitions 
contained  in  this  rule.  The  new 
definitions  of  riparian  area  and 
floodplain  are  designed  to  provide 
greater  consistency,  clarity,  and 
certainty  in  determining  the 
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c.ircuinstcincGS  niidor  which  a  particular 
wat(;r  moots  tho  dofinition  of  tho  torin 
adjacont.  'I’ho  addition  of  thoso  two 
tornis  to  tho  dofinition  of  “noighhoring” 
is  hasod  on  tlu*  sciontific:  litoratnro  and 
agonci(!s’  knowlodgo  of  and  oxportiso  t)n 
riv(!r  systems,  winch  shows  that  wat(!r 
hodios  such  iis  wot  lands,  ponds,  and 
oxhow  lakes  located  within  tho  riparian 
ar(!as  and  ilood])lains  of  (a)(1)  through 
(a)(.'i)  waters  generally  have  snhstantial 
hydrologic  and  ocologic  connections 
with  the  waters  that  they  neighhor. 

'riuise  ])roposed  (hdinitions  are 
adaj)ted  from  scientific  definitions  using 
the  concepts  that  are  most  rehivant  and 
nscifnl  in  the  context  of  the  (IWA.  Use 
of  the  floodplain  in  characterizing  the 
term  “noighhoring”  is  intended  to 
jH'ovide  greater  clarity  and  predictability 
in  the  determination  of  when  waters  are 
adjacent.  The  .scientific  literature  clearly 
demonstrates  the  enhanced  hydrologic 
connectivity  that  is  present  between  a 
tributary  and  waters  within  the 
floodplain  of  that  tributary.  There  is, 
however,  variability  in  the  size  of  the 
lloodplain,  which  is  dependent  on 
factors  such  as  the  flooding  frequency 
being  considered,  size  of  the  tributary, 
and  topography.  As  a  general  matter, 
large  trihntaries  in  low  gradient 
topography  will  generally  have  large 
lloodplains  (e.g.,  the  lower  Mississippi 
Delta)  whereas  .small  headwater  streams 
located  in  steep  gradients  will  have  the 
.smallest  floodplains.  It  may  thus  be 
appropriate  for  the  agencies  to  consider 
a  floodplain  associated  with  a  lower 
frequency  flood  when  determining 
adjacency  for  a  smaller  stream,  and  to 
consider  a  floodplain  associated  with  a 
higher  frequency  flood  when 
determining  adjacency  for  a  larger 
stream.  When  determining  whether  a 
water  is  located  in  a  floodplain,  the 
agencies  will  use  best  professional 
judgment  to  determine  which  flood 
interval  to  use  (for  example,  10  to  20 
year  flood  interval  zone).  The  agencies 
request  comment  on  whether  the  rule 
text  should  provide  greater  specificity 
with  regard  to  how  the  agencies  will 
determine  if  a  water  is  located  in  the 
floodplain  of  a  jurisdictional  water. 

As  noted  above,  the  agencies  retain 
the  general  existing  definition  of 
adjacency  and  have  never  interpreted 
the  term  to  include  wetlands  that  are  a 
great  distance  from  a  jurisdictional 
water.  The  agencies  intend  to  similarly 
interpret  the  new  definition  of 
“neighboring.”  This  new  definition  is 
designed  to  provide  greater  clarity  by 
identifying  specific  areas  and 
characteristics  for  jurisdictional 
adjacent  waters,  but  the  agencies  request 
comment  for  additional  clarification. 
Commenters  should  support  where 


possible  from  scientific  literature  any 
sngge.stions  for  additional  clarification 
of  cairrent  explicit  limits  on  adjacency, 
such  as  a  specific  distance  or  a  s])ecific: 
floodplain  ijiterval. 

The  ageiu:i(!.s  seek  comment  on 
s|)ecific  oj)ti()ns  for  establishing 
additional  precision  in  the  definition  of 
“neighboring”  through;  explicit 
language  in  the  definition  that  waters 
conn(!ct(!d  by  shallow  subsurface! 
hydrologic  or  confin(!(l  surface! 
hyelrole)gic  e:e)nne!e;tie)n.s  te)  an  (!i)(l) 
thre)ngh  (a)(5)  water  must  he 
geejgraphie.ally  proximate  te)  the  aeljae-.ent 
water;  e:ire:nm.stane:e!.s  nneleir  whie;h 
watems  eentsiele  the  fle)oel})lain  e)r  riparian 
ze)ne  are  jnri.selictie)nal  if  theiy  are 
rexisonahly  ])roximate;  .srq)port  fe)r  e)r 
again.st  placing  geographic  limits  eni 
what  watems  ontsiele  the  floe)elplain  e)r 
riparian  zone  are  jnri.selictie)nal: 
ele!termining  that  enily  watems  within  the 
flejoelplain,  eenly  waters  within  the 
riparian  areia,  or  only  watems  within  the 
ne)e)elplain  anel  riparian  area  (but  ne)t 
waters  outside  these  <)re!a.s  with  a 
shallow  subsurface  or  ce)nfineel  surface 
hyelroleegie:  connee:tiem)  are  aeljacent; 
ielemtifie-.atiem  of  particular  floodplain 
intervals  within  whie.h  wateus  wonlel  he 
e:e)nside!red  aelj<K'.ent;  anel  any  other 
.scientific;ally  valid  criteria,  gnielelines  or 
parameteirs  that  wonlel  increa.se  e;larity 
with  respect  to  neighboring  waters. 

Finally,  the  agencies  are  also 
proposing  to  delete  the  parenthetical 
from  the  existing  “adjacent  wetlands” 
regulatory  provision  The  phrase  “other 
than  waters  that  are  themselves 
wetlands”  was  intended  to  preclude 
asserting  CWA  jurisdiction  over 
wetlands  that  were  simply  adjacent  to 
another  wetland  (such  as  an  “isolated” 
wetland,  as  opposed  to  a  wetland 
adjacent  to  a  tributary).  However,  in 
practice  some  wetlands  that  were 
indeed  adjacent  to  a  tributary  were 
found  to  not  meet  the  definition  of 
“adjacent”  simply  because  another 
adjacent  wetland  was  located  between 
the  adjacent  wetland  and  the  tributary. 
With  this  proposed  change,  the  agencies 
intend  to  ensure  that  all  waters  that 
meet  the  proposed  definition  of 
“adjacent”  are  “waters  of  the  United 
States,”  regardless  of  whether  or  not 
another  adjacent  water  is  located 
between  those  waters  and  the  tributary. 

If,  for  example,  one  wetland  is  in  the 
riparian  area  of  a  “tributary”  as  defined 
in  today’s  proposed  rule,  and  a  different 
wetland  is  in  the  floodplain  of  that 
tributary,  both  wetlands  would  meet  the 
definition  of  “adjacent”  and  be  “waters 
of  the  United  States,”  even  if  the 
riparian  wetland  is  located  between  the 
floodplain  wetland  and  the  tributary. 
Waters  located  near  an  adjacent  water 


hut  which  are  not  themselves 
(independently)  adjacent  to  an  (a)(1) 
through  (a)(5)  water  would,  under  the 
j)ropo.sed  rule,  not  he  regulated  under 
(a)(()).  However,  waters,  including 
w(!t lands,  that  are  a(ljac(!nt  to  a  w(!tland 
that  m(!et.s  tiu!  (h!finition  of  a  tributary 
would  h(!  consid(!r(!d  adjacent  wat(!r.s. 

2.  Why  do  tlu!  agt!ncie.s  conclmh!  that 
adjacent  waters  ar(!  “waters  of  the 
I  )nit(!d  Stat(!.s?” 

a.  l.(!gal  basis  for  I)(!fining  All  Adjacent 
Waters  as  “Waters  of  the  United  States” 

For  tho.se  wetlands  adjacent  to 
traditional  navigable  waters.  Justice 
Kennedy  stated  in  /fapano.s  that  the 
agencies’  existing  regulation  “rests  upon 
t'l  reasonable  inference  of  ocologic 
interconnection,  and  the  a.s.sertion  of 
jurisdiction  for  those  wetlands  is 
sustainable  under  the  Act  by  showing 
adjacency  alone.”  547  U.S.  at  780.  For 
all  other  adjacent  waters,  including 
adjacent  wetlands,  Jn.stice  Kennedy  has 
j)rovided  a  framework  for  establishing 
categories  of  waters  which  are  per  so 
“waters  of  the  United  States.”  First,  he 
provided  that  wetlands  are 
jurisdictional  if  they  “either  alone  or  in 
combination  with  similarly  situated 
Iwetllands  in  the  region,  significantly 
affect  the  chemical,  physical,  and 
biological  integrity  of  other  covered 
waters  more  rtiadily  understood  as 
‘navigable.’  ”  547  U.S.  at  780.  While  the 
i.s.sue  was  not  before  the  Supreme  C’.onrt, 
it  is  reasonable  to  also  as.ses.s  whether 
non-wetland  waters  have  a  significant 
nexus,  as  Justice  Kennedy’s  opinion 
makes  clear  that  a  significant  nexus  is 
the  touchstone  for  CWA  jurisdiction. 
Justice  Kennedy  also  stated  that  the 
agencies  could  through  regulation  or 
adjudication  identify  categories  of 
waters  that  “are  likely,  in  the  majority 
of  cases,  to  perform  important  functions 
for  an  aquatic  system  incorporating 
navigable  waters.”  547  U.S.  at  780-81. 

Adjacent  waters  as  defined  in  today’s 
proposed  rule,  alone  or  in  combination 
with  other  adjacent  waters  in  a 
watershed  that  drain  to  a  traditional 
navigable  water,  interstate  water  or  the 
territorial  seas,  significantly  affect  the 
chemical,  physical,  or  biological 
integrity  of  those  waters.  Waters  that  are 
adjacent  to  (a)(1)  through  (a)(5)  waters, 
including  wetlands,  oxbow  lakes  and 
adjacent  ponds,  are  integral  parts  of 
stream  networks  because  of  their 
ecological  functions  and  how  they 
interact  with  each  other,  and  with 
downstream  traditional  navigable 
waters,  interstate  waters,  or  the 
territorial  seas.  In  other  words, 
tributaries  and  their  adjacent  waters, 
and  the  traditional  navigable  waters. 
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interstate  waters,  and  territorial  seas  to 
which  those  waters  flow,  are  an 
integrated  ecological  system,  and 
discharges  of  pollutants,  including 
discharges  of  dredged  or  fill  material, 
into  these  components  of  that  ecological 
system,  must  be  regulated  under  the 
CWA  to  restore  and  maintain  the 
chemical,  physical,  and  biological 
integrity  of  these  waters. 

The  agencies’  proposed  rule  is 
consistent  with  the  statute,  the  Supreme 
Court’s  decisions,  the  best  available 
science,  and  scientific  and  technical 
expertise.  See  both  Appendices  A  and 
B. 

b.  Adjacent  Waters  Under  This 
Proposed  Rule  Have  a  Significant  Nexus 
to  (a)(1)  Through  (a)(3)  Waters 

The  agencies’  proposal  to  determine 
“adjacent  waters”  to  be  jurisdictional  by 
rule  is  supported  by  the  substantial 
chemical,  physical,  and  biological 
relationship  between  adjacent  waters, 
alone  or  in  combination  with  similarly 
situated  waters,  and  (a)(1)  through  (a)(5) 
waters.  Adjacent  wetlands  and  other 
adjacent  waters  such  as  ponds  and 
oxbow  lakes  perform  important 
functions  for  the  nearby  streams  and 
lakes,  and  these  functions  are  significant 
for  the  chemical,  physical,  and 
biological  integrity  of  adjacent  and 
downstream  waters.  See  Appendix  A. 

One  reason  why  the  agencies  propose 
in  this  rulemaking  that  all  adjacent 
waters  have  a  significant  nexus  with 
their  traditional  navigable  waters, 
interstate  waters,  or  the  territorial  seas 
is  closely  related  to  a  primary  reason 
(explained  above)  why  all  tributaries  of 
navigable  and  interstate  waters  have  a 
significant  nexus  with  those  waters. 

That  is,  all  adjacent  waters  should  be 
jurisdictional  by  rule  because  the 
discharge  of  many  pollutants  (such  as 
nutrients,  petroleum  wastes  and  other 
toxic  pollutants)  into  adjacent  waters 
often  flow  into  and  thereby  pollute  the 
traditional  navigable  waters,  interstate 
waters,  and  the  territorial  seas. 

Based  on  science  and  agency 
(jxpertise,  the  agencies  conclude  that 
adjacent  waters,  as  defined  in  the 
propo.sed  rule,  “are  likely,  in  the 
majority  of  ca.ses,  to  perform  important 
functions  for  an  a(]uatic:  .system 
incorporating  navigable  waters.” 
Hapenoa,  547  U.S.  at  781-82.  Tlu; 
agencies  identified  the  characteri.stics  of 
adjacent  waters  that  as  a  cla.ss  have  a 
significant  lujxus  to  (a)(1)  through  (a)(3) 
waters:  They  are  waters  that  are 
bordering  to  or  are  contiguous  with 
(a)(1)  through  (a)(5)  waters,  including 
w(!tlands;  they  are  waters  that  li(!  within 
tlu!  ri])arian  area  or  floodplain  of  (a)(1) 
tln'ongh  (a)(5)  waters;  or  they  an;  waters 


that  have  a  shallow  subsurface  or 
confined  surface  hydrologic  connection 
with  (a)(1)  through  (a)(5)  waters.  These 
characteristics  ensure  that  the  adjacent 
waters  are  part  of  “an  aquatic  system 
incorporating  navigable  waters,”  547 
U.S.  at  781-82;  and  that  they  perform 
important  functions  to  maintain  the 
chemical,  physical,  or  biological 
integrity  of  (a)(1)  through  (a)(3)  waters. 

In  showing  chemical,  physical,  and 
biological  connections  between  adjacent 
waters  and  other  jurisdictional  waters, 
adjacent  waters,  including  wetlands, 
may  be  separated  by  land  or  other 
features  not  regulated  under  the  CWA, 
but  those  intervening  uplands  do  not 
eliminate  or  impede  the  functional 
interactions  between  (a)(1)  through 
(a)(5)  waters  and  the  waters,  including 
wetlands,  that  are  adjacent  to  them.  For 
instance,  two  waters  may  be  separated 
by  upland  but  be  connected  through 
surface  or  shallow  subsmface 
connections  with  water  and  chemicals 
readily  exchanging  between  them. 
Similarly,  uplands  separating  two 
waters  may  not  act  as  a  barrier  to 
species  that  rely  on  and  that  regularly 
move  between  the  two  waters. 

Therefore,  the  proposed  rule  reflects  an 
understanding  that  adjacent  waters 
affect  the  chemical,  physical,  and 
biological  integrity  of  waters  to  which 
they  are  adjacent  and  to  (a)(1)  through 
(a)(3)  waters  even  where  the  two  waters 
may  be  separated  by  features  that  are 
not  jurisdictional,  such  as  uplands, 
berms,  roads,  levees,  and  similar 
features.  The  presence  of  these  features 
does  not  extinguish  jurisdiction,  a 
conclusion  contained  in  the  agencies’ 
existing  regulation  at  33  CFR  328.3(c). 

(1)  Riparian  and  Floodplain  Waters 
Significantly  Affect  the  Chemical, 
Physical,  and  Biological  Integrity  of 
(a)(1)  Through  (a)(3)  Waters 

Riparian  and  floodplain  waters, 
including  wetlands,  that  are  adjacent  to 
(a)(1)  through  (a)(3)  waters  play  an 
integral  role  in  maintaining  the 
chemical,  phy.sical,  and  biological 
integrity  of  those  waters.  In  addition, 
riparian  and  floodplain  waters, 
including  wetlands,  that  are  adjacent  to 
(a)(4)  and  (a)(5)  waters  jn'ovide  an 
important  role  in  maintaining  the 
chemical,  ])hy.sical,  and  biological 
integrity  of  traditional  navigabh;  waters, 
interstate  waters,  and  tin;  territorial  .s(!a.s 
Among  the  ways  in  which  riparian  and 
floodplain  waters,  inclnding  w(!t  lands, 
that  are  adjacent  to  (a)(4)  and  (a)(5) 
waters  significantly  aflect  the  chemical, 
])hysical,  or  biological  integrity  of 
traditional  navigabh;  wat(;rs,  inter.stat(! 
waters,  and  the  territorial  .seas  is  by 
significantly  affecting  the  cbeinicid, 


physical,  and  biological  integrity  of  the 
(a)(4)  and  (a)(5)  waters  to  which  they  are 
adjacent,  and  those  waters  in  turn 
significantly  affect  the  chemical, 
physical,  or  biological  integrity  of 
traditional  navigable  waters,  interstate 
waters,  and  the  territorial  seas. 

(2)  Waters,  Including  Wetlands, 
Determined  To  Have  a  Confined  Surface 
or  a  Shallow  Subsurface  Hydrologic 
Connection  Significantly  Affect  the 
Chemical,  Physical,  and  Biological 
Integrity  of  (a)(1)  Through  (a)(3)  Waters. 

The  proposed  rule  includes  as 
adjacent  those  waters  that  are 
“neighboring”  because  they  possess  a 
shallow  subsurface  or  confined  surface 
hydrologic  connection  to  a 
jurisdictional  water,  and  therefore  can 
exchange  water,  along  with  chemicals 
and  organisms  within  that  water,  with 
an  (a)(1)  through  (a)(5)  water,  and 
subsequently  have  a  significant  effect, 
particularly  in  combination  with  other 
adjacent  waters  in  the  watershed,  on  the 
chemical,  physical,  or  biological 
integrity  of  a  downstream  traditional 
navigable  water,  interstate  water,  and 
the  territorial  seas. 

Confined  surface  connections  that 
provide  a  discrete  pathway  for  water  to 
be  exchanged  between  the  potentially 
adjacent  wetland  or  water  and  an  (a)(1) 
through  (a)(5)  water  present  the  clearest 
evidence  of  a  hydrologic  connection. 
Shallow  subsurface  connections  are  also 
relevant,  yet  are  more  difficult  to 
identify  and  document.  Evidence  shows 
that  waters,  including  wetlands,  located 
outside  of  the  riparian  area  or 
floodplain,  but  which  still  have  a 
shallow  subsurface  or  confined  surface 
hydrologic  connection  to  an  (a)(1) 
through  (a)(5)  water,  will  have  a 
.significant  nexus  to  down.stream  (a)(1) 
through  (a)(3)  waters.  Note  that  nothing 
under  the  propo.sed  rule  would  cau.se 
the  shallow  subsurface  connections 
themselves  to  become  jurisdictional. 

Examples  of  confined  surface  water 
hydrologic  connections  that 
demonstrate  adjacency  are  .swales, 
gullies,  and  rills.  The  frequency, 
duration,  and  volume  of  flow  as.sociated 
with  these  confined  surface  connections 
can  vary  greatly  dejHjnding  largely  on 
factors  .snc:h  as  precipitation,  snowmelt, 
landlbrms,  soil  types,  and  water  table 
elevation.  It  is  tin;  |)re.S(!nc(!  of  tins 
bydrologic  connection  wbicb  j)rovide.s 
tlu!  o])])ortunity  for  iHugbboring  w.iters 
to  infliKMice  Ibe  cbemical,  physical,  or 
biological  int<!grity  of  (a)(1)  tbrougb 
(a)(5)  waters. 

Ill  circumstances  wbere  a  particular 
water  is  outside  of  tbe  flo()d|)laiu  and 
riparian  area  of  a  jurisdictional  water,  a 
connection  can  be  establisbed  by 
confined  surface  or  sballow  subsurface 
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hydrology  that  makes  the  water 
neighboring,  and  thus  adjacent.  The 
scientific  literature  recognizes  the  role 
of  hydrologic  connections  in  supporting 
a  substantial  chemical,  physical,  or 
biological  relationship  between  water 
bodies,  but  this  relationship  can  be 
reduced  as  the  distance  between  water 
bodies  increases  because  of  various 
factors,  such  as  soil  characteristics, 
geology,  climate,  precipitation  patterns, 
etc.  The  distance  between  water  bodies 
may  be  sufficiently  great  that  even  the 
presence  of  an  apparent  hydrologic 
connection  may  not  support  an 
adjacency  determination.  The  greater 
the  distance,  the  less  likelihood  that 
there  is  an  actual  shallow  subsurface  or 
confined  surface  hydrologic  connection, 
because  of  the  greater  potential  for  the 
water  to  infiltrate  the  soil  to  deeper 
groundwater,  or  for  transmission  losses 
in  any  gully  or  swale  (for  example)  that 
may  appear  to  be  hydrologic 
connections.  Within  a  watershed, 
wetlands  and  open  waters  that  are 
closer  to  tributaries  will  have  a  higher 
probability  of  being  hydrologically 
connected  and  of  being  determined 
adjacent  than  more  distant  waters, 
assuming  that  conditions  governing  type 
and  quantity  of  flows  (e.g.,  slope,  soil, 
and  aquifer  permeability)  are  similar. 
Report  at  5-2.  A  determination  of 
adjacency  based  on  shallow  subsurface 
or  confined  surface  hydrologic 
connection  outside  the  riparian  area  or 
floodplain  requires  clear 
documentation. 

H.  “Other  Waters” 

The  “other  waters”  paragraph  of  the 
proposed  rule  is  at  (a)(7).  To  be  clear, 
these  “other  waters”  are  not 
jurisdictional  as  a  single  category; 
rather,  as  the  proposed  rule  language 
states,  “other  waters”  are  jurisdictional 
provided  that  they  are  found,  on  a  case- 
S])ecific  basis,  to  have  a  significant 
noxns  to  an  (a)(1)  through  (a)(3)  water. 
Tims,  the  introductory  phrase  “on  a 
case-specific  basis”  is  designed  to  signal 
chiarly  that  this  provi.sion  of  the 
definition  of  “waters  of  the  United 
States”  does  not  nujan  “other  waters” 
are  “waters  of  tlie  Unitcul  States”  by 
d(!finition  in  the  .same  way  as  lliose 
defined  as  jurisdictional  in  proposed 
|)aragra])hs  (a)(1)  through  (a)((')). 

“()lh(;r  waters”  will  he;  evaluated 
either  individually,  or  as  a  group  of 
waters  wlu're  lh(‘y  are  d(!l(!rmiued  to  b(! 
similarly  situatcul  iu  the  region.  Waters 
are  similarly  situat(!d  wIkuc  they 
|)erforui  similar  functions  and  an; 
located  sufficiently  ch).s(!  log(!lh(!r  or 
when  lh(!y  are  snfficiently  close  to  a 
jurisdictional  water.  How  these;  “other 
waters”  are  aggregat(;d  for  a  ca.se;- 


specific  significant  nexus  analysis 
depends  on  the  functions  they  perform 
and  their  spatial  arrangement  within  the 
“region”  or  watershed.  For  other  waters 
that  perform  similar  functions,  their 
landscape  position  within  the 
watershed  (i.e.,  the  “region”)  relative  to 
each  other  or  to  a  jurisdictional  water  is 
generally  the  determinative  factor  for 
aggregating  waters  in  a  significant  nexus 
analysis,  which  will  focus  on  the  degree 
to  which  the  functions  provided  by 
those  “other  waters”  affect  the 
chemical,  physical,  or  biological 
integrity  of  (a)(1)  through  (a)(3)  waters 
and  whether  such  effects  are  significant. 
See  Appendix  A,  Scientific  Evidence 
(Part  I,  Discussion  of  Major  Conclusions 
2.C;  Part  II,  iii)  and  Appendix  B,  Legal 
Analysis. 

Significant  nexus  is  proposed  to  be 
defined  to  mean  that  a  water,  including 
wetlands,  either  alone  or  in  combination 
with  other  similarly  situated  waters  in 
the  region  (i.e.,  the  watershed  that 
drains  to  the  nearest  water  identified  in 
paragraphs  (a)(1)  through  (a)(3)  of  this 
section),  significantly  affects  the 
chemical,  physical,  or  biological 
integrity  of  a  water  identified  in 
paragraphs  (a)(1)  through  (a)(3)  of  this 
section.  For  an  effect  to  be  significant, 
it  must  be  more  than  speculative  or 
insubstantial.  Other  waters,  including 
wetlands,  are  similarly  situated  when 
they  perform  similar  functions  and  are 
located  sufficiently  close  together  or 
sufficiently  close  to  a  ’’water  of  the 
United  States”  so  that  they  can  be 
evaluated  as  a  single  landscape  unit 
with  regard  to  their  effect  on  the 
chemical,  physical,  or  biological 
integrity  of  a  water  identified  in 
paraeraphs  (a)(1)  through  (a)(3). 

Other  waters  with  a  significant  nexus 
can  be  found  to  bo  jurisdictional  on  a 
case-specific  basis  where  these  waters 
do  not  fit  within  the  definition  of 
another  of  the  jnopo.sed  categories  of 
“waters  of  the  United  States”  under 
])aragraphs  (a)(1)  throngh  (a)(6)  and  are 
not  excluded  from  the  definition  of 
“waters  of  the  United  States”  under 
|)roj)o.sod  .section  (h). 

A  significant  nexus  analysis  may  he 
ha.sed  on  a  particidar  water  alone  or 
based  on  the  effect  that  the  water  has  in 
coinhination  with  oth(;r  similarly 
situated  waters  in  the  region.  Wh(;re 
(;ffects  will  he  analyzed  in  coinhination, 
the  agencies  will  aggregate  those  (iffects. 
TIk;  agencies  jirojiose  to  int(;rpret  the 
“nigion”  within  which  similarly 
situated  waters  would  he  aggregated  as 
the  watershed  that  drains  to  the  nearest 
traditional  navigiible  wat(;r,  interstate 
wat(;r,  or  the  t(;rritorial  seas. 

For  ])urpo.ses  of  analyzing  whether  an 
“other  water”  has  a  significant  n(;xns, 


the  agencies  are  proposing  that  “other 
waters”  are  similarly  situated  if  they 
perform  similar  functions  and  they  are 
either  (1)  located  sufficiently  close 
together  so  that  they  can  be  evaluated  as 
a  single  landscape  unit  with  regard  to 
their  effect  on  the  chemical,  physical,  or 
biological  integrity  of  a  water  identified 
in  paragraphs  (a)(1)  through  (a)(3),  or  (2) 
located  sufficiently  close  to  a  “water  of 
the  United  States”  for  such  an 
evaluation  of  their  effect.  These  criteria 
are  explained  in  a  subsequent  section. 

Consistent  with  Justice  Kennedy’s 
opinion  in  Rapanos,  the  agencies 
propose  today  and  are  soliciting 
comment  on  establishing  a  case-specific 
analysis  of  whether  “other  waters,” 
including  wetlands,  that  do  not  meet  the 
criteria  for  any  of  the  proposed 
jurisdictional  categories  in  (a)(1) 
through  (a)(6)  and  are  not  proposed  to 
be  excluded  by  rule  under  section  (b), 
are  susceptible  to  a  case-specific 
analysis  of  whether  they  alone,  or  in 
combination  with  other  similarly 
situated  waters,  have  a  significant  nexus 
to  a  traditional  navigable  water,  an 
interstate  water,  or  the  territorial  seas, 
and  therefore  are  “waters  of  the  United 
States.” 

1.  Significant  Nexus  Analysis  for  “Other 
Waters” 

a.  “Other  Waters” 

“Other  waters”  are  those  waters, 
including  wetlands,  that  are  subject  to  a 
case-specific  significant  nexus 
determination,  and  do  not  meet  the 
criteria  of  any  of  the  categories  of  waters 
in  (a)(1)  through  (a)(6),  and  also  are  not 
one  of  the  waters  and  features  excluded 
from  the  definition  of  “waters  of  the 
United  States”  in  section  (b).  In  the 
existing  regulation,  there  is  a  non¬ 
exclusive  li.st  of  the  types  of  “other 
waters”  which  may  be  found  to  be 
“waters  of  the  United  States.”  The 
agencies  do  not  propose  to  re- 
promnlgate  this  li.st  of  “other  waters” 
because  it  is  unnece.s.sary  and  has  led  to 
confusion  where  it  has  been  incorrectly 
read  as  an  (ixclnsive  li.st. 

Of  additional  concern  was  that  the 
exi.sting  descriptive;  li.st  of  typ(;.s  of 
“oth(;r  wat(;r.s”  includes  some  wat(;r.s 
that  would  Ih;  jurisdictional  under  one; 
of  the  propo.s(;d  categories  of  “wat(;rs  of 
the;  Unit(;d  States”  that  would  he 
jurisdictional  by  ruh;,  such  as  trihutary 
.str(;am.s.  The;  ag(;nci(;.s  want  to  avoid 
(|ue.stion.s  of  wheth(;r  an  intermitteait 
.str(;am  that  me(;t.s  the  definition  of 
tributary  also  n(;ed.s  a  .s(;])arate 
significant  nexus  analysis.  Und(;rth(; 
])ro|)o.s(;d  ruh;,  that  tributary  .str(;ain 
do(;.s  not  reepiin;  the;  significant  n(;xu.s 
analysis.  Kianoving  the;  list  of  water 
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types  does  not  imply  that  any  of  the 
waters  listed  in  the  existing  regulation 
are  never  jurisdictional  under  the 
proposed  rule.  When  one  of  the  waters 
on  the  current  enumerated  list  does  not 
fall  under  a  proposed  category  for 
jurisdiction  (for  example,  adjacent 
waters  under  (a)(6)  or  tributaries  under 
(a)(5)),  those  waters  would  be 
jurisdictional  if  found  to  have  a 
significant  nexus  under  proposed 
paragraph  (a)(7)  on  a  case-specific 
basis. 

b.  Significant  Nexus 

'I’he  agencies  recognize  that  Supreme 
('ourt  decisions  in  SWANCC  and 
liapanos  placed  limits  on  the  scojie  of 
“other  waters”  that  may  ho  determined 
to  he  jurisdictional.  'l  h(!refore,  the 
agencicss’  ])roposal  today  ])rovides  that 
waters  not  determined  to  hi; 
jurisdictional  as  a  category  are 
jurisdictional  only  if  they  are 
determined  on  a  case;  specific  basis  to 
have  a  significaid  nexus  to  a  traditional 
navigahh;  watm,  an  intcastate  water,  oi 
tlie  territorial  seas.  'I'he  agencies  also 
re(|ii(;sl  comment  and  inlormation  helow 
on  how  the  science  conid  .snppoit  oilier 
approache.s  that  could  pnivide  )’,realei 
legnlaloi'V  ceilainlv  ieg,ardin)’  the 
jnrisdiclional  .stains  id  “iilher  waler.s", 
including  expanding,  the  list  ol  waler.s 
jin  i.sdiclional  hy  i  nie,  expanding  the  list 
ol  waleis  not  jm  i.sdici  ional  hy  ride,  and 
narrowing,  the  “other  waler.s”  snlijecl  to 
a  case  s|iecilic  analysis,  including, 
eliminating,  the  case  specilic  analysis 
where  the  science  does  not  snppoit  it. 
The  ag,encie.s  will  review  the 
adminisiralive  record,  incliiding, 
comments  received,  the  .scientific 
lilerainre,  and  the  final  Keporl,  in 
determining  how  to  address  “other 
w'aters”  in  the  final  ride. 

justice  Kennedy  explained  the 
.S’l'V/\yVf,T.' decision  in  his  concurring 
opinion  in  Itdfxinos:  “\n  Solid  Waste 
Af^aacy  of  Northern  (look  (.'Ay.  v.  Army 
dorps  of  Engineers,  551  U..S.  159  (2()(il) 
(.S’M//1A/TT/),  the  (ionrt  held,  under  the 
circumstances  j)re.senled  there,  that  to 
con.stitute  ‘navigable  wafers’  under  the 
Act,  a  water  or  wetland  must  posse.ss  a 
‘significant  nexus’  to  waters  that  are  or 
were  navigable  in  fact  or  that  could 
reasonably  be  so  made.”  547  U.S.  at  759. 
The  agencies  interpret  the  significant 
nexus  standard  to  apply  to  the  “other 
waters”  portion  of  the  existing 
regulation  since  the  Court  in  SWANCC 
was  considering  the  validity  of  the 
Corps’  assertion  of  jurisdiction  over 
ponds  and  mudflats  under  (a)(3)  of  the 
Corps’  regulations  (33  CFR  328.3). 

To  comport  with  the  SWANCC  and 
Hapanos  decisions,  the  agencies 
propose  to  delete  the  requirement  that 


an  “other  water”  be  one  the  use, 
degradation  or  destruction  of  which 
could  affect  interstate  or  foreign 
commerce  and  to  replace  it  with  the 
requirement  that  the  “other  water”  meet 
Justice  Kennedy’s  significant  nexus 
standard.  The  current  regulations  assert 
jurisdiction  more  broadly  than  what  is 
proposed  today.  With  this  proposed 
regulation,  the  agencies  would  limit 
jurisdiction  over  “other  waters”  to  only 
those  that  are  determined  on  a  case- 
specific  basis  to  have  a  significant  nexus 
to  an  (a)(1)  through  (a)(3)  water. 

P’or  purposes  of  as.sessing  whether  a 
particular  water  is  a  “water  of  the 
United  States”  because  it,  alone  or  in 
combination  with  other  similarly 
situated  waters,  has  a  significant  nexus 
to  an  (a)(1)  through  (a)(3)  water,  the 
agencies  are  proposing  to  define 
“significant  nexus”  |)liis  each  of  the  key 
elements  used  in  the  definition  of 
“significant  nexus.” 

i.  Ill  the  Region 

The  ag,encies  propose  to  interpiel  the 
phrase  “in  the  reg,ion”  to  mean  the 
watershed  that  drain.s  to  the  neare.sl 
I  radii  ional  navigable  water,  inlerslale 
water,  or  the  territorial  .sea.s  llnong,li  a 
sin)',le  point  ol  entry.  Tlial  coiicrpi  i.s 
rellecled  in  the  delinilion  ol  "sig,nilicaiil 
iiexn.s"  at  (c|(7|.  .‘>ince  jii.slice  Kennedy 
did  not  deliiie  the  “region,"  the  a)',encie.s 
determined  llial  because  Ibe  movenieiil 
ol  water  Ironi  waler.shed  draiiiag,e  basin.s 
to  liver  networks  and  lake.s  sbape.s  Ibe 
development  and  Innclion  ol  Ibese 
systems  in  a  way  Ibal  is  critical  lo  Ibeir 
long,  term  bealih,  tbe  watershed  is  a 
reasonable  and  lechnically  appropriate 
extent  on  which  lo  identify  waters  that 
together  may  have  an  effect  on  the 
chemical,  physical,  or  biological 
integrity  of  a  particular  (aj(1),  Ihrongh 
(a)(3)  water.  See  Ajipendix  A,  .Si:ienlific 
Rvidence  (I’arl  I,  Ifackgronnd;  Rail  II,  4, 
iii.  A). 

The  agencies  choose  to  use  the  single 
point  of  entry  watershed  as  the 
apjiropriale  .scale  for  the  region.  A  single 
point  of  entry  watershed  is  the  drainage 
liasin  within  whose  honndarins  all 
j)recipitation  ultimately  flows  to  the 
nearest  single  traditional  navigable 
water,  interstate  water,  or  the  territorial 
.sea.  There  will  likely  be  other 
traditional  navigable  waters,  interstate 
waters,  and  ultimately  the  territorial 
seas  further  downstream  from  the 
“nearest”  such  water,  and  these  further 
downstream  waters  would  likely  have 
larger  watersheds,  but  the  agencies 
determined  that  a  reasonable 
interpretation  of  “in  the  region”  is  the 
watershed  that  drains  to  the  nearest  (i.e. 
first  downstream)  such  water.  Any 
nexus  between  other  waters  and  an 


(a)(1)  through  (a)(3)  water  will  be 
strongest  with  this  nearest  such  water, 
and  its  drainage  area  is  likely  to  be  of 
a  size  commonly  understood  as  a 
“region.” 

The  agencies  generally  use  available 
mapping  tools  that  are  based  on  the 
National  Hydrography  Dataset  (NHD)  to 
demarcate  boundaries  of  the  single 
point  of  entry  watershed.  This  point  of 
entry  approach  identifies  a  group  of 
waters  that  flow  to  a  single  location  and 
represents  the  scientifically  appropriate 
sized  area  for  conducting  a  significant 
nexus  evaluation  in  most  cases.  In  the 
arid  We.st,  the  agencies  recognize  there 
may  he  situations  where  the  single  jioint 
of  entry  watershed  is  very  large,  and  it 
may  he  resource  intensive  lo  demarcate 
watershed  boundaries  and  all  relevant 
waler.s  in  the  watershed.  Under  those 
circumstances,  for  practical 
administialive  purposes  the  agencies 
con  III  use  the  Nl  II)  mapping  tool  to 
(lemaicale  catchments  sin  i  iiiiniling  the 
water  lo  be  evalnaleil  Ibal,  in 
combi nal ion,  are  loiigbly  tbe  .size  ol  Ibe 
typical  nearby  It)  ili)’,il  byibologic  unit 
( :oile  ( I  It  K  i  III)  watershed .  Tlii.s 
combi  nal  ion  ol  caicbiiienis  would  be 
used  lor  cond III :l  ill)’  a  sign il ii :anl  nexus 
evabial  ion.  .Siicb  an  a|iproa(:b  can  help 
resolve  some  praclical  concerns  aboiil 
ii.siii)’,  available  mapping,  looks  on  very 
lar)',e  siii)’,le  poiiil  ol  eniry  waler.sbeds  in 
Ibe  arid  Wesl. 

Tbe  walersbed  i iicl odes  al I  lands, 
sireams,  wel lands,  lakes,  and  oilier 
waters  witbin  iks  boinidaries.  ( )idy 
waters  wilbin  the  walersbed  Ibal  meet 
.slandards  set  mil  in  (a)(  I )  tbroiig,b  (a)(7) 
ol  the  pro|iosed  rule  would  be 
considered  “waters  of  Ibe  I  Inited 
.Stales,”  In  li)’,hl  of  the  scientific 
literature,  the  longstanding  approach  of 
the  agencies  lo  implementation  of  the 
( IWA,  and  the  slalnlory  goals 
nnder|)inning  Justice  Kennedy’s 
significant  nexus  framework,  the 
watershed  draining  lo  the  neansst  (a)(1) 
through  (a)(3)  water  i.s  the  appro])riate 
“region”  for  a  significant  nexus 
analysis. 

ii.  Similarly  Situated 

Justice  Kennedy  provided  guidance  to 
the  agencies  that  e.stablishing  a 
.significant  nexus  requires  examining 
whether  a  water  “alone  or  in 
combination  with  similarly  situated 
[wetjlands  in  the  region,  significantly 
affect[s]  the  chemical,  physical,  and 
biological  integrity  of  other  covered 
waters  more  readily  understood  as 
‘navigable.’  ”  547  U.S.  at  780.  The 
proposed  rule  adopts  the  concept  of  the 
“alone  or  in  combination  with  similarly 
situated  waters”  test. 
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The  proposed  regulation  in  the 
definition  of  “significant  nexus’’  at 
(cK7)  clarifies  that  other  waters, 
including  wetlands,  are  similarly 
situated  when  they  perform  similar 
functions  and  are  located  sufficiently 
close  together  or  sufficiently  close  to  a 
‘water  of  the  United  States’  so  that  they 
can  be  evaluated  as  a  single  landscape 
unit  with  regard  to  their  effect  on  the 
chemical,  physical,  or  biological 
integrity  of  a  water  identified  in 
jjaragraphs  (a)(1)  through  (a)(3)  This 
combination  of  functionality  and 
proximity  to  each  other  t)r  to  a  “water 
of  the  United  States’’  meets  the  standard 
jnovided  by  )ustic(!  Kennedy. 
i‘ixamining  l)()th  functionality  and 
|)roximity  al.so  limits  tlie  “j)th(!r  waters’’ 
that  can  he  aggn^gated  for  |)nrp().se.s  of 
(l(!t(M'mining  jurisdiction. 

It  is  appropriate  to  analy/.e  the 
ch(;inical,  pliysical,  or  hiological  (iliects 
“other  waters”  |)erforin  iiidividnally  or 
togetlier  with  all  .sinhlarly  sitnat(!(l 
"other  watei's”  in  the  region  inHh;r 
jnslice  Kennedy' s  .standard.  Today,  the 
agiriicies  ati;  |)io|io.sing  to  identity 
laclor.s  to  apply  in  the  deterniiiiat  ion  ol 
wlnai  “olliia  water.s"  .should  Im; 

(  oieiidered  eilhei  individually  or  a.s  a 
.single  lainfscajie  loot  ioi  pm|io.se.s  ol  a 
.sig,nilicanl  nexn.s  analy.si.s.  The  ag,en(.ie.s 
piopo.se  that  “.siinilaily  .silnaled" 
ie(piiie.s  an  <!valnalion  ol  <;ilhei  a  .singje 
water  or  g,ronp  ol  water.s  (i.e.,  .1  .singje 
landsca|ie  imil)  in  the  reg,ion  that  can 
HSi.sonahly  he  ex|iecled  to  Innclion 
I  o)’, el  her  in  I  he  i  r  el  led  on  I  he  chein  ical , 
pliy.sical,  or  lnolo)’,ical  inl(!)’i'ity  ol 
downstteain  traditional  navig.ahle 
w.'ilers,  intta.slale  walta.s,  or  IIk; 
leri  iloiial  seas. 

In  addition,  the  agtaicies  pro|io.se  that 
“other  waliiis”  located  close  to  a 
jurisdictional  water  are  more  likidy  to 
influence  such  walms  and  llna'elore,  l(» 
afleci  lh(!  integrity  of  downstream  (a)(1) 
through  (a)(3)  walcas.  Thesi;  “ollua- 
waters,”  which  do  m)l  m(!el  Itu; 

|)ropo.s(!(l  definition  of  adjacent  waters, 
may  he  a.ssessed  together  wh(!n 
determining  on  a  case-.specific  basis 
whether  a  significant  nexus  exists, 
Ixicauso  of  their  similar  functions  and 
similar  location  in  the  landscape. 

Similarly  situated  waters  may  be 
identified  as  sufficiently  close  together 
for  purposes  of  this  paragraph  of  the 
proposed  regulation  when  they  are 
within  a  contiguous  area  of  land  with 
relatively  homogeneous  soils,  vegetation 
and  landform  (e.g.,  plain,  mountain, 
valley,  etc.).  As  a  general  matter,  it 
would  be  inappropriate,  for  example,  to 
consider  “other  waters”  as  “similarly 
situated”  if  these  “other  waters”  are 
located  in  different  landforms,  have 
different  elevation  profiles,  or  have 


different  soil  and  vegetation 
characteristics,  unless  the  “other 
waters”  perform  similar  functions  and 
are  located  sufficiently  close  to  a  “water 
of  the  United  States”  to  allow  them  to 
consistently  and  collectively  function 
together  to  affect  an  (a)(1)  through  (a)(3) 
water.  In  determining  whether  other 
waters  are  sufficiently  close  to  each 
other  or  to  a  water  of  the  United  States, 
the  agencies  would  also  consider 
hydrologic  connectivity  to  each  other  or 
a  jurisdictional  water. 

In  determining  whether  groups  of 
other  waters  ])erform  “similar 
functions”  the  agencies  woidd  also 
consider  functions  such  as  habitat, 
water  storagi!,  .scidiment  retention,  and 
pollution  se({U(;.stration.  These  and  other 
■'(devanl  considerations  would  he  used 
hy  the  agencies  to  docmmmi  tlu; 
hydudogic,  g(;omorphic  and  (icidogical 
characterist ics  and  circmn.stanc(!s  oi  the 
watcis.  I'ixamplcs  include; 
docmnenlalion  ol  chemical,  physical, 
and  hiological  inleiaction.s  (d  the 
similarly  .silnaled  “other  waters;”  aei  ial 
pliolog,raphy ;  lopog,raphical  01  lei  iaiii 
Ilia p.s  and  i idormal  ion;  ol  hei  a vailalde 
g,eog,ra|diic  informal  ion  .sy.slein.s  (( il.'i) 
data;  National  Wetlands  Inventory 
Map.s;  and  .stale  and  local  inloi  nial  ion. 
The  evaluation  would  n.se  any  avaihilde 
.site  i  n  lornial  ion  and  perlineni  held 
oh.serval  ion.s  where  .ivailalde,  relevant 
.scienlilic  .studies  or  data,  or  other 
relevant  jnrisdici  ional  delernii  nal  ions 
that  have  been  completed  in  the  reg,ion. 

I  Inder  the  propo.sed  ride,  the  ag,encie.s 
would  asse.ss  the  condiined  etiecl.s  ol 
;;iniilarly  silnaled  “other  waters"  in  the 
leg, ion  on  the  chemical,  physical,  or 
hiolog,ical  inleg,rity  ol  (a)(  I )  I hrongh 
(a)(,3)  w.'ilers  in  conducting  :i  signiricani 
nexus  analysis.  I'lie  laclors  idenldied 
iihove  would  he  used  hy  the  agencies  in 
determining  “(dliiM'  walcns”  in  IIk* 
region  that  are  similarly  situated  and 
should,  lluinddre,  he  consichired 
together  in  conducting  a  significant 
nexus  analysis.  The  ag(!ncies  n'cognize 
that  consideration  of  th(!.se  factors  will 
often  limit  aggregation  of  “other  waters” 
for  purposes  of  assessing  significant 
nexus  or  will  require  that  “other 
waters”  be  considered  individually  with 
no  aggregation. 

iii.  Significant  Nexus 

The  agencies  propose  to  define  the 
term  “significant  nexus”  consistent  with 
language  in  SWANCC  and  Rapanos.  The 
proposed  definition  recognizes  that  not 
all  waters  have  this  requisite  connection 
to  traditional  navigable  waters, 
interstate  waters,  or  the  territorial  seas 
sufficient  to  be  determined 
jurisdictional.  Justice  Kennedy  was 
clear  that  waters  with  a  significant 


nexus  must  significantly  affect  the 
chemical,  physical,  or  biological 
integrity  of  a  downstream  navigable 
water  and  that  the  requisite  nexus  must 
be  more  than  “speculative  or 
insubstantial,”  Rapanos,  at  780,  and  the 
agencies  propose  to  define  significant 
nexus  in  precisely  those  terms. 

It  is  important  to  note  that  in 
Rapanos,  Justice  Kennedy  did  not 
conclude  that  the  wetlands  adjacent  to 
tributaries  in  the  cases  before  the  Court 
were  not  “waters  of  the  United  States.” 
Rather,  Justice  Kennedy  concluded  that 
the  proj)er  inquiry  to  determine  their 
jurisdictional  status — whether  or  not  the 
w(!tlands  had  a  “significant  nexus” — 
had  not  l)(!(!u  made  hy  the  Corj).s  or  the 
courts  below,  justice  Kennedy  stated 
that  in  both  the  consolidated  ca.ses 
before  the  ( !onrt  the  record  contained 
the  types  of  evidence  relevant  to  the 
delerminalion  ol  a  significant  nexn.s 
according  to  the  principles  he 
identified,  jnslice  Kennedy  staled 
“|iii|nch  the  same  evidence  should 
peniiil  the  e.slahli;3inieiil  ol  a  sigiiiticani 
nexus  with  iiavig,ahle  in  lad  water.s, 
part i( ailai  I y  it  siipplemeiileil  hy  Im  ihei 
evidence  ahoiil  I  he  .sign i lit  am :e  ol  the 
1 1  ihiilai  ie.s  to  which  the  wellamfs  are 
(  oiiiiei.leil.”  III.  Thii.s,  jii.slii.e  Kennedy 
ciaiclnded  that  “the  end  re.snil  in  these 
ca.ses  and  many  other*;  to  lie  con.<;idered 
hy  the  (  iorp.*;  may  he  the  .‘laiiie  a.*,  that 
.■;ng,)>e.*;led  hy  the  di.’:.*;enl ,  naniely,  that 
the  (  iorp.*;’  assertion  oi  jni  i.<;dichon  is 
valid."  .‘>cc  Appendix  H,  l.eg.iil  Analy.*;i.*;. 

The  a)>,encie.':  will  deleiinine  whelher 
the  water  they  iiie  eval iiiil  ing,,  in 
comhinalion  with  othei  .*;imilarly 
situated  waleis  in  the  ieg,ion,  Ims  a 
.sig,nificaid  nexn.s  to  the  iieaKssI 
liadilional  navigable  water,  iiderslale 
water  or  the  leriiloiial  .seas.  l•'nIIclion.s  of 
waters  that  might  denioiisirate  a 
sigiiificaiil  nexus  include  sedinieiil 
trap|)iiig,  milrieiit  recycling,  pollutant 
trap|)ing  and  filtering,  retention  or 
atlennation  of  flood  water.s,  runoff 
storage,  exjiorl  of  organic  matter,  export 
of  food  resources,  and  provision  of 
acpiatic  habitat.  A  hydrologic 
connection  is  not  neco.s.sary  to  o.stablish 
a  significant  nexus,  hecau.se,  as  Justice 
Kennedy  stated,  in  some  cases  the  lack 
of  a  hydrologic  connection  would  be  a 
.sign  of  the  water’s  function  in 
relationship  to  the  traditional  navigable 
water,  interstate  water  or  the  territorial 
seas.  These  functional  relationships 
include  retention  of  flood  waters  or 
pollutants  that  would  otherwise  flow 
downstream  to  the  traditional  navigable 
water,  interstate  water  or  the  territorial 
seas.  See  547  U.S.  at  775  (citations 
omitted)  (J.  Kennedy)  (“it  may  be  the 
absence  of  an  interchange  of  waters 
prior  to  the  dredge  and  fill  activity  that 
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inakc.s  prolcici  ion  oT  llio  w(;l  lands 
critical  to  t lie  slat nioi y  sclicinc”).  I'oi 
example!,  a  icpoit  that  r(!viiiW(!d  thi! 

Kisnlts  ol  mnltiplo  .scicntilic  studies 
conclmhid  that  depr(!.ssioiial  W(!tlan(ls 
lacking,  a  sm  lace!  onth!t  limctiomrd 
top, ether  to  sip.nilicaiitly  reduce  or 
atteimat)!  Iloodinf',.  K(!|)ort  at  h  2(i 
(citinp  A.  Ihdiock  and  M.  Acreman, 

“  I'Ik!  Kole  of  Wetlands  in  tlie 
I  lydrolopical  Oycle,”  !  ly<li(»U)y,y  (ind 
luiiih  Sysicni  Sciences  7;.'{.hJt-.'tttt) 

(20():t)). 

Wluiii  evalnatinp  an  “othcir  wateii” 
individually  or  cninniat ively  idr  tin: 
presence  ol  a  sipniiicant  nexus  to  an 
(a)(1)  thronpli  (a)(.'l)  watiir,  then!  an!  a 
vari(!ty  oi  iactors  that  can  Ix!  consi(h!r(!(l 
that  will  inl1n(!nc(!  tlu!  clniinical, 
physical,  or  biological  coniuictions  the 
"other  watiii”  has  with  th(!  downstreiain 
(a)(1)  through  (a)(H)  water.  The 
lik(!lihood  ol  a  significant  coniKiction  is 
gr(!aler  with  increasing  size  and 
d(!cr(!asing  di.stance  from  the  idtintiluid 
(a)(1)  through  (a)(:i)  water,  as  well  as 
with  increas(!d  density  of  tin;  “other 
wat(!rs”  for  “other  wat(!rs’’  that  can  he 
considered  in  combination  with 
similarly  situatcul  waters. 

Evidence  of  chemical  connectivity 
and  the  effect  on  waters  can  be  found  by 
identifying:  Wbether  the  j)roj)erties  of 
the  water  in  question  are  similar  or 
dissimilar  to  an  identified  (a)(1)  tlirough 
(a)(3)  water;  signs  of  retention,  release, 
or  transformation  of  nutrients  or 
j)ollutants;  and  the  effect  of  landscape 
])osition  on  the  strength  of  the 
connection  to  the  nearest  “water  of  the 
United  States,”  and  through  it  to  an 
(a)(1)  through  (a)(3)  water.  In  addition, 
relevant  factors  inlluencing  chemical 
connectivity  include  hydrologic 
connectivity  (see  physical  factors, 
below),  surrounding  land  use  and  land 
cover,  the  landscape  setting,  and 
dejjosition  of  chemical  constituents  (e.g. 
acidic  deposition). 

Hvidence  of  physical  connectivity  and 
the  effect  on  (a)(1)  through  (a)(3)  waters 
can  be  found  by  identifying  evidence  of 
j)hysical  connections,  such  as  Hood 
water  or  sediment  retention  (Hood 
j)revention).  Presence  of  indicators  of 
hydrologic  connections  between  the 
other  water  and  juri.sdictional  water  are 
also  indictors  of  a  |)hysical  connection, 
factors  influencing  physical 
connectivity  include  rain  intensity, 
duration  of  rain  events  or  wet  season, 
soil  ])(!rmeahility,  and  di.stance  of 
hydrologic  comujction  between  the 
“other  water”  and  tiu!  (a)(1)  through 
(€i)(3)  wat(!r,  depth  from  surface  to  water 
table,  and  ciny  j)r(!fer(!ntial  flowj)aths. 

IwideiuK!  of  f)iological  comuictivity 
and  th(!  (!ff(!ct  on  waters  can  Ix!  found  hy 
i(h!ntiiying:  r(!sid(!nt  acpiatic  or  .s(!mi¬ 


a(|natic  spe(:i(!s  pi(!.s(!nl  in  llu!  “otli(!r 
wal(!r”  and  llx!  Irihnlaiy  sysliiin  ((!.g., 
amphibians,  a(piali<:  and  .semi  acpialic 
ieplih!.s,  a(|nalic  birds);  wh(!lhei  llmse 
s|X!cie.s  show  life  cycle  d<!p(!ndency  on 
lh(!  identifi(!d  a(pialic  i(!Soni(:e.s 
(foraj’.ing,  l(!(!(ling,  n(!sling,  hi(!(!din)’,, 
spawning,  ns(!  as  a  imrseiy  ansi,  etc.); 
and  wh(!th(!i  th(!re  is  reason  lo  exp(!cl 
pr(!St!nc(!  or  dispi!rsal  around  lIx!  “other 
wall!!,’’  and  if  so  wh(!ther  such  disp(!rsal 
(!xl(!n(ls  lo  lh(!  Irihniary  sysh!m  or 
lx!yond  or  from  llu!  Irihniary  .sysl(!m  lo 
lh(!  “olh(!r  wall!!'.”  faclois  inlhi(!ncing 
biological  contxxilivily  inclinh!  sp(!ci(!s' 
liii!  hislory  bails,  s|X!ci(!s’  lx!havioral 
hails,  dis|X!r.sal  rang(!,  popnialion  size, 
liming  of  dis|X!r.sal,  dislanc(!  Ix!lw(!(!n 
“oth(!r  wal(!r”  and  an  (a)(1)  Ihrongh 
(a)(3)  wahir,  tin!  |)r(!S(!nc(!  of  habitat 
corridors  or  harriers,  <md  tlu!  nnmher, 
ar(!a,  and  spatial  di.strihntion  of  habitats. 
Noii  ixpiatic  s|)eci(!s  or  speciiss  such  as 
non-resid(!nt  migratory  birds  that  an!  not 
d(!mon.st rating  a  life  cycle  d(!j)end(!ncy 
on  tlx!  id(!ntified  acpiatic  nssonrees  <ire 
not  evid(!nc(!  of  biological  comuictivity 
for  pur])o.ses  of  this  rule. 

Wh(!n  making  a  jurisdictional 
determination  for  an  “other  wal(!r,”  the 
administrative  record  will  include 
available  iidormation  su])j)ortiug  the 
determination.  In  addition  to  location 
and  other  descriptive  information 
regarding  the  water  at  issue,  the  record 
will  include  a  clear  explanation  of  the 
rationale  for  the  jurisdictional 
conclusion  and  a  description  of  the 
information  used  to  determine  whether 
the  “other  water”  has  a  significant 
nexus.  Information  relevant  to  a  finding 
that  an  “other  water”  alone  or  in 
combination  with  similarly  situated 
“other  waters”  in  the  region  can  come 
from  many  sources.  Such  information 
need  not  always  ho  specific  to  the  water 
whose  jurisdictional  status  is  being 
evaluated.  Regional  and  national  studies 
of  the  same  type  of  water  or  similarly 
situated  waters  can  help  to  inform  a 
significant  nexus  analysis  as  long  as 
they  are  applicable  to  the  water  being 
evaluated.  Information  derived  from 
field  observation  is  not  required  in  cases 
where  a  “desktop”  analysis  can  provide 
sidficient  information  to  make  the 
nxjui.site  findings.  However,  for  more 
com])lex  or  difficult  jurisdictional 
determinations,  it  may  he  helpful  to 
suj)pl(!ment  such  iidormation  with  field 
oh.servation. 

The  agenci(!S  solicit  comment 
regarding  this  apjiroach  to  “other 
waters,”  nicognizing  that  a  ca.se-sjx!cific 
analysis  of  significant  nexus  is  re.source- 
intensive  for  the  regulating  agencies  and 
tlu!  regulated  conmnmily  alike!.  In 
addition,  tin!  agenci(!S  solicit  connn(!nl 
on  additional  .sci(!ntific  r(!.s(!ar(:h  and 


data  that  miglil  fnrtln!i  inform  (hxasions 
ahoni  “olh(!r  wat(!r.s.”  In  parlicnlai  tin! 
ag(!n(:i(!.s  solicit  inlormalion  ahont 
wh*!l hei cnrienl  .scientific  i(!S(!arch  and 
data  nigarding,  |)arlicnhn  lypeis  ol  wab!i.s 
ai(!  snlficient  lo  snpporl  Ihe  inclusion  ol 
snhcabigoi  ics  of  ly|X!S  of  “olln!i'  wab!rs,” 
eitln!i  aloiK!  or  in  comhination  with 
similarly  sil nabid  wah!rs,  lhal  can 
appropriahily  Ix!  i(h!ntifi<!d  as  always 
lacking  or  always  having,  a  sig,nificanl 
ix!xns. 

iv.  Additional  Kixpnssl  for  I’nhiic 
( iommeni  on  “( )l  h(!r  Wal(!rs” 

As  slah!d  ahovc!,  significant  goals  of 
till!  ag(!nci(!S  in  (h!V(!lo|)ing  Ihis 
|)ro|)os(!d  rnh:  an!  lo  |)rovid(!  gr(!ah!r 
clarity,  c(!rlaiidy,  and  pnxlictahil it y  to 
the  pnhiic  as  to  what  wateirs  an!  and  an! 
not  subject  to  tin!  jurisdiction  of  tin! 

UWA.  Th(!  agencies  will  achi(!V(!  lh(!S(! 
goals  consistent  with  the  UWA,  as 
inliii  preted  hy  the  Siqireme  Uonrt,  and 
as  sn])])orted  hy  the  Ixist  available 
sci(!nc(!.  riie  agencies  also  will  fnlfill 
their  nisjxmsihility  to  the  UWA’s 
ohj(!ctiv(!s  and  policies  lo  jirotect  waleir 
(|uality,  jnihlic  health,  and  the 
(mvironment. 

The  agencies  acknowledge  that  there! 
may  he  meire  than  erne  wiiy  to  ehittirmiue 
which  wateirs  are  jurisdictional  eis 
“other  wateirs.”  This  jiropo.sal  is  for  a 
case-specific  analysis  of  whetluir  “other 
waters,”  including  weitlands,  aleme,  eir 
in  ceimbination  with  other  similarly 
situated  waters  located  in  the  same 
regiem,  have  a  significant  nexus  to  ei 
traditional  navigable  water,  interstate 
water,  or  the  territorial  seas.  The 
agencies  make  this  jiroposal  based  on  an 
analysis  of  the  current  state  of  the 
science  available  to  them.  In  this 
j)roposal,  the  agencies  continue  to 
solicit  additional  science  (peer-reviewed 
whenever  possible)  that  could  lead  to 
greater  clarity,  certainty,  and 
prediedahility  of  which  waters  are  and 
are  not  within  the  jurisdiction  of  the 
t:WA. 

To  best  meet  their  goals  and 
responsibilities,  the  agencies  solicit 
comment  and  information  on  the  .state 
of  the  science,  and  its  relation  to  the 
UWA  and  the  ca.selaw,  to  determine  if 
there  are  o])portuniti(!s  lo  j)rovide 
greater  clarity,  certainty,  and 
))redii:tahility  for  (istahlishing 
jurisdiction  over  “other  waters.”  This 
includes  tlu!  possibility  of  (hitermiuing 
that  additional  waters  should  Ix! 
jurisdictional  hy  rule!  such  as  iu 
j)aragraphs  (a)(1)  through  (a)(()),  and  tin* 
possibility  that  additional  wat(!rs  should 
ix!  (!xchnh!d  from  jurisdiction  hy  ruh! 
such  as  in  sixition  (h).  Tin!  ag(!nci(!s’ 
decision  on  how  lx!st  to  addr(!ss 
jiiiisdiclion  ov(!r  “olln!r  wal(!r.s”  in  tin! 
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liiial  riili!  will  lx;  inlornird  hy  llii;  Idial 
vta.sioii  oI  iIk;  Report  and  ol her  availahle 
scient iiic  inloniiat ion. 

rlin  a^'oncin.s  i(!(|n(!.sl  pnhiic  coininnni 
on  winillioi  lliese  allornalivt;  appioaclie.s 
present  options  lor  delca  ini niii)’,  the 
inri.sdictional  stains  ol  “ol Ina' waters” 
that  could  rely  le.ss,  or  not  at  all,  on 
case  s|)ecilic  analysis  ol  wln;lliei'  watias 
are  siinilaily  situated  lor  condnclinp,  a 
sip.nilicant  nexus  analysis.  Rossihle 
alternative  ojitions  to  the  case  s|H!cilic 
delerinination  in  the  “other  waters” 
|)roposal  ar(!  desci  ihed  helow.  ‘The 
a)4(aici(!s  ini^hl  adopt  any  coinhinalion 
o(  today’s  ‘‘ollna'  waters”  pro|)osal  and 
tin;  all(a'nativ(!  options  Tor  llii!  iinal  ride, 
alha-  considia  ing  pnhiic  coininiait  and 
the  evolving  sciiaitiiic  litiaatnre  on 
connect ivily  ol  walcas. 

The  agiaicies  solicit  coinnnait  on  how 
the  agraicies  |)ro|)ose  to  lind  “olliia' 
walias”  to  he  siinilaily  sitnated  in  this 
jiropo.sed  ride,  whet  Ina’ otlua-  methods 
of  idcailiiying  similarly  sitnated  “ollna- 
watias”  would  he  reasonahle,  and 
whellna-  no  “ollna-  watias”  should  he 
detia  inined  to  he  similarly  situated.  In 
each  instance,  the  comnnmts  should 
address  how  the  actions  of  I  he  agencies 
would  he  consi.stmil  witli  the  sci(au:e, 
including  any  science  not  ciirnaitly 
hefbre  the  agencies,  the  (iWA,  and  the 
caselaw. 

The  agencies  considered  multiple 
approaches  and  options  for  how  liest  to 
address  whether  “other  waters”  were 
jurisdictional  under  the  C:WA.  In 
addition  to  the  case-specific  analysis  in 
the  proposal,  the  agencies  seek 
comment  on  the  following  alternatives: 

1.  Determine  hy  rule  that  “other 
waters”  are  similarly  situated  in  certain 
areas  of  the  country. 

The  case-sjiecific  analysis  in  the 
jiroposed  rule  apjmiaches  the  question 
of  what  “other  waters”  are  similarly 
situated  for  purposes  of  aggregation  in 
the  same  manner  throughout  the  U.S. 
The  agencies  could  determine  hy  rule 
that  “other  waters”  are  similarly 
sitnated  in  only  certain  areas  of  the 
country,  and  not  in  other  areas.  Under 
this  ojition,  the  agencies  would  identify 
ecological  regions  (ecoregions)  which 
contain  “other  waters”  that  are 
“similarly  situated”  as  provided  in  the 
|)ro])o.sed  rule.  Where  waters  are 
determined  to  he  similarly  sitnated, 
tho.se  waters  are  aggregated  for 
evaluation  of  whether  they  have  a 
significant  nexus  to  a  traditional 
navigahle  water,  interstate  water,  or  the 
territorial  seas.  'I’he  agencies  exjiect  that 
determining  all  “other  waters”  within 
an  ecoregion  to  he  similarly  situated 
would  result  in  these  “other  waleis” 
being  detei  iuiued  to  have  a  significant 
nexus  and  being  found  jurisdiclioual. 


Wateis  not  located  in  these  identified 
ecoregions  or  other  specified  areas 
would  he  determined  to  not  he  similarly 
situated  and  their  eltecis  would  not  he 
a)’greg,aled  lor  |uu  poses  of  a  sif’iiiricaul 
nexus  delermi iial ion.  The  lesiill  of  not 
iimliiig,  waters  to  he  similarly  .situated 
would  most  likely  he  a  liiidiiig,  of  iio 
sig,uificanl  nexus  and  no  jiii isdiclion. 

The  ag,encies  part icularly  seek  comment 
oil  whether  the  science  supports 
(lillering,  approaches  with  respect  to 
which  “other  waters”  are  similarly 
situated  in  certain  areas  of  the  t  I..S  based 
oil  distinguishing  factors  in  tho.se  areas. 

The  agencies  al.so  re(|ue.st  comment  on 
factors  that  could  lead  “other  waters”  to 
he  aggregated  in  some  areas  hnt 
analy-/.ed  individually  in  other  areas  lor 
pur|)o.se.s  of  informing  a  case-s|)ecific 
significant  nexus  analysis.  The  agencies 
reijiiest  comment  on  whether  some 
resource  types  are  more  or  le.ss  likely  to 
he  similarly  situated  than  others,  and  if 
there  are  ways  to  identify  regions  within 
which  aggregation  of  “other  waters” 
would  he  routinely  a|)|)lie(l  rather  than 
a  case-specific  determination.  The 
agencies  also  reijuest  comment  about 
whether  “other  waters”  that  are  not 
found  in  identifiable  mapped  regions 
should  he  analyzed  individually  on  a 
ca.se-specific  ha.sis  for  a  significant 
nexus,  aggregated  in  some  other  way  for 
a  significant  nexus  analysis,  or 
categorically  excluded  from  jurisdiction. 

An  ecoregion  is  an  area  within  the 
United  States  that  includes  generally 
similar  eco.sy.stems  and  that  has  similar 
types,  (jualities,  and  quantities  of 
environmental  re.sources.  (J.M.  Omernik, 
“Perspectives  on  the  Nature  and 
Definition  of  Kcological  Regions,” 
lu  1  vi roniiwntdl  Ma n agen unit 
:t4(Supplement  1):S27-S:^8  (2004)). 
Ecoregions  cover  relatively  large  areas  of 
land  or  water,  and  contain 
characteri.stic,  geographically  di.stinct 
a.ssemhlages  of  natural  communities  and 
sjiecies.  The  biodiversity  of  flora,  fauna 
and  ecosystems  that  characterize  an 
ecoregion  tends  to  he  di.stinct  from  that 
of  other  ecoregions.  (W.) 

Level  III  ecoregions  are  the  .second 
most  detailed  level  of  ecoregions 
nationally,  with  lOh  Level  111  ecoregions 
in  the  conterminous  United  States,  and 
have  been  refined  over  the  years  in 
several  state-level  |)roject.s  conducted  in 
collaboration  with  the  fiPA  and  other 
Eederal  and  State  agencies.  U..S. 
Environmental  Protection  Agency, 
“Level  III  I'icoregions  of  the  (kuitinental 
United  States,”  map  .scale  1 :7,.')()(),0()() 
((iorvallis,  OK:  U.S.  Id’A  National 
Health  and  I'invironmental  Effects 
Ke.search  Lahoratoiy,  21)18),  available  at 
lilll>://www.(!i)(i.^()v/wt;<l/i)(ii^<;s/ 
ccorti^lioiis/lcvcl  Hi  iv.lilin.  Eorlhis 


ica.soii,  Ihc  agencies  coiisidia  Level  III 
ecoregions  to  he  the  most  appropriate 
level  lor  analysis.  The  “other  waters”  in 
lhe.se  ecoregjoiis  are  within  a  coot ig, nous 
area  ol  laud  with  relatively 
homo)>,eiieous  soils,  veg,elalioii  and 
lamiform  (e.g.,  plain,  mouiilain,  valley, 
elc.),  and  j’euerally  provide  similar 
limclioiis  lo  Ihe  dowiislream  Iradilioiial 
uavi(',ahle  waters,  inlerslale  waters,  or 
Ihe  lerritorial  .seas.  A  possible  list  of 
Level  III  ecoregions  where  waters  are 
similarly  situated  and  aggregation  could 
he  used  include; 

I .  ( ioasl  Range 
4.  ( la.scades 

l>.  ( ientral  ( ialilornia  Eoolhills  and 
( ioastal  Mountains 

7.  (’.eniral  Ualifornia  Valley 

8.  .Southern  Ualifornia  Mountains 

*).  Eastern  Uascades  .Slopes  and  Eoothills 

1 1).  ( lolumhia  Plateau 

27.  (xmtral  Ureat  Plains 

84.  Western  Uulf  Coastal  Plain 

42.  Northwe.stern  (llaciated  Plains 

44.  Nebraska  .Sand  Hills 

41).  Northern  Ulaciated  Plains 

47.  Western  Uorn  Melt  Plains 

48.  Lake  Aga.ssiz  Plain 

80.  Northern  Lakes  and  Eorests 
.81.  North  Central  Hardwood  Forests 

80.  Northeastern  Coa.stal  /.one 
08.  Middle  Atlantic  (-oastal  Plain 
08.  Southeastern  Plains 

78.  Southern  (ioastal  Plain 
78.  Klamath  Mountain.s/Cialifornia  High 
North  Cioast  Range 

81.  .Sonoran  Ha.sin  and  Range 

83.  Ea.stern  Creat  Lakes  Lowlands 

84.  Atlantic  (kia.stal  Ihne  Barrens 

88.  .Southern  (iaIifornia/Northern  Baja 
(ioa.st 

Sea  Map  A  in  docket. 

The  agencies  would  consider  the 
“other  waters”  in  a  single  point  of  entry 
watershed  in  the.se  identified  ecoregions 
as  similarly  .situated  for  jmrpo.ses  of 
aggregation  for  a  significant  nexus 
analysis.  The  agencies  expect  that  this 
ajiproach  would  lead  to  all  .similarly 
situated  other  waters  within  single  point 
of  entry  watersheds  within  an  ec:oregion 
being  found  jurisdictional  through  case- 
specific  analysis  of  significant  nexus. 
Alternately,  the  agencies  could 
determine  that  the  similarly  situated 
waters  within  each  ecoregion  have  a 
significant  nexus  and  are  juri.sdictional 
hy  rule  and  therefore  do  not  reijuire  a 
case-specific  significant  nexus  analysis. 

The  agencies  reipiest  comment  on  the 
list  of  ecoregions  above  and  whether 
this  list  is  ap|)ropriate,  and  whether 
Ihere  are  other  ecoregions  or  di.stinct 
areas  that  should  he  included  or 
excluded  from  this  list.  This  list  does 
not  include  regions  in  Alaska  or  Hawaii 
and  the  agencies  ie(|uest  comment  on 
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appropriate  regions  to  use  to  analyze 
“other  waters”  in  those  states.  The 
agencies  also  request  comment  on 
whether  using  Level  III  ecoregions  is 
appropriate  or  whether  a  finer  gradation 
of  ecoregions  would  be  more 
appropriate. 

The  factors  the  agencies  used  in 
developing  the  list  above  are: 

a.  Density  of  “other  waters”  such  that 
there  can  be  periodic  surface  hydrologic 
connections  among  the  waters,  for 
exarrmle  in  West  Coast  vernal  pools. 

b.  Soil  permeability  and  surface  or 
shallow  subsurface  flow  such  that  the 
“other  waters”  can  be  considered 
hydrologically  connected,  such  as  many 
Texas  coastal  prairie  wetlands. 

c.  Water  chemistry  which  indicates 
that  the  “other  waters”  are  part  of  the 
same  system  and  influenced  by  the 
same  processes. 

d.  Pnysical  capacity  of  “other  waters” 
to  provide  flood  and  sediment  retention; 
this  is  a  case  where  several  small 
wetlands  together  may  have  a  different 
effect  than  a  single  large  wetland 
providing  the  same  function,  for 
example  prairie  potholes  in  the 
Missovni  Coteau. 

e.  Co-location  of  waters  to  each  other 
or  similarly  to  the  tributary  system  such 
that  their  cumulative  and  additive 
effects  on  pollutant  removal  through 
parallel,  serial,  or  sequential  processing 
are  apparent,  such  as  the  role  of 
pocosins  in  maintaining  water  quality  in 
estuaries. 

f.  “Other  waters”  that  are  sufficiently 
near  each  other  or  the  tributary  system 
and  thus  function  as  an  integrated 
habitat  that  can  support  the  life  cycle  of 
a  species  or  more  broadly  ])rovide 
habitat  tc)  a  large  number  of  a  singl(! 
species. 

The  agencies  re(|ne.st  comment  on  the 
factors  above  and  whether  this  list  of 
iaclors  is  a])pi'0|)riate,  and  whether  there 
are  other  factors  that  should  he  inclmhid 
or  excluded  from  thi.s  list.  ( iomments 
.should  address  llu;  science  that  supports 
(;ach  coimueul. 

Ill  addition  lo  ecorepjoiis,  aiiollier 
melliod  III  mappiiip,  liouiidaries  where 
waters  could  he  considered  lo  he 
siiiidarly  situaled  lor  a  sijpiificanl  nexus 
analysis  would  he  lo  rely  on  hydrolof;ic 
landscape  rep, ions.  Ilydrologic 
land.scape  regions  are  p, roups  of 
walersheds  that  are  cinslered  together 
on  die  basis  of  similarities  in  land 
surface  form,  geologic  texinre,  and 
cliniale  characlerislics.  (I).M.  Wolock,  e/ 
(il.  “Delineation  and  Iwalnation  of 
I  lydrologic-Landscape  Regions  in  the 
United  States  Using  t'.eographic 
Information  System  Tools  and 
Multivariate  Statistical  Analyses,” 
Kuviroumanial  MaiuigamciU 


34(Snpploment  1):S71-S88  (2004)). 
Hydrologic-landscape  regions  are  based 
on  a  concept  that  reflects  fundamental 
hydrologic  processes  that  are  expected 
to  affect  water  quality  and  other 
environmental  characteristics. 

The  agencies  seek  comment  on  the 
technical  bases  for  using  ecoregions  and 
hydrologic-landscape  regions  under  this 
option.  Commenters  may  also  address 
whether  some  other  method  or 
combination  of  methods  (certain 
ecoregions  and  hydrologic-landscape 
regions,  for  example)  of  mapping 
geographic  boundaries  is  better 
supported  by  the  science.  Comments 
should  also  address  whether  and  how 
this  option  is  consistent  with  the 
science  and  the  caselaw. 

If  the  agencies  choose  to  determine  by 
rule  that  “other  waters”  in  certain 
ecoregions  or  other  geographic 
boundaries  are  similarly  situated,  the 
agencies  could  also  determine  that 
waters  not  located  in  identified 
ecoregions  or  otherwise  specifically 
identified  areas  are  not  similarly 
situated  for  purposes  of  establishing  a 
significant  nexus  and  jurisdiction.  The 
agencies  also  request  comment  on 
whether  “other  waters”  that  are  not 
found  in  identifiable  mapped  ecoregions 
or  other  areas  should  be  analyzed 
individually  on  a  case-specific  basis  for 
determining  a  significant  nexus,  and  on 
whether  or  not  case-specific  analysis  of 
whether  there  are  similarly  situated 
“other  waters”  in  the  area  is  advisable. 

2.  Determine  by  rule  that  certain 
additional  snbcategories  of  waters 
would  be  jurisdictional  rather  than 
addressed  with  a  case-s])ocific  analysis, 
and  that  other  .sidicategories  of  waters 
would  be  non-jnrisdictional. 

The  agencies  could  choose  to 
determine  that  there  is  science  available 
to  determine  by  role  that  certain 
additional  siihcategories  of  “other 
waters”  are  similarly  .siliialed  and  have 
a  sigiiificaiil  nexus  and  are 
jiirisdict imial  by  ride  rather  than 
addressed  with  a  case  specific 
sipjiificant  nexus  analysis  nndei 
|iaiagraph  (a)(7).  .Such  an  approach 
wmdd  lead  lo  certain  snhcaleg,oi  ies  id 
“other  waters”  heinj’,  delerniined 
jni  i.sdici ional  in  the  same  way  that 
waters  nndei  parag,ra|)h.s  (a)(  I )  Ihrongdi 
(a)(l>)  are  jni  i.sdici  ional  wilhoni  a  ca.se 
specific  signilicant  nexus  analysis. 

I  liider  lids  option  the  a)’,encies  could 
determine  that  waters  such  as  prairie 
|)otholes,  Uarolina  and  Delniarva  hays, 
pocosins,  Texas  coastal  prairie 
wetlands,  western  vernal  |iools,and 
|)erha|)s  other  categories  of  waters, 
either  alone  or  in  combination  with 
other  waters  of  the  .same  tyjie  in  a  single 
point  of  entry  watershed,  have  a 


.significant  nexus  and  are  jurisdictional 
by  rule.  See  Appendix  A,  Part  II,  iii.C](1). 
These  waters  would  not  require  a  case- 
.specific  significant  nexus  analy.sis  to 
determine  jurisdiction. 

In  addition,  the  agencies  could 
determine  that  other  subcategories  of 
waters  are  not  jurisdictional  and  lack  a 
significant  nexus  to  an  (a)(1)  through 
(a)(3)  water.  Under  this  option  the 
agencies  could  conclude  that  “other 
waters”  such  as  playa  lakes  in  the  Great 
Plains,  even  in  combination  with  other 
playa  lakes  in  a  single  point  of  entry 
watershed,  lack  a  significant  nexus  and 
therefore  are  not  jurisdictional.  See 
Appendix  A,  Part  II,  iii.C(l). 

Under  this  approach,  where  a  playa 
lake,  or  other  excluded  category  of 
water,  would  be  within  a  category 
established  by  paragraphs  (a)(1)  through 
(a)(6)  of  the  proposed  rule  (e.g.,  the 
playa  is  an  interstate  water  or  the  playa 
is  adjacent  to  an  (a)(1)  through  (a)(5) 
water),  the  playas  would  be 
jurisdictional.  (See  R.W.  Tiner, 
“Geographically  Isolated  Wetlands  of 
the  United  States,”  Wetlands  23(3):494- 
516  (2003);  M.G.  Forbes,  et  al., 

“Nutrient  Transformation  and  Retention 
by  Goastal  Prairie  Wetlands,  Upper  Gulf 
Goast,  Texas,”  Wetlands  32(4):  705-715 
(2012)). 

The  agencies  seek  comment  on  how 
they  .shoidd  categorize  the  remaining 
“other  waters.”  The  agencies  seek 
comment  on  whether  these  remaining 
“other  waters”  .shoidd  be  non- 
jurisdictional  becan.se  they  would  lack  a 
significant  nexus  to  a  traditional 
navigable  water,  interstate  water,  or  the 
territorial  seas. 

There  is  substantial  value  to  the 
regulated  jnihlic  and  all  other 
stakeholders  in  jiroviding  increased 
ceitainly  regarding  which  “other 
waters”  are  jurisdictional  and  which  are 
not.  Hy  expanding  the  calegories  of 
walers  determined  jurisdictional  and 
expanding  the  categories  id  walers  nut 
calegiirizeil  as  jni isilici ional,  the 
agencies  can  heller  address  the  clarity, 
certainly,  and  preiliclahilily  g,iials  id  thi.s 
ride.  I  lowever,  the  ag,eiicies 
acknowleilg,e  that  the  science  may  not 
he  snilicieni  tiiilay  to  conchisively 
ilelerniine  whether  all  caleg.ories  id 
other  walers  sig.nificanlly  ailed  the 
chemical,  physical  and  biological 
inlegrily  of  (a)(  I )  Ihrongh  (a)(.'t)  walers. 
The  agencies  seek  coninieiit  on  the 
.science  n.sei I  in  sn|iport  of  the  propo.seil 
ride,  pins  any  aililitional  science  they 
slionld  consider  when  determining 
jurisdiction.  The  agencies  also  seek 
comment  on  how  inconclnsivene.ss  of 
the  science  ndates  lo  the  use  ofca.se- 
sjiecific  determinations.  As  the  .science 
develojis,  the  agencies  could  determine 
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that  additional  catogorios  of  “othor 
waters”  aro  similarly  situated  and  have 
a  significant  nexus  and  are 
jurisdictional  by  nde,  or  that  as  a  class 
they  do  not  have  such  a  significant 
nexus  and  might  not  be  jurisdictional. 

If  waters  are  categorized  as  non- 
jurisdictional  because  of  a  lack  of 
science  available  today,  the  agencies 
request  comment  on  how  to  best 
accommodate  evolving  science  in  the 
future  that  could  indicate  a  significant 
nexus  for  these  “other  waters.” 
Specifically,  the  agencies  request 
comment  as  to  whether  this  should  be 
done  through  subsequent  rulemaking,  or 
through  some  other  approach,  such  as 
through  a  process  established  in  this 
rulemaking. 

The  agencies  also  seek  comment  on 
how  the  science  supports  retaining  the 
case-specific  determination  for  the 
remaining  “other  waters”  that  are 
neither  specifically  included  nor 
excluded  from  jurisdiction.  Retaining 
the  case-specific  analysis  for  these  other 
waters  would  not  enhance  clarity  of 
jurisdiction  for  these  other  waters,  but  it 
would  retain  the  ability  for  a 
jurisdictional  determination  consistent 
with  the  objective  of  the  CWA  to  restore 
and  maintain  the  chemical,  physical, 
and  biological  integrity  of  the  nation’s 
waters.  In  the  alternative,  the  agencies 
seek  comment  on  whether  it  would  be 
appropriate  to  categorize  remaining 
“other  waters”  as  not  jurisdictional.  The 
agencies  specifically  seek  comment  on 
how  these  “othor  waters”  .should  he 
considered. 

;t.  Additional  “othor  waters” 
aj)proaches. 

The  ag(Mu:ies  re(|ue.sl  comment  on 
additional  “other  watcns”  ap|)roache.s 
considered,  hnt  nol  pro|)o.sed  hy  the 
agenci(!S. 

Tin;  agencies  conld  delermine  lhal  no 
“other  wal(!r.s”  are  similarly  silnaltMl, 
ainl  all  significant  nexus  anafy.stts  wonld 
he  made;  on  a  case  specific  basis  for  each 
individual  “other  water."  Tlie  ag.encitss 
expect  tliat  this  likely  would  ii;snlt  in 
few  il  any  otlaa  waters  hiang,  lonnd 
jm  i.sdictional.  t  he  agencie.s  iecog,ni/.e 
that  il  they  dettninine  there  are  no 
similaily  sitnatcsl  "other  waters,”  there 
ate  i;aants  about  coii.si.stency  with 
existing,  sciimtilic  inlormation  :md 
stnditss  reg, aiding,  the  tnnction.il 
ntlationship  or“oth<!i  wiiteis"  ol  th(! 
saiiK!  typi;,  and  their  contribution  to  the 
chemical,  physical,  or  biological 
integrity  ofstniams,  rivers,  lakes,  .md 
similar  waters.  There!  are  also  (piestions 
of  how  finding  no  "otluir  waters”  to  hi! 
similarly  sitnat(!d  r(!conciles  with  thi! 
|)ortion  of  jnstici!  Kenni!dy’s  o|)inion 
di.scnssing  “similarly  situated”  walitrs 
in  till!  region  that  “significantly  affect” 


the  chemical,  physical,  or  biological 
integrity  of  waters  more  traditionally 
understood  as  navigable.  While  the 
agencies  do  not  propose  to  determine 
that  no  “other  waters”  are  similarly 
situated  and  aggregated,  the  agencies 
specifically  seek  comment  on  whether 
and  how  choosing  to  find  no  “other 
waters”  similarly  situated  would  be 
consistent  with  the  science,  the  CWA, 
and  the  caselaw. 

The  agencies  also  considered  and  seek 
comment  on  all  “other  waters”  in  a 
single  point  of  entry  watershed  being 
evaluated  as  a  single  landscape  unit 
with  regard  to  their  effect  on  traditional 
navigable  waters,  interstate  waters,  and 
the  territorial  seas. 

The  agencies  seek  comment  that 
would  inform  a  decision  that  these 
“other  waters”  in  a  single  point  of  entry 
watershed  perform  similar  functions 
and  are  located  sufficiently  close 
together  or  to  a  paragraph  (a)(1)  through 
(a)(5)  water  so  that  they  can  be 
aggregated  and  evaluated  as  a  single 
landscape  unit  with  regard  to  their 
effects  on  the  nearest  (a)(1)  through 
(a)(3)  water.  Generally,  the  agencies 
anticipate  that  if  the  other  waters  in  a 
single  point  of  entry  watershed  are 
aggregated  as  a  single  unit,  these  waters 
would  be  determined  to  have  a 
significant  nexus  and  he  jurisdictional. 

The  agencies  recognize  that  if  they 
choose  to  aggregate  all  other  waters  in 
a  single  j)oint  of  entry  watershed,  there 
likely  is  insufficient  exi.sting  scientific 
iidormation  to  support  the 
detiinuination  that  all  “other  waters”  in 
wat(!rsheds  across  tin;  nation  are 
similarly  situated  as  provided  in  this 
lull!  and  de.scrih(!d  in  thi!  cas(!law.  Then! 
ari!  also  (pi(!.stions  of  how  detiirmining 
“other  wal(!r.s”  in  a  single  point  of  entry 
watershed  to  be  similarly  situated 
re<:on(:il(!S  wilb  the  poilion  of  jnslice 
Kenni!dy’s  opinion  discussing, 

‘bamilai  ly  silnaled”  waler.s  in  the  ieg,ion 
dial  “si)’,nificantly  ailed”  Ibe  cbemical, 
physical,  or  biolo)'ical  iiileg,iily  ol 
waleis  more  Iradilioiially  niider.stood  as 
navij’able.  Wbile  Ibe  ag.encies  do  nol 
pro|Mi.se  III  delermine  Ibal  “oilier 
waleis”  ill  a  sing,li!  poiiil  ol  eiilry 
walershed  are  similarly  silnaled  and 
ag,g,ii!g,ali!d,  Ibe  agencies  seek  conimeni 
on  whelber  and  bow  cboosing,  lo  liiid 
such  “oilier  walers”  similarly  silnaled 
wonld  be  consisleni  wilh  Ihe  science, 
Ibe  ( !WA,  and  Ihe  ca.selaw. 

The  agencies'  delerminalion  will  he 
informed  hy  the  final  version  of  the 
Keport  and  other  available  .scientific 
information. 


I.  Waters  That  Arc  Not  "Waters  of  the 
United  States” 

The  agencies’  longstanding 
regulations  exclude  waste  treatment 
systems  designed  to  meet  the 
requirements  of  the  CWA  and  prior 
converted  cropland  from  the  definition 
of  “waters  of  the  United  States.”  The 
agencies  propose  no  changes  to  these 
exclusions  and  therefore  they  would 
continue  as  a  part  of  this  rulemaking. 

The  agencies  also  propose  to  codify  for 
the  first  time  longstanding  practices  that 
have  generally  considered  certain 
features  and  types  of  waters  not  to  be 
“waters  of  the  United  States.”  Codifying 
these  longstanding  practices  supports 
the  agencies’  goals  of  providing  greater 
clarity,  certainty,  and  predictability  for 
the  regulated  public  and  the  regulators. 
Under  today’s  proposal,  the  waters 
identified  in  section  (b)  as  excluded 
would  not  be  “waters  of  the  United 
States,”,  even  if  they  would  otherwise 
fall  within  one  of  the  categories  in  (a)(1) 
through  (a)(7). 

The  agencies  propose  ministerial 
actions  with  respect  to  the  placement  of 
the  two  existing  exemptions  for  waste 
treatment  systems  and  prior  converted 
cropland.  They  will  be  in  proposed  new 
section  (b).  For  the  waste  treatment 
systems  exclusion,  the  agencies  propose 
to  delete  a  cross-reference  in  the  current 
language  to  an  EPA  regulation  that  is  no 
longer  in  the  Ciode  of  Federal 
Rogidations.  The  parenthetical  to  be 
deleted  states:  “(other  than  cooling 
j)onds  as  defined  in  40  (;FR  423.1  l(m) 
which  also  meet  the  criteria  of  this 
definition).”  The  agencie.s  do  not 
consider  this  deletion  to  he  a 
.substantive  change  to  the  waste 
tnsitment  systems  exclusion  or  how  it  is 
applied.  In  fact,  the  agencies  do  not 
jiropo.se  to  make  conforming  changes  to 
ensure  that  each  of  the  exi.sting 
del  ill  it  ions  o  I  the  “waler.s  ol  the  I  Iniled 
.Sillies”  loi  the  viii  ions  ( iWA  piogriims 
have  I  he  exact  same  lang.nage  wilh 
respect  lo  Ihe  waste  treatiiieiil  sysleiii 
exclusion.  The  reg,nlalioiis 
impleiiieiil  ill);  Ihe  various  ( iW  A 
pro);raiiis  were  proninl);aled  and 
aiiiended  al  ditlereiil  limes  and 
Iherelore  there  are  some  diliereiices  in 
laii);na);e.  l‘'or  example,  compare  Id’A’.s 
re);nlation.s  lor  Ihe  seel  ion  4112  pro);ram, 
4(1  ( !FF  I  22.2  wilh  Ihe  ( iorps’ 
re);nlations  lor  Ihe  4114  pro);ram,  .33  ( iFK 
32tt.3.  The  agencies  do  nol  pro|io.se  to 
addre.ss  Ihe  snbslance  of  Ihe  waste 
Irealment  system  (ixcinsion  and  thus 
will  leave  each  regulation  as  is  with  the 
exception  of  deleting  Ihe  cross- 
reference. 

In  addition,  this  regulation  does  not 
addr(!ss  or  change  in  any  way  the  many 
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statutory  exemptions  from  CWA 
permitting  requirements.  The  proposed 
rule  does  not  affect  any  of  the 
exemptions  provided  by  CWA  section 
404(f),  including  those  for  normal 
farming,  silviculture,  and  ranching 
activities.  CWA  .section  404(f);  40  CFR 
232.3;  33  CFR  323.4.  The  proposed  rule 
also  does  not  address  or  change  the 
statutory  and  regulatory  exemptions 
from  NPDES  permitting  requirements 
.such  as  tho.se  for  agricultural 
stormwater  discharges,  return  flows 
from  irrigated  agriculture,  or  the  status 
of  water  transfers.  C^WA  .section  402(1)(1) 
(exempting  discharges  composed 
entirely  of  return  flows  from  irrigatcul 
agriculture  from  section  402  permit 
nujuirements);  CWA  .section 
.'i02(14)(excluding  agricultural 
stormwater  di.scharges  and  return  flows 
from  irrigated  agricultun!  from  IIk!  term 
point  source!.);  40  Cl'  R  122.3(0 
(exclnding  return  flows  from  irrigateid 
agricnltnre  from  the  NI'DI'i.S  |)rogram); 

40  (  ;FR  t22.2  (excluding  return  flows 
lioiu  irrigated  agricultmc  or  agricultural 
.storm  watei  ruuorr  Iroiii  the  term  point 
source!.). 

I‘'iuiilly,  ill  new  paragraphs  (li)|3) 
throu);h  (!>),  the  ageiicie.s  propo.se,  lor 
the  lir.sl  lime  hy  rule,  to  excimie  some 
waleis  ami  lealiireis  that  the  a)'em.ie.s 
liave  hy  loii)',slamliu)’,  |iiaclice  g,eueially 
coii.nidereil  mil  In  he  "waler.s  ol  ihe 
I  hiili!el  .' ilales. ”  .Spetci  iie.al  ly,  Ihe 
afMtm:ies  propose  lhal  Ihe  iollowiii);  are 
mil  “wall!!';  ol  Ihe  I  liiileil  .’ilales" 
mil wilhslamliiig,  whi'lhei  they  would 
III  hei  wise  he  jiii  i.selie.lioiial  iimlei 
!!ee:liou  (a): 

•  I  iite  hes  that  ari!  exi:avale!el  wholly 
ill  u|ilauels,  drain  only  iiplamls,  aiiel 
have  less  lliaii  |ii!reuuial  flow. 

•  Dileluis  lhal  elo  mil  eaiiil rihiile  How, 
eillu!!  iliri!e:lly  or  through  iiiiothe!!  wateii, 
to  a  tnielitiouiil  iiavigiihle  weiteir, 
iiiter.steite!  wider,  the!  te!rrite)riiil  .sesis  eir 
impe)unelmc!nt. 

•  The!  feilleiwing  le!ature!s: 

Artificially  irrigateel  arexis  tluit 

weiulel  rev(!rt  to  u])land  sheiuld 
aj)])lication  of  irrigation  water  to  that 
area  cease; 

o  Artificial  lakes  or  ponds  created  by 
excavating  and/or  diking  dry  land  and 
used  exclusively  for  such  purposes  as 
stock  watering,  irrigation,  settling 
basins,  or  rice  growing; 

o  Artificial  reflecting  pools  or 
swimming  pools  created  by  excavating 
and/or  diking  dry  land; 

o  Small  ornamental  waters  created  by 
excavating  and/or  diking  dry  land  for 
primarily  aesthetic  reasons; 

o  Water-filled  depressions  created 
incidental  to  construction  activity; 


o  Groundwater,  including 
groundwater  drained  through 
subsurface  drainage  systems;  and 
o  Gullies  and  rills  and  non-wetland 
swales. 

Mo.st  of  these  features  and  waters 
have  been  identified  by  the  agencies  as 
generally  not  “waters  of  the  United 
States”  in  previous  preambles  or 
guidance  documents.  The  agencies’ 
have  always  pre.served  the  authority  to 
determine  in  a  particular  case  that  any 
of  the.se  waters  are  a  “water  of  the 
United  States.”  One  of  the  agencies’ 
goals  in  this  projio.sed  rule  is  to  increase 
clarity  and  certainty  about  the  scope  of 
“waters  of  the  United  States.”  To  that 
end,  the  agencies  propo.se  not  simply 
that  these  features  and  waters  are 
“gen(!rally”  not  “watins  of  the  United 
.Stat(!.s,”  hut  lhal  they  are  (!xpr(!ssly  not 
“wat(!rs  of  till!  Unil(!d  Stal(!.s”  hyriih!. 
Th(!  ag(!uci(!s  would  not  retain  llu! 
authority  to  d(!t(!rmiu(!  that  any  of  th(!.s(! 
wat(!r.s  was  a  “water  of  the  t  liiited 
.Stat(!.s”  h(!(:aus(!  it  would  oth(!rwi.se  hi! 
jm  isdict ioiial  iimler  section  (a).  For 
example,  the  agencies  could  not  limi 
lhal  a  walei  had  a  sig.iiilicaiil  iiexii.s  ami 
was  ail  “oilier  walers”  uml(!r  |iaragraph 
|a)(y),  or  lhal  il  wa.s  an  iiiler.slale  waler 
Iimler  parag,raph  |a)|y.).  I  lie.se  waler.s 
would  mil  he  jiii  ifidici  ioiial  hy  rule. 

Ill  ilelermiiiiii);  lhal  Ihese  lealiiie.s  ami 
waler.s  are  mil  "waler.s  ol  Ihe  I  liiiled 
.’llale.s,"  ihe  aj'em.ie.s  aie  hy  Ihe 
ilecisiomi  ol  ihe  .'iiipreme  (  iiiiiil  In 
Hivci i.iilc  lUiyvii'W,  Ihe  .‘iiipreme  (  ioiiil 
delerred  lo  ihe  aj'em.ie.s'  ie}'ulaliiiu*i  ami 
Hilled  Ihe  diiliciilly  ol  diawiii)’,  lines 
ideiil  il yi  iig,  where  waler.s  end.  The 
pluralily  opiiiioii  in  /io/iomi.s  also  iioled 
lhal  Ihere  were  ceiiaiii  lealiire.s  lhal 
were  mil  |iriuiarily  Ihe  locus  ol  Ihe 
CWA.  .S'cc‘!i47  U.S.  al  7.34.  hi  this 
section  ol  the  proposed  roll!,  tlu! 
agencies  are  drawing  lines  ami 
concluding  that  certain  waler.s  and 
lealures  ari!  not  suhjecl  to  tiu! 
jurisdiction  of  llu!  (ihsm  Waler  Act. 

A  similar  list  of  w.iliirs  and  feat  unis 
not  generally  “waters  of  the  United 
.States”  was  jirovided  hy  Ihe  (iorj).s  in  a 
IhBC)  preamble  to  the  existing  rule 
defining  “waters  of  the  United  States” 
(51  FR  41206,  41217,  November  13, 
1986)  and  by  the  EPA  in  a  1988 
preamble  (53  FR  20764,  June  6,  1988). 

In  today’s  proposed  rule,  the  agencies 
have  clarified  and  added  to  the  list  in 
order  to  provide  a  full  description  of  the 
waters  that  will  not  be  “waters  of  the 
United  States”  by  rule.  The  agencies 
have  never  interpreted  “waters  of  the 
United  States”  to  include  groundwater 
and  the  proposed  rule  explicitly 
excludes  groundwater,  including 
groundwater  drained  through 
subsurface  drainage  systems. 


In  clarifying  the  list  of  waters  not 
.subject  to  GWA  juri.sdiction,  the 
agencies  did  not  include  “puddles” 
from  the  lists  of  waters  generally  not 
considered  jurisdictional  in  previoiis 
preambles  or  guidance  documents.  This 
is  not  because  puddles  are  considered 
jurisdictional,  it  is  because  “puddles”  is 
not  a  sufficiently  preci.so  hydrologic 
term  or  a  hydrologic  feature  capable  of 
being  easily  understood.  Because  of  the 
lack  of  common  under.standing  and 
])recision  inherent  in  the  term 
“})uddlos,”  the  agencies  determined  that 
adding  puddles  woidd  he  contrary  to 
the  agencies’  stated  goals  of  increased 
clarity,  predictahility,  and  certainly.  In 
addition,  one  commonly  understood 
meaning  for  the  term  “juiddle”  is  a 
relatively  small,  temjxirary  pool  of 
water  that  forms  on  pavement  or 
uplands  immediately  after  a  rainstorm, 
snow  melt,  or  similar  event.  .Such  a 
puddle  cannot  reasonahly  he  considered 
a  waler  hody  or  aipiatic  feature  at  all, 
liecanse  nsnally  il  exists  for  only  a  hrief 
period  of  lime  hefore  Ihe  waler  in  Ihe 
puddle  evaporales  or  sinks  inlo  Ihe 
|Monml.  Puddles  ol  lids  soil  ohvionsly 
ail!  mil,  and  have  never  heen  IhonghI  lo 
he,  walers  ol  ihe  I  liiiled  .';iales  , suhjecl 
lo  (  iWA  jnrisd  il  :l  ion.  I.isling,  puddles 
also  i.onid  have  i.i  ealed  I  he 
misappiehensioii  lhal  anylhing,  laigei 
Ilian  a  pnddle  was  jin  isdii.l  loiial.  Thai  i.s 
mil  Ihe  ag,em.ies'  i nieiil 

(  ad  lies  aie  lelal  i  vely  deep  chan  eels 
lhal  are  Old  i  mil  dy  loi  med  on  valley 
sides  and  llooi.s  where  noi  hannel 
previously  exisled.  They  aie  comnioidy 
loiiml  ill  areas  wilh  low  den.sily 
ve)M!lal i ve  cover  or  wilh  soi Is  lhal  are 
hi);hly  erodihle.  ,S'c-c-.  c.;;..  N.( !.  Ilraily 
and  K.K.  Weil,  Tlif  Nnliirr  <iii<l 

(>l  Sails,  I, till  I'idilion  (Ujipei 
•Saddle  Kiver,  N):  Prenlice  I  lall,  2002). 
Kills  are  formed  hy  overland  waliii  flow's 
eroding  Ihe  soil  surface  during  rain 
storms.  .See,  c‘.g.,  I■.B.  l.eo|)old,  A  View 
oj  Ihe  /f/Ver  (Gamhridge:  Harvard 
University  Press,  1994).  Kills  are  le.ss 
|)ermanent  on  the  landsca])e  than 
streams  and  tyj)ically  lack  an  OHWM, 
whereas  gullies  are  younger  than 
.streams  in  geologic  age  and  also 
typically  lack  an  OlIWM;  time  has 
shaped  .streams  into  geographic  features 
di.stinct  from  gullies  and  rills.  See,  e.g., 
American  Society  of  Givil  Engineers, 
Task  Gommittee  on  Hydrology 
Handbook,  Hydrology  Handbook  (ASGE 
Publications,  1996). 

The  two  main  processes  that  result  in 
the  formation  of  gullies  are  downcutting 
and  headcutting,  which  are  forms  of 
longitudinal  (incising)  erosion.  These 
actions  ordinarily  result  in  erosional 
cuts  that  are  often  deeper  than  they  are 
wide,  with  very  steep  banks,  often  small 
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beds,  and  typically  only  carry  water 
during  precipitation  events.  The 
principal  erosional  processes  that 
modify  streams  are  also  downcutting 
and  headcutting.  In  streams,  however, 
lateral  erosion  is  also  very  important. 

The  residt  is  that  .streams,  except  on 
.steep  slopes  or  where  soils  are  highly 
erotlible,  are  characterized  hy  the 
jire.sence  of  bed  atid  hanks  and  an 
OHWM  as  compared  to  tyj)ical  erosional 
features  that  are  more  dee])ly  inci.sed.  It 
shoidd  he  noted  that  some  ephemeral 
.streams  are  called  “gullies”  or  the  like 
wIkmi  tliey  are  not  “gullies”  in  the 
technical  seu.se;  such  striiams  where 
they  ar(!  trihutaries  under  the  proj)osed 
definition  would  he  cousid(!red  “waters 
of  tlu!  l)nit(ul  .States,”  njgardle.ss  of  tlm 
naiiH!  they  are  giv(!u  locally.  Tli<! 
agencies  nupiest  comment  on  how  tlnty 
coidd  provide  greater  clarity  on  how  to 
distinguish  hetwemi  erosional  lealnres 
such  as  gullies,  which  aic  excluded 
Iroin  jiii  isdiclioii,  and  ephemeral 
li  ihniaries,  which  are  categorically 
jorisdiclioiial. 

Non  wetland  natniid  and  man  made 
swales  wonid  not  he  “waters  ol  the 
I  tinted  .States”  nndei  tliis  pioposal.  In 
I  eitain  (.iicnmstam.es,  howevei ,  swales 
nil  In  lie  a  leas  that  meet  t  he  i  egn  latoi  y 
delmition  ol  “wetlands."  .Swales 
I'eneially  me  i  iinsideied  wetlands  when 
they  meet  I  he  appi  ii  aide  i  iileiia  in  the 
(  jiiji:.  i>l  l‘'ni[iiirri Wrihiml  I  h-liiiciilioii 
A /o mm/  and  I  he  a p pi  o pi  i ale  legional 
.sn|iplenienl  to  that  Wflliiii<l  I  fclmnilion 
Mniiinil  Welland  .swales  would  he 
evaluated  as  adjacent  walecs  nndei 
pioposed  (a|(ld  or  as  “other  waler.s" 
nndei  |iiopo.sed  (a|(7)  de|iending,  upon 
whether  they  meet  the  pro|io.sed 
delinilion  ol  adjacent.  .Swales  aie 
distinct  Irom  streams  in  that  they  are 
non  channelized,  shallow  trough  like 
depressions  that  carry  water  mainly 
(hiring  rainsloi  ins  or  snowmell.  Keporl 
at  A-MI.  .Swales  lypically  lack  Ihe 
OllWM  that  is  characlerislic  of 
jurisdictional  streams.  The  agencies 
recinest  comment  on  how  they  could 
provide  greater  clarity  on  how  to 
distingni.sh  swales,  which  are  excluded 
from  jurisdiction,  and  ephemeral 
tributaries,  which  are  categorically 
jurisdictional. 

lunally,  under  paragraphs  (b)(3)  and 
(b)(4),  the  agencies  propose  to  clearly 
exempt  from  the  definition  of  “waters  of 
the  United  States”  two  types  of  ditches: 
(1)  Ditches  that  are  excavated  wholly  in 
uplands,  drain  only  uplands,  and  have 
less  than  perennial  flow,  and  (2)  ditches 
that  do  not  contribute  flow,  either 
directly  or  through  another  water,  to  a 
water  identified  in  paragraphs  (a)(1) 
through  (4). 


The  agencies  have  long  distinguished 
between  ditches  that  are  “waters  of  the 
United  States”  and  ditches  that  are  not 
“waters  of  the  United  States.”  In  a  1986 
Corps  preamble  and  a  1988  FPA 
preamble,  the  agencies  each  stated  that 
they  generally  do  not  consider  non-tidal 
drainage  and  irrigation  ditches 
excavated  on  dry  land  to  he  “waters  of 
the  United  States.”  51  FR  41217, 
November  13,  1986,  53  FK  20764,  june 
6,  1988.  More  recently,  the  agencies 
have  stated  that  they  generally  woidd 
not  as.sert  jurisdiction  over  “Ditches 
(including  roadside  ditches)  excavatcul 
wholly  ill  and  draining  only  uplands 
and  that  do  not  carry  a  relatively 
penuaueiit  flow  of  water.”  “Clean  Water 
Act  jurisdiction  Following  the  .Supreme 
Court’s  Decision  in  lidfxinos  v.  Unilad 
.S'/o/e.s  aud  ddrahall  v.  I Inilcd  Stairs” 
(Dec.  2,  2008)  at  1,  12  (2008  //o/m/m.v 
guidance). 

The  agencies  recogiii/.e  that  there 
have  been  iiiconsisteucies  in  piactice 
implementing  agency  policy  with 
iits|iect  to  ditches  and  this  pi'oposed 
Mile  is  designed  to  improve  clarity, 
predictability,  ami  i  (insistency.  With 
llii.s  propo.sal,  the  agem.ies  would  no 
longer  lely  on  “generally  not” 

|ni  isdi(  t  ioiial  lint  would  i  leaily 
e.slalilish  that  spei  iln  types  ol  diti.hes 
aie  not  “waters  oi  the  I  holed  .Slale.s”  hy 
inie  (  tihei  dili  lies  not  exi  hided  nndei 
paia)’,iaphs  |h||!t)  oi  |h)|'l),  il  they  meet 
Ihe  new  |iiopo.sed  dehmiioii  ol 
“I  I  ilinlai  y"  wonid  lonimne  to  he 
“water.';  ol  the  I  lulled  .Males,"  as  they 
have  heen  nndei  Ihe  long.slanding. 
i niplenienlal  ion  ol  Ihe  .';laliile  and 
ieg,nlalion.s  hy  Ihe  ag,eni  ie.*;. 

't  he  hr;. I  type  ol  ditch  that  i;;  exi  hided 
n(!i!d;:  to  mei'l  all  lhr(;e  criteria:  (  I )  II  i.<; 
iixcavaled  wholly  in  n|ilamls;  (2)  it 
drains  oiily  n|ilaii(l;;,  .'mil  (.3)  il  has  less 
than  perennial  How.  Ditches  that  are 
excavated  wholly  in  n|)lau(ls  means 
ditches  that  at  no  point  along  their 
length  are  excavated  in  a  jurisdictional 
wiillaiid  (or  other  water).  Members  of 
the  public  should  consider  whether  a 
wetland  is  juri.sdiclional  before 
constructing  a  ditch  that  would  drain 
Ihe  wetland  and  connect  either  directly 
or  through  other  waters  to  an  (a)(1) 
through  (a)(3)  water.  'I’he  ditch  mu.st 
also  contain  less  than  perennial  flow  to 
be  excluded  under  this  propo.sed 
provision.  Perennial  flow  means  that  the 
flow  in  the  ditch  occurs  year-round 
under  normal  circumstances;  therefore, 
excluded  ditches  must  be  dug  only  in 
uplands,  drain  only  uplands,  and  have 
ephemeral  or  intermittent  flow.  As 
noted  above,  the  2008  Rapanos 
guidance  stated  that  the  agencies 
generally  would  not  assert  jurisdiction 
over  “ditches  (including  roadside 


ditches)  excavated  wholly  in  and 
draining  only  uplands  and  that  do  not 
carry  a  relatively  permanent  flow  of 
water.”  The  agencies  recognize  that  the 
term  “relatively  permanent”  does  not 
align  with  more  commonly  understood 
technical  de.scriptions  of  flow  regime. 
The  agencies  therefore  believe  it  is 
appropriate  to  clarify  the  extent  of  this 
exclusion  using  the  flow  regime  terms 
that  are  familiar  to  the  public  and 
agency  field  personnel.  The  agencies 
recjuest  comment  on  this  formulation  of 
the  ditch  exclusion.  Tin;  agencies 
spctcifically  .seek  comment  on  the 
apj)ro|)riate  tlow  regime  for  a  ditch 
excavated  wholly  in  u])lands  and 
draining  only  uplands  to  Ih;  covered  hy 
Ihe  exclusion  in  paragraph  (h)(3).  In 
particular,  the  agencies  s(!ek  commeut 
(III  whether  the  flow  regime  in  such 
ditches  should  he  less  than  intermittent 
flow  or  wh(;lher  Ihe  flow  regime  in  such 
ditches  should  he  less  than  perennial 
flow  as  proposed. 

The  other  type  ol  ditch  that  would  not 
he  a  “water  ol  Ihe  I  Inileil  .Stales”  is  a 
ditch  that  does  not  cimlrihiile  How, 
eil  hi;r  direi  .1 1  y  or  I  hrong,h  anol  hi;i  watia  , 
to  a  walls  idenlilied  in  paragraphs  (a)|  I ) 
lliiongh  I'tj.  I'i;isenlially,  dili  he;;  that  do 
not  I  imliihnie  How  to  Ihe  liihnlaiy 
;;y;ilem  ol  a  liadilional  iiavigahle  walei, 
inleo.lale  walei  oi  leiiiloiial  ;;ea  would 
not  he  "walei;;  ol  Ihe  I  lulled  .Stale;;." 

Il  e;  impoilani  to  note,  howevei,  that 
even  when  not  |ni  ir;di(  lional  walei;;, 
lhe;;e  non  wetland  .';wale;;,  gjillie;;,  nil;; 
and  .';pei  ilii  type;;  ol  dili  he;;  may  .’;ldl  he 
a  ;;niiai.e  hyihologji.  i.omii'i  lion  loi 
pm  po;;(!;;  ol  Ihe  piopo;;ed  delinilion  ol 
adjacent  nndia  |iarag,raph  |a)|ld  m  loi 
pm  po;;i!S  ol  a  si)>,niti(:anl  mixii;;  analy.';i.‘; 
nndiM  |iarag,raph  (a)(7).  l  in  ('xaniph;,  a 
wetland  may  he  a  “water  ol  tlii!  I  hiiled 
.Stales,"  meeting  the  |>ro|iose(l  derinition 
of  “neig,hhori iig”  hecansi!  it  is  connecled 
to  such  a  trihntary  hy  .i  non- 
jnrisdictioual  ditch  that  does  not  m(!el 
the  (l(!iiuiliou  of  a  “trihntary.”  In 
addition,  lhe.se  geographic  hsilures  may 
fuucliou  as  “|)oiid  sources”  umhir  (iWA 
section  592(14)),  such  that  discharges  of 
j)ollutants  to  waters  through  the.se 
features  would  he  .subject  to  other  (;WA 
regulations  (e.g.,  CiWA  section  402). 

IV.  Related  Acts  of  Congress,  Executive 
Orders,  and  Agency  Initiatives 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review  and  Executive 
Order  13563:  Improving  Regulation  and 
Regulatory  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is  a 
“significant  regulatory  action.” 
Accordingly,  the  EPA  and  the  Corps 
submitted  this  action  to  the  Office  of 
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:iii(l  l{iid)',<!l  (()MI<)  loi 
i(!vi(!W  im(l«!r  lixcciilivc!  ( )i(l(!i.s  I7}t(i(i 
:ind  1 :{()():»  (7(i  I  K  :»K7  1 .  )imii;irv  71. 

701  1 )  :ind  iiny  chnngc.s  iiiiidt;  in 
irs|)(iii.s(;  1(1  ( )MH  iccoiiiiiKMid.il  ioii.s 
liiiv(!  Iiiicii  docninnnicd  in  tin;  dncknl  ini 
lliis  nclion. 

In  .'idditinn,  tin;  Id 'A  nnd  llin  ( ini  ps  oi 
I'inf^innnr.s  pn;|>iir(;(l  an  analy.si.s  ni  tlin 
pninniial  cn.sl.s  and  hcnnlits  a.s.sn(:iat(;(l 
with  tlii.s  actinn.  Thl.s  analysi.s  i.s 
cnntainnd  in  ‘‘I'icnnoinic  Analy.si.s  nl 
Krnpo.snd  Revised  Deiinitinn  ol  Waters 
nl  the  I  Inited  Stales.”  A  cnjiy  nl  the 
analysis  is  availahle  in  the  docket  for 
this  action. 

li.  I’djun  work  Hcdacfion  Act 

This  action  does  not  imjin.se  any 
information  collection  tnirden  under  the 
lirovisions  of  the  Paperwork  Reduction 
Act,  44  U.S.Ci.  7501  et  setj.  Hnrden  is 
defined  at  5  (iPR  1720.3(1)).  An  Agency 
may  not  conduct  or  sj)onsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMI3  control 
number.  'I’he  OMB  control  numbers  for 
KFA’s  eWA  section  402  program  may  be 
found  at  40  CFR  9.1.  (OMB  Control  No. 
2040-0004,  EPA  ICR  No.  0229.19).  For 
tbe  eWA  section  404  regulatory 
program,  the  current  OMB  approval 
number  for  information  requirements  is 
maintained  by  the  Corps  of  Engineers 
(OMB  approval  number  0710-0003). 
However,  there  are  no  new  approval  or 
application  processes  required  as  a 
result  of  this  rulemaking  that  necessitate 
a  new  Information  Collection  Request 
(ICR). 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice-and-comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  this  final  action  on  small  entities, 
“small  entity”  is  defined  as:  (1)  A  small 
business  that  is  a  small  industrial  entity 
as  defined  in  the  U.S.  Small  Business 
Administration’s  size  standards  (see  13 
CFR  121.201);  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district,  or 
.special  district  with  a  population  of  less 
than  50,000;  or  (3)  a  .small  organization 
that  i.s  any  uot-for-])rofit  outor[)ri.so  that 


is  iiidcpcndeiilly  owned  and  opniaind 
and  i.s  not  doininani  in  its  linhi. 

Allnr  considering,  the  economic 
impacts  ol  this  |ndposed  rule  on  small 
entities,  I  certify  that  this  proposed  rule 
will  not  have  a  significant  economic 
inqiacl  on  a  snhslanlial  nnm her  of  small 
entities.  .Scie,  e.g.,  CciiKdil  Kiln  Hiu.ycling 
donlilinn  v.  hlFA,  255  l''..3d  1155  (D.ti.  (iir. 
7001);  Michignu  v.  I•'.I’A,  21.3  F.3d  (>(>3 
(D.t;.  (iir.  2000);  Ain.  'I'rncking  Ass’n  v. 
FRA.  175  F.3d  1027  (D.C.  Cir.  lOOtl); 
Mid-Tax  Idac.  C.n-op,  Inc.  v.  /'7‘,7/C,  773 
F.2d  .327  (D.C.  Cir.  19H5). 

I  Inder  Ihe  RFA,  I  he  impacl  of  concern 
is  any  .significant  adver.se  economic 
inqiacl  on  small  entities,  hecan.se  the 
|)rimary  jmrpo.se  of  the  initial  regulatory 
flexihilily  analy.si.s  i.s  to  identify  and 
address  regulatory  alternatives  “which 
minimize  any  significant  economic 
imjiact  of  the  rule  on  small  entities.”  5 
IJ.S.f].  (103.  The  scope  of  regulatory 
juri.sdiction  in  this  ])ropo.sed  rule  i.s 
narrower  than  that  under  the  exi.sting 
regulations.  S’ee  40  CT'R  122.2  (defining 
“waters  of  the  United  States”).  Bocau.se 
fewer  waters  will  be  .subject  to  the  C]WA 
under  the  proposed  rule  than  are  subject 
to  regulation  under  the  existing 
regulations,  this  action  will  not  affect 
small  entities  to  a  greater  degree  than 
the  existing  regulations.  As  a 
consequence,  this  action  if  promulgated 
will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities,  and  therefore 
no  regulatory  flexibility  analysis  is 
required. 

The  proposed  rule  contemplated  here 
is  not  designed  to  “subject”  any  entities 
of  any  size  to  any  specific  regulatory 
burden.  Rather,  it  is  designed  to  clarify 
the  statutory  scope  of  “the  waters  of  the 
United  States,  including  the  territorial 
seas”  (33  U.S.C.  1362(7)),  consistent 
with  Supreme  Court  precedent.  This 
question  of  CWA  jurisdiction  will  be 
informed  by  the  tools  of  statutory 
construction  and  the  geographical  and 
hydrological  factors  identified  in 
Rapanosv.  United  States,  547  U.S.  715 
(2006),  which  are  not  factors  readily 
informed  by  the  RFA. 

Nevertheless,  the  scope  of  the  term 
“waters  of  the  United  States”  is  a 
question  that  has  continued  to  generate 
substantial  interest,  particularly  within 
the  small  business  community,  because 
permits  must  be  obtained  for  many 
discharges  of  pollutants  into  those 
waters.  In  light  of  this  interest,  the  EPA 
and  the  Corps  determined  to  seek  early 
and  wide  input  from  representatives  of 
small  entities  while  formulating  a 
proposed  definition  of  this  term  that 
reflects  the  intent  of  Congre.ss  con.si.stent 
with  the  mandate  of  the  .Siqireme 
Ciourt’s  decisions.  .Such  outreach. 


iillli(mj',li  vdlimlary,  i.s  also  coiisisloiil 
will)  llm  Prosidoiil’.s  |amiary  lit,  201  I 
Mmimiamliim  oii  Reg.iilalory  Flexihilily, 
.‘^imall  Biisiiie.ss,  and  job  ( irealimi,  which 
emphasizes  Ihe  impoilatil  role  small 
businesses  play  in  the  American 
economy.  This  process  has  enabled  Ihe 
a)',encie.s  to  hear  directly  trom  these 
re|)resenlati ves,  at  a  very  preliminary 
stage,  ahoni  how  they  should  approach 
this  complex  (jneslion  ol  statiitory 
inter|)retat ion,  together  with  related 
issues  that  such  representatives  of  small 
entities  may  identity  lor  po.ssihle 
consideration  in  separate  |)roceedings. 
The  agencies  have  also  |)re|)ared  a 
report  summarizing  t heir  small  entity 
outreach  to  date,  t he  results  of  this 
outreach,  and  how  the.se  results  have 
iniormed  the  dovelo|)ment  of  this 
pro|)()se(l  rule.  This  report  is  availahle 
in  the  docket  for  this  propo.sed  rule 
(cite). 

I).  Unfunded  Mandates  Reform  Act 

This  projio.sed  rule  contains  no 
Federal  mandates  (under  the  regulatory 
jirovisions  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA), 

2  U.S.C.  1531-1538  for  state,  local,  or 
tribal  governments  or  the  private  sector. 
This  proposed  rule  does  not  directly 
regulate  or  affect  any  entity  and, 
therefore,  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA. 

The  agencies  determined  that  this 
proposed  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 
Moreover,  the  proposed  definition  of 
“waters  of  the  United  States”  applies 
broadly  to  CWA  programs  and  the 
subsequently  affected  entities,  which 
are  not  uniquely  applicable  to  small 
governments.  Thus,  this  proposed  rule 
is  not  subject  to  the  requirements  of 
section  203  of  UMRA. 

E.  Executive  Order  13132:  Federalism 

This  proposed  rule  seeks  to  clarify  the 
definition  of  the  extent  of  CWA 
jurisdiction  established  by  statute.  State 
and  local  governments  have  well- 
defined  and  long-standing  relationships 
in  implementing  affected  CWA 
programs  and  these  relationships  will 
not  be  altered.  Forty-six  states  and  the 
Virgin  Islands  have  been  authorized  to 
administer  the  NPDES  program  under 
section  402,  while  two  states  administer 
the  section  404  program.  This  action 
will  not  have  .substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
j)ower  and  re.sponsibilities  among  the 
various  levels  of  government.  Thus, 
Executive  Order  13132  ((>4  FR  43255, 
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All)', list  It),  I  <IO<l)  (liMss  Mill  ii|i|ily  III  lliis 
;ii:liiiii.  ( iiiiisisliMit  willi  lil’A  iiiiil  ( iiii  |is 
|iiilii:Y  III  |iiiiiniili!  i:iiiiiiiiiiiiii:iiliiiiis 
lll!lWI!l!ll  till!  !l)’,l!lll:il!S  <'iiiil  .sl:iti!  illlll  liiisil 
I'liVMi'iiiiiiMit.s,  .'Mill  ill  ii!i:ii)'iiitiiiii  iil  llii; 

viliil  mil!  .sliilits  pliiv  ini|ili!nii!iil:il inn 
III  I  III!  ( iWA,  I'il’A  viiliiiiliii  ily  iiiiili!!  Iiiiik 
ri!ili!r:ilisin  ninsiillaliiiii  liii  tlii.s  i!lliirl 
anil  iiii!l  I  III!  tnrin.s  iil  !'!.( ).  1 .1 1  .'17  anil 
I'il’A  )',niilani:i!  Iiir  ini|ili!ini!nt in)’,  llin 
( )ril(!i.  I'il’A  linld  a  .sni  ins  iil  mi!(!l  in)’,.s 
and  lint r(!ai:li  rails  with  stain  and  liinal 
I’.iivnrninnnls  and  thiiir  i'n|)r(!S(!nlaliv(!S 
siilinilin);  in|)nl  nn  a  |iiitnnlial  nili!  In 
d(!rin(!  “wainrs  nl  IIk!  I  Iniliul  Slaliis.” 

As  pari  ni  this  cnnsidtatinn,  isirly  in 
lh(!  rnl(!inakin)5  |)rn(;{!.ss,  Id’A  h(!ld  lhr(!(! 
in -piir.snn  mi!(!l in)’s  and  Iwn  pliniu!  calls 
in  lh(!  fall  and  wint(!r  of  701 1 . 

( )rgani/.alinn.s  involviid  inclndn  Ihc! 
National  Clnviirnors  Associal inn,  llu! 
National  CionfnniiuK!  of  Stat(! 
l.n)>islaturos,  tfu:  Ciouncil  of  State 
(iovorninonts,  tfio  National  Association 
of  (iountios,  the  National  Loaguo  of 
Clitics,  the  U.S.  Clonforonco  of  Mayors, 
the  Clounty  Executives  of  America,  the 
National  Associations  of  Towns  and 
Townships,  the  International  City/ 
County  Management  Association,  and 
the  Environmental  Council  of  States.  In 
addition,  the  National  Association  of 
Clean  Water  Agencies  (NACWA)  and 
the  Association  of  Clean  Water 
Administrators  (ACWA)  were  invited  to 
participate.  As  part  of  the  consultation 
12  counties,  8  associations  and  various 
state  agencies  and  offices  from  five 
states  (Alaska,  Wyoming,  Kansas, 
Tennessee,  and  Texas)  submitted 
written  comments.  In  addition,  EPA 
held  numerous  outreach  calls  with  state 
and  local  government  agencies  seeking 
their  technical  input.  More  than  400 
people  from  a  variety  of  state  and  local 
agencies  and  associations,  including  the 
Western  Governors’  Association,  the 
Western  States  Water  Council  and  the 
Association  of  State  Wetland  Managers 
participated  in  various  calls  and 
meetings. 

The  agencies  engaged  in  voluntary 
federalism  consultation  on  this  rule  and 
we  will  continue  to  work  closely  with 
the  states  with  respect  to  development 
of  a  final  rule.  Additionally,  EPA  and 
the  Corps  are  specifically  soliciting 
comments  on  this  proposed  action  from 
state  and  local  officials.  The  agencies 
will  include  a  detailed  narrative  of 
intergovernmental  concerns  raised 
during  the  course  of  the  rule’s 
develojmient  and  a  description  of  the 
agencies’  efforts  to  addnjss  tliem  with 
tlie  final  rule. 


/•'.  I''.\ci  iil ivf  ( fi  ller  l.'t  I  '/!>:  ( .’oiiriilliilinn 
mill  ( liKHiliiiiiliiiii  Willi  liiiliiiii  ri  ihiil 
( iiivri  iiiiieiihi 

.Snliji!i:l  III  llii!  l'!xi!i:nlivi!  (  )rili!i  (!■;.( ).) 
Kll'/ri  (ns  I'K  Ii774n,  Nnvnmlier  ll.  7111111) 
A)’,i!ni:ii!S  may  mil  i.ssiii!  a  ri!)’nlaliiin  llial 
lia.s  liilial  implicaliiins,  llial  iinpii.sns 
!ailislanl iai  iliii!i:l  (:iini|iliani:i!  cii.sis,  and 
dial  i.s  mil  ii!i|niri!d  liy  slalnli!,  unless 
die  l''i!ileial  )’,iiv(!i  nmeni  pniviiles  die 
liinds  necessary  In  pay  die  iliiecl 
ciinipliance  ciisis  inciii  red  liy  Irilial 
giivei'iinienis,  nr  llii!  AgenciiiS  cnnsiill 
willi  Irilial  nfficials  early  in  die  prnce.ss 
nf  d(!V(!ln|nng  die  prn|)n.sed  regulalinn 
and  d(!velnps  a  Irilial  siiinmary  im|)a(:l 
.slaleim!nl.  This  aclinii  does  mil  have 
Irilial  iin|)li(:aliniis  as  specifiiid  in  I'i.O. 
1:117.^1. 

In  compliance  willi  the  hiPA  Policy  nn 
Cnnsnilalinn  and  Cnnrdinalinn  willi 
Indian  Trihes  (May  4,  7011),  Id’A 
consulted  with  tribal  officials  to  gain  au 
understanding  of  and,  where 
ajipropriate,  to  addre.ss  the  tribal 
implications  of  the  proposed  rule.  In  the 
course  of  this  considtation  EPA 
coordinated  with  the  Ckirps,  and  the 
Corps  jointly  participated  in  aspects  of 
the  consultation  process.  In  the  fall  of 
2011  EPA  sent  a  Tribal  Consultation 
Notification  letter  to  all  federally- 
recognized  tribal  leaders,  via  mail  and 
email,  inviting  tribal  officials  to 
participate  in  outreach  and  consultation 
events  and  provide  comments  to  EPA  in 
coordination  with  the  Corps.  Close  to 
200  tribal  representatives  and  more  than 
40  tribes  participated  in  the 
consultation  process,  which  included 
multiple  webinars  and  national 
teleconferences  and  face-to-face 
meetings.  In  addition,  EPA  received 
written  comments  from  3  tribes  during 
the  consultation  period.  In  the  spirit  of 
E.O.  13175,  and  consistent  with  EPA 
and  Corps  policy  to  promote 
communications  between  the  agencies 
and  tribal  governments,  the  agencies 
specifically  solicit  additional  comment 
on  this  proposed  action  from  tribal 
officials. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

This  action  is  not  subject  to  E.O. 

13045  because  the  environmental  health 
or  safety  risks  addressed  by  this  action 
do  not  present  a  disproportionate  risk  to 
children. 

H.  Executive  Order  1 321 1 :  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Disirihution,  or  Use 

This  action  is  not  a  “significant 
eiKiigy  action’’  as  defined  in  Execulivi; 


(  Irdei  i:i7l  1  (lili  I'R  7lt:i.'iri.  May  77. 

7.IIII  I ),  liecan.se  il  i.s  mil  likely  In  have  a 
.sij'nilicani  adver.se  elleel  nn  I  he  .siippl  y, 
di!!li  ihniinn,  in  irse  iil  em!r)>y. 

/.  Niiliiiiiiil  Tei  liiuiliigy  liiimifei mill 
Ailviiiii  riiieiil  Al  l 

.Seel  inn  I  7(d)  nf  I  he  Nal  innal 
Teehnningy  riansfei  and  AdvaneenienI 
Acl  nf  11105  (“NTTAA”),  I'nhlie  Law 
104  1  13.  17(d)  (15  II.S.C.  777  mile) 
direels  i'ederal  agencies  In  use 
vnhinlary  ennsiiiisiis  slandards  in  ils 
r(!giilalnry  aelivilies  unhi.ss  In  dn  sn 
wnuld  he  i neniisisleiil  willi  a|i|ihealile 
law  nr  niherwise  impraelieal.  Vnhmiary 
ennsensiis  standards  are  technical 
standards  ((!.g.,  matiirials  specificatinns, 
lest  imithnds,  .sampling  procedures,  and 
liiisine.ss  iiraclices)  that  are  developed  or 
ad(ipt(!d  by  voluntary  consensus 
standards  hndies.  N’i'I'AA  dinicts 
Eederal  agencies  to  provide  (kingre.ss, 
through  OMH,  explanations  when  the 
Agency  decides  not  to  use  available  and 
ajiplicahle  voluntary  consensus 
standards. 

This  proposed  rulemaking  does  not 
involve  technical  standards.  Therefore, 
the  agencies  are  not  considering  the  use 
of  any  voluntary  consensus  standards. 

/.  Executive  Order  12898:  Federal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations 

Executive  Order  (E.O.)  12898  (59  FR 
7629,  Feb.  16,  1994)  establishes  Federal 
executive  policy  on  environmental 
justice.  Its  main  provision  directs 
Federal  agencies,  to  the  greatest  extent 
practicable  and  permitted  by  law,  to 
make  environmental  justice  part  of  their 
mission  by  identifying  and  addressing, 
as  appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  their  programs, 
policies,  and  activities  on  minority 
populations  and  low-income 
populations  in  the  United  States. 

The  agencies  have  determined  that 
this  proposed  rule  will  not  have 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
on  minority  or  low-income  populations. 
The  proposed  rule  defines  the  scope  of 
waters  protected  under  the  CWA.  The 
increased  clarity  regarding  the 
definition  of  “waters  of  the  United 
States”  will  be  of  benefit  to  all 
regulators,  stakeholders,  and  interested 
parties.  However,  in  the  spirit  of 
Executive  Order  12898,  we  specifically 
request  comment  regarding  potential 
environmental  jiistice  issues  raised  by 
the  projKKsed  rule,  and  will  fully 
consider  those;  comments  when 
preparing  the  final  rule. 
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K.  Environmental  Documentation 

The  U.S.  Army  Corps  of  Engineers  has 
prepared  a  draft  environmental 
assessment  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA).  The  Corps  has  made  a 
preliminary  determination  that  the 
section  404  aspects  of  today’s  proposed 
rule  do  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  and  thus 
preparation  of  an  Environmental  Impact 
Statement  (EIS)  will  not  be  required. 

The  proposed  rule  will  increase  and 
make  more  efficient  the  protection  of 
the  aquatic  environment.  Additionally, 
the  Corps  complies  with  NEPA 
programmatically  for  general  permits, 
and  specifically  for  each  and  every 
standard  individual  permit  application 
before  making  final  permit  decisions. 

The  implementation  of  the  procedures 
prescribed  in  this  proposed  regulation 
would  not  authorize  anyone  (e.g.,  any 
landowner  or  permit  applicant)  to 
perform  any  work  involving  regulated 
activities  in  “waters  of  the  United 
States’’  without  first  seeking  and 
obtaining  an  appropriate  CWA 
authorization,  which  concurrently 
documents  compliance  with  all 
applicable  environmental  laws. 

Appendix  A 

Scientific  Evidence 

Overview  of  Scientific  Literature  on  Aquatic 
Resource  Connectivity  and  Downstream 
Effects 

In  i)n!])ariiti()n  for  this  ])roj)Osal,  morn  than 
a  lliousand  pnnr-rnvinwcul  scinntific  ])a])(!rs 
and  otlna'  data  tliat  addriiss  connnctivity  of 
acjoatic  rnsonrcns  and  nffncts  on  downstrnain 
wainrs  worn  nsviownd  and  considcaiid.  Id’A’s 
( )fli*:n  of  Knsnai'cli  and  I tnvniopinnni  (( )KI)) 
lias  |)rn|)ai'nd  a  draft  |innr  iiivinwod  synllinsis 
III  |nililislind  iinnr  rnvinwiid  scinntilic 
lilnralnri!  discnssiiif,  Ihn  nalnin  ol 
i:onniii:livily  and  iilfnnls  of  li  ilintai  ins  and 
wnllandson  downslinain  watnrs  (I  I.S. 
I'iiivironinnnial  I 'rotncl ion  Afaincy, 

( .'onncrlivily  <>1  Slrcmir.  mill  Wi-tliiinl;.  lo 
I h)Wii;.lii-(iin  Wiilris:  A  llrvii'w  <inil  .')yn//icMs 
Ilf  //in  .S'l  inii/i/ii  /■.'vii/nnnn,  (Wasliiii}',ton,  I )( i: 
II.M.  I'iiiviionmnnlal  I'roinction  Apniicy, 

7.(ll.'t|,  linininallni ,  '‘Kn|iorl‘'|.  Tliis  drall 
Kn|ioil  similarly  lias  linnn  coiisidnind  in  llin 
dnvnlo|imnnt  ol  this  |ii(i|iosal.  Tlin  Kn|ioil  is 
ciinniilly  iindnifoiiif’  |inni  rnvinw  Ind  hy 
1'11‘A’s  .Scinniilii;  Advisory  Itoard  (.SAIt)  and  is 
availahin  at  lillj)://y()s<nnitr.i‘i)<i.ii<iv/s(il)/ 

(u:livUi's/W(ttiushtul 
%'/()( ',<tniuu:tiviiy%2()l{i)]><)riy 
( )l>(:nl)(t(:iiin(;iil.  'I'hn  Kn|)orl  also  nndnrwnni 
an  narlinr  jionr  rnvinw.  and  Ihn  rnsnits  of  this 
pnnr  rnvinw  arn  availahin  in  thn  docknt  for 
this  pro])osnd  rnin.  Thn  Knjiorl  snmmarizns 
and  as.snssns  much  of  thn  cnrrnntly  availahin 
scinntific  litnratnrn  that  is  jiart  of  thn 
administrative  record  for  this  proposal.  Thn 
agencies  anticipate  that  additional  data  and 
information  will  become  available  during  tbe 


rulemaking  process,  including  that  provided 
during  tbe  public  comment  process,  and  by 
additional  research,  studies,  and 
investigations  that  take  place  before  the 
rulemaking  process  is  concluded.  At  the 
conclusion  of  the  rulemaking  process,  the 
agencies  will  review  the  entirety  of  the 
completed  administrative  record,  including 
the  final  Report  reflecting  SAB  review,  and 
will  make  any  adjustments  to  the  final  rule 
deemed  to  be  appropriate  at  that  time.  The 
Report  is  under  review  by  the  Science 
Advisory  Board,  and  the  rule  will  not  be 
finalized  until  that  review  and  the  final 
report  are  complete.  Part  I  of  this  Appendix 
provides  the  conclusions  of  the  review  and 
synthesis.  Part  II  provides  additional  detail  of 
the  scientific  literature  and  the  agencies’ 
reasoning  in  support  of  this  proposal. 

Part  I:  Synthesis  of  Peer-Reviewed  Scientific 
Literature 

Background 

The  draft  Report  prepared  by  ORD  reviews 
and  synthesizes  the  peer-reviewed  scientific 
literature  on  the  connectivity  or  isolation  of 
streams  and  wetlands  relative  to  large  water 
bodies  such  as  rivers,  lakes,  estuaries,  and 
oceans.  The  purpose  of  the  review  and 
synthesis  is  to  summarize  current 
understanding  about  these  connections,  the 
factors  that  influence  them,  and  the 
mechanisms  by  which  connected  waters, 
singly  or  in  aggregate,  affect  the  function  or 
condition  of  downstream  waters.  The  focus 
of  the  Report  is  on  surface  and  shallow 
subsurface  connections  from  small  or 
temporary  streams,  non-tidal  wetlands,  and 
certain  open  waters.  Specific  types  of 
connections  considered  in  tbe  Report  include 
transport  of  physical  materials  and  chemicals 
such  as  water,  wood,  cind  sediment, 
nutrients,  pesticides,  and  mercury; 
movement  of  organisms  or  their  seeds  or 
eggs;  and  hydrologic  and  biogeocheinical 
iiiteractioiis  occurring  in  surface  and 
groundwater  flows,  including  liyporlieic 
/.ones  and  alluvial  aipiilers. 

The  draft  Keport  prepared  by  ( )KI )  consists 
of  six  chapters.  I'ollowing  an  executive 
.Miniiiiary  and  an  introdnci ion  to  the  l<e|ioit, 
chapter  7  presents  a  conceptual  haiiiewoik 
descrihiiif,  the  hydrolo)>,ic  elenienis  ol  a 
watershed,  the  lyjies  ol  cheniical,  physical, 
and  hiolofpcal  i  onnei.l ions  that  link  Iheni, 
and  watershed  and  cliiiialic  laclors  that 
i III hieni :e  (.onneclivily  at  various  leiiipoial 
and  spatial  scale.s.  It  afso  provides 
hai. kg, round  on  the  slriicliire  and  hiiiclion  ol 
slreaiiis  and  wetland;,  viewed  Iroiii  an 
iiile)', rated  waler.shed  per.spei.live.  In  a 
di.scii;;.sion  ol  connect ivil y,  the  waler;dieil 
scale  is  the  appropriate  context  lor 
iiilerpreliii)’,  technical  evidence  ahoni 
individual  watershed  coni|ionenls,  reviewed 
in  suhse(|iienl  chapters.  (!ha|)ler  4  surveys 
the  literature  on  stream  networks  (lolic 
systems)  in  terms  of  chemical,  physical,  and 
hiological  connect  ions  between  u|islream  and 
downstream  habitats.  Two  case  studies  from 
the  literature  examine  in  greater  detail 
longitudinal  cxmnectivity  and  downstream 
effects  in  prairie  streams  and  arid  streams  cd 
tbe  Southwest,  (ihajder  5  reviews  the 
literature  on  connectivity  and  effects  of  non- 
tidal  wetlands  and  certain  open  waters 


(lentic  systems)  on  downstream  waters.  This 
chapter  is  further  subdivided  into  two  broad 
categories  of  landscape  settings  based  on 
directionality  of  hydrologic  flows: 
Bidirectional  settings,  in  which  wetlands  and 
open  waters  can  have  two-way  hydrologic 
exchanges  with  other  water  bodies  (e.g., 
riparian  and  floodplain  wetlands  and  open 
waters),  and  unidirectional  settings,  in  which 
water  flows  only  from  the  wetland  or  open 
water  towards  the  downstream  water  (e.g., 
most  wetlands  and  open  waters  outside  of 
riparian  areas  and  floodplains).  Directionality 
of  hydrologic  flow  was  selected  as  an 
organizational  principle  for  this  section 
because  it  has  a  dominant  role  in 
determining  the  types  of  connectivity  and 
downstream  effects  (if  any)  of  wetlands. 
However,  the  use  of  these  landscape  settings 
for  hydrologic  directionality  should  not  be 
construed  as  suggesting  directionality  of 
geochemical  or  biological  flows.  Also,  the 
terms  “unidirectional”  and  “bidirectional” 
describe  the  landscape  setting  in  which 
wetlands  and  open  waters  occur,  and  do  not 
refer  to  wetland  type  or  class.  Four  case 
studies  from  the  literature  examine  evidence 
pertaining  to  connectivity  and  downstream 
effects  of  oxbow  lakes,  Carolina  and 
Delmarva  bays,  prairie  potholes,  and  vernal 
pools  in  greater  detail. 

Chapter  6  presents  and  discusses  key 
findings  and  major  conclusions  of  the  review, 
which  also  are  included  at  the  end  of  each 
review  section  and  in  this  executive 
summary. 

Summary  of  Major  Conclusions 

Based  on  the  review  and  synthesis  of  more 
than  a  thousand  publications  from  tbe  peer- 
reviewed  scientific  literature,  the  available 
evidence  sup})orts  three  major  conclusions: 

1.  The  scientific  literature  demonstrates 
that  streams,  individually  and  cumuhitively, 
exert  a  strong  influence  on  the  character  and 
iimclioning  ol  (lownstream  waters.  All 
Irihulary  streams,  including  perennial, 
iiileriiiitleiil,  and  ephemeral  slreains,  are 
chemically,  physically,  and  biologically 
coimected  lo  downstream  rivers  via  channels 
and  as.socialed  alluvial  deposits  where  walei 
and  other  materials  are  concent rat<id,  mixed, 
Iranslormed,  and  liamqiorled.  I  lead  water 
;.lream;.  (heailwaleis)  aie  the  mo, si  ahnndani 
.sloiain  ly|ie  in  mo;:l  livei  netwotk.s,  and 
;.npply  mo;4  ol  the  walei  in  liver.s.  In 
addition  lo  water,  stream.s  .supply  sediment, 
wood,  oi|>,ani(:  mallei  ,  null  lent;.,  chemical 
coiilaminanls,  and  many  ol  the  oi )',an i.sni.s 
lonnd  in  liver.s.  .Mieains  are  hi(do)',ically 
connected  lo  down.slieam  water;:  hy  the 
disper;:al  and  in  ig, rat  ion  ol  ai|ual  ii:  and  .semi 
ai|nalic  (a'g,aiii.sm.s,  including,  lisli, 
amphihians,  plants,  microor)’,ani.sni.s,  and 
iiiverlehrales,  that  use  both  up  and 
downslream  hahilals  during,  one  or  more 
stages  ol  their  lile  cycles,  or  jirovide  lood 
resources  lo  downstream  commuiiities. 

( ihemical,  |)hysical,  and  hiological 
connections  between  streams  and 
downstream  waters  interact  via  jirocesses 
such  as  nutricmt  sjiiraling,  in  which  stream 
communities  assimilate  and  chemic:ally 
transform  largo  quantities  of  nitrogen  and 
other  nutrients  that  would  otherwise  increase 
nutrient  loading  down.stream. 
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2.  Wetlands  and  open  waters  in  landscape 
settings  that  have  bidirectional  hydrologic 
exchanges  with  streams  or  rivers  (e.g., 
Avetlands  and  open  waters  in  riparian  areas 
and  floodplains)  are  chemically,  physically, 
and  biologically  connected  with  rivers  via 
the  export  of  channel-forming  sediment  and 
woody  debris,  temporary  storage  of  local 
groundwater  that  supports  baseflow  in  rivers, 
and  transport  of  stored  organic  matter.  They 
remove  and  transform  excess  nutrients  such 
as  nitrogen  and  phosphorus.  They  provide 
nursery  habitat  for  breeding  fish, 
colonization  opportunities  for  stream 
invertebrates,  and  maturation  habitat  for 
stream  insects.  Moreover,  wetlands  in  this 
landscape  setting  serve  an  important  role  in 
the  integrity  of  downstream  waters  because 
they  also  act  as  sinks  by  retaining 
floodwaters,  sediment,  nutrients,  and 
contaminants  that  could  otherwise  negatively 
impact  the  condition  or  function  of 
downstream  waters. 

3.  Wetlands  and  open  waters  in  landscape 
settings  that  lack  bidirectional  hydrologic 
exchanges  with  downstream  waters  (e.g. , 
many  prairie  potholes,  vernal  pools,  and 
playa  lakes)  provide  numerous  functions  that 
can  benefit  downstream  water  quality  and 
integrity.  These  functions  include  storage  of 
floodwater;  retention  and  transformation  of 
nutrients,  metals,  and  pesticides;  and  re¬ 
charge  of  groundwater  sources  of  river 
baseflow.  The  functions  and  effects  of  this 
diverse  group  of  wetlands,  which  the  Report 
refers  to  as  “unidirectional  wetlands,”  affect 
the  condition  of  downstream  waters  if  there 
is  a  surface  or  shallow  subsurface  water 
c:onnection  to  the  river  network.  In 
unidirectional  wetlands  tbal  are  not 
c:omiected  to  the  river  network  through 
surface  ta  shallow  subsurface  watfir,  tins  ly|)C! 
and  degree  of  connectivity  varies 
geographically  within  a  watershed  and  over 
time.  Ii(!cause  such  wetlands  occur  on  a 
g,i'<iili(!nl  orcoimeclivily,  it  is  diHicnll  to 
g,(!n()i'al i/.e  alioiil  their  oHecIs  on  downstream 
waters.  ( ieneral  i/at  ion  lor  this  class  is  Inrl  Ina 
complicated  hecaii.se,  tor  certain  hmclions 
(e.g,.,  sedinatiit  lemoval  mid  walei  slorag,e), 
dowicslieam  ellecls  are  due  lo  welland 
i.solalion,  rather  than  connectivity.  The 
liteiatiire  leviewed  does  not  provide 
sollicient  inhumation  to  evaluate  or 
geneiali/e  ahoiit  the  degiee  ol  i  omiect  i  vit  y 
(alisohite  or  relative)  or  the  downstream 
ellect.s  ot  wetlands  m  iinidi  rect  loiia  I 

Ian  (I. scape  sett  mg, s.  I  lo  wevei ,  eva  I  iiat  ions  ol 
individual  )',eog,ia|ihically  i.solated  wetlands 
Ol  g, roups  ol  g,eo|>,i a|ih ical I y  isolated  wetland.s 
could  he  po.s.sihle  lhioiig,h  case  hy  ca.se 
analysis.  I'liilher,  while  the  review  did  not 
.specilically  address  other  miidirectional 
water'  hodies,  the  conchisions  apply  lo  these 
water  hodies  (e.g.,  ponds  and  lakes  that  lack 
surliice  water  inlets)  as  well,  since  the  same 
princi|)les  govern  hydrologic  connectivity 
helween  these  water  hodies  and  downsti'eam 
waters. 

.Section  3  below  provides  an  overview  of 
the  t;ouce])tual  framework,  with  further 
discussion  of  the  key  findings  for  streams, 
riparian  and  floodplain  areas,  and 
unidirectional  wetlands. 


1.  Conceptual  Framework  Overview 

Connectivity  is  a  foundational  concept  in 
hydrology  and  freshwater  ecology.  The 
structure  and  function  of  downstream  waters 
are  highly  dependent  on  the  constituent 
materials  contributed  by  and  transported 
through  water  bodies  located  elsewhere  in 
the  watershed.  Most  of  the  materials  in  a 
river,  including  water,  sediment,  wood, 
organic  matter,  nutrients,  chemical 
contaminants,  and  certain  organisms, 
originate  outside  of  the  river,  from  upstream 
tributaries,  wetlands,  or  other  components  of 
the  river  system,  and  are  transported  to  the 
river  by  water  movement,  wind,  or  other 
means.  Therefore,  streams  and  wetlands 
fundamentally  affect  river  structure  and 
function  by  altering  transport  of  various 
types  of  materials  to  the  river.  This  alteration 
of  material  transport  depends  on  two  key 
factors:  (1)  Connectivity  (or  isolation) 
between  streams,  wetlands  and  rivers  that 
enables  (or  prevents)  the  movement  of 
materials  between  the  system  components: 
and  (2)  functions  within  streams  and 
wetlands  that  supply,  remove,  transform, 
provide  refuge  for,  or  delay  transport  of 
materials. 

The  ORD  Report  defines  connectivity  as 
the  degree  to  which  components  of  a  system 
are  joined,  or  connected,  by  various  transport 
mechanisms.  Connectivity  is  determined  by 
the  characteristics  of  both  the  physical 
landscape  and  the  biota  of  the  specific 
system.  Isolation  is  the  opposite  of 
connectivity:  or  the  degree  to  which  system 
components  are  not  joined.  Both  connectivity 
and  isolation  have  important  effects  on 
downstream  waters,  k’or  example,  stream 
c:haunols  convey  water  and  channel-forming 
sediment  to  rivers,  whereas  wetlands  that 
liick  out|)ut  channels  can  reduce  flooding  and 
store  excess  sediment.  Materials  transport 
connects  different  ecosystem  types,  at 
multiple  spatial  and  lem|>oral  scales.  For 
example,  streams  llowing  into  and  out  of 
wetlands  oi'  between  lakes  form  coiitiimoos 
or  seasonal  conneclioiis  across  ecosystem 
lioimdaries.  .Similarly,  a(|ualic  looil  webs 
connect  leriesirial  ecosystems,  slieams, 
w<!l  lands,  and  downstream  watei.s. 

Water  movement  lbr(aig,b  the  river  system 
i.s  the  piimaiy,  but  ceilaiidy  not  the  oidy, 
mecbani.sni  |a(ividing,  pbysical  oaniecl  I  vit  y 
wit  bin  I  i  vei net  woi  ks.  It  pro vi del.  a 
“bydianbc  liigbway"  tbal  Iranspials 
(  lieniii  al,  pbysical,  and  biologic  al  lealerials 
assoc  iateci  with  Ibe  walei  (e  g,.,  sediment, 
woody  clebiis,  i.onlaniinanis.  and  oiganisms). 
Itec  anse  the  moveineni  ol  walei  is 
Inndaiiienlal  to  nmleistanding,  watershed 
i.iainei:livily,  (  ibapler  3  beg, ins  with  a  review 
and  an  explanation  ol  Ibe  bydrolog,ii: 
lonndalion  ol  river  systems,  and  terms  and 
i:om:epls  n.sed  llirong,boiil  the  Fe|iorl  are 
defined. 

Nnnierons  laclors  inibience  walersbed 
connectivity.  Climate,  walersbed  lopogra|diy, 
soil  and  a(|nifer  permeability,  the  mimber 
and  types  of  contributing  waters,  their  spatial 
distribution  in  the  watershed,  interactions 
among  a(|natic  organisms,  tind  human 
iilteration  of  watershed  features,  among  other 
things,  can  act  individually  or  in  concert  to 
influence  stream  and  wetland  connectivity 
to,  and  effects  on,  downstream  waters.  For 


example,  all  else  being  equal,  materials 
traveling  shorter  distances  could  enter  tbe 
river  with  less  transformation  or  dilution, 
thus  increasing  a  beneficial  or  harmful  effect. 
In  other  cases,  sequential  transformations 
such  as  nutrient  spiraling  (defined  and 
discussed  below)  connect  distant  water 
bodies  and  produce  beneficial  effects  on 
downstream  waters.  Infrequent  events  that 
temporarily  connect  nearby  or  distant 
streams  or  wetlands  to  rivers  also  can  have 
large,  long-lasting  effects.  Most  of  the  major 
changes  in  sediment  load  and  river  channel 
structure  that  are  critical  to  maintaining  river 
health — including  meanders  of  rivers  in 
floodplains  and  creation  of  oxbow  lakes — are 
a  result  of  large  floods  that  provide 
infrequent,  intense  connections  with  more 
distant  streams  and  riparian  or  floodplain 
waters. 

Based  on  a  review  of  the  peer-reviewed 
scientific  literature,  the  Report  identifies  five 
functions  by  which  streams,  wetlands,  and 
open  waters  influence  material  transport  into 
downstream  waters: 

•  Source:  The  net  export  of  materials,  such 
as  water  and  food  resources 

•  Sink:  The  net  removal  or  storage  of 
materials,  such  as  sediment  and 
contaminants 

•  Refuge:  The  protection  of  materials, 
especially  organisms 

•  Transformation:  The  transformation  of 
materials,  especially  nutrients  and 
chemical  contaminants,  into  different 
physical  or  chemical  forms 

•  bags:  The  delayed  or  regulated  release  of 
materials,  such  as  storm  water 

Those  functions  are  not  static  or  mutually 
exclusive  (e.g.,  a  wetland  can  be  both  a 
.source  of  organic  matter  and  a  sink  for 
nitrogen)  and  can  cluinge  over  time  (e.g.,  one 
wetland  can  be  a  water  sink  when 
evapotrans]>iration  is  high  and  a  water  source 
when  evapolranspiralion  is  low).  Fnrilier, 
some  liiiiclions  wink  in  coiijiiiiction  with 
Olliers.  For  example,  a  lag  bmcl  ion  can 
iiiclnde  Innislornial ion  ol  inalerials  prior  lo 
Ibeii  delayed  release.  In  a  paiiiiadai  slieaiii, 
welland,  or  open  water,  Ibe  pre.sence  or 
absence  ol  these  Inni. lions  de|>ends  upon  Ibe 
biota,  liydrolog,y,  and  en viroiiiiienlal 
I  oiidilion.s  ill  Ibe  waleislied 

When  1  (iie;idei  iiig,  ellei.ls  on  dowiislieaie 
watei.s,  it  i.s  beipbd  lo  d  i.sl  ing,ni.sb  between 
III  hull  film hull  and  /ii ilriiliiil  fiiiii  Inin  ol  a 
'.tieaiii,  wet  land  .  or  open  walei  I'oi  exani|de, 
a  welland  with  appropiiale  condilion.s  loi 
denil I  ibi  at  nai  is  a  /lo/cntio/ .sink  lor  nilrof'en. 
a  nntrieni  tbal  can  be  a  conlaniinani  when 
pre.seni  in  liif’li  conceniralion.s.  I  bis  bniclion 
is  conditional;  il  nilrog,en  were  lo  enter  a 
welland  (Iroin  ag,ricn linral  rnnoll,  lor 
example),  llie  welland  lias  llie  ciqiacily  lo 
remove  this  nitrogen  troni  Ibe  water.  I'lie 
welland  will  not  serve  this  function, 
however,  ii  no  nitrogen  enters  Ibe  welland. 
Fven  iia  stream  or  wetland  is  not  currently 
serving  an  (tcliial  fniiction,  it  has  the 
jxilcnlial  lo  jirovide  that  fniiction  when  a 
new  material  enters  it,  or  when 
environmental  conditions  change,  riiiis, 
potential  functions  play  a  critical  role  in 
jirotecting  those  waters  from  future  impacts. 
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2.  Discussion  of  Major  Conclusions 
A.  Streams 

The  scientific  literature  demonstrates  that 
streams,  individually  or  cumulatively,  exert 
a  strong  influence  on  the  character  and 
functioning  of  downstream  waters.  All 
tributary  streams,  including  perennial, 
intermittent,  and  ephemeral  streams,  are 
chemically,  physically,  or  biologically 
connected  to  downstream  rivers  via  channels 
and  associated  alluvial  deposits  where  water 
and  other  materials  are  concentrated,  mixed, 
transformed,  and  transjjortod.  Headwater 
streams  (lieadwaters)  are  the  most  abundant 
stniain  tyjn?  in  most  riviir  networks,  and 
snpj)ly  most  of  tlie  water  in  rivers.  In 
addition  to  water,  streams  sn|)))ly  sediment, 
wood,  organic  matter,  nutrients,  chemical 
contaminants,  ami  many  ol  the  organisms 
round  in  rivers.  .Streams  are  hiologically 
connected  to  downstream  watcas  hy  dispersal 
and  migrat  ion  ol  aipiat  ic  and  semi  aipiat  ic 
I  a  )',an  isms,  imhiding  lish,  am|ihihians, 
plants,  miciooif'anisins,  and  inv<a tehrates, 
that  use  hoth  n|i  and  dowm.tKiain  hahitats 
dmm|',  laieoi  more  stag, es  ol  theii  lile  i  ycle.s, 

Ol  pioviihi  lood  lesoince.s  to  downstieain 
I  onimnnities.  (  !heiio(  iil,  phvsi<  al,  and 
la(ilog,ii  al  c< mne<  t ion;,  hetween  .stieaiti.s  and 
dowie.tieam  watias  inteiac  t  via  pMM  es;.e;, 

;,n<  h  as  nntinait  ;.pnaljng,.  in  wlm  h  ;aieam 
(  ominiinMies  an;iimilate  and  <  hiaiiii  ally 
1 1 ant.ioi  III  lai ge  ipiinit  it  ien  ol  n it i og,en  and 
olliei  iintiieiits  that  would  olliei  wi.'.e  iiii  lease 
lint  I  ieiit  loading,  do  west  i  earn 

Key  lindiiig,;.: 

a.  'vtieanis  me  hydiolog,ii  ally  i  oiiiiected  to 
dowii'.tieani  water;,  via  i  hinnieh;  that  convey 
'.III  lace  and  ;.nhsni  lace  watei  year  ion  ml 
(perennial  Mow),  weekly  to  .seasonally 
(inlerinittenl  How),  or  only  in  direct  re.sponse 
to  preci|iitatioii  |e|ihemeral  How).  .Streams 
are  the  dominant  source  ol  water  in  most 
rivers,  and  the  g,reat  inaiority  ol  trihntaries 
are  |iereimial,  intermittent,  and  ephemeral 
headwater  streams.  I'or  exam|ile,  headwater 
streams,  which  are  the  smallest  channels 
where  stream  Hows  begin,  are  the  source  of 
a|)|)roxiimitely  (iO'K,  ol  the  total  mean  animal 
How  to  all  northea.stern  IJ..S.  streams  and 
rivers. 

h.  Headwaters  convey  water  into  local 
.storage  comjiartments  such  as  jionds,  shallow 
arpiifers,  or  river  banks  and  into  regional  and 
alluvial  aquifers.  These  local  storage 
compartments  are  important  sources  of  water 
for  baseHow  in  rivers.  The  ability  of  streams 
to  keep  Howing  even  during  dry  periods 
typically  depends  on  the  delayed  (lagged) 
release  of  local  groundwater,  also  referred  to 
as  shallow  groundwater,  originating  from 
these  water  sources,  especially  in  areas  with 
shallow  groundwater  tables  and  pervious 
subsurfaces.  For  example,  in  the 
southwestern  United  States,  short-term 
shallow  groundwater  storage  in  alluvial 
floodplain  aquifers,  with  gradual  release  into 
stream  channels  by  intermittent  and 
ephemeral  streams,  is  a  major  source  of 
annual  flow  in  rivers. 

c.  Even  infrequent  flows  through 
ephemeral  or  intermittent  channels  influence 
fundamental  biogeochemical  processes  by 
connecting  the  channel  and  shallow 
groundwater  with  other  landscape  elements. 


Infrequent,  high-magnitude  events  are 
especially  important  for  transmitting 
materials  from  headwater  streams  in  most 
river  networks.  For  example,  headwater 
streams,  including  ephemeral  and 
intermittent  streams,  shape  river  channels  by 
accumulating  and  gradually  or  episodically 
releasing  stored  materials  such  as  sediment 
and  large  woody  debris.  These  materials 
provide  substrate,  habitat  for  aquatic 
oi^anisms,  and  slow  the  How  of  water 
through  channels. 

tl.  ('.onnoctivity  between  streams  and  rivers 
jirovides  ojijiortunities  for  materials, 
including  nutrients  and  chemical 
contaminants,  to  he  se(|uentially  altered  as 
they  are  transjiorted  downstream.  Although 
highly  efficient  at  transport  of  water  and 
other  physical  materials,  streams  are  not 
pipes.  They  are  (lynainic  (Hiosystians  with 
|ieriiieahle  hells  and  hanks  that  interact  with 
teirestrial  and  aipiatic  ecosystems  above  and 
below  the  smtace.  t  he  ciamections  loiined 
hy  sorlace  and  .siihsmlace  ;;tieamHows  act  a;, 
a  series  id  complex  i.hemical,  physii  al,  and 
liiolog,ical  alteration;,  that  occur  a;>  iiiaterial.s 
move  t  III  oiig,h  d  i  tiei  not  pai  ts  ol  t  he  1 1  vei 
i.y;.teiii .  1  he  aiiioiiiit  and  qiial 1 1  y  ol  ;.iii  h 
iiiatei  iai.s  that  eventually  leai  h  a  iivei  aie 
deteiinnied  hy  the  a|’,)’,i egate  etiect  ol  thei.e 
;.eipieiit  ml  alteiations  that  he)',iii  at  the  i.onice 
wateis,  wliii  h  i  an  he  at  i.oine  dii.taiice  lioiii 
the  I  I  vei  I  he  gi  eat  III  the  dii.taiii  e  a  niatiii  ml 
tiavels  hetween  a  paiticidai  i.tieain  i  eai  h  and 
the  livei,  the  gieatei  the  oppoi  tiiiiit  y  loi  that 
matin  ml  to  lie  a  I  tin  nil  in  intin  veiling,  ;.t  leam 
leai  lies,  which  i  an  allow  loi  uptake, 
assimilation,  or  lieiielii  iai  1 1  am. loi  mat  ion 
(  )ne  example  ol  seipieiitial  alteiation  with 
;.i)',nilicaiit  lieiielicial  ellects  on  dowm.t i earn 
waters  i;.  the  process  ol  nnirient  spiraling,,  in 
which  nutrients  entering,  headwater  ;;tieani;. 
are  traindornied  hy  various  aqiiatic  org,ani;.ni;; 
and  chemical  reaclion.s  as  they  are 
transported  dowiistreani  hy  streamllow. 
Nutrients  which  enter  the  headwater  stream 
(e.g.,  via  overland  flow)  are  first  removed 
from  the  water  laiinnm  hy  streamhed  algal 
and  microhial  popnialions.  Fish  or  insects 
ieeding  on  algae  and  microbes  take  iqi  some 
of  those  nutrients,  which  are  suhsequently 
released  hack  to  the  stream  via  excretion  and 
decomposition,  and  the  cycde  is  repeated.  In 
each  phase  of  the  cycling  jjrocess — from 
dissolved  inorganic  mitrionts  in  the  water 
c;olumn,  through  microbial  \iptake, 
subsequent  transformations  through  the  food 
web,  and  back  to  dissolved  nutrients  in  the 
water  column — nutrients  are  subject  to 
downstream  transport.  Stream  and  wetland 
capacities  for  nutrient  cycling  have  important 
implications  for  the  form  and  concentration 
of  nutrients  exported  to  downstream  waters. 

e.  The  literature  review  found  strong 
evidence  that  headwater  streams  function  as 
nitrogen  sources  (export)  and  sinks  (uptake 
and  transformation)  for  river  networks.  One 
study  estimated  that  rapid  nutrient  cycling  in 
small  streams  that  were  free  from  agricultural 
or  urban  impacts  removed  20—40%  of  the 
nitrogen  that  otherwise  would  be  delivered  to 
downstream  waters.  Nutrients  are  necessary 
to  support  aquatic  life,  but  excess  nutrients 
create  conditions  leading  to  eutrophication 
and  hypoxia,  in  which  oxygen  concentrations 
fall  below  the  level  necessary  to  sustain  most 


within  and  near-bed  animal  life.  Thus,  the 
role  of  streams  in  influencing  nutrient  loads 
can  have  significant  repercussions  for 
hypoxic  areas  in  downstream  waters. 

f.  Headwaters  provide  critical  habitat 
during  one  or  more  life  cycle  stages  of  many 
organisms  capable  of  moving  throughout 
river  networks.  This  review  found  strong 
evidence  that  headwaters  provide  habitat  for 
complex  life-cycle  completion,  refuge  from 
predators  or  adverse  physical  conditions  in 
rivers,  and  reservoirs  of  genetic-  and  specdes- 
level  diversity.  Use  of  headwater  streams  as 
habitat  is  especially  obvious  for  the  many 
s))ecies  that  migrate  hetween  small  streams 
and  marine  environments  during  their  life 
r.ycles  (e.g.,  I'acific  and  Atlantic  salmon, 
American  eels,  certain  lanqirey  sjiecies),  and 
the  presence  of  these  species  within  river 
networks  |irovide.s  rolmst  evidence  of 
hiological  connection;,  hetween  headwaters 
and  laig,er  rivers.  In  prairie  streams,  many 
lishes  swim  upstream  into  trilmtaries  to 
ielea.se  egf',s,  which  develop  as  they  aie 
1 1 aie.poi  ted  downstieain.  .Small  i.treams  also 
piovide  leliige  hahitat  loi  liveiiiie  oigami.ms 
;.eek  i  ng,  |>i  otei  t  ion  li  om  t  em  pel  at  in  e 
extiemes.  How  extiemes,  low  di;. .solved 
oxygen.  hig,h  i.edmieiil  levels,  oi  the  pie;.eii<  e 
ol  piedatoi;.,  paia.sitiis,  and  compel  iloi ;. 

It  It  i  pin  lan/l' loodplai II  Wiileis 

Wellaiid;i  and  open  wiileis  m  landsi  ape 
.selling,;,  that  have  liidneci  loiial  hydiologa 
ex  I  hanges  with  i.lieam;i  oi  i  iveis  (eg,, 
wet  lands  and  open  wiileis  in  i  ipai  laii  ineii;. 
and  Hoodplanis)  me  cheiini  ally,  physii  ally, 

Ol  liiolog,icaHy  i  oiinecled  with  iiveis  via  the 
expoil  ol  (  liaiinel  loi mni|',  .sediment  and 
wood  y  dehi  is.  leni  poi  in  y  ;.loi  ag,e  oi  loi  a  I 
g,ionndwalei  that  .snppoil;.  hasellow  in  livers, 
and  Inneipoil  oi  .stored  oig,aiiic  mallei  t  hey 
remove  and  lian;:iorm  excess  iiiilrienls  such 
as  nilrog,en  and  |iho;iphoi n;;.  They  |irovide 
nnr.sery  hahilal  lor  hreeding,  fish, 
coloni/.alion  opporinnilies  tor  stream 
inverlehrales,  and  mainration  hahilal  for 
stream  insects.  Moreover,  wetlands  in  this 
landscape  selling  serve  an  im|iorlanl  role  in 
the  integrity  of  downstnaim  waters  because 
they  also  act  as  sinks  hy  riitaining 
floodwaters,  .sediment,  nnirients,  and 
contaminants  that  could  otherwise  negatively 
impact  the  condition  or  function  of 
downstream  waters. 

Key  Findings: 

a.  Riparian  areas  act  as  buffers  that  are 
among  the  most  effective  tools  for  mitigating 
nonpoint  source  pollution.  The  wetland 
literature  shows  that  collectively,  riparian 
wetlands  improve  water  quality  through 
assimilation,  transformation,  or  sequestration 
of  nutrients,  sediment  and  other  pollutants — 
such  as  pesticides  and  metals — that  can  affect 
downstream  water  quality.  These  pollutants 
enter  wetlands  via  various  pathways  that 
include  various  sources  such  as  dry  and  wet 
atmospheric  deposition,  some  runoff  from 
upland  agricultiu-al  and  urban  areas,  spray 
drift,  and  subsurface  water  flows,  as  well  as 
point  sources  such  as  outfalls,  pipes,  and 
ditches. 

b.  Riparian  and  floodplain  areas  connect 
upland  and  aquatic  environments  through 
both  surface  and  subsurface  hydrologic  flow 
paths.  These  areas  are  therefore  uniquely 
situated  in  watersheds  to  receive  and  process 
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waters  that  pass  over  densely  vegetated  areas 
and  through  subsurface  zones  before  reaching 
streams  and  rivers.  When  contaminants  reach 
a  riparian  or  floodplain  area,  such  materials 
can  be  sequestered  in  sediments,  assimilated 
into  the  wetland  plants  and  animals, 
transformed  into  less  harmful  forms  or 
compounds,  or  lost  to  the  atmosphere. 

Wetland  potential  for  biogeochemical 
transformations  (e.g.,  denitrification)  that  can 
improve  the  quality  of  water  entering  .streams 
and  rivers  is  influenced  by  factors  pre.sent  in 
ri))arian  areas  and  floodplains,  including 
anoxic  conditions,  shallow  water  tables,  slow 
organic  inattin'  decoin))osition,  wetland  ))lant 
coininnniti(!s,  ])erineal)le  soils,  and  coin|)lex 
topogra|)liy. 

c.  Kipai'ian  and  lloodplain  areas  can  reduce 
flood  |)eaks  by  storing  and  d(isyncbroni/.ing 
floodwalei's.  I'bey  also  can  conli  ibnle  to 
niaintenaiice  ol  flow  by  recbaiging  alluvial 
a(|niter.s.  Many  .studies  liave  diicnineiited  tbe 
al  li  I  it  y  ol  I  i  |iai  ian  and  lloi  al  |dain  ai  eiis  to 
reduce  Hood  pulses  by  storing,  excess  watei 
lioiii  i.tieaui.s  and  i  ivers.  (  liie  review  ol 
wetland  studies  repoited  that  iipaiian 
wetlands  induced  oi  delayed  Hoods  iii  '.'!l  ol 
'.'It  studies  I'oi  example,  peal  disi  liaig,es 
l)elweeu  iipslieaiii  and  do  west  i  eaii  i  gauging, 
slat  Kills  oil  I  lie  (  !ai  be  K  i  vei  iii  A 1 1  aiisas  wei  e 
I  ediK  ed  1(1  pi  iiiiai  1 1  y  due  to  I  loud  pla  iii 

walei  sloiage 

d  Itipaiiaii  and  lloodplain  aieas  stoie  huge 
amounts  ol  sedimeiil  and  oiganii  mallei  liom 
upland  aieas  lieloie  lluu.e  sedimeiits  eiilei  the 
slieaiu  I'OI  example,  iipaiiaii  aieas  bave 
lieeii  sbowii  to  Idtei  III)  'Id'/,  ol  raidimeiils 
lea  vi  iig,  ag,i  11  11  It  III  al  I  lelds  in  Noi  I  b  (  iaiol  i  iia 
(A  (  ioopei ,  (■/  III  .  “  Ki  pai  laii  Aieas  as  !■  i  llei  s 
ioi  Ag,i  iciill  Ilia  I  >ed  iiiieiil linil  !li  irni  r 
Hill  irly  Ilf  Aiiirrii  ii  I'lni  rriliiify.  !>  I  A  l(>  'I'.’.O 
I  I 'III'/ 1;  K  It  I  taniels,  ami  |  ( i.  (  iilliam, 

".'iedi  iiieiil  and  (  lliemical  I  .oad  Itediiclion  by 
( Irass  and  Kiparian  I'illers,"  Siiil  Hi  irni  r 
Hiiriflv  Ilf  Aniriirii  Iniiniiil  (A):7Aii  Z!>  I 
( I  titib);  K.|.  Naimaii,  and  II.  I  )ecam|is,  "'I  be 
l'icolog,y  of  Interlaces:  Kijiarian  /.ones," 

Ainniiil  Hrvirw  of  /'.'cfr/ogv  inul  Hvsirniiilirs 

e.  I'icosyslein  function  wilbin  a  river 
system  is  driven  by  interactions  between  tbe 
))bysiciil  environnumt  and  tbe  diverse 
biological  comimmities  living  wilbin  the 
river  system.  Movements  of  organisms 
connect  aquatic  habitats  and  poprdations  in 
different  locations  tbrough  .several  processes 
important  for  the  .survival  of  individuals, 
jiopulations,  and  species,  and  for  the 
functioning  of  the  river  ecosystem.  For 
example,  lateral  expansion  and  contraction  of 
the  river  in  its  floodplain  results  in  an 
exchange  of  matter  and  organisms,  including 
fish  populations  that  are  adapted  to  use 
floociplain  habitat  for  feeding  and  spawning 
during  high  water.  Refuge  populations  of 
aquatic  plants  in  floodplains  can  become 
important  seed  sources  for  the  river  network, 
especially  if  catastrophic  flooding  scours 
vegetation  and  seed  banks  in  other  parts  of 
the  channel.  Many  invertebrates  exploit 
temporary  hydrologic  connections  between 
rivers  and  floodplain  wetland  habitats, 
moving  into  these  wetlands  to  feed, 
reproduce,  or  avoid  harsh  environmental 
conditions  and  then  returning  to  the  river 
network.  Amphibians  and  aquatic  reptiles  in 


many  parts  of  the  country  commonly  use 
both  streams  and  wetlands,  including 
wetlands  in  riparian  and  floodplain  areas,  to 
hunt,  forage,  overwinter,  rest,  or  hide  from 
predators. 

C.  Unidirectional  Wetlands 
Wetlands  and  open  waters  in  landscape 
settings  that  lack  bidirectional  hydrologic 
exchanges  with  downstream  waters  (e.g., 
many  prairie  potholes,  vernal  pools,  and 
playa  lakes)  provide  numerous  functions  that 
can  benefit  down.stream  water  quality  and 
integrity.  I’bese  functions  include  storage  of 
floodwater;  retention  and  transformation  of 
nutrients,  metals,  and  jiesticides;  and  re- 
cbarge  of  groundwater  sources  of  river 
baseflow.  Tbe  functions  and  effects  of  ibis 
diver.se  group  of  wetlands,  bereafler  referred 
to  as  "nnidirectiomil  wetlands,”  clearly  alleci 
tbe  coiidilioii  ol  dowiisiream  waleis  it  Ibere 
is  a  sill  lace  or  sballow  snbsiirlace  water 
coiineclioii  to  tbe  river  network.  In 
nil idii eel ioiial  wellaiid.s  Ibal  are  not 
I  oiinei  led  to  tbe  river  iielwoik  ltiioii)>,b 
.Mil  liK  e  Ol  .sbal low  siibsiii  lai  e  walei  ,  tbe  type 
and  depi  ee  ol  i  oiniei  1 1  vil  y  vai  ms 
I'eopiapbn  ally  wilbin  a  waleisbed  ami  ovei 
lime  llei  aie.e  sni  b  welliimis  in  i  in  on  a 
)',iailmnl  ol  i  i niimi  1 1  v it  y ,  it  is  iliHii  nil  In 
|',eiieiali/ii  iilioni  limn  ellei  Is  on  ilownslieinii 
wiileis  I  Ins  eviibialion  is  Inilbei 
I  oniplii  iiliiil  bill  inisn.  loi  i  iiilinn  bon  lions 
|e  ,  seilniieiil  lemoviil  iniil  walei  sloiiip,ii), 
ilownsliiiani  iiilei  Is  aiisii  bom  welliniil 
isobilioii.  iiilbiii  tbini  i  oiinei  tivily  I  be 
lileialnie  levmweil  does  mil  piovide 
siiliii  lent  mioiniiilioii  In  evalnale  oi 
|’,enei  al  I’/e  a  bon  I  I  be  de|',i  ee  ol  i  oiinei  1 1  vil  y 
(aliMilnle  III  ielalive|oi  I  be  do  wnst  i  earn 
ellecls  III  wetlands  in  imidiiei  tioiial 
la  I  nisi  a  pe  sel  1 1  iif's.  I  lowevei .  eva  Inal  ions  ol 
i.iiiineclivily  III  iinlividnal  wellaiids  or 
I’lonps  III  wellaiids  could  be  possible  lbion)',b 
case  by  case  analysis.  I'lirlbei,  wbile  Hie 
review  did  mil  specitically  address  oilier 
niiidireclional  water  bodies,  the  coiicinsions 
apply  lo  these  water  bodies  (e.g..  |>oiids  and 
lakes  Ibal  lack  surface  water  inlets)  as  well, 
since  tbe  same  |)rincipals  govern  hydrologic 
conneclivily  between  these  water  bodies  and 
downstream  waters. 

Key  Findings: 

a.  Water  storage  by  wetlands  well  outside 
of  ri])arian  or  flood]>lain  areas  can  affect 
stroamflow.  Hydrologic  models  of  prairie 
potholes  in  the  Starkweather  Uoulee  suhbasin 
(North  Dakota)  that  drain  to  Devils  l.ake 
indicate  that  increasing  the  volume  of 
pothole  storage  across  the  sub-basin  by 
approximately  60%  caused  simulated  total 
annual  .streamflow  to  decrease  50%  during  a 
series  of  dry  years  and  20%  during  wet  years. 
Similar  simulation  studies  of  watersheds  that 
feed  the  Red  River  of  the  North  in  North 
Dakota  and  Minnesota  demonstrated 
qualitatively  comparable  results,  suggesting 
that  the  ability  of  potholes  to  modulate 
streamflow  may  be  widespread  across 
portions  of  the  prairie  pothole  region.  This 
work  also  indicates  that  reducing  wetland 
water  storage  capacity  by  connecting 
formerly  isolated  potholes  through  ditching 
or  drainage  to  the  Devils  Lake  and  Red  River 
basins  could  increase  stormflow  and 
contribute  to  downstream  flooding.  In  many 
agricultural  areas  already  crisscrossed  by 


extensive  drainage  systems,  total  streamflow 
and  baseflow  are  enhanced  by  directly 
connecting  potholes  to  stream  networks.  The 
impacts  of  changing  streamflow  are 
numerous,  including  altered  flow  regime, 
.stream  geomorphology,  habitat,  and  ecology. 
The  presence  or  absence  of  an  effect  of 
prairie  pothole  water  storage  on  streamflow 
depends  on  many  factors,  including  patterns 
of  precipitation,  topography  and  degree  of 
human  alteration.  For  example,  in  parts  of 
the  prairie  pothole  region  with  low 
|)rocipitation,  low  .stream  density,  and  little 
Iniinan  alteration,  hydrologic  connectivity 
between  prairie  |)otbole.s  and  si  reams  or 
rivers  is  likely  to  be  low. 

b.  Unidirectional  wetlands  act  as  sinks  and 
Iransloriners  for  various  pollutants, 
especially  nnlrienls,  wbicb  |iose  a  serious 
pollnlion  |>robleni  in  Ibe  llniled  .Slates.  In 
one  sillily,  sewage  waslewalers  were  applied 
lo  loiesled  iniidirei.lional  wellaiids  in  Moriila 
lor  a  period  ol  'l.li  years.  More  Ilian  ol 

llie  plio.s|ilioi  ns,  iiiliale,  aiiimoiiiimi,  and 
lolal  iiiliof’eii  were  lenioved  by  Ibe  wellainl 
dm  III)'  I  lie  sillily  |iei  iinl,  and  lil>  ol  Ibe 

ml  I  ale  lemoved  was  alli  diiiled  lo  Hie  pioi  es.s 
ol  den  il  1 1 1  n  al  ion  In  anol  Inn  si  in  I  y,  .si /liable 
pliospboi  IIS  iiiinniion  oi  i  mied  m 
minliiei  lioinil  niaislies  llnil  i  onipiiseil  only 
'!'%  ol  Hie  I  owe  I  I  .at  e  (  It  eei  I  nil  inn  basin  ai  ea 
III  I'  Ioi  Ilia  A  on  id ii in  I lonal  bo);  m 
Massai  Imsells  was  lepoiliid  lo  f.eipiiir.lei 
ninniy  llll'/i,  ol  nilio|nin  mpiils  bom  vaiioin. 
somi  IIS,  nil  biding,  al niospinii  n  depo’.il  ion . 
and  piaiini  polbole  wellaiids  m  Ibe  nppei 
Mniwiisl  wine  lonnd  lo  leinove  llll'!',,  ol  Ibe 
ml  I  ale  load  via  ilenil  i  ilii  al  ion  A  lai  go 
nnniiiei  tional  piiiiiie  mai.sli  was  lonnd  lo 
leinove  ltl>‘){>  ol  niliale.  iW'/n  ol  aninninmin, 
and  oi  plio.spbale  lbioiig,li  assiiin lai  ion 

and  sell  innni  lai  ion ,  .SOI  I  it  ion .  and  ol  Inn 
niei  lnin i.snis.  ’l'og,el Inn ,  tliesii  and  oilier 
.sliidies  indicate  Ibal  on  .site  removal  ol 
niilrienis  by  niiidireclional  wetlands  is 
sig,ni licanl  and  g,eog,rapliicaHy  widespread. 

Tbe  ellecls  oi  Ibis  removal  on  rivers  are 
g,enerally  not  reporled  in  Ibe  lileratnre. 

c.  Hiological  conneclivily  can  occur 
belween  niiidireclional  wellaiids  and 
downstream  waters  Ibrongli  iiKivement  of 
am|)bibians,  atpiatic  seeds, 
macroinvertebrates,  mpliles,  and  mammals. 
Many  species  in  tho.se  groups  that  use  both 
.stream  and  wetland  habitats  are  capable  of 
dispersal  distances  equal  lo  or  greater  than 
distances  between  many  unidirectional 
wetlands  and  river  networks.  Unidirectional 
wetlands  can  be  hydrologically  connected 
directly  to  river  networks  through  channels, 
non-channelized  surface  flow,  or  subsurface 
flows.  A  wetland  surrounded  by  uplands  is 
defined  as  “geographically  isolated.”  Our 
review  found  that  in  some  cases,  wetland 
types  such  as  vernal  pools  and  coastal 
depressional  wetlands  are  collectively,  and 
incorrectly,  referred  to  as  geographically 
isolated.  Technically,  the  term 
“geographically  isolated”  should  be  applied 
only  to  the  particular  wetlands  within  a  type 
or  class  that  are  completely  surrounded  by 
uplands.  Furthermore,  “geographic  isolation” 
should  not  be  confused  with  functional 
isolation,  because  geographically  isolated 
wetlands  can  still  have  hydrological  and 
biological  connections  to  downstream  waters. 
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(I.  I  liiidii'dcl ioiwil  w<i||iiimIs  occur  iiloiif,  II 
)>riiilioiil  ol  liyilrolo)>ic  coiiniiclivily  isoliilioii 
with  ros|i(icl  to  river  nolworks,  liikos,  oi 
luiii'inn/osluiii'iiio  wiilor  lioilios.  'I'lii.s  )>,iii(lioul 
iiicliido.s,  for  oxiuu|ilo,  wolliiiids  lliiil  servo  ns 
oii)',iiis  rorsireniii  chniiiiids  llinl  linve 
|ierinnueiil  snrrnce  wnler  coniieclions  to  the 
river  network;  wetinnds  with  outlets  to 
streniu  chnniuds  that  discharge  to  dee|) 
groundwater  a(|uirers;  geo^^l|>hically  isolated 
wetlands  lliat  liave  local  groundwater  or 
occasional  surlace  water  coiineclioits  to 
(lown.stream  waters;  and  geograjihically 
isolated  wetlands  that  have  minimal 
hydrologic  connection  to  othcjr  water  bodies 
(but  whicb  could  include  surface  and 
subsurface  connections  to  other  wetlands). 

The  exi.stence  of  this  gradient  among 
wetlands  of  the  same  type  or  in  the  same 
geographic  region  can  make  it  difficult  to 
determine  or  generalize,  from  the  literature 
alone,  the  degree  to  which  particular 
wetlands  (individually  or  as  classes), 
including  geographically  isolated  wetlands, 
are  hydrologically  connected. 

e.  A  related  issue  is  that  spatial  scale  must 
be  considered  when  determining  geographic 
isolation.  Individual  wetlands  that  are 
geographically  isolated  could  be  connected  to 
downstream  waters  when  considered  as  a 
complex  (a  group  of  interacting  wetlands). 
This  principle  was  demonstrated  in  a  recent 
study  that  examined  a  depressional  wetland 
complex  on  the  Texas  coastal  plain.  These 
wetlands  have  been  considered  as  a  type  of 
geographically  isolated  wetlands. 

Collectively,  however,  they  are 
geographically  and  hydrologically  connected 
to  downstream  waters  in  the  area.  During  an 
almost  4-year  study  period,  nearly  20%  of  the 
precipitation  that  fell  on  the  wetland 
complex  flowed  as  surface  runoff  through  an 
intermittent  stream  to  a  nearby  waterway,  the 
Armand  Bayou.  Thus,  wetland  complexes 
could  have  connections  to  downstream 
waters  through  stream  channels  even  when 
the  individual  wetland  components  are 
geographically  isolated. 

3.  Closing  Comments 

The  strong  hydrologic  connectivity  of  river 
networks  is  apparent  in  the  existence  of 
stream  channels  that  form  the  physical 
structure  of  the  network  itself.  Given  the 
discussion  above,  it  is  clear  that  streams  and 
rivers  are  much  more  than  a  system  of 
physical  channels  for  conveying  water  and 
other  materials  downstream,  but  the  presence 
of  physical  channels  is  one  strong  line  of 
evidence  for  surface  water  connections  from 
tributaries,  or  water  bodies  of  other  types,  to 
downstream  waters.  Physical  channels  are 
defined  by  continuous  bed  and  bank 
.structures,  which  may  include  apparent 
disruptions  (.such  as  by  bedrock  outcrops, 
braided  channels,  flow-through  wetlands) 
associated  with  changes  in  the  material  and 
gradient  over  and  through  which  water  flows. 
The  continuation  of  bed  and  banks  down 
gradient  from  such  disruptions  is  evidence  of 
the  surface  connection  with  the  channel  that 
is  up  gradient  of  the  perceived  di.sruption. 

The  structure  and  function  of  rivers  are 
highly  dependent  on  the  con.stituent 
materials  that  are  stored  in  and  transported 
through  them.  Most  of  these  materials, 
broadly  defined  here  as  any  chemical. 


|ib ysiciil ,  or  biiilo)>,ii:iil  niility,  incliidiii)',,  bill 
iiol  liiiiiliiil  1(1,  wilier,  lieiil  eiier)’,y,  .sediiiieiil, 
wood,  or)',iiiiii:  iiiiiller,  iiiilrieiils,  clieiiiiciil 
coiiliiiiiiiiiiiils,  iiikI  orj’.iiiiisiiis,  ori)',iiiiile 
oiilside  of  llie  river:  Tliey  ori)',iiiiile  Iroiii 
eillier  llie  ii|islreiiiii  river  iielwork  or  oilier 
coiiipoiieiiks  of  Ibe  river  sy,sleiii,  mill  llieii  lire 
lriiii.S|iorled  lo  llie  river  by  wilier  iiioveiiieiil 
or  oilier  iiiecliiiiiisiiis.  Thus,  llie  liindiiiiieiiliil 
way  ill  wliicli  .slreiiiiis  mid  wellimds  iiffeci 
river  strucliire  mid  fuiiction  is  by  idleriiig 
fluxes  of  materials  lo  the  river.  The  control 
of  maleriiil  fluxes  depends  on  two  key 
factors:  (1)  I''unction.s  within  streams  and 
wetlands  that  affect  material  fluxes,  and  (2) 
connectivity  (or  isolation)  between  streams 
and  wetlands  and  rivers  that  allows  (or 
prevents)  transport  of  materials  between  the 
systems. 

Absence  of  channels  does  not,  however, 
mean  that  a  wetland  or  open  water  is  isolated 
or  only  infrequently  connected  to 
downstream  waters.  Areas  that  are 
infrequently  flooded  by  surface  water  can  be 
connected  more  regularly  through  shallow 
groundwater  or  through  dispersal  among 
biological  populations  and  communities. 

Such  wetlands  and  open  waters  also  can 
reduce  flood  peaks  by  storing  flood  waters, 
filter  large  amounts  of  sediment  and 
nutrients  from  upland  areas,  influence  stream 
geomorphology  Iry  providing  woody  debris 
and  sediment,  and  regulate  stream 
temperature.  They  also  serve  as  sources  of 
food  for  river  biota  and  sources  of  genetic 
diversity  for  populations  of  stream 
invertebrates. 

Unidirectional  wetlands  can  reduce  and 
attenuate  floods  through  water  storage,  and 
can  recharge  groundwater,  thereby 
contributing  to  stream  and  river  baseflow. 
These  wetlands  also  affect  nutrient  delivery 
and  improve  water  quality  by  functioning  as 
sources  of  food  and  as  sinks  for  metals, 
pesticides,  excess  nutrients.  Biological 
connectivity  can  also  occur  between 
unidirectional  wetlands  and  downstream 
waters,  through  movement  of  amphibians, 
aquatic  insects,  aquatic  reptiles,  migratory 
birds,  and  riverine  mammals  that  require  or 
opportunistically  use  both  river  and  wetland 
or  open  water  habitats.  However,  given  a 
geographically  isolated  wetland  for  which  a 
surface  water  connection  cannot  be  observed, 
it  is  difficult  to  assess  its  degree  of 
connectivity  with  the  river  network  without 
site-specific  data. 

Additionally,  caution  should  be  used  in 
interpreting  connectivity  for  wetlands  based 
on  tbeir  being  designated  as  “geographically 
isolated”  since  (a)  the  term  can  be  mistakenly 
applied  to  a  heterogeneous  group  of  wetlands 
that  can  include  wetlands  that  are  not 
geographically  isolated,  (b)  wetlands  with 
permanent  channels  could  be  miscategorized 
as  geographically  isolated  if  the  designation 
is  based  on  maps  or  imagery  with  inadequate 
spatial  resolution,  obscured  views,  etc.,  and 
(c)  wetland  complexes  could  have 
connections  to  downstream  waters  through 
stream  channels  even  if  individual  wetlands 
within  the  complex  are  geographically 
isolated.  Thus,  the  term  “geographically 
isolated”  should  only  be  applied  to  groups  of 
wetlands  if  they  fit  tbc  technical  definition 
(i.o.,  they  are  surrounded  by  uplands). 


I'iirllier,  even  imio)’,! iipliii :iil I y  iseliiled 
wel  liiiiil.s  Clin  he  i  :<  in  nuclei  I  lo  iil  liei  wel  liinil.s 
iiiiil  iliiwii.slieiiin  wiiler.s  lliiiiii|’,li  g.ioiinilwiilei 
coniieclions,  occiisioiiiil  spillii)’,e,  or 
liiologiciil  coniieclions.  Tlins,  llie  lerin 
“)’,eo)’riiplii(:iil I y  isoliiled”  slionlil  nol  he  used 
lo  infer  luck  of  liyilrolop.ic,  clieniiciil,  or 
hiologiciil  conneclivily. 

I.iislly,  lo  nnilersliinil  llie  lieiillli,  heliiivior, 
iiiid  snsliiiniihility  of  downslreiini  wiilers, 
effecis  of  siniill  water  hodies  in  ii  wiilershed 
need  lo  he  considered  in  aggregale.  The 
conirihulion  of  material  hy  a  ])articnlar 
stream  and  wetland  might  he  small,  hut  the 
aggregate  contribution  by  an  entire  class  of 
streams  and  wetlands  (e.g.,  all  e[)hemoral 
streams  in  the  river  network)  might  he 
suhstantial.  For  example,  western  vernal 
])ools  typically  occ;ur  within  “vernal  pool 
land.scapes”  or  complexes  of  pools  in  which 
swales  connect  pools  to  each  other  and  to 
seasonal  streams,  and  in  which  the  hydrology 
and  ecology  are  tightly  coupled  with  the 
local  and  regional  geological  proce.sses  that 
formed  them.  The  vernal  pool  basins,  swales, 
and  seasonal  streams  are  part  of  a  single 
surface  water  and  shallow  groundwater 
.system  connected  to  the  river  network  when 
seasonal  precipitation  exceeds  storage 
capacity  of  the  wetlands.  Since  rivers 
develop  and  respond  over  time  and  are 
functions  of  the  whole  watershed, 
understanding  the  integration  of 
contributions  and  effects  over  time  is  also 
necessary  to  have  an  accurate  understanding 
of  the  system,  taking  into  account  the 
duration  and  frequency  of  material  export 
and  delivery  to  downstream  waters.  In 
addition,  when  considering  the  effect  of  an 
individual  stream  or  wetland,  it  is  important 
to  include  the  cumulative  effect  of  all 
materials  that  originate  from  it,  rather  than 
each  material  individually,  to  understand 
that  water  body’s  influence  on  downstream 
waters. 

Part  II:  Additional  Scientific  Support 

y.  Tributaries 

The  agencies  propose  that  all  waters  that 
meet  the  proposed  definition  of  tributary  are 
“waters  of  tbe  United  States”  because  they 
meet  Justice  Kennedy’s  test  for  jurisdiction 
under  Rapanos.  In  other  words,  the  agencies 
are  asserting  that  all  tributaries  have  a 
significant  nexus  with  traditional  navigable 
waters,  interstate  waters,  and/or  tbe 
territorial  seas.  EPA  and  the  Corps’ 
longstanding  definition  of  “waters  of  the 
United  States”  has  included  tributaries.  That 
regulation  was  based  on  the  agencies’  historic 
view  of  the  scope  of  the  CWA  and  the  general 
.scientific  understanding  about  tbe  ecological 
and  hydrological  relationship  between 
waters. 

Tributaries  have  a  suhstantial  impact  on 
the  chemical,  physical,  or  biological  integrity 
of  waters  into  which  they  eventually  flow — 
including  traditional  navigable  waters, 
interstate  waters,  and  the  territorial  seas.  The 
great  majority  of  tributaries  are  headwater 
.streams,  and  whether  they  are  perennial, 
intermittent,  or  ephemeral,  they  play  an 
important  role  in  the  transport  of  water, 
.sediments,  organic  matter,  pollutants, 
nutrients,  and  organisms  to  downstream 
environments.  Tributaries  serve  to  store 
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wiHiii  (tlxiioliy  iniliiciii)’  il<Miiliii)>),  |ir(iviil<i 
lii()|’,ii(ii:lHtini(:iil  tiiiiclidiiM  lliiil  liiil|>  iniii iitiii ii 
wiitni  (|iiiililv.  iiikI  I lllll.^|)(ll I  .sodiiiidiils, 
liiiii.^iiorl,  .sloK)  (iiwl  iiiixlity  ixilliitnni.s, 

|>i(ivi(l<i  liiil>ilii(  lor  |)liiiits  <111(1  (iiiiiiKil.s,  (iiid 
sii.sidiii  IIk!  I)i(il(>)',i(:(d  pi (idiicl i vit y  (il 
dowii.slrcdin  rivors,  Idkd.s  diid  (i.sliidiid.s. 

I'lio.sd  coiiclii.siiiiiK  di'o  siniiip.ly  .sii|i|i(iii(!d  in 
IIk!  scinnlilic  liloniliini,  d.s  di.scii.s.snd  hnlow. 

I  l(!ddwdl(!i'  .sinidiii.s  did  lh(!  .siiidlldsi 
clidininl.s  wluin;  .slnidiii  llow.s  lid^in,  iiiid  (dlnii 
occur  dl  lliu  oiitur  rims  ol  ii  wiitursliud. 
'ryjiicdlly  those  (iro  lirst-nrdor  sirodins  (i.o., 
they  do  not  lifivo  iiny  otlior  strodins  nowinf> 
into  tliom).  Howovor,  hoiuiwiitor  strooins  ctm 
includo  strofiins  witli  imiltiplo  trihutarios 
llowing  into  thoin  and  can  bo  poronnial, 
intorinitlont  or  ophoincral,  but  arc  still 
located  near  tbe  cbannol  origins  of  the 
tributary  system  in  a  watershed. 

Protection  of  tributaries  under  the  t^WA  is 
critically  important  because  they  serve  many 
important  functions  which  directly  influence 
the  integrity  of  downstream  waters.  It  is 
necessary  to  regulate  the  entire  tributary 
system  to  fulfill  the  objective  of  the  C'.WA, 
because  discharges  of  pollutants  into  the 
tributary  system  adversely  affect  the 
chemical,  physical,  or  biological  integrity  of 
these  waters.  For  example,  (jestruction  or 
modification  of  headwater  streams  has  been 
.shown  to  affect  the  integrity  of  downstream 
waters,  in  part  through  changes  in  hydrology, 
chemistry  and  stream  biota.  M.C.  Freeman,  et 
al.,  “Hydrologic  Connectivity  and  the 
Contribution  of  Stream  Headwaters  to 
Ecological  Integrity  at  Regional  Scales,” 
Journal  of  the  American  Water  Resources 
Association  43:5-14.  (2007);  M.S.  Wipfli.,  et 
al.,  "Ecological  Linkages  between 
Headwaters  and  Downstream  Ecosystems: 
Transport  of  Organic  Matter,  Invertebrates, 
and  Wood  Down  Headwater  Channels,” 
Journal  of  the  American  Water  Resources 
Association  43:72-85  (2007).  Additionally, 
activities  such  as  discharging  a  pollutant  into 
one  part  of  the  tributary  system  are  well- 
documented  to  affect,  at  times,  other  parts  of 
the  system,  even  when  the  point  of  discharge 
is  far  upstream  from  the  navigable  water  that 
experiences  the  effect  of  the  discharge.  In 
order  to  protect  traditional  navigable  waters, 
interstate  waters,  and  the  territorial  seas  it  is 
also  critically  important  to  protect  tributaries 
as  defined  in  today’s  proposal  that  are 
upstream  from  those  waters. 

A.  The  Agencies  Have  Concluded  That 
Tributaries,  as  Defined  in  the  Proposed  Rule, 
Have  a  Significant  Nexus 

The  scientific  literature  documents  that 
tributary  streams,  including  perennial, 
intermittent,  and  ephemeral  streams,  and 
certain  categories  of  ditches  are  integral  parts 
of  river  networks  because  they  are  directly 
connected  to  rivers  via  permanent  surface 
features  (channels  and  associated  alluvial 
deposits)  that  concentrate,  mix,  transform, 
and  transport  water  and  other  materials, 
including  food  resources,  downstream. 
I'ributaries  transport,  and  often  transform, 
chemical  elements  and  compounds,  such  as 
nutrients,  ions,  dissolved  and  particulate 
organic  matter  and  contaminants,  influencing 
wfiter  quality,  .sediment  deposition,  nutrient 
availability,  and  biotic  functions  in  rivers. 
Streams  also  are  biologicfilly  connected  to 


(liiwiisliiKiMi  wiildi's  by  ili.spiii'Mil  iiiid 
ini)’,iiili()ii,  pioco.s.Mis  wbicb  liiivii  i :i  it ii :iil 
iiii|ili(:iilioii.s  liii  iii|uiilii:  piipiiliil ions  ol 
oi)',iiiiisiMS  lliiil  (ISO  bolb  lioiiilwiilor  (Old  l  ivor 
or  open  willin'  liiibiliils  lo  coiiiplelii  llioii  lito 
cycles  or  nidiiiliiiii  viiilile  popiiliilioiis.  Tbe 
scieidific  lileriiliire  cleiirly  deinoiisiriiles  Ibiil 
ciiiniiliilively,  slreiiiiis  exert  strong  infinence 
on  the  cbiiriicler  and  functioning  of  rivers.  In 
ligbl  of  these  well  dociimenled  connections 
and  functions,  the  agencies  concluded  Ibal 
tributaries,  as  defined,  alone  or  in 
conibinalion  with  other  tributaries  in  a 
watershed,  significantly  fiffect  the  chemical, 
jibysical,  or  biological  integrity  of  a 
traditional  navigable  water,  interstate  water, 
or  tbe  territorial  seas.  The  scientific  literature 
supjiorts  this  conclusion  for  ephemeral 
tributaries,  as  well  as  for  intermittent  and 
perennial  tributaries;  for  tributaries  both  near 
to  and  far  from  the  down.stream  traditional 
navigable  water,  interstate  water,  or  the 
territorial  seas;  and  for  natural  tributaries  or 
man-altered  tributaries,  which  may  include 
certain  ditches  and  canals. 

The  discussion  below  summarizes  the  key 
points  in  the  literature  regarding  the 
chemical,  physical,  and  biological 
connections  and  functions  of  tributaries  that 
significantly  affect  downstream  waters.  In 
addition,  the  evidence  regarding  headwater 
streams  and  non-perennial  streams,  types  of 
tributaries  whose  important  functional 
relationships  to  downstream  traditional 
navigable  waters  and  interstate  waters  might 
not  be  obvious,  is  summarized.  The  scientific 
literature  does  not  use  legal  terms  like 
“traditional  navigable  water,”  “interstate 
water,”  or  “the  territorial  seas.”  Rather,  the 
literature  assesses  tributaries  in  terms  of  their 
connections  to  and  effects  on  downstream 
waters  in  a  watershed.  While  the  agencies 
define  as  “waters  of  the  United  States” 
tributaries  only  in  watersheds  which  drain  to 
a  traditional  navigable  water.  Interstate 
water,  or  the  territorial  seas,  that  distinction 
does  not  affect  the  conclusions  of  the 
scientific  literature  with  respect  to  the  effects 
of  tributaries  on  downstream  waters. 

B.  Tributaries  Significantly  Affect  the 
Physical  Integrity  of  (a)(1)  Through  (a)(3) 
Waters 

Tributaries,  even  when  seasonally  dry,  are 
the  dominant  source  of  water  in  most  rivers, 
rather  than  direct  precipitation  or 
groundwater  input  to  main  stem  river 
segments.  See,  e.g..  Report  at  4-3  (citing  T.C. 
Winter,  2007,  “The  role  of  groundwater  in 
generating  streamflow  in  headwater  areas 
and  in  maintaining  base  flow,”  Journal  of  the 
American  Water  Resources  Association 
43:15-25;  P.A.  Bukaveckas,  “Rivers,”  in  G.E. 
Likens,  ed..  Encyclopedia  of  Inland  Waters, 
Vol.  1  (Elsevier:  Oxford,  2009)).  Distant 
headwaters  with  .stronger  connections  to 
groundwater  or  consistently  higher 
precipitation  levels  than  downstream  reaches 
contribute  more  water  to  down.stream  rivers. 
In  tbe  northea.stern  United  States  headwater 
streams  contribute  greater  than  00%  of  the 
water  volume  in  larger  tributaries,  including 
navigable  rivers.  See,  e.g.,  id.  (citing  R.B. 
Alexander,  et.  al.,  “The  role  of  headwater 
streams  in  downstream  water  quality,” 
Journal  of  the  American  Water  Resources 
Association  43:41-59  (2007)).  The 


(.iiiili  ibiiliiiii.s  ol  Iribiiliii  ins  lo  rivoi  flows  iini 
olloii  iiiiiilily  iiHiii.siiMiil  oidbsiii'viiil, 
nspoi  :iiil  I  y  imiiiiiiliiiloly  below  coni  I  iieiicos, 
wbere  Iribiiliiiy  Mows  iiicreiise  tbe  How 
voliiiiie  iiiid  niter  |iliysiciil  coiidilions,  siicli 
ns  wnlei  leiiipeniliire,  in  the  innin  slrenin. 

The  pbysicnl  elfecls  ol  Iribnlnries  nre 
purl  icnini'ly  clenr  niter  intense  rninliill  occurs 
over  only  the  ii|i|ier  Iribuinry  renebes  of  n 
river  network.  For  exniiiple,  n  study  of 
e|ibemernl  tributaries  lo  tbe  Kio  ( irniide  in 
New  Mexico  found  IhnI  after  a  storm  event 
contributions  of  tbe  stormilow  from 
ejibemeral  tributaries  accounted  for  7t't%  of 
the  flow  of  tbe  Rio  Grande.  See,  e.g.,  id.  at 
4-5  (citing  E.R.  Vivoni,  et.  al.,  “Analysis  of 
<1  Monsoon  Flood  Event  in  an  Ephemeral 
I'ributary  and  Its  Downstream  Hydrologic 
Effects,”  Water  Resources  Research 
42:W03404  (2{)()6)).  A  key  effect  of  tributaries 
on  the  hydrologic  rospon.se  of  river  networks 
to  storm  events  is  dispersion,  or  the 
spreading  of  water  output  from  a  drainage 
ba.sin  over  time.  Hydrologic  dispersion  of 
connected  tributaries  influence  the  timing 
and  volume  of  water  reaching  a  river  network 
outlet.  See,  e.g.,  id.  at  4-5  to  4-6  (citing  P. 

M.  Saco  and  P.  Kumar,  “Kinematic 
dispersion  in  stream  networks  coupling 
hydraulics  and  network  geometry,”  Water 
Resources  Research  38:1244  (2002)). 
Tributaries  also  can  reduce  the  amount  of 
water  that  reaches  downstream  rivers  and 
minimize  downstream  flooding,  often 
through  infiltration  or  seepage  through 
channel  beds  and  banks  or  through 
evapotranspiration.  See,  e.g.,  id.  at  4-8  (citing 
S.K.  Hamilton,  et  al.,  “Persistence  of  Aquatic 
Refugia  between  Flow  Pulses  in  a  Dryland 
River  System  (Cooper  Creek,  Australia),” 
Limnology  and  Oceanography  50:743-754 
(2005);  j.F.  Costelloe,  et.al.,  “Determining 
Loss  Characteristics  of  Arid  Zone  River 
Waterbodies,”  River  Research  and 
Applications  23:715-731  (2007)). 

One  of  the  primary  functions  of  tributaries 
is  transporting  sediment  to  downstream 
waters.  Tributaries,  particularly  headwaters, 
.shape  and  maintain  river  channels  by 
accumulating  and  gradually  or  episodically 
releasing  sediment  and  large  woody  debris 
into  river  channels.  Sediment  transport  is 
also  clearly  provided  by  ephemeral  streams. 
Effects  of  the  releases  of  sediment  and  large 
woody  debris  are  especially  evident  at 
tributary-river  confluences,  where 
di.scontinuities  in  flow  regime  and 
temperature  clearly  demon.stratc  physical 
alteration  of  river  structure  and  function  by 
headwater  streams.  Report  at  4-10,  4-14. 
Sediment  movement  is  critical  for 
maintaining  the  river  network,  including 
rivers  that  are  considered  to  be  traditional 
navigable  waters,  as  fluvial  (produced  by  the 
action  of  a  river  or  stream)  sediments  are 
eroded  from  some  channel  segments,  and 
deposited  in  others  downstream  to  form 
channel  features,  .stream  and  riparian  habitat 
which  supports  the  biological  communities 
resident  downstream,  and  influence  the  river 
hydrodynamics.  See,  e.g.,  ).L.  k’lorsheim,  et 
al.,  “Bank  Erosion  as  a  Desirable  Attribute  of 
Rivers,”  Rioscience  58:519-29  (2008);  Rejiort 
at  4-9  (citing  M.  Church,  “Bed  material 
tran.s])ort  and  the  morphology  of  alluvial 
river  channels,”  Annual  Review  of  Earth  and 
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Planetary  Sciences:  325-354  (2006)).  While 
essential  to  river  systems,  too  much  sediment 
can  impair  ecological  integrity  by  filling 
interstitial  spaces,  blocking  sunlight 
transmission  through  the  water  column,  and 
increasing  contaminant  and  nutrient 
concentrations.  Report  at  4-9  (citing  P.J. 

Wood  and  P.D.  Armitage,  “Biological  Effects 
of  Fine  Sediment  in  the  Lotic  Environment,” 
Environmental  Management  21:203-217 
(1997)).  Over  sedimentation  thus  can  reduce 
photosynthesis  and  primary  productivity 
within  the  stream  network  and  otherwise 
have  harmful  effects  on  downstream  biota, 
including  on  the  health  and  abundance  of 
fish,  aquatic  macrophytes  (plants),  and 
aquatic  macroinvertebrates  that  inhabit 
downstream  waters.  See,  e.g.,  Wood  and 
Armitage  1997.  Headwater  streams  tend  to 
trap  and  store  sediments  behind  large 
structures,  such  as  boulders  and  trees,  that 
are  transported  downstream  only  during 
infrequent  large  storm  events.  See  Report  at 
4-10,  4-12  (citing  L.E.  Benda,  and  T.W. 
Gundy,  “Predicting  deposition  of  debris 
flows  in  mountain  channels,”  Canadian 
Geotechnical  Journal  27:409-417  (1990);  T. 
Gomi  and  R.G.  Sidle,  “Bed  load  transport  in 
managed  steep-gradient  headwater  streams  of 
southeastern  Alaska,”  Water  Resources 
Research  39:1336  (2003);  L.E.  Benda,  et  al., 
“Geomorphology  of  steepland  headwaters: 
The  transition  from  hillslopos  to  channels,” 
Journal  of  the  American  Water  Resources 
Association  41:63.5-851  (2005);  P.E.  Bigelow, 
et  al.,  “On  Debris  Flows,  River  networks,  and 
the  .Spatial  .Structure  of  Ghaiiuel 
Mori)hology,”  Eorest  Science  .53:220-2:t8 
(2007);  ).P.R.  Goodeihaiii,  el  al.,  "I  )])stieaiu 
I  let(!rog(iueous  /ones:  .Small  .Stream  .Systems 
.Structured  by  a  Lack  ol  Gom|ietem:eV” 
lotaiial  (if  the  North  Aiiiel  ii  an  lleiilliologiidl 
Sot  let V  2(»::i(>f.  :i/'1  (2(l()'/)). 

liiliutai  ie.s  can  )',i(;al  I  y  inlliience  walni 
lcm|)<iialin<is  in  liibnlaiy  nniwiaks.  I  bis  is 
im|M>itanl  bin  anse  walei  t(aM|aaal  iiiii  is  a 
I  Ilia  al  lai  tin  )Mivia  iiiii|;  tint  ilisl  i  ibiil  am  and 
)'iowlb  III  ai|iailii  lilit,  botb  diiiii  lly  (lbioii|di 
ils  nibii  Is  on  iii|aiiiisiiis|  and  iiidiiiii  lly 
(lbiiai|'b  ils  iilliii  Is  nil  iillaii  |ibysaM  laiiiia  al 
I II  ii|iiii  I  Ills,  Mil  b  a!.  da.Milv/nd  iixy|;iin  and 
'.iir.|iiindiid  siilids)  hi  al  11  (i  iliii)'  |  II 
Allan,  .Miciiiii  /■,<  oloyy  .Mini  tan-  iiia/ 

I  Hill  lion  of  lliiiiiiiii)'^  Wiilri  ■.  (I  In  w  Yi  a  1  ,  I  )  V' 

I  .ba|inani  I'.  I  la  1 1 .  MI'I',))  tin  i  la.laia  n.  walni 
lnni|inialnin  i  nnliiils  iiinlalinliMii  and  liiviil  nl 
III  livily  III  I  old  bliiiidnd  S|ini  ins  liln  la.li, 
inn  I  lb  ibains,  and  ai|iiatii  in  via  Inbi  alns  .'icn, 
c  <  I  (  I.  Ii  n.  "<  lia|ilni  2  .Si  inn  in 
I  nni|inialnin  and  I  lisi.iilvnd  (  iKyi'nii,"  in  |  1 1 
Slnilna  1  ,  nil.,  I  lyilioloyii  anil  llioloini  nl 
//l■•./lnll,'.^^■.  to  l•'oll^:,l  /’l(/c//c(•.^  (,S|ii  iiijaii , 

'.'(1(16)  Tnni|iniiilnin  can  also  ciinlinl  Ibn 
anainni  ol  dissoivnd  oxvi'.en  in  slinaim.,  as 
coldni  walni  bolib:  inoin  dissoivnd  oxy|>nn. 
wliii  li  lisli  and  oibnr  lamia  nnnd  In  binallin. 

( ionnnclion.s  bniwnnn  Iribniarins  and 
downstream  rivers  can  alinci  water 
tnmpnralure  in  river  networks.  See.  e.g., 
Keport  at  4  l.’t  (citing  ,S.  Knispnl,  and  IS 
( laslella,  “I  )isrn|>l  ion  ol  a  I  .ongjiudinal 
I’allern  in  Environmental  Factors  and 
llentbic  Fauna  by  a  Glacial  Tributary,” 
l•i^eshwnler  liiolog.v  616  (2003);  .S.l’. 

Kice,  el  al.,  “The  Ecological  lm|)ortance  ol 
’I'ributaries  and  Gonflnences,”  in  .S.P.  Kice,  el 


al.,  ed..  River  Confluences,  Tributaries  and 
the  Fluvial  Network,  (Ghichester,  UK;  John 
Wiley  &  Sons,  2008),  pp.  209-242)).  In 
particular,  tributaries  provide  both  cold  and 
warm  water  refuge  habitats  that  are  critical 
for  protecting  aquatic  life.  Id.  at  4-32. 

Because  headwater  tributaries  often  depend 
on  groundwater  inputs,  temperatures  in  these 
systems  tend  to  be  warmer  in  the  winter 
(when  groundwater  is  warmer  than  ambient 
temperatures)  and  colder  in  the  summer 
(when  groundwater  is  colder  than  ambient 
temperatures)  relative  to  downstream  waters. 
Id.  (citing  G.  Power,  et  al.,  “Groundwater  and 
Fish:  Insights  from  Northern  North  America,” 
Hydrological  Processes  13:401-422  (1999)). 
Thus  tributaries  provide  organisms  with  both 
warm  water  and  coldwater  refuges  at 
different  times  of  the  year.  Id.  (citing  R.A. 
Gurry,  et  al.,  “Use  of  Small  Streams  by  Young 
Brook  Trout  Spawned  in  a  Lake,” 

Transactions  of  the  American  Fisheries 
Society  12Q:77-83  (1997);  G.V.  Baxter,  and 
F.R.  Hauer,  “Geomorphology,  Hyporheic 
Exchange  and  Selection  of  Spawning  Habitat 
by  Bull  Trout  {Salvelinus  confluentus),” 
Canadian  Journal  of  Fisheries  and  Aquatic 
Sciences  57:  1470-1481  (2000);  T.R.  Labbe, 
and  K.D.  Fausch,  “Dynamics  of  Intermittent 
Stream  Habitat  Regulate  Persistence  of  a 
Threatened  Fish  at  Multiple  Scales,” 
Ecological  Applications  10:1 774-1 791 
(2000);  M.J.  Bradford,  et  al.,  “Ecology  of 
Juvenile  Ghinook  .Salmon  in  a  .Small  Non- 
natal  .Stream  of  the  Yukon  River  Drainage 
and  the  Role  of  Ice  Gonditions  on  Their 
Distribution  and  .Survival,”  Canadian  Journal 
of  Zoology  Revile  Caiiadieiine  l)e  Z.oologie 
79:2043-2054  (2001)).  For  exain|ile,  when 
leni|>erature  coiidil  ions  in  ilownstroain 
wiilers  are  adverse,  lisli  can  Iriivel  upslreaiii 
iiiid  use  li  ibniiiries  ns  relnge  liiibiliil.  III. 

(cil  iiig,  (  3ii  I  y  el  al.  1  99'/,  M.  A.  ( in  inis,  el  al., 

“  bitbiiiiicii  III  .'iiiiiiiiiiti  .'iliimiii  I'liiii  |iiii  III  III  IIS 
■  III  Itliick  .'ipiil  III  liisliil  inn  nl  |iiviilillii  (  inlin 
.'iiibiiiiii  ill  Ibn  (  liug,iiii  (  iiiiisl  Kiiii|mi,” 
l  inie. Ill  lion:,  of  the  Aniei  li  an  I  'e.liei  le:, 

Soi  Il  ly  I  14  14  /1  14  /9  C.'.OO'i))  1  I  iliMliii  iits 

iilsii  biilp  biilliii  litiiipiii  III  III  IIS  III  diiwiisliiiiiiii 
will  III  s  /i/  III  4  11  Ii  I  4  I  4  (i  il  iiig.  I  I  (  .iiir.Mii. 

"  I  bn  lliiiiiiiiil  lll(■llllll  III  iivnif.  A  iiiviiiw,’' 
l  ief.liivnlei  llioloyy '.,  \  I  169  I  401  >  I  .’OOl 1 1 
I  inn  pill  III  1 1 1  IIS  III  1 1  ibiiliii  Ills  II I  liii  I 
I  II  I  wnsi  I  iiiini  wiiliii  liini  pill  III  inn  niiiny 
1  I  II  III  mini  s  II  way  /i/  al  4  I  4  |i  il  iiig  II 
(  .III  I  bini .  anil  I '  |  in  1 1 1  van .  ipiil  nil  anil 
Innipiiial  .'ilinani  Inin  pin  al  n  i  n  I’inilii  linn 
Miiiinbng,  I  liinslal  iiinai  y  I  ninpiiial 
(  iiiviii  iani  n  .Mi  in  Inins."  Wiilei  lte•.onll  i". 
Ile:.eiiii  II  40  WO  I  102  dm  (2004),  It  K 
|i  il  nisi  III,  el  III  ,  ''  I  I.Mi  III  .'  ipal  iai  I  y  I'ix  pin  1 1 
I’liysn  III  bnniical  I  lain  In  Mnasnin 
Dnwn.'.linani  linpacls  nl  llnadwalni  .Minani 
I  li.'.l III bancn,”  Water  lle:.onri  e:.  Ile::eini  li 
4(i:W09!i2(i  (20  10)). 

( i.  1 1  ilinlai  ins  .‘iig,nilicanlly  AlIncI  llin 

(  ill  I 'I  idea  I  lnlng,i  ily  III  (a)(  I )  'l'binn|’,b  (a )(.'!) 

Wainrs 

'l  l  ibniaries  Iransinrin  and  export 
sig.nilicani  ainoinils  ol  inilrienis  and  carbon 
III  downslreain  waters,  serving  iin|nirlanl 
source  iiinclions  Ibal  g, really  inriiience  llie 
chemical  integrity  of  dowusiream  waters. 

( )rg,anic  carbon,  in  both  di.ssolved  and 
parliciilale  forms,  ex|)orled  from  Iributaries  is 
consumed  by  downstream  organisms.  The 


organic  carbon  that  is  exported  downstream 
thus  supports  biological  activity  (including 
metabolism)  throughout  the  river  network. 

See,  e.g..  Report  at  4-22  (citing  S.G.  Fisher 
and  G.E.  Likens,  “Energy  Flow  in  Bear  Brook, 
New  Hampshire:  An  Integrative  Approach  to 
Stream  Ecosystem  Metabolism,”  Ecological 
Monographs  43;  421—439  (1973);  J.L.  Meyer, 
“The  Microbial  Loop  in  Flowing  Waters,” 
Microbial  Ecology  28:195-199  (1994);  J.B. 
Wallace,  et  al.  “Multiple  Trophic  Levels  of  a 
Forest  Stream  Linked  to  Terrestrial  Litter 
Inputs,”  Science  277:102-104  (1997);  R.O. 

Hall  and  J.L.  Meyer,  “The  Trophic 
Significance  of  Bacteria  in  a  Detritus-Based 
Stream  Food  Web,”  Ecology  79:1995-2012 
(1998);  R.O.  Hall,  et  al,  “Organic  Matter 
Flow  in  Stream  Food  Webs  with  Reduced 
Detrital  Resource  Base,”  Ecology  81:3445- 
3463  (2000);  G.  Augspurger,  et  al.,  “Tracking 
Garbon  Flow  in  a  2-Week-Old  and  6-Week- 
Old  Stream  Biofilm  Food  Web,”  Limnology 
and  Oceanography  53:642-650  (2008)). 

Much  or  most  of  the  organic  carbon  that  is 
exported  from  tributaries  has  been  altered 
either  physically  or  chemically  by  ecosystem 
processes  within  the  tributary  streams, 
particularly  by  headwater  streams. 

Nutrient  export  from  tributaries  has  a  large 
effect  on  downstream  water  quality,  as  excess 
nutrients  from  surface  runoff  from  lawns  and 
agricultural  fields  can  cause  algal  blooms  that 
reduce  dis.solvod  oxygen  levels  and  increase 
turbidity  in  rivers,  lakes,  estuaries,  and 
territorifd  seas.  Water  low  in  di.ssolved 
oxygen  cannot  siqiport  a(|natic  life;  it  is 
widely-recogni/ed  that  this  |ihenomenon  has 
I'osnlted  in  (he  devastation  of  commercial 
and  recieational  lisberies  in  Ibe  norllieni 
Giilfol  Mexico.  Gommilleeon  Fnviionmeiil 
and  Nalmal  Kiisoiirces,  Inlegraleil 
A;::.e:::;inenl  of  I  lyposia  in  the  Noil  hern  (hilf 
of  Mexieo  ( Wasbiiigloii,  I )(  !:  Naliiiiial  .’ii.ieiii  ii 
and  Till  biiiiliig.y  (  ioimi  il,  2(1110)  I  bn  amiiiml 
III  iiiliiignii  Ibal  is  tixpiiilnd  diiwiislinam 
vai  ins  dnpniidiiig.  iiii  .slinam  si/.n,  and  biiw 
nini  II  niliiignii  is  pinsnni  in  Ibn  .sysinm 
I  II  1 1 1  i)',nn  II  i!iS  IS  gi  mil  ni  in  snia  I  Ini ,  sbal  li  i  w 
i.linanis.  niiii.l  Idniy  bni  iinsn  dnniliibi  iiliiin 
and  snllbii)'  nl  niliiignn  pailii  Ins  iii  i  in  al 
i.liiwni  lalns  in  dnnpni  i  liiiiiiinli;  Knpiiil  al  4 
III  (i  il  I  ng  K  (  .  A  In  xandni  .  el  nl  ,  ”  1 .1  Ini  I  i  il 
.Ml  I  nil  1 1  I  .ban  I  in  I  .'.i/n  nii  I  bn  I  Inb  vni  y  nl 

I  liling.nn  In  llin  (  .nil  nl  Mnxn  n.  "  Niilnie 
40  1  /'.6  /(.IL’OOO))  Al  Inw  Inading,  lalns. 

Ibn  binlii  ininnval  nl  dlMailvnd  nilingnii  bnni 
walni  is  Ingb  and  ni  i  ins  pi  iiiiai  1 1  y  in  si  mil  I 

II  ilinlai  ins,  indni  ing.  Ibn  Inading.  In  liiigni 

1 1  dm  I  III  ins  and  1 1  vni  s  dn  wnsI  i  nain  A I  b  igli 
nilin)Min  Inading,  iiilns,  liibnlaiins  bni  ninn 
nilingnn  salmaind  and  am  mil  nllni  livniy  abln 
In  inmnvn  nilin);nn,  in.Milling,  in  bi)di  nilin)',nii 
nxpnil  In  livni.s.  hi  al  4  16  (i  iliiig.  I’  ) 

Mnibnl  land .  el  al.,  “.M  i  nam  I  Inn  il  i  i  In  al  inn 
ai  inss  Itinmns  and  Ils  Knsponsn  In 
AnI liinpi i)>.niiii:  Niliain  l.oading,,"  Naliire 
4!i2:202  20!i  (2006)).  Tim  lianspnil  o( 
niliog.nn  and  pbosplini ns  dowiisl rnam  lias 
alsn  been  widl  dnciimnnind,  parliciilai  ly  in 
Ibn  cases  ol  I  lie  ( ini  I  ol  Mexico  and  Ibn 
( ibnsa|>nakn  Hay.  Ti  ilmlary  sirnams  in  Ibn 
nppei'inosl  |>orlions  of  the  ( inlf  and  Hay 
walersfieifs  Iransporl  Ifie  maiorily  of 
mili'ienls  lo  Ifie  (fownsiream  waters;  an 
eslimale(f  85‘l!i  of  nilrogen  arriving  al  Ifie 
fiypoxic  /.one  in  ifie  ( inlf  originates  in  Ibe 
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upper  Mississippi  (north  of  Cairo,  Illinois) 
and  the  Ohio  River  Basins.  D.  Goolsby,  et  al.. 
Topic  Report  3,  Flux  and  Sources  of 
Nutrients  in  the  Mississippi-Atchafalaya 
River  Basin  (Washington,  DC:  National 
Science  and  Technology  Council  Committee 
on  Environment  and  Natural  Resources, 

1999).  The  export  of  nutrients  from  streams 
in  the  Mississippi  River  Basin  has  an  effect 
on  anoxia,  or  low  oxygen  levels,  in  the  Gulf. 
Report  at  4-17  (citing  N.N.  Rabalais,  et  al., 
“Gulf  of  Mexico  Hypoxia,  a.k.a.  ‘the  Dead 
Zone,’  ’’  Annual  Review  of  Ecology  and 
Systematics  33:235-263  (2002)).  Similarly, 
nutrient  loads  from  virtually  the  entire 
64,000  square  mile  watershed  affect  water 
quality  in  the  Chesapeake  Bay.  Simulation 
tools  have  been  used  to  determine  the 
nutrient  and  sediment  load  reductions  that 
must  be  made  at  many  different  points 
throughout  the  entire  watershed  in  order  to 
achieve  acceptable  water  quality  in  the 
mainstem  of  the  Bay.  These  reductions 
included  specific  annual  nitrogen  caps  on  the 
upper  reaches  of  the  Susquehanna  River  in 
New  York  State,  more  than  400  miles  from 
the  mouth  of  the  Chesapeake  Bay.  See  e.g., 
IJ.S.  Environmental  Protection  Agency  (EPA), 
Region  III,  Chesapeake  Bay  Program  Office, 
Setting  and  Allocating  the  Chesapeake  Ray 
Basin  Nutrient  and  Sediment  Loads:  The 
Collaborative  Process,  Technical  Tools  and 
Innovative  Approaches,  EPA  903-R-03-007 
(Washington,  Dtl:  EPA,  2003);  Rnlialnis  et  al. 
2002. 

Although  tributaries  export  nutrients, 
carbon,  and  conlaininants  downstream,  they 
also  tianslorin  these  siilistances.  I'hospliorons 
and  idirogen  airive  al  downstream  waters 
having  idready  been  cy(.led,  or  taken  iip  and 
li  aicsloi  nied  by  livin|'  oigaoisnis,  many  I  imes 
in  beadwalei  and  smaller  liibnlaiies.  Kejioil 
al  1  10  to  A  70,  l>  ;t  III  l>  A  (i  iloig.  |  P. 

Webstei.and  III!  I'allen,  "Idlecis  ol 
waleisbed  |  lei  I  in  bal  ion  on  slieam  |iolassnini 
and  I  all  non  ilynaniii  s,"  /'.i  (ihi/'ii  ill 
A/iiniig;i;/i/is '10  !i  I  / 7.  (  I  O'/O),  |  I  I  I  lewbolil. 

('/  III  ,  'Miiasin  III)’,  nnliieni  S|iiiabn|',  in 

i.l  1 1  111  11  IS,”  f  .11  III  II /inn  Inn  I  mil  uf  /■i'./ii'i  nr.  inn  I 

Aifiiiilii  .'.'i  ifiii  I".  Ill  IKiO  ill,  I  I  I  OH  I  I.  I 

I'.lwoiid.  i  f  III  ,  "Peiionii  ii  S|inalin)',  An 

o|  Mil  III  iiiiial  |iaiaili)’ni  lie  anidy/iii);  loin 

111  os  y  si  I II  ns.”  Ill  I  If  I'onlanie  and  b  M 

llailnll.  nil  .  I>yninnii  i</  l.nlii  f’.i  ii'.y’.li  nr. 

(  A n n  A  I  bill .  M I  A nn  A  i  bin  .i  nan  n,  I  OH  1 1. 
|i|i  1  7  1,. 'ill  l■.n'.l)’,n,  inni  M  W  lloyln, 

"I  Ini  I  iiail  .'  lie  I  al  III)’,  in  .'  .1 1  naiin.  and  P  i  via 
I  liil  will  I  s,”  1 1  in  I  mil  iij  (  n'l  ijiliy.ii  nl  Hi-.rini  li 
Itiiifn'in.iirmir,  III  (  .O’lOOO  (700li))  In 
add il ion ,  sonin  ol  lliii  niilinail  Ibal  is  lakiai 
ii|i  11’:  inadily  availabln  inoi)>,anii  loinis  is 
ininasnd  bin  I  In  Ibii  walni  as  oi)’,ann  loinis 
llial  aie  less  available  loi  biolii  n|ilake  hi  at 
A  7(1  (i  iliii)’,  I’  I  Mnibolland,  rl  nl  , 

''I’lodni  lion  ol  .'iolnble,  lli)’,b  Molei  nlai 
Wei)’, III  l'lios|iboi  ns  and  Ms  ,' inbsei|nenl 
I  l|ilake  by  ,'ili eani  I  lei  i  il ns,"  Vrriininllnii/yn 
lie.',  Iiilrrmiliiimili'ii  Vrrriii  I .iiniiiiinf’jr 
7;i:  I  100  1  107  ( lOHH);  .'i  P.  .Seil/.in)’.ei ,  rl  nl.. 
'‘Ilioavailabilily  ol  I )( IN  Iroin  Nainral  and 
Anibropogenic  .Sources  to  Psinarine 
Planklon,"  l.iiiiiiiilogy  iiiid  ( leriiiiiignipliv 
4  7:3.5.'t-,'l(i(i  (2002)).  .Similarly,  milrieni 
incorporated  into  particulates  is  not  enlirely 
regenerated,  but  accmnulales  in 
longitudinally  increasing  |iarliculate  loads 


(i.e.  increases  moving  downstream).  Id.  at  4- 
20  (citing  J.L  Merriam,  et  al.,  “Characterizing 
Nitrogen  Dynamics,  Retention  and  Transport 
in  a  Tropical  Rainforest  Stream  Using  an  in 
situ  N-15  Addition,”  Freshwater  Biology 
47:143-160  (2002);  M.R.  Whiles,  and  W.K. 
Dodds,  “Relationships  between  Stream  Size, 
Suspended  Particles,  and  Filter-Feeding 
Macroinvertebrates  in  a  Great  Plains  Drainage 
Network,”  Journal  of  Environmental  Quality 
31:1589-1600  (2002);  R.O.  Hall,  et  al, 
“Hydrologic  Control  of  Nitrogen  Removal, 
Storage,  and  Export  in  a  Mountain  Stream,” 
Limnology  and  Oceanography  54:2128-2142 
(2009)).  Headwater  streams  have  seasonal 
cycles  in  the  concentrations  of  phosphorous 
and  nitrogen  that  are  delivered  downstream 
by  accumulating  nutrient  derived  from 
temporarily  growing  streambed  biomass.  Id. 
(citing  P.J.  Mulholland,  and  W.R.  Hill, 
“Seasonal  Patterns  in  Streamwater  Nutrient 
and  Dissolved  Organic  Carbon 
Concentrations:  Separating  Catchment  Flow 
Path  and  In-Stream  Effects,”  Water  Resources 
Research  33:1297-1306  (1997);  P.J. 
Mulholland,  “The  Importance  of  In-stream 
Uptake  for  Regulating  Stream  Concentrations 
and  Outputs  of  N  and  P  from  a  Forested 
Watershed:  Evidence  from  Long-Term 
Chemistry  Records  for  Walker  Branch 
Watershed,”  Biogeochemistry  70:403-426 
(2004)).  Such  variations  have  been 
demonstrated  to  affect  downstream 
productivity.  Id.  (citing  1^.).  Midholland,  et 
al,  "Longitudinal  Ihitterns  of  Nutrient 
Cycling  and  Peri|)hyton  Cbaract eristics  in 
.Streams:  a  Test  of  I  l|islream-l)ownsti'eam 
Linkage,”  jnnniiil  of  the  Niirlh  Aiiieiienii 
Heiillinlofiienl  .Siieiely  14:3.57  37(1  (199.5)). 

Nili  ibcalioii,  the  microbial  Iranslormalioii  ol 
animoiiiiim  In  iiilrale,  allecis  lliii  liiriii  iil 
il(iwii.’.lieam  imirieni  ilitlivery.  Nilrilical ion 
III  I  III, -i  iialiiiiilly  ill  iiiiilisi  III  bed  beadwalei 
i.lieaiiis,  bill  iiii  lease,’!  sbai  |dy  in  ieii|iiiieie  In 
aiiiiiieiiiiim  lli|iiit,’i,  Ibeieliy  lediii  ill)' 
jieleiilial  aiiiiiieiiiiiiii  liixii  ily  lieiii  jailbilaiil 
iiipiils  III  |i  illii)’,  Newbiild.  rl  ill  . 

''I'biai|ibei  Ilf!  Ifyiiama  t.  in  a  Wimdland 
.1 1  eaiii  I'.i  ii.'iysleie  a  .'.Indy  el  I  lull  leiil 
;.)imibli)’,,”  I  l  iilni'y  (.'I  I  719  I  .’(>',  (  I9H  1), 

.',  (  .  (  .lia)iia.  .'.iii/(ii  (•  [Ahilri  I  hiiilily  Mi  n  hi  nif’ 

I  Ml  (  .1  aw  I  I  d  I .  I  99l>).  r.  .' .  Itei  idiai  dl .  if  If/  . 
"Wliele  i.yijeiii  I'.i.l  i  iiialeii  iil  I  lilidii  alien  and 

I  liliale  I  l|ilale  in  .'.lieaiii’i  el  ibe  llnlibaid 
III  net  Lx  jie  I  III  lentil  I  I'eiei.l I\i  i  l•,y•.ll•nl'■ 

','119  '1  III  ( 71 M 17  ))  I  len  1 1 1  d  II  al  I  en .  I  be 
lemevid  el  nitiale  liein  i.l i earn walei  llnen)’,li 

I I  aii’.lei  leal  leii  te  al  ine.spliei  ii  nilie)’,en,  e. 
widei:|aead  amen)’  beadwalei  .slieaim., 
leMiaii  II  inibi  alei:  llial  miiiiII.  nnini|iai  led 

1 1  ibiilin  ie.'i  i  an  i  edin  e  up  In  AU'%>  el 
dewn.'Hieam  nilie)’,en  deliveiy  lbien)’,b 
denil  1 1 1 II  III  leii  hi  al  A  711  le  4  7.1  |(  iliii)’  I’  j 
Mil  lliel  land,  rl  nl  ,  ".'>1  ream  I  len  II  i  d  ii  al  ien 
ai  KISS  Itienies  and  II.’.  Pe.’.pense  te 
A  nl  II  I  epe)’,en  il  Nilrale  I  .oadi  ii)’,"  Nnliiir 
452:'7(I7  2(1.5  |7(I(IH)|.  Small  liibnlai  ies  al.'ai 
ailed  ibe  dewnsi ream  delivery  ol  iinirienis 
lbron)’,b  abielic  processes.  .Sireanis  can 
reduce  pbos|ilierns  conceniral ions  lbron)',b 
snrplion  (i.e.,  “slickiii)'”)  In  siream 
sedimenis.  Id.  al  4  21  (citing  ).L.  Meyer, 

“Tlie  Pole  of  .Sedimenis  and  Mryo|iliyles  in 
l’bos|iliorns  I  tynamics  in  a  I  leadwaler  .Siream 
I'icosyslem,”  l.imnolayy  and  Oeennograjiliy 
24:365-375  (197*1)).  Tliis  is  parlicniarly 


beneficial  to  downstream  chemical  integrity 
where  phosphorus  sorbs  to  contaminants 
such  as  metal  hydroxide  precipitates.  Id. 
(citing  J.A.  Simmons,  “Phosphorus  Removal 
by  Sediment  in  Streams  Contaminated  with 
Acid  Mine  Drainage,”  Water  Air  and  Soil 
Pollution  209:123-132  (2010)). 

Tributaries  also  store  significant  amounts 
of  nutrients  and  carbon,  functioning  as 
important  sinks  (lags)  for  river  networks  so 
that  they  do  not  reach  downstream 
traditional  navigable  waters,  interstate 
waters,  or  the  territorial  seas.  Small  tributary 
streams  in  particular  often  have  the  greatest 
effect  on  downstream  water  quality,  in  terms 
of  storage  and  reducing  inputs  to 
downstream  waters.  For  instance,  uptake  and 
transformation  of  inorganic  nitrogen  often 
occurs  most  rapidly  in  the  smallest 
tributaries.  See,  e.g.,  id.  at  4-18  (citing  B.J. 
Peterson,  et  al,  “Control  of  Nitrogen  Export 
from  Watersheds  by  Headwater  Streams,” 
Science  292:86-90  (2001)).  Small  tributaries 
affect  the  downstream  delivery  of  nutrients 
such  as  phosphorus  through  abiotic 
processes:  such  streams  can  reduce 
phosphorus  concentrations  by  sorption  to 
stream  sediments. 

Tributaries  can  also  serve  as  a  temporary 
or  permanent  source  or  sink  for 
contaminants,  for  instance  substances  like 
metals,  sodium,  and  even  dead  fish  carcasses 
that  adversely  affect  organisms  when 
occurring  at  excessive  or  elevated 
conceutratioiis  to  reduce  tlie  aiununts  that 
reach  downstream  Iradiliomil  navigable 
waters,  interstate  waters,  or  the  territorial 
seas.  Tlie  transport  of  conlaniinanis  to 
ilownslreaiii  walers  can  inipaci  watei  i|nalily 
ilowiislreaiii,  il  they  are  iiol  sloreil  in 
liibnlaiies.  .See,  e.g.,  id.  al  4  2(>  (i  iliiig  X. 
Wail)’,  rl  III,  "Walei  ( llial  il  y  ( !liaii)’,es  as  a 
Le.’,iill  III  (  jialbiiil  Melbaiie  I  levelopiiieiil  in 
a  Pill  t  y  Moinilain  Walei.'.lieil,”  liinimil  iif  llir 
Ainri  II  nil  Wnirl  llr;.iinii  r;.  A'.i.in  inlinii 
4  3  riH  I  I  199  (70(17))  I  i  ibnlai  iiis  i  an  al.'.n 
,’.ei  VII  as  al  liiasi  a  liaii  jiiiiai  y  sinl'  lia 
I  iinlaniinanit.  llial  winilil  i >1  liia  wise  inipan 
iliiwnsliiiani  walia  i|iiably  lirr,  r  y  ,  nl  al 
111  I  I 'I  1 1  il  III);  W  I .  (  .1  al .  I'Inliinnnn  inn  I  I  hr 
III!  I  1 .11  nil  Ir  f  . Ill'll  I  aiini'iifii/  (  Inniyr  inn  I 
I  iiiifiiiiiiiiiifii III  III  Ihr  Nni  Iriii  Ayr  |l  lew 
Vint  (  lx  Iiii  il  I  Iiii  via  nil  y  I'l  iiss.  I9'l'l)| 

I  III,  lie. lain  in.  anil  nxliail  iil  iiinlal 
I  iiiitaniinani  lians)iiiil  wini  i.liiiwn  in  si,)iiiialii 
’.liiibiai  III  till,  iippia  Aitaii’ais  Pivia  in 
(  .iiliiiailii,  anil  (  .lai  k  link  Pivia  in  Miinlana. 
wbiai,  pasi  iiiiniii)’,  in  livilii,.';  ini|iai  liiil  tin, 
bnail wiilei  liibnlaiies  Pivei  beil  Miiliiinnit.’. 
.'.Iiiiwi,il  llial  I  net  a  Is  i  a  i)’,inal  in);  I  ii  nn  Ibe 
iiiinni);  anil  sniellni);  aiein.  in  ibe  beailwaleis 
well,  leai  bin);  walei  binbes  ii|>  In  .',511  k  in 
ilnwnstieain  hi  at  4  7.(>  In  4  77  (i  iliii);  I'!  V. 
Axliiiann,  anil  .'i  N  l.nnnia,  ‘'l.ai);e  ’a.ale 
I  list  I  ibnl  inn  nl  Melal  ( innianiinalinn  in  Ibe 
I'  ine  )’,raineil  .'ieiliinenl.’:  nl  llie  (  3ai  k  Lni  k 
Piver,  Montana,  I  l.'IA,”  /t/i/i/ii'i/ 

( irnrliriiie.il  y  I Hit  (1991),  M.  A.  K  iiiiball, 
rl  III,  “I'illecis  III  ( inllniils  nn  Melal  rraii.s|inil 
in  a  Piver  Peceiviii);  Acid  Mine  l)raina)',e, 

I  l|>per  Arkansas  Piver.  ( iolnrailo,  I  I.SA," 
Applied  ( ienrlieiiiislry  10:285  306  ( 1 99.'>)). 

Military  sindies  (d  Ibe  distribniion, 
Iraiisjiorl,  find  storage  of  radionuclides  [e.g.. 
|>biloiiiiiin,  Iboriiim,  iiraiiiuin)  bave  provided 
convincing  evidence  for  distant  cbeinical 
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connectivity  in  river  networks  because  the 
natural  occurrence  of  radionuclides  is 
extremely  rare.  From  1942  to  1952,  prior  to 
the  full  understanding  of  the  risks  of 
radionuclides  to  human  health  and  the 
environment,  plutonium  dissolved  in  acid 
was  discharged  untreated  into  several 
intermittent  headwater  streams  that  flow  into 
the  Kio  tirande  at  the  hos  Alamos  National 
Laboratory,  New  Mexico.  Id.  at  4-2H  (citing 
W.L.  (Iraf,  Idiiloniimt  and  tlut  Hio  (Inindc: 
Knviroiimcnlid  (di(nif>(;  and  (lonlandiiiilioii  in 
llu;  Nncinnr  Ag<;  (New  York;  Oxiord 
Dniversily  I'less,  1994);  .S.l,.  Keneaii,  cl  <d., 

“( ieomorpliic  ( ioiilrols  on  ( Ionian linanl 
I lislrilinlion  along  an  I'iplieineral  .Stream,” 
linrlli  Snridcc  I'niccsscs  and  hindlonici 
;'.9;IXII9  I22;i  (2IIII4)).  Al.so  dining,  llii.s  liine, 
mil. leal  weapons  lesliiig,  occiined  west  ol  the 

II  ppei  K  io  (  ii anile  near  .Soi.oi  i  o.  New  Mex  ii  o 
I  liinilv  hlast  site)  and  in  Nevada,  where 
lalloiil  III  I  lined  on  nioiiiilamoiis  areas  with 
Ihiii  sods  lhal  aie  leadilv  liaiispialed  to 
headwalei  slieams  m  Ihe  iippet  Kin  I  liaiide 
hai.iii  I  he  i list i  ihiil  ii m  id  philoiiiiim  wilhm 
Ihe  Kiol.iaiide  ilhisliales  how  headwalei 
slieaiii',  hail'. poll  and  sliae  i  oiilaiii  milled 
sedimeiit  lhal  has  eiileied  Ihe  hasiii  Ihioiigh 
lalliiiil  and  honi  duel  I  ihsi  hinge  Los  Alamos 
(  ianvon,  while  lailv  lepiesenl  mg,  II  4';^.  id  Ihe 
diainag,e  aieii  al  ils  i  onihieni  e  with  Ihe  Kiii 
(liande.  had  a  mean  annnal  hedload 

I  onl I  ihlil  II III  ol  phitoninni  ahnosi  seven 
limes  lhal  id  Ihe  maiiisleni  Id  |i  ilnig,  (  .oil 
1994)  Mill  h  III  Ihe  hedliiad  i  i  ml  i  ihni  ii  in 

III  I  niied  spiioidii  ally  dnring,  inlense  .sliiina; 
lhal  well!  mil  ol  phase  wilh  lloiiihn)'  on  Ihe 
nppei  K  ii  I  (  dande.  l  i  da  I  esi  i milled 

I  I  ml  I  ihni  ions  I  d  philim  i  inn  hi  il  ween  Ihe  I  wi  i 
sono  es  III  Ihe  Kin  (  dande  weie 
appoixinialelv  Ult"/,,  lioni  lalloiil  In  Ihe 
landsi.ape  and  lomi  direi:l  elllmmi 

disi:harg,e  al  Los  Alamos  Nalional  Lahooilorv. 
Id.  (i  iling,  ( iral  1994  ). 

( !.  'rrihiilaries  Sig,ni I icani I y  Allecl  Ihe 
ltioliig,ii:al  hile|',i  ily  id  (a|(  I )  rhroii)>,h  (a|(:i) 
Waters 

I'rihiilaries  are  hiolog,i(:ally  linked  In 
downsireani  walers  lhrong,h  Ihe  niovenieni  ol 
living,  org,anisnis  or  Iheir  reproihiclive 
propag,iile.s,  .siii:h  as  egg,s  or  seeds.  For 
org,anisms  lhal  drill  wilh  water  flow, 
liiological  conneclions  depend  on 
hydrological  connections.  However,  many 
aipiatic  organisms  are  ca|)ahle  of  active 
movement  wilh  or  against  water  flow,  and 
others  dispcirse  actively  or  passively  over 
land  by  walking.  Hying,  drilling,  or 
“hilclihiking.”  All  of  those  different  types  of 
movement  form  the  basis  of  biological 
connectivity  between  headwater  tributaries 
and  downstream  waters. 

Headwater  tributaries  increase  the  amount 
and  quality  of  habitat  available  to  aquatic 
organisms.  Under  adverse  conditions,  small 
tributaries  provide  safe  refuge,  allowing 
organisms  to  persist  and  recolonize 
downstream  areas  once  adverse  conditions 
have  abated.  See,  e.g.,  Report  at  4-29  (citing 
J.L.  Meyer  and  J.B.  Wallace,  “Lost  Linkages 
and  Lotic  Ecology:  Rediscovering  Small 
Streams,”  Pages  295-317  in  M.C.  Press,  N.  J. 
Huntly,  and  S.  Levin,  editors.  Ecology; 
Achievement  and  Challenge  (Oxford,  UK: 
Blackwell  Science,  2001);  A.  Meyer  et  ah, 
"The  Effect  of  Low  Flow  and  Stream  Drying 


on  the  Distribution  and  Relative  Abundance 
of  the  Alien  Amphipod,  Echinogaimnarus 
berilloni  (Catta,  1878)  in  a  Karstic  Stream 
Sy.stem  (We.stphalia,  Germany),”  Crustaceana 
77:909-922  (2004);  A.D.  Huryn  et  ah, 
“Landscape  Heterogeneity  and  the 
Biodiversity  of  Arctic  .Stream  (iommunities: 

A  Habitat  Template  Analysis,”  Canadian 
Jonrnal  of  Fisheries  and  Aqnalic  Sciences 
02:1 905-1 91 9  (2005)).  t  )se  of  tributaries  by 
salmon  and  other  anadromous  fish  for 
spawning  is  welLdocnmented,  bill  even  non- 
migralory  species  can  travel  great  dislani:es 
within  Ihe  river  and  Irilmlary  iielworks.  See, 
e.g.,  id.  n\  A  31  (riling  ( ).T.  ( iorman, 
“Assemhlag,e  ( )i'g,ani/.aliim  ol  .Siream  Fif.he.s; 

I  he  Fitlecls  of  Fivers  on  Adveiililiims 
.Mieams,”  Atnerienn  Nnlniide.l  128(4);  0  1  I 
0  10  (  1980);  A.  1.  .Sheldim,  "(  limservalioii  ol 
.'iliiiam  I'i.'.he.s:  I’alleiiis  ol  Itiviirsily,  Kaiily, 
ami  Kisk,”  ( iine.ervnl n in  /ho/ogg  2:  1 49  1 1>0 

I  I  988),  N  I*  1 1  ill  ami  I M  .  A  iig,m  meiei , 

"  I'!  villi  mi  II  ha  Fish  I  hspiiii.al  h  imi  ipal  lal 
Analysis  ol  .'itinam  Niilwiiil  l'opiiloj',y 
Imnnid  iif  llir  Ninlli  Amriii  nil  lleiil In ili >gii  nl 
Sill  lely  .104  12(1  (.’.008))  I  i  ilmlai  ms  also 

sill  VII  as  an  impiatmil  simii  ii  iii  liiiiil  liii  Imila 
III  dll wni.l  I iiani  1 1  via  s  I  i  ihiilai  iiis  iix  pi n  I 
plaid  Ion.  viigiilal  II III .  Iish  iig,g,s.  iiisiii  Is, 

1 11 VIII  liihi  ales  I  d  ii  wi  a  ms  la  i  i  a  y  I  ish  ,  snia  I  lia 

I I  si  I  I  ha  I  III  ig,  mall  I  in  n  psi  i  naiii  1 1  ihiilai  iiis  and 
iilhia  looil  simii  ns  lhal  iliill  ilowiisliiiiini  In 
hii  I  imsmmiil  liy  olhia  animals.  See,  e  g,  ,  id 
al  4  2.9  |i  il  III)',  H  I  I  *1 1  Ig, III  am  I  A  IL  Ml  II  had  II. 

'  Iiisiii  I  I'liiilm  lion  himi  'l  iimpoiaiy  anil 
I'laiainially  I'lowing,  I  liiail walia  .Miiiani.s  in 
Wiislian  (  liiig,im,''  liniiiiid  iif  iir'.lnvnlei 

i.i  iiliig,y  l'/:39l  40'/  (','.00','. ))  I'la  iixiimpln. 
many  lish  I  mill  on  ih  ill  ing,  msiii  Is,  anil 
nnniiamis  simhiis  dm  mniinl  thii  downsliiiani 
drill  III  slriiam  i n via liihi ales  lhal  Ihiin  am 
iialiai  hy  lish  in  laig.ia  rivers.  See,  eg,.,  id  al 
4  29  III  4  30  (i  il  ing,  S.  Nakano  anil  M. 
Murakami,  "Kni  ipioi  al  .Snhsidies:  Hynaniii: 
Inlerihipiindem  ii  hiilwiiiai  'l'(irreslrial  and 
Aqmilii:  I'ood  Wiihs,"  I’roceeding.s  iif  Ihe 
NiilitinnI  Aeiideniy  of  Si  ienres  I  ISA  98;  ll>l> 

I  ■/()  (2001 );  M..S.  Wiprii  and  I  I.P.  ( ireg.ovich, 
"l'ix|iorl  ol  In verlehrales  and  I  lelrilns  Irom 
Fish  less  I  lead  wider  .SI  reams  in  .Sold  hea.slern 
Alaska:  Implicalions  lor  llownsiream 
.Sahnonid  Prodnclion,”  I'resliwnler  Hiiiliig,]' 

4  7:9.57  909(2002)). 

Biological  conned  ivil y  also  allows  gene 
flow,  or  genetic  conneclivily,  among  Irilmlary 
and  river  ]>(q)n lations.  Gene  flow  is  needed 
to  maintain  genetic  diversity  in  a  sjiecies,  a 
basic  requirement  for  that  sjxicies  to  he  able 
to  adapt  to  environmental  change. 
Pojmlations  c;onnocted  hy  gene  flow  have  a 
larger  breeding  population  size,  making  them 
less  prone  to  the  deleterious  effects  of 
inbreeding  and  local  extinction.  Id.  at  4-33 
(citing  R.  I.ande  and  S.  Shannon,  “The  role 
of  genetic  variation  in  adaptation  and 
population  persistence  in  a  changing 
environment,”  Evolution  50:434-^37  (1996)). 
Genetic  connectivity  exists  at  multiple  scales 
and  can  extend  beyond  one  a  single  river 
catchment,  and  for  species  capable  of  long 
distance  movement  (such  as  salmon),  reveals 
complex  interactions  among  spatially  distant 
populations  of  aquatic  organisms  Id.  (citing 
j.M.  Hughes,  et  al.,  “Genes  in  Streams:  Using 
DNA  to  Understand  the  Movement  of 
Freshwater  Fauna  and  Their  Riverine 


Habitat,”  Bioscience  59:573-583  (2009);  G.D. 
Anderson,  “Gonsidering  spatial  and  temporal 
.scale  in  landscape-genetic  studies  of  gene 
flow,”  Molecular  Ecology  1 9:3565-3575 
(2010)). 

D.  Headwater  Tributaries  .Significantly  Affoc;l 
the  (ihemical,  Fhysical,  or  Biological 
Integrity  of  (a)(1)  Through  (a)(3)  Waters 

As  discussed  above,  the  scientific  literature 
.sup))orts  the  conclusion  that  tributaries, 
including  headwalei'  sireams,  have  a 
siguificaul  nexus  lo  dowiisiream  waters 
ha.sed  on  Iheir  conirihni ion  lo  Ihe  chemical, 
jihysical,  or  biological  iiilegrily  of  (a)(  I ) 
ihrongh  (a)(3)  waleis.  I  lead  waler  Irihnlai  ies, 
Ihe  small  sireams  al  Ihe  nppermosi  reaches 
III  Ihe  Irihniary  iielwork,  are  Ihe  iiim.l 
ahmidiml  sireimi.s  in  Ihe  I  liiiled  .Males.  See, 
e  g,..  Ill  al  4  2  (ciliiig,  I  L.  Nadeau  and  M  (  I. 
Bains,  ”  I  I  yd  1 1  dog,  nil  I  i  onneci  i  v  il  y  hel  ween 
headwalei  slieams  and  downslieam  waleis: 
How  scieiii  e  I  an  inloi  in  pol  icy ,"  /i nil  mil  iij 
the  Aiiiei  II  nil  Wniri  /^c.•.oll/cc.•.  Assi n  nil ii ni 
13  118  I  33|2.(MI/|)  (  lollei  lively.  Ihey  help 
shape  Ihe  i  hemn  al.  physn  id.  and  hiologii  al 
I  iilegi  il  y  ol  downsi  I  eani  walei  s.  and  pi  ovule 
niany  ol  Ihe  i.anie  linn  lions  as  non 
headwalei  slieinin.  See,  r  g,  ,  id  al  I  '/lo  I 
8.  4  I  Fill  exaniple.  headwalei  slieaies 
ledin  e  Ihe  anioniil  ol  sedimeiil  deliveied  lo 
downslieam  wiilei.'i  hy  liappnig,  sedimeiil 
hole  walei  and  i  nnoll  See,  eg,  ,  M  I  tielei  ii  h 
and  N  II  A  Intel  son .  "  I  lyiiaei  ics  ol  A  hiol  n 
I ’ill  anielei  s.  .‘adnie  Benioval  and  .'aMlnneiil 
Beliailion  in  .‘nnnniei  Hi  y  Headwalei  .'dieaiii 
ol  Weslei  II  (  Il  eg.on,  "  I  lyiliiiliiiiliig,in  .1/9  I  IS 
I  1998)  I  lead  walei  si  i  eanis  .shape  1 1  vei 
(  hail  eels  hy  in  i  nmi  da  I  ing,  and  g,i  ad  na  1 1  y  oi 
episodn  ally  ieleasin|',  .sedmieni  and  laig.e 
woody  del  II  is  inlo  li  vei  i  him  neks.  I  hey  me 
also  lesponsilde  lot  mosi  mili  ienl  cycling, 
and  lemovid,  and  Ihns  h inistoi m m)>,  and 
1  han)',in)',  Ihe  amoniil  ol  nnliieiil.s  deliveied 
lo  downslieam  waler.s.  See,  e  g,.,  Beporl  al  4 
18  (ciling.  It.)  I’elerson,  el  nl.,  “(  ionlrol  oi 
Nili(i)’,en  Fixpoil  Irom  Walershed.s  hy 
I  leadwalei  .Sireams,"  Sriinire  2.92;  8(i  9(1 
(2.9(1 1  )).  A  close  conneclioii  exisks  hel  ween 
ihe  waler  qniilily  ol  lhe.se  sireams  and  Ihe 
waler  (|nalily  ok  Iradilional  mivig.alde  walers, 
inlerslale  walers,  and  Ihe  lerrilorial  seas.  See, 
eg.,  .Slide  III  ( )hio  Finvirimmenlal  I ‘nil  eel  ion 
Agency,  NoniininI  Source  Inifincis  on 
I’rininry  I lendwnler  SIrennis  (Goinmhns,  OH: 
Ohio  Finvironmeninl  l‘rolectioii  Agency, 

2903).  Aclivilies  such  a.s  discharging  a 
pollnlani  inlo  one  |)arl  of  llie  tributary  system 
are  well-documented  to  affect  other  jiarls  of 
Ihe  system,  even  when  the  jioint  of  (li.scharge 
is  far  u]).stroam  from  the  navigable  water  that 
experiences  tbe  effect  of  the  discharge.  See, 
e.g.,  F.M.  Dunnivant  and  E.  Anders,  A  Basic 
Introduction  To  Pollutant  Fate  and 
Transport:  An  Integrated  Approach  With 
Chemistry,  Modeling,  Bisk  Assessment,  and 
Environmental  Legislation  (Hoboken,  N): 

John  Wiley  &  Sons,  Inc.,  2006). 

Headwater  streams  provide  unique  habitat 
and  protection  for  amphibians,  fish,  and 
other  aquatic  or  semi-aquatic  species  living 
in  and  near  the  stream  that  may  use  the 
downstream  waters  for  other  portions  of  their 
life  stages.  See,  e.g..  Report  at  1-8;  J.L.  Meyer, 
et  al.,  “The  Contribution  of  Headwater 
Streams  to  Biodiversity  in  River  Networks,” 
Journal  of  the  American  Water  Resources 
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Association  43(1):  86-103  (2007).  They  also 
serve  as  migratory  corridors  for  fish. 

Trihutaries  can  improve  or  maintain 
biological  integrity  and  can  control  water 
temperatures  in  the  downstream  waters.  Sac, 
Report  at  4-14  (citing). I,.  Rhersole,  at. 

(il.,  “(iold  water  patches  in  warm  streams: 
I’hysicochemical  characteristics  and  the 
inlluence  of  shading,”  journal  of  the 
American  Water  liesources  Association 
3():3.')r)-  3(iH  (2003);  H.  (;ai(ln(!r,  and  1’.). 
.Sullivan,  ‘‘.S|)atial  and  t(!m))oral  stream 
leiiipeialure  |>redi(:tion:  Mochtliiig 
noiistatitaiary  leinpcaal  covai  iance 
.slnicliiies,”  Water  Itesonrees  ltesean:li  40:1 
tl  (2004 );  M  R.  joliii.siiii,  et  at.,  " I  l.so  ol 
.'.palially  explicit  pliy.sicoi.lieiiiical  data  In 
nata.sine  ilnwii.slreain  ini|ia(.l:.  nl  laiadwalei 
slieain  (li;,l  ill  haiice.”  Walri  lla.miii  n. 

Ilr;,rairli  4li:  VV00,'i2,(i  ( 2.0  I  0))  I  lead  wa lei 
.‘.lieaiii.s  aif.n  pinvide  ieiii)'e  lialiilal  Ini 
I  I vei  me  ni )'aiiiMiei  Miet  i iip^  pi niei  linn  li niii 
leiii peial  III e  exlieiiiei,.  Ilnw  exlieiiiei.,  Inw 
de.Milved  nxy|Miii.  Iiipli  i.edniieiil  levels,  ni 
llie  pieMiiM  e  nl  piedalnis,  pane, lies,  inid 
I  nil  I  pel  I  Inn.  .'•re,  r  ;;  ,  nl  a  I  4  4  2.  |i  il  i  lip,  |  •  i 
Si  1 1 VI 1 1  111  I ,  el  a  I  ,  ")  n  ven  I  le  I  liilinid  sal  In  nil 
|(  III!  niliyni  Inin  li.liawylni  lia)  iildi/alinn  ni 
I  law  t  f.  I  a  net  ,  a  nil  ad  I  and  nniinalal  li  iliiilai  y 
nl  I  lie  I  I  ppei  I'  i  anei  K  i  via  ,  "  I  'aiiiitliaii  l<iai  mil 
I  >1  Ir.lii'iii''.  am  I  Aiimilii  .‘>1  irni  rn  !>  I  I  I  10 
I  I  4I>  (  1004),  K  A  I  iiii  I  y ,  el  a  I  ,  "I  h.e  nl  nma  1 1 
nlieamn  liy  yniiiip,  liinni'  liniil  npawiied  iii  a 
late,"  iiaie.m  lime,  n/  I  he  Aiiiei  ii  an 
l  e.lieilei.  Urn  lely  121.  //  11  1  (  100/),  A  M 
I'nen,  el  al  ,  ".‘iea.'.niial  i  liaiip,en  in  linli 
I  nniinnnily  .ninii  line  nl  inlei  inilleni  nlieane: 
in  die  innidle  leai  lien  nl  llie  I  .nadiaini  liie.in, 

I  ‘ill  I  np,al ."  Imiiiial  nf  I'e.li  /(in/ngp  lei  2, 4li  2.4  0 
(  1000);  M  )  ItnidInnI,  el  al  ,  "hi  ninpy  nl 
|iivende  (  liinnnt  nalninn  in  a  nnial  I  nniinalal 
.nlieain  ni  llie  Ynt  nn  Rivet  dniiniip,e  and  llie 
I  nie  nl  ice  i  nnd  il  inn.n  nn  I  lieii  d  ml  i  ilnil  ii  in 
and  niirvival,”  I  iamiiliiai  liianial  nf  '/.imliiyy 
llevae  I  iaiiailieiilie  I  )e  /.miliiyje  20;2.04.t 
2.0li4  (2.00  I );  M.A.  ( iaini!.,  el  al..  "  Inriiience 
nl  .Miiiiinei  nlieain  leiiiperalme.n  nn  lilack  spnl 
inlenlalinn  ni  juvenile  cnlin  nalninn  in  llie 
(  )rep,nii  ( InasI  Raiip,e,”  'I'ransaelians  nf  llie 
Aiiierieaii  I'isheries  Sneiely  134:  1421  1420 

(2.00!));  Wip,iiip,lnn,  I’.  ).,  el  al.,  ”( inlin  salmnii 
de|ieiideiice  nn  inlermillenl  slreamn,” 
l•'rantiers  in  I'.eolayy  and  the  l\nvirannienl 
4:61  :i-.6 1  8  (20011)).  I  lead  water  si  reams  serve 
as  a  source  of  fond  nialerials  such  as  insects, 
larvae,  and  organic  mailer  lo  nonrish  the  fish, 
mammals,  amphihians,  and  other  organisms 
in  downstream  streams,  rivers,  and  lakes. 

See,  e.g.,  id.  at  4-22,  4-24  (citing  .S.d.,  Fisher, 
and  t;.F.  l.ikens,  "Fnergy  how  in  Rear  Rrook, 
New  Hampshire:  An  integrative  ajiproach  to 
stream  ecosystem  metaholism,”  Ideological 
Monographs  43:421—439  (1973);  ).L.  Meyer, 
“The  microbial  loop  in  flowing  waters,” 
Microbial  Ecology  28:195-199  (1994);  ).B. 
Wallace,  et  al.,  “Multiple  trophic  levels  of  a 
forest  stream  linked  to  terrestrial  litter 
inputs,”  Science  277:102-104  (1997);  R.O. 
Hall,  and  ].L.  Meyer,  “The  trophic 
significance  of  bacteria  in  a  detritus-based 
stream  food  web,”  Ecology  79:1995-2012 
(1998);  R.O.  Hall,  et  al.,  “Organic  matter  flow 
in  stream  food  webs  with  reduced  detrital 
resource  base,”  Ecology  81:3445-3463  (2000); 
T.  Gomi,  et  al.,  “Understanding  processes 
and  downstream  linkages  of  headwater 


systems,”  Bioscience  52:905-916  (2002);  C. 
Augspurger,  et  al.,  “Tracking  carbon  flow  in 
a  2-week-old  and  6- week-old  stream  biofilm 
food  web,”  Limnology  and  Oceanography 
53:642-(i50  (2008)).  llisruptions  in  these 
biological  processes  affect  the  ecological 
func:tions  of  the  entire  downstream  system. 

See,  e.g.,  b.A.  Kaplan,  et  al.,  “Ratlerns  of 
Dissolved  Organic  Garhon  in  Transjxnt,” 
l.iinnology  and  Oceanography  25:  1034-1043 
(1980);  R.l,.  Vannote,  el.  al.,  “  The  River 
Gonlinnnm  Gonce|)l,”  ('.anadian  janriud  of 
Eisheries  and  Aijnalie.  Sciences  ‘.17:  I;t0-:t7 
( 1980).  I  leadwaler  sli'eams  can  help  lo 
mainlain  base  flow  in  llie  larger  rivers 
downsireani,  wliicli  is  parlicniarly  imporlaiil 
in  limes  ol  droiiglil.  See,  eg.,  Reporl  al  4  4, 

4  till  (i  iliiip,  I’  II.  Ilrooks,  and  M.M.  I.eiiion, 
".‘ipalial  varialiilily  in  di.ssolved  orp.aiiic 
mallei  and  moipaiiic  iiiliogeii  i  onceiil i al  ions 
III  a  seiiiiaiid  slieaiii,  .'Ian  I'edio  River. 

A I  i/ona,"  jinn  mil  uf  I  ienpliy.'.ii  a  I  Itei.ean  li 
llliiyeif.i  leiieei.  I  12  (lO  l.'llll.  II  (2(1112), 

I  el/lall,  and  (  I  .'lonisby,  ".'lonii  es  ol 
bai.ellow  III  laipei  i  alt  linienir.  iininp.  Iiai  eis 
lo  develop  a  liolisln  ondei  si  andinp,  ol  iiinoll 
penei  al  ion Imiimd  uf  I  lydinhiyy  t'i9  28/ 

1112  |2(I(I8||  Al  llie  same  lime,  llie  nelwoit 
ol  lieadwalei  slieams  i  an  lepidale  llie  How  ol 
walei  Olio  dowm.lieam  waleii.,  in  il  ipal  nip, 
low  How  and  liipli  How  exlieme'.,  ledni  nip, 
loi  al  and  downslieain  Hoodinp,.  and 
pievenlinp,  exi  ess  eiosion  i  ansed  by 
Hoodinp,  See,  eg,  I  lulled  .'dales,  I  I  .'i  I'd’A 
and  I  I.' d  lA/ A  R.'l  .' a  ml  II  wesi  Waleisbed 
Re.seai  <  li  (  ienlei .  l'l‘A/(>(Ml/lt  (18  /  134  .  A  R.'  •/ 
233(l4(i2.(l(l8  l  lie  l\i  i ili ly.ieal  and 
I  lydiiilnyieid  Siyinlii  aiiee  o/  /'./i/iemeo//  and 
liilei  iiillleiil  Slieaiie.  in  the  And  niid  Sean 
and  Anienean  Sniilliwe'.l  ( Wasliinpl on.  IK! 

I  I  ;  i  Id  ‘A  and  I  I.'  d  lA/ A  R,‘>  .'>onl  li we.sl 
Walendied  Re.seaii  II  ( ienlei .  I.evick  el  al  , 
2(108)  (I.evick  el  al.  ;!(I08) 

I'  .  I'Ipbenieral  and  Inlermillenl  I'l  ibiilai  ies 
.'d)',nilicanlly  Ailed  Hie  (  ilieniical.  I’bysical, 
or  Hiolopical  lnle)',rily  ol  |a)(  I )  ’l'liionp,b  |a)|.3| 
Waler.s 

rribniaries  do  nol  need  lo  How  perennially 
lo  bave  a  sip.nilicani  nexus  lo  downslieain 
walers.  Ap|iroxinialely  of  slreams  across 
llie  I  Iniled  .Slales  (excbidinp,  Alaska)  How 
inlermillenlly  or  epliemerally;  ephemeral  and 
inlermillenl  slreams  are  parlicniarly 
|irevalenl  in  the  arid  and  semi-arid 
.Sonlbwesl,  where  they  account  for  over  8 1 '% 
of  slreams.  I.evick  el  (d.  2008.  I)es])ile  their 
intermittent  or  eirhemeral  How,  these  streams 
nonetheless  jrerform  the  same  important 
ecological  and  hydrological  functions 
documented  in  the  scientific  literature  as 
jrerennial  streams,  through  their  movement 
of  water,  nutrients,  and  sediment  to 
downstream  waters.  Id.  The  importance  of 
intermittent  and  ephemeral  streams  is 
documented  in  a  2008  peer-reviewed  report 
by  era’s  Office  of  Research  and 
Development  and  the  U.S.  Department  of 
Agriculture’s  Agricultural  Research  Service, 
which  addresses  the  hydrological  and 
ecological  significance  of  ephemeral  and 
intermittent  streams  in  the  arid  and  semi-arid 
Southwestern  United  States  and  their 
connections  to  downstream  waters;  the  report 
is  a  state-of-the-art  synthesis  of  current 
knowledge  of  the  ecology  and  hydrology  in 
these  systems.  Id. 


Intermittent  and  ephemeral  streams  are 
chemically,  physically,  and  biologically 
connected  to  downstream  waters,  and  these 
connections  have  effects  downstream.  See, 
e.g.,  id.  In  some  areas,  stormflows  channeled 
into  alluvial  floodplain  aquifers  by 
intermittent  and  ephemeral  streams  are  the 
major  source  of  annual  strenmllow  in  rivers. 
Rerenniid  flows  are  nol  necessary  for 
chemical  connections.  Reriodic  flows  in 
ephemeral  or  intermittent  tributaries  can 
have  a  strong  influence  on  biogeoclieinislry 
by  connecting  Ihe  channel  and  otliei' 
landscape  elenienls.  See,  e.g.,  Reporl  al  4  16 
( citing  I  I.M.  Videll ,  cf.  (d.,  “Hiogeocbeniicid 
and  Metabolic  Responses  lo  Ibe  Flood  I’ldse 
in  a  .'ieiniarid  I' lood|)linn,”  Eenlngy  8I>|  I ): 

22.(1  2.34  |2.(KI!)|).  I  bis  tipisodic  i.innie<  lion 
<  an  be  vei  y  inipoi  lanl  lor  I  iiinsni  il  I  inp,  a 
Mibstantial  ainoniil  ol  nialiaiid  into 
downslieain  iivei.s.  See,  eg.,  n!  (i  ilinp, 

Nadeau  and  Rains  (2002))  Iqilienieial  deseil 
slieams  liave  been  t.liowii  lo  ex|ioil 
pai  I  II  II  lai  I  y  li  ipli  sod  one ii I  loadi  iip.ii.  S>ee.  eg. 
11/  al  4  I O  (1  il  oip,  M  A  I  lasiani , 

"I  II  ISO  I  val  loin,  ol  Desei  I  food  Hoi  es,"  1 .111  III 
Sin  fm  e  I'lni  e•,•,el,  and  ! .aiiilfm  m-.  I  '•  4  8  1  III') 

I  1990))  Isplieiiieial  slieams  1  an  also 
lem  pin  III  1 1  y  and  ellei  lively  r.l  01  e  laipe 
amoiiiilr:  ol  r.ei I  mieiil  dial  would  oHiei  we. e 
wash  dowiir.l  I  earn .  1  mil  1  ibnl  mp,  lo  llie 
mamleiiani  e  ol  dowie.lieam  watei  ipiabty 
and  pi  III  liii  live  I  e.li  babilal  S>ee,  eg  ,  ! ,  II 
I  linn  an,  el  nl  ,  "  I  1  am. pin  I  ol  Road  .'an  lai  e 
.'aidmieiil  lliiimpli  Ispbemeial  .'dieam 
(  !liannel.s,''  l4''o/e;  //esomees  Ihillel in 
Ml  119(1982)  I  bis  tenipoiai  y  r.loiap,e  ol 
sedmieni  tlins  belps  mamlam  Hie  1  liemii  al 
ami  biolopii  inlep,iily  ol  down.slieam  waleir. 

I  be  Re  pill  I  pi  ovules  ease  r.l  nil  ies  ol  plan  le 
r.lieamr.  and  .'ionlliwer.l  inlei  niitleiit  and 
epbemeial  r.lieamr;.  Iwo  r.lieam  types  wbor.e 
jm  i.sdii  tioiial  .slainr.  bar;  been  called  mio 
ipier.lion  in  Hie  past.  I  liisse  ease  r.lndier; 

Il ip,li bp,lil  llie  importance  ol  llier;e  slreamr;  lo 
dowiir;! I eiim  waler.s,  der;pile  Ibeir  siinill  .si'/.e 
and  eplieineral  or  interniilleni  Mow  lep.ime. 
I’rairie  slreainr;  are  Ireipienlly  snbjecled  lo  Hie 
exiremes  ol  dryinp,  and  Hoodinp,,  and 
inlermillenl  or  Hasliy  bydrolop,y  is  prevalenl 
in  river  networks  lbronp,bonl  mosi  of  llie 
( I  real  I ‘la  ins.  Report  al  4  40  (cil  inp,  W.). 
Mallliews,  “Norlli  American  Rrairie  .Streams 
as  .Systems  for  ficological  .Sindy,”  Jnnrnal  of 
Ihe  North  American  lienihologieal  Society 
7:387  409  (1  !m8):  A.V.  'Aide,  et  al.,  “Tin! 
Rliysicochemislry,  Flora,  and  Fauna  of 
Intermiltrrnl  Rrairie  .Streams:  A  Review  of  the 
l.iterature,”  United  Slates  Fish  and  Wildlife 
Service  Biological  Beporl  89:1-44  (1989); 

N.L.  I’off,  “A  Hydrogeography  of  Unregulated 
Streams  in  the  United  States  and  an 
Examination  of  Scale  Dependence  in  Some 
Hydrological  Descriptors,”  Freshwater 
Biology  36:71-91  (1996);  W.K.  Dodds,  et  al., 
“Life  on  the  Edge:  The  Ecology  of  Great 
l^lains  Rrairie  Streams,”  Bioscience  54:205- 
216  (2004)).  Rrairie  streams  typically 
represent  a  collection  of  spring-fed,  perennial 
pools  and  reaches,  embedded  within  larger, 
intermittently  flowing  segments.  Id.  at  4-55 
(citing  T.R.  Labbe,  and  K.D.  Fausch, 
“Dynamics  of  Intermittent  Stream  Habitat 
Regulate  Rersistence  of  a  Threatened  Fish  at 
Multiple  Scales,”  Ecological  Applications 
10:1774-1791  (2000)).  These  streams  have 
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f.i|’iiili(  mil  I  liiuiiii  III.  |iliviii<  III,  mill  liiiilii|'.ii  III 
I  Iiiiiini  IIIIIIII  III  iliiwiil.l  iiimil  Willnil..  iliii.|iiln 
im  IniiM  VII  iillni III  II III  III  li  ii.li II II  II I  I II mi  ill 
III)', limit  liv  ii)’>i'  iilliiiii,  wiilni  I  iii|  II  miiiliiiiml . 
vviili'i  U'itliiliiiwiilii,  mill  iitlini  liiiiiimi 
III  liviliiiii.  mill  lliii  I  liiillim)'ii!i  lliiiim 
iilli'iiit  II mi:  I  I iiiilii  lilt  iii:i.iii.Mii|'.  i  i mimi  1 1  vit y 
III  (l  iliii)’,  W  I  Miillliiiwi:.  mill  II  W 
Ki  il  liiiimii,  "  I  nil  iMiiii  II  I  il  I  Ini i nil)', II 
(  Inn  mil  I  i  vil  V,  I  )i  iiinii)’ii  A  inn  mnl  Kn)'nniiil 
'i|ini.hii:  Kii  linnss  (in  l''i!;lin.>:  iil  llin  Ininiiiii 
I  li)’li liiinis  in  ArkmiMis,”  Aiiifricaii  Miilliiiiil 
NtitiinilisI  i:i?l:l  Ml  ( I  !MI«);  W.  K.  I  IimIiIi;,  c/ 

((/.,  “I, ill)  ini  llin  l'i(l)',n:  'I'lin  I':i:(iI(i)',y  (iI  ( Irniit 
I’Iniii.';  I’niirin  .Sirninns,”  Uiosrionct'  Ii'liZd!) 

Xl(i  (ZIKH)).  'I'lin  iiKisI  iiolnliln  coiinnclinns 
iii'n  vin  HoimI  |>r(i|in^nlinn,  cdninniinninil 
sndiinnni  lnins|>(ii'l,  nnirinni  rnlnnlidii,  mid 
llin  nxtnnsivn  lnm.s|)drl  and  indvnnmnl  (d  lisli 
.sjincin.s  (including’  n^^.s  and  larvan) 
llii'du^lidiil  tlmso  iinlwdik.s.  /(/.  at  d-.ST)  ((:ilin}> 
ll.l''.  Matthai,  I'loods  of  func  /.‘td'.'i  to  Soolli 
ridllo  liivor  Ikisio,  (ktlorado,  Watnr  Siijijily 
l’{i])or  1H50-H  (W(i.sliiiif>ldii,  IJCl;  U.S. 

(aididf’ical  Survoy,  llKitl);  A.),  llorowit/.,  ct 
(il.,  ‘"I'ho  Kffoc.t  of  Mining  on  tho  Sndiinont- 
trac'.o  Hloinont  Cioochomistry  of  Cioros  from 
the  Cihnyenno  River  Arm  of  Lake  Oahe,  South 
Dakota,  USA,”  Chemical  Geo/ogy  67:17-33 
(1988):  DC  Marron,  “Tho  Transport  of  Mine 
Tailings  as  Suspended  Sediment  in  the  Belle 
Fonrche  River,  West-central  South  Dakota, 
USA,”  International  Association  of 
Hydrologic  Sciences  184:19-26  (1989);  W.K. 
Dodds,  et  ah,  “Nitrogen  Transport  from 
Tallgrass  Prairie  Watersheds,”  Journal  of 
Environmental  Qua/ity  25:973-981  (1996); 

K.D.  Fausch,  and  K.R.  Bestgen,  “Ecology  of 
Fishes  Indigenous  to  the  Central  and 
Southwestern  Great  Plains,”  in  F.L.  Knopf 
and  F.B.  Samson,  ed..  Ecology  and 
Conservation  of  Great  Plains  Vertebrates, 

(New  York,  NY:  Springer-Verlag,  1997),  pp. 
131-166;  S.P.  Platania,  and  C.S.  Altenbach, 
“Reproductive  Strategies  and  Egg  Types  of 
Seven  Rio  Grande  Basin  Cyprinids,”  Copeia 
1998:559-569  (1998);  K.M.  Fritz,  and  W.K. 
Dodds,  “Resistance  and  Resilience  of 
Macroinvertebrate  Assemblages  to  Drying 
and  Flood  in  a  Tallgrass  Prairie  Stream 
System,”  Hydrobiologia  527:99-112  (2004); 
K.M.  Fritz,  and  W.K.  Dodds,  “Harshness: 
Characterization  of  Intermittent  Stream 
Habitat  over  Space  and  Time,”  Marine  and 
Freshwater  Research  56:13-23  (2005);  N.R. 
Franssen,  et  ah,  “Effects  of  Floods  on  Fish 
Assemblages  in  an  Intermittent  Prairie 
Stream,”  Freshwater  Biology  51:2072-2086 
(2006):  R.B.  Alexander,  et  ah,  “Differences  in 
Phosphorus  and  Nitrogen  Delivery  to  the 
Gulf  of  Mexico  from  the  Mississippi  River 
Basin,”  Environmental  Science  S'  Technology 
42:822-830  (2008);  J.S.  Perkins,  and  K.B. 
Gido,  “Stream  Fragmentation  Thresholds  for 
a  Reproductive  Guild  of  Great  Plains  Fishes,” 
Fisheries  36:371-383  (2011)). 

.Southwestern  intermittent  and  ephemeral 
streams  exert  strong  influences  on  tho 
structure  and  function  of  downstream  waters, 
and  tho  c:a.so  study  (included  in  the  Royiort) 
echoes  many  of  tho  findings  of  tho  functions 
of  inlormittoni  and  eyihemeral  tributaries 
gonerally,  which  are  do.scrihod  above.  The 
case  study  focuses  on  the  heavily  studied  .San 
Pedro  Rivor,  located  in  southeast  Arizona,  in 
particular,  as  a  representative  exam|>le  of  the 


liViliiilii)'H  III  I  mini  VII II  mill  lliii  i  iiiiiiiii  livity  nl 
1 1  vi'i  ri  III  1 1 II I  .'  Il  M  il  II  wiinI  .  I  III  I  III  fill  II  Kill  II I  iiiir. 

11  viilniM  II  I  nliivmil  li  i  i  il  Inn  !  Ii  n il  li  wiii.lin  ii 
l.linmin:  I  tin  i  liniiiii  iil.  |iliyMi  iil.  mnl 
liiiilii)',ii  III  I  imiini  liiiin:  iil  .'liml  li  wn.>:lni  ii 
mini  iiiiltniil  mnl  n| iliniiini  ii I  '.liniiiin: 
lii)',li  I  i)',lilnil  III  I  III)  I  iiMi  lit  ml  y  mn  .mi  in  mm  i /nil 
Imliiw  Tliiwi:  liiim  npliniiiniiil  slinmm:  mn 
imn  III  llin  iiiiijiii  ill  ivni.'i  iil  1 1  in  ilyiimiiii 
liydiiilii)',y  III  .‘>imlliwni:l  livin':  (pmtii  iilmly  iil 
IIimmIs  iliii  iii)',  lll(lll■:ll(ln  snasoii.':.  Id.  iil  4  lid. 

4  1)7  (i.iliii)',  I )( :  ( looili  ii  II,  el  ah,  "l.imiai  ily 
(il  Basin  Rnspoiisn  as  a  T'imi:l ion  lit  .Sciilii  in 
a  .Siniiiariil  Walnrshnd,”  Walei  Hesnmce.'; 
Uest'arch  33:7.9!il  2965  (19!t7);  F.  Yuan,  and 
,S.  Miyamoto,  “( lharacterist  ics  ot  ( ixygeii  18 
and  Donterinm  Goniposilion  in  Waters  liom 
the  Pecos  River  in  American  .Southwest,’' 
Chemical  Ceology  255:220  230  (2008)). 
Downstream  river  fishes  and  invertebrates 
are  adapted  to  the  variable  flow  regimes  that 
are  influenced  strongly  by  e|)hemoral 
trihntary  systoms,  which  provide  isolated 
pools  as  refuges  for  fish  during  dry  jierinds. 

Id.  at  4-68  to  4-()t)  (citing  K.R.  )()hn, 

“.Survival  of  Fish  in  Intermittont  .Streams  of 
the  Ghirichna  Mountains,  Arizona”  Ecology 
45:112-119  (1964);  T.R.  Lahhe,  and  K.D. 
Fausch,  “Dynamics  of  Intermittent  Stream 
Habitat  Regulate  Persistence  of  a  Threatened 
Fish  at  Multiple  Scales,”  Ecological 
Applications  10:1774-1791  (2000);  J.N. 

Rinne,  and  D.  Miller,  “Hydrology, 
Geomorphology  and  Management: 
Implications  for  Sustainability  of  Native 
Southwestern  Fishes,”  Reviews  in  Fisheries 
Science  14:91-110  (2006);  D.A.  Lytle,  et  ah, 
“Evolution  of  Aquatic  Insect  Behaviors 
across  a  Gradient  of  Disturbance 
Predictability,”  Proceedings  of  the  Royal 
Society— Series  B  275:453-^62  (2008)). 
Ephemeral  tributaries  in  the  Southwest  also 
supply  water  to  mainstem  river  alluvial 
aquifers,  which  aids  in  the  sustaining  river 
baseflows  downstream.  Id.  at  4-64  (citing  DG 
Goodrich,  et  ah,  “Linearity  of  Basin  Response 
as  a  Function  of  Scale  in  a  Semiarid 
Watershed,”  Water  Resources  Research 
33:2951-2965  (1997);  J.B.  Gallegary,  et  ah, 
“Rapid  Estimation  of  Recharge  Potential  in 
Ephemeral-Stream  Ghannels  using 
Electromagnetic  Methods,  and  Measurements 
of  Ghannel  and  Vegetation  Gharact eristics,” 
Journal  of  Hydrology  344:17-31  (2007)). 
Ephemeral  tributaries  export  sediment 
downstream  during  major  hydrologic  events; 
the  sediment,  in  turn,  contributes  to 
materials  that  comprise  alluvial  aquifers  and 
shape  the  fluvial  geomorphology  (the  science 
of  how  rivers  and  streams  form  given  the 
landscape  setting)  of  downstream  waters.  Id. 
at  4-65  (citing  G.G.  Nanson,  and  J.G.  Groke, 
“A  Genetic  Glassification  of  Floodplains,” 
Geomorphology  4‘.459-43G  (1992)).  The 
nutrient  and  biogeochemical  integrity  of 
downstream  Southwestern  rivers,  .such  as  the 
San  Pedro  River,  is  heavily  influenced  by 
nutrient  export  from  ephemeral  tributaries 
after  .storm  flow  events.  Id.  at  4-18,  4-6() 
(citing  P.D.  Brooks,  and  M.M.  l.einon, 
“.Spatial  Variability  in  Dissolved  Organic 
Matter  and  Inorganic  Nitrogen 
Goncentralions  in  a  .Semiarid  .Stream,  San 
Pedrn  River,  Arizona,”  loariial  of 
( leophysical  ResearchHiogeoscieiices 
1 1 2:G()3.St(5  (21)1)7)).  Exionsive  downstream 
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(  lin)'.ni  y.  cl  ill.,  "An  Li  nsy.nlniii  I’ni.npni  livn  nl 
R  i  |im  inn  '/.nim.'::  T'ni.iis  nii  I  .i  iiks  lint  wen  11 
I. mill  mill  Wilier, "  /(in.'.i  iniK c  4  I  :!>4(l  !i!il 
(  1991  );  R.|.  Naimaii,  cl  ah.  Ulitinia:  /','cn/n;;\'. 

( kmscrvaliitn,  and  Mimaj'.cmcnl  0/ 

SIrciimsidc  Ciniananilics  (BiiiTni)',lnii,  MA: 
Elsevier,  Inc.,  2(l()r));  ).G.  .Slidiiiherg.  cl  ah, 
“Effecis  of  .Stream  Elow  liilermilleiicy  on 
Riparian  Vegelalion  oi  a  .Semiarid  Region 
River  (.San  Pedro  River,  Arizona),”  River 
Hcscarch  and  Applicalions  21 :92.5-9,'t8 
(2()(),5).  M.  Baillio,  cl  ah,  “Qnanlifying  Water 
.Sources  to  a  .Semiarid  Riparian  Ecosystem, 

.San  Pedro  River,  Arizona,”  loarnal  of 
Geophysical  Research  1 12:G()3.S()2  (2007); 
National  Rosoarch  Gnnncil,  Riparian  Areas: 
Eanclions  and  Siralegies  for  ManagemenI 
(Washington,  DG:  National  Academy  I’ress, 
2002)). 

I'l.  Trilnitary  Lakes,  Ponds,  and  Wetlands 
Significantly  Affect  the  Ghemical,  Physical, 
or  Biological  Integrity  of  (a)(1)  Through  (a)(3) 
Waters 

As  discussed  elsewhere  in  this  preamble, 
riparian  and  floodplain  wetlands  have  a 
significant  nexus  to  downstream  waters,  and 
wetlands  that  are  tributaries  are  a  subset  of 
such  wetlands.  The  fact  that  a  wetland 
tributary  is  in-stream  often  enhances  its 
ability  to  filter  pollutants  and  contaminants 
that  would  otherwise  make  it  downstream; 
in-stream  wetlands  also  attenuate 
floodwaters.  Lakes  and  ponds  serve  many 
important  functions  that  affect  the  chemical, 
physical,  and  biological  conditions 
downstream.  Lake  tributaries  can  act  as 
sinks,  storing  floodwaters,  sediment,  and 
nutrients,  as  these  materials  have  the 
opportunity  to  settle  out,  at  least  temporarily, 
as  water  moves  through  the  lake  to 
downstream  waters.  See,  e.g.,  R.W.  Phillips, 
et  ah,  “Gonnectivity  and  Runoff  Dynamics  in 
Heterogeneous  Basins,”  Hydrological 
Processes  25(19):  3061-3075  (2011).  The 
attenuation  of  floodwaters  can  also  maintain 
stream  flows  downstream.  Id.  Lakes,  as  with 
other  tributaries,  can  also  act  as  sources, 
contributing  flow,  nutrient,  sediment,  and 
other  materials  downstream.  Total  Maximum 
Daily  Loads  (TMDLs)  for  nutrients  have  been 
established  for  many  in-stream  lakes  across 
the  country  in  recognition  of  tho  ability  of 
lakes  to  transport  nutrients  downstream, 
contributing  to  downstream  impairments. 

See,  e.g.  Maine  Department  of  Environmental 
Protection,  Phosphorus  Control  Action  Plan 
and  Total  Maximvm  Daily  (Annual 
Phosphorous)  Ixtad  Report,  Daigle  Pond,  New 
Canada,  Aroostook  County,  Maine,  Daigle 
Pond  I'GAP— TMDL  ReiKirt,  Maine  DEIM.W— 
()7){9  (Maine  Dl'iP,  2()()(>);  U..S.  Environmental 
I’roloclion  Agency,  “.Section  6  Echo  Park 
Lake  TMDLs,”  has  Angeles  Area  hikes 
I'MDhs,  lamiary  2011  Revised  Dnifl  (201 1 ). 
Lakes  can  also  serve  as  hahilal  lor  species 
lhal  then  move  downstream.  T'or  iiislance, 
brook  li'oiil  lhal  are  stocked  in  headwater 
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I II  i|  III  till  iiinn  III  niilivn  In.li  !i|ini  in.';,  sin  li  ii'i 
I  nlllniiiil  tninl,  iliiwnniiniini.  Sci’,  l■./;..  |  It 
I  Inninini ,  I'/  If/.,  "  A I  inn  In  viisiiins  in  Ai|niil  ii 
I'iniisy.'iinnis:  'I'liwmil  ini  I  Inilnislmnliii)',  iit 
Itiiiiik  rniiil  liiviisiiin.s  mill  riilnnliiil  lni|iiii:ln 
on  Inliinil  ( lull liriiiil  rniiil  in  Wn.sinin  Niirlli 
Amni  icii,”  lll•\'il•ws  in  l•'ish  Hiolnyy  nnd 
/''/.s/ii.'i/c.s-  \2{A):  .'17,'t  Mill  (7.0(17).  I'lir  oxmnpin, 
nim  iiiilivn  Ironl  wnrn  inlroiliicnil  in 
liniiilwiilnr  li'iliiiliiry  liikn.s  In  llin  l.illln  Knni 
Kivnr  in  llin  snnilinrn  Sinrifi  Nnviidii  mid 
di.spnisnd  diiwnstrnmn,  cmi.sing  Ihn  nnm- 
nxlinclinn  nl  llin  inilivn  l.illln  Knrn  ^oldnn 
Ironl.  K.A.  Kiuijip,  mid  K.K.  Mdlllinws, 

“MITncl.s  on  Noniidlivn  l•'i.slln.s  on  Wildnrnn.ss 
I.dkn  I'lco.sy.stnins  in  Ihn  Sinrni  Nnvddd  diul 
Kncoinniniuldlions  for  Rndiiciiig  Iinpdcls,”  in 
I).  N.  C;oln,  cl  ah,  nd.,  Wilderness  Science  in 
(I  I’iinc  of  Cbanye  (Conference,  Volume  5: 
Wilderness  Ecosystems,  Threats,  and 
Management,  Missonia,  Montano,  May  23- 
27,  1090, 1’rocondings  KMKS-P-15-V()L-5 
(Ogdon,  UT:  U.S.  Dopartment  of  Agriculluro, 
Forest  Service,  Rocky  Mountain  Research 
Station,  2000),  312-317.  These  studies 
demonstrate  the  ability  of  organisms  to  travel 
from  tributary  lakes  to  downstream  waters, 
which  is  not  limited  to  just  non-native 
species;  many  other  species  can  also  move 
downstream  and  back  again. 

One  type  of  wetlands  located  in-stream  are 
unidirectional  wetlands  that  are  connected  to 
the  river  network  through  a  channel  (e.g., 
wetlands  that  serve  as  stream  origins;  a 
definition  of  “unidirectional  wetlands”  can 
be  found  in  part  I  section  4.B  above).  These 
tributary  wetlands  are  generally  exemplary  of 
tributary  wetlands  as  a  whole,  and  because 
the  Report  focuses  in  part  on  these  wetlands, 
they  are  discussed  here  in  further  detail. 
These  are  wetlands  from  which  a  stream 
channel  originates.  Report  at  5-1  to  5-2. 

They  are  part  of  the  stream  network  itself, 
and  along  with  first-  and  second-order 
streams,  form  the  headwaters  of  the  river 
network.  Such  wetlands  have  a  direct 
hydrologic  connection  to  the  tributary 
network  via  unidirectional  flow  from 
wetland  to  the  headwater  stream.  Channel 
origin  wetlands  generally  have  important 
chemical,  physical,  and  biological  effects  on 
(a)(1)  through  (a)(3)  waters,  including 
hydrologic,  water  quality,  and  habitat 
functions,  regardless  if  the  outflow  from  the 
wetland  to  the  stream  is  perennial, 
intermittent,  or  ephemeral.  Id.  Like  other 
wetlands,  wetlands  that  serve  as  .stream 
origins  can  transport  channel-forming 
.sediment  and  woody  debris,  transport  stored 
organic  matter,  remove  and  transform 
(lollutants  and  excess  nutrients  such  as 
nitrogen  and  ])ho.s])horus,  attenuate  and  store 
flood  waters,  coiitrihnte  to  stream  haseflow 
through  groundwater  recharge,  and  provide 
hahilal  for  breeding  fish,  am|>hihians, 
reptiles,  liirds,  and  oilier  a(|uati(:  and  semi- 
aipialic  species  lhal  move  from  the  wetlands 
III  the  river  network.  Id.  at  .'>  4  1. 
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ill  (  liil i Iiii  11  ill  Viirniil  I’ools,"  WrI hinds 
7.ll::i'1/  :i(i7,  (7(1011);  I  R.  Miirley,  rl  nl.,  "  I  lie 
Role  III  I  leailwiiler  Wei  limils  in  Allei  iii|>, 
.Slieamllow  ami  ( iliemisiry  in  a  Maine,  I  I.SA 
( lalcimieni,"  Imirnnl  nf  Ihr  Amerirnn  Water 
llesonrces  Assoeinlion  47:337  .340  (701  1)). 
Reg.arilless  of  Ihe  permanence  of  How,  such 
wetlands  have  an  im|iacl  on  downsiream 
water.  Id.  al  5  1  to  5-7.  Welland  seeji.s,  lor 
example,  can  form  where  groniniwaler 
discharges  from  breaks  in  slope.  Id.  al  5—21 
(citing  n.R.  Hall,  el  (d.,  “Fnvironmental 
Influences  on  I’lant  Species  Conqiosition  in 
Croimd-waler  .Seeps  in  the  Catskill 
Mountains  of  New  York,”  Wetlands  21:125- 
134  (2001);  M.A.  O’Driscoll,  and  D.R. 

DeWalle,  ".Seejis  Regulate  Stream  Nitrate 
(kmcentration  in  a  Forested  Appalachian 
C’.atchment,”  Journal  of  Environmental 
Q(io//fy  39:420-431  (2010)).  They  often  have 
perennial  connections  to  the  stream, 
providing  important  sources  of  water 
downstream,  particularly  during  summer 

ba. seflow.  Id.  at  5-22  (citing  T.R.  Morley,  et 

al. ,  “The  Role  of  Headwater  Wetlands  in 
Altering  Streamflow  and  Chemistry  in  a 
Maine,  USA  Catchment,”  Journal  of  the 
American  Water  Resources  Association 
47:337-349  (2011)).  In  Maine,  for  example, 
seeps  were  found  to  provide  40  to  80%  of 
stream  water  during  baseflow  periods.  Id.  In 
other  cases,  surface  connections  between 
channel  origin  wetlands  and  streams  are 
intermittent  or  ephemeral.  For  example, 
California  vernal  pools  spill  water  a  great 
number  of  days  during  the  years  via 
channels,  providing  water  downstream.  Id. 
(citing  M.C.  Rains,  et  al.,  “The  Role  of 
Perched  Aquifers  in  Hydrological 
Connectivity  and  Biogeochemical  Processes 
in  Vernal  Pool  Landscapes,  Central  Valley, 
California,”  Hydrological  Processes  20:1157- 
1175  (2006);  M.C.  Rains,  et  al.,  “Geological 
Control  of  Physical  and  Chemical  Hydrology 
in  California  Vernal  Pools,”  Wetlands 
28:347-362  (2008)).  In  addition  to  surface 
water  connections,  groundwater  flow  can 
hydrological ly  connect  wetlands  that  serve  as 
stream  origins  with  the  stream  network.  Id. 

at  5-23. 

The  hydrologic  connection  of  the  wetland 
to  the  stream  can  affect  streamflow  by 
altering  baseflow  or  storm  flow  through 
several  mechanisms,  including  surface 
storage  and  groundwater  recharge.  Id.  at  5- 
25.  Studi(?s  at  the  larger  scale  have  shown 
that  wetlands,  by  storing  water,  reduce  peak 
slreamflows  and,  thus,  downstream  flooding. 
Id.  (citing  ).  jacques,  and  1).  L.  Loren/., 
Techniijnes  for  Estimating  the  Magnitude 
and  Ereqnency  of  Eloods  of  tingauged 
Streams  in  Minnesota,  Report  87-4170 
(Washinglon,  IKk  II..S.  Ceological  .Survey, 
1988);  Viniiig,  K.tk,  .Simnlalion  of 
Sireamflow  and  Welland  Storage, 
SInrkweniher  (Coulee  Snhhasin,  North 
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( leiilii|’,ii:iil  Sill  vey  (  Ipeii  Fi In  Re|iiii  I  7007 
I  I  liO  (Resliiii,  VA:  I  I..S.  ( leiilii)>,ii;iil  .Survey, 
7007),  3li  p.).  Ill  siiiiie  cases,  liiiwever,  wlieie 
wellaiiils  llial  serve  as  slream  nrip.iiis  am 
already  saliiraled  |iriiir  lo  raioiall,  lliey  can 
convey  slorinwaler  ipiickly  iliiwnslreain  and 
I  Inis  acinally  increase  Hood  |ieak.s.  Id.  al  277 
(ciling  Bay,  R.,  "Rnnoff  li'om  .Small  Peatland 
Walerslieds,”  Journal  of  Hydrology  9:90  107 
( I9()9);  A.  Bnllock,  and  M.  Acreinan,  "Tlie 
Role  of  Wetlands  in  the  Hydrological  C.ycle,” 
Hydrology  and  Earth  System  Sciences  7:358- 
389  (2003)).  This  is  because  Ihe  wetland  soil, 
if  completely  saturated,  cannot  store  any 
additional  water,  making  the  wetland  enable 
to  store  Boodwater. 

Wetlands  that  .serve  as  stream  origins  have 
important  chemical  connections  to 
downstream  waters  that  affect  the  integrity  of 
those  waters.  These  wetlands  contain  diverse 
microbial  populations  that  perform  various 
chemical  transformations,  acting  as  source  of 
compounds  and  influencing  the  water  quality 
downstream.  Id.  at  5-28  (citing  K.R.  Reddy, 
and  R.D.  DeLaune,  Biogeochemistry  of 
Wetlands:  Science  and  Applications,  774  p. 
(2008)).  Sulfate-reducing  bacteria  found  in 
some  headwater  wetlands  produce 
methylated  mercury,  which  is  then 
transported  downstream  by  surface  flows.  Id. 
(citing  O.K.  Linqvist,  et  al.,  “Mercury  in  the 
Swedish  Environment — Recent  Research  on 
Causes,  Consequences,  and  Remedial 
Measures,”  Water  Air  and  Soil  Pollution 
55:xi-xiii  (1991);  G.  Mierle,  and  R.  Ingram, 
“The  Role  of  Humic  Substances  in  the 
Mobilization  of  Mercury  from  Watersheds,” 
Water  Air  and  Soil  Pollution  56:349-357 
(1991);  C.T.  Driscoll,  et  al.,  “The  Role  of 
Dissolved  Organic  Carbon  in  the  Chemistry 
and  Bioavailability  of  Mercury  in  Remote 
Adirondack  Lakes,”  Water  Air  and  Soil 
Pollution  80:499-508  (1995);  B.A.  Branfireun, 
et  al.,  “In  situ  Sulphate  Stimulation  of 
Mercury  Methylation  in  a  Boreal  Peatland: 
Toward  a  Link  Between  Acid  Rain  and 
Methylmercury  Contamination  in  Remote 
Environments,”  Global  Biogeochemical 
Cycles  13:743-750  (1999)).  Wetlands, 
including  those  that  serve  as  .stream  origins, 
arc  the  principle  sources  of  dissolved  organic 
carbon  (DOC)  in  forests  to  down.stream 
waters.  Id.  (citing  P.).  Mulholland,  and  E.J. 
Kuenzler,  “Organic  (iarbon  Export  from 
Upland  and  Fore.sted  Wetland  Watersheds,” 
Limnology  and  Oceanography  24:960-966 
(1979);  N.R.  Urban,  et  al.,  “Export  of 
Di.ssolved  Organic  (iarhon  and  Acidity  from 
Peallands,”  Water  Resources  Research 
25:1  (il 9-  1628  (1989);  B.W.  Eckhaidt  and  T.R. 
Moore,  "Controls  on  Di.ssolved  Organic 
Carbon  Concentrations  in  .SIreams  of 
.Soiilhern  (./nehec,”  (Canadian  Journal  o/ 
l•'isheries  and  Ai/uatic  Sciences  47: 1 537  1 544 
(  I9U0);  |.  F.  Kiipri vnjiik  and  T.R.  Miiui'e, 
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“Sources,  Sinks,  and  Fluxes  of  Dissolved 
Organic  Carbon  in  Subarctic  Fen 
Catcbments,”  Arctic  and  Alpine  Research 
24:204-210  (1992);  P.  Kortelainen,  “Content 
of  Total  Organic  Carbon  in  Finnish  Lakes  and 
Its  Relationship  to  Catchment 
Characteristics,”  Canadian  Journal  of 
Fisheries  and  Aquatic  Sciences  50:1477-1483 
(1993):  T.A.  Clair,  et  ah,  “Exports  of  Carbon 
and  Nitrogen  from  River  Basins  in  Canada’s 
Atlantic  Provinces,”  Global  Biogeochemical 
Cycles  8:441-450  (1994);  D.  Hope,  et  al.,  “A 
Review  of  tbe  Export  of  Carbon  in  River 
Water:  Fluxes  and  Processes,”  Environmental 
Pollution  84:301-324  (1994);  P.J.  Dillon  and 
L.A.  Molot,  “Effects  of  Landscape  Form  on 
Export  of  Dissolved  Organic  Carbon,  Iron, 
and  Phosphorus  from  Forested  Stream 
Catchments,”  Water  Resources  Research 
33:2591-2600  (1997);  S.E.  Gergel,  et  ah. 
“Dissolved  Organic  Carbon  as  an  Indicator  of 
the  Scale  of  Watershed  Influence  on  Lakes 
and  Rivers,”  Ecological  Applications  9:1377— 
1390  (1999)).  Export  of  DOC  to  downstream 
waters  supports  primary  productivity,  effects 
))H  and  buffering  capacity,  and  regulates 
ex])osure  to  UV-H  radiation.  Id.  fit  5-29 
(c;iting  K.N.  F;shelinan  and  H.F.  llemond, 

“The  Rohi  of  Organic  Acids  in  the  Acid-base 
.Status  of  .Surface  Waters  at  Bickford 
Watersluid,  Massachusetts,”  Water  Resources 
Research  21:1503-1510  (1985);  1..0.  Iledin,  el 
(il.,  "Patlei'iis  of  Nutrient  Loss  fi'Oin 
Uii|)olliiled  Old  gi'owlli  Titinperale  I'oresls: 
I'ivaliiatioii  of  Itiogeoclieinical  Tlieoiy," 
lu  ology  7(i:49:i  1.09  (  1995);  D.W.  .Schindler 
and  I ( !ni  I  is,  "The  Kole  ol  I )( )( !  in 
I’roleclini',  I' insh waters  .Snhjecled  to  (  Miniate 
Warniing,  and  Ai.iddication  Iroin  ttV 
t'!x|>o.Mne,”  lliofyoi  liriiie.li  v  :tl.:  t  II  (  t  9tl7), 

I  t  I.  Noll  and  t;  I*  Asian ,  "I  lissolved  (  lipaiia. 

I  Mil  III  III  III  ten  list  I  nil  15  ii.sysleiiis:  .S  yiit  liesis 
and  a  Model lu  osyr.lciie.  -t  ’,'.9  -t  II  ( I’OO  I  || 
Wei  lands  also  a<  I  as  suds  and  1 1  aiisloi  inei  s 
lot  I  Mil  I II  tan  Is.  on  liidiii)’.  exi  ess  i  ml  i  Minis. 
lliiiin)',li  SIM  h  |iiiii  esses  as  denililln  aliiin. 
aniiiMinni  volal  1 1 i/al  i< in .  him  loliial  and  |ilanl 
liMiinass  assnn I  lal  M III .  seiinnental  liiii. 

SOI  I  il  M  III  and  |  a  ei  1 1  a  lal  M  in .  I  in  ilo)'  M  a  I  n  |  il  at  e. 
and  lon|‘  lei  in  slot  a)'e  ol  | ilani  del  i  1 1  ns  III 
|i  1 1 1  n|'  h  I  .  I'. wel  in M I  I  I  I  I  id  n in .  I  iic’.s 
.'.iriMn/e.  (I  .in  nesv  1 1  le.  I'  I .  I  In  i  via  si  I  y  1 5  esses 
ol  I'  lot  n la.  I 'IIM  I.  .'I  |  I  li  hoii  anil  V  |  I  ee. 
Wrlliiiiih.  mill  Wiilri  <hiiilily  A  Hiyiiiiiiil 
ItrX'irw  Ilf  llri  riil  llesrmi  li  in  llir  I  hiilril 
Sillies  nil  llie  lliile  iif  li  n.liwiilri  mill 
Siillwiilri  Wrilimih.  ir.  Snmi  rs,  Siiils,  mill 
lime.jiiiiiiri s  iif  Niliiii'eii,  I'liiisfiliiinis.  mill 
\'iiiinir.  I  leiivy  Mrliilt.,  Tei  Inni  al  Pe|ioil  V' 
nil  7  ( Vh  t  si  III  1)1,  M.'i:  I  l.li  A I  my  I  loi  |i.s  ol 
Ln)',ineei.s.  Waleiways  l'!x |iei  i meni  .'ilalion, 

I  Ollli);  (  !  |oh nslon,  ‘‘.Sedimenl  and  Niil i  ieni 
Ketenlion  liy  I'le.shwalei  Wellands:  I'MIei  l.s  on 
.Snriace  Water  Onalily,"  I  jilii  ill  Reviews  in 
l•invil^onlnenllll  ( ,'milriil '/  I  A'.l  I  !i(i!i  (  1991); 
K.K.  Iteddy,  el  id..  "Phos|ihorns  Kelenlion  in 
.Slreains  and  Wellands:  A  Review, ”  Crilicid 
Reviews  in  I'invironinenlid  Science  and 
7'ci;/i;/o/o;;y  29;83-14li  (1999);  W.).  Milsch 
am  I  I.C.t  '.o.sselinl<.,  Wellands,  4lli  edition 
(I  loliolcen,  N):  )olin  Wiley  Hi  .Sons  Inc.,  2007); 
K.R.  Reddy,  and  R.I).  Del.anne, 
Riogeochemisiry  of  Wellands:  Science  and 
Apjilicidions  (Boca  Raton,  I'L:  CRti  Press, 
2008);  R.H.  Kadlec  and  .S.l).  Wallace, 
Trealmenl  Wellands,  2nd  edition  (Boca 


Raton,  FL:  CRC  Press,  2009)).  Specifically, 
wetlands  reduce  phosphorus,  nitrate,  and 
ammonium  by  large  percentages.  Id.  at  5-30 
(citing  F.E.  Dierberg  and  P.L.  Brezonik, 
“Nitrogen  and  Phosphorus  Mass  Balances  in 
a  Cypress  Dome  Receiving  Wastewater,”  in 
K.C.  Ewel  and  H.T.  Odum,  ed..  Cypress 
Swamps  (Gainesville,  FL:  University  Presses 
of  Florida,  1984),  pp.  112-118;  E.J.  Dunne,  et 
al.,  “Phosphorus  Release  and  Retention  by 
Soils  of  Natural  Isolated  Wetlands,” 
International  Journal  of  Environment  and 
Pollution  28:496-516  (2006);  T.E.  Jordan,  et 
al.,  “Comparing  Functional  Assessments  of 
Wetlands  to  Measurements  of  Soil 
Characteristics  and  Nitrogen  Processing,” 
Wetlands  27:479-497  (2007)).  These 
processes  are  important  for  protecting 
downstream  waters  from  pollutants  from 
agricultural  runoff.  Wetland  microbial 
processes  reduce  other  pollutants,  such  as 
pesticides,  hydrocarbons,  heavy  metals,  and 
chlorinated  solvents.  Id.  (citing  K.R.  Brooks, 
et  al.,  “C^obalt  and  Nickel  Uptake  by  the 
Nyssaceae,”  Taxon  26:197-201  (1977);  C.M. 
Kao,  et  al.,  “Non-])oint  .Source  Pesticide 
Removal  by  a  Mountainous  Wetland,”  Water 
Science  and  Technology  4():1 99-201)  (2002); 
P.l.  Boon,  ”Biogeoc:heini.stry  and  Bacterial 
I'lcology  of  I  lydrologically  Dynamic 
Wellands,”  in  I).  P.  Balzerand  R.  R.  .Sliarilz, 
ed..  Ecology  of  Freshwater  and  I'istnarine 
Wellands  (Berkeley,  CA;  I  Iniversily  of 
( ialiriiniia  Press,  2006),  |>|>.  115  I7li). 

Trihiilary  wellands  have  iin|iiirlanl 
liidhigical  nil  I  lied  inns  diiwnslreain  I  ha  I 
im|iiM:l  the  inlegrily  iil  (a)|  I )  Ihniiigh  |a)|:i) 
walers.  Liiiergenl  and  ai|iialii  vegelaliiin 
limnd  III  wellimd.s  dis|ier.se  liy  wilier,  wind, 
and  hill  lihd  iii)',  im  im)',i ali n  y  immiiils  hum 
1 1  diiiliii  y  wel  limds  diiwm.l  leimi  Id  iil  !■  II 
|i  il  III)',  M  II  .'iiMiiis  imd  (  ;  W  I  led.  "Iv'edm  ed 
(  :i  ill  nil /III  M  III  I  !ii|iim  ily  iii  liiii'.meiiled 
Pi i|m  lal  II MIS  I il  Wind  I  llh|ieised  (  .laia.IaiMl 
\iii\ih,"  liiiii  mil  Ilf  lu  iiliigy 'Ut  Kill  KMl 
L'OO.’I.  M  It  .‘niine..  "Wind  lhs|ieiMil  m 
I'lesliwalei  Wellands  h  imwleil)'.e  lia 
(  . I  lilt. Ill  val  II  III  and  Ret.lin  al  ii  in  .\figlieil 
\'eyeliil  II  III  Si  leni  e  n  7  7  I  .’  711  (  7006),  (  . 

M 1 1  iit.i  III ,  d  II/  .  "I  lie  Ri  lie  I  il  I  I  y  I  It  I M  limy  m 
.'.liiii  Imiii)'.  Ri|iaiiaii  and  Welland 
Ve)'ela I II III .  ’  Ilniliiyii  id  Rei  iew,  115  11  17  IlMl 
(7010)1  .'  n  III  I  III!  I  y .  I  iiMi  iin  i  ve  I  lel  ween  the 
iivei  iielwint  am  I  wel  lands  d  1 1 1  iii)'.  1 1  men  i  il 
I;  III  III!  e  will  ei  i  i  n  mei  I  a  iii'i ,  a  ill  I  1 1  dm  lie  y 
wellinidt;  liy  delimlMiii  me  i  inmei  led  nil  llie 
t.m  III!  e  In  dnwiislieimi  walei.s  Id  al  5  17. 

(i  iliii)'  I  W  .SiMid)>,i at..';,  el  id  .  'Tin  Ini.': 
allei  Ini)',  llie  ni  i  mieiii  e  anil  slim  line  nl  lit.li 
assenilila)',es  in  isnialed  wellands  nl  Ihe 
n|i|iiii  I  na<;lal  |ilain.  I  I.SA,"  I  '.imadiim  /inniiii/ 
Ilf  l^'r.llelles  and  Ai/iin/ii  Seienees  lel  l-l  1 
4  Ii4  (1996);  K  It  ’/.inimei ,  (•/  n  /  .  ''Idlei  Is  i  il 
lalhead  niimmw  i  ninni/.al inn  and  reinnval  nii 
a  |irairie  wel  land  ei:n.sy!;lem.”  lu  osyslenis 
4:;i4(.  :i.57  (7001 );  M  ).  Baher,  el  al..  “( Innirnis 
nil  iish  dislrihiilinn  and  ahiindance  in 
lem|)nrary  wellands,”  Canadian  lonrnal  ol 
l•'isheries  and  Aqaalic  Sciences  !i9: 144  I  14  50 
(2002);  M.A.  I  lansnn,  el  al.,  “Binlic 
inleraci inns  as  delerminanis  nl  ecnsysleni 
sirndure  in  prairie  wellands:  An  exaiM|)le 
using  fish,"  Wc//om/.s  25:764-775  (2005); 

B.R.  Ilerwig,  el  <d.,  “Factors  influencing  fish 
disirihiitions  in  sliallow  lakes  in  jirairie  and 
|)rairie-i)arkland  regions  ol  Minnesota,  I  I.SA,” 


Wetlands  30:609-619  (2010)).  Mammals  that 
can  disperse  overland  can  also  contribute  to 
connectivity.  Id.  (citing  C.E.  Shanks,  and  G.C. 
Arthur,  “Muskrat  movements  and  population 
dynamics  in  Missouri  farm  ponds  and 
streams,”  Journal  of  Wildlife  Management 
16:138-148  (1952);  W.R.  Clark,  “Ecology  of 
muskrats  in  prairie  wetlands,”  in  H.R. 

Murkin,  et  al.,  ed..  Prairie  Wetland  Ecology: 
The  Contribution  of  tbe  Marsh  Ecology 
Research  Program,  (Ames,  I  A:  Iowa  State 
University  Press,  2000),  pp.  287-313).  Insects 
also  hitchhike  on  birds  and  mammals  from 
tributary  wetlands  to  the  stream  network, 
which  can  then  serve  as  a  food  source  for 
downstream  waters.  Id.  (citing  J.  Figuerola, 
and  A.].  Green,  “Dispersal  of  Aquatic 
Organisms  by  Waterbirds:  A  Review  of  Past 
Research  and  Priorities  for  PAiturc  Studies,” 
Freshwater  Biology  47:483-494  (2002);  J. 
Figuerola,  et  al.,  “Invertebrate  Eggs  Cian  Fly: 
Evidence  of  Waterfowl-Mediated  Gene  Flow 
in  Aquatic  Invertebrates,”  American 
Naturalist  165:274-280  (2005)).  Insects  that 
are  flight-t:apable  also  use  both  stream  and 
tributary  wetlands,  moving  from  the  stream 
to  the  wetland  to  find  suitable  haliitat  for 
overwintering,  refuge  from  adverse 
conditions,  hiinling,  foraging,  or  lireeding.  Id. 
al  5-33  (citing  D.l).  Williams, 

“Envirnnmenlal  Constraints  in  Temporary 
Fresh  Waters  and  Their  t  innseqnences  for  the 
Insect  Fauna,”  lonrnal  ol  the  North  American 
Renihological  .Society  1.5:634  650  ( 1996);  A,). 
Bnhniiak  anil  I ).(  F  |eiikins,  "I'icnlngjcal  and 
I'ivnhiliniiai  y  .Signiiiciince  nl  I  li.spersal  hy 
I' I e.sh  walni  In vei lehi ales,”  lu  oloy.y  l,ellers 
6:7113  796  |7.(I03)).  Amphihiims  mid  ntplilns, 
IIM  hiding  ling,;.,  Inmis,  mid  newt;.,  iil;.n  move 
hel  ween  ;.l  I  ernii;;  ni  1 1  vei ;;  mid  1 1  ilmlm  y 
wel  Imid;.  In  ;.iil  l;.l  y  pm  I  nl  I  heii  1 1  le  h  e.lni  y 
I  ei  pi  n  eieeiil ;. ,  lend  no  iiqiMilM  in;. eel;.,  mill 
iivnid  piediiliMt.  Id  |i  lling.  V  .5  l.mnnnienx 
HIM  I  II  M  Mim  I  It.nn  .  I  vei  wi  niei  i  ng  I  liililliil;i 

nl  F’lidln  Inipimiled  (  .leen  l  ing'..  Riniii 
I  liiinilim:.,"  Iiiinnid  n/  I  lei  iieliilnyy  11  1  111 
I  r.  1  1999).  I'  1  lliilililll.  el  III  .  "Piilleint.  nl 
l.mvid  A 1 1 1  pli  il  mill  I  lit.li  ilinl  inn  Aliingii 
Wel  lull  1 1  I  I  y  ill  n  pel  Mil  I  I  .1  iii  I  Mini .  Ciiniiiliini 
liimniil  III  ,'.i  II  ill  iy\'  Riuiie  I  iniiiiliemie  lie 
..iiiiliiyie  l\\  15  19  I  5  57  (  71  II  I  1 ) ,  .  1 1  Admiiti. 
el  III  ,  "  Int.lliimii  Mi  iveiiieiil  ti  liy  lliiieiil  I  mid'. 

[  Rii h  I  I II II  l  ie.  I II II  l  ie.  I  lei  jieli  ill  ly  ii  III  Riu  ieiv 

16  77  I  I  (70(15).  I  I  M  (  .leeii.  /(n/ii 
imiei  II  mill'.,  A  niei  ii  mi  I  i  iml in  M  I  .mini  ii  i. 
ml  .  /'Inip/n/iiini  Ih-i  lilies  The  Ci  nisei  viilii  in 
Sliilns  Ilf  I  hnleil  Sillies  Spei  les  (lleiteley, 

(  .A  I  Ini  vei  f.il  y  nl  (  5i  1 1  Ini  niii  Pies'i.  7.00!i|.  pp 
Ii97.  704.  I  W  I  Inntiingei  mid  M  I  l.minnn. 
''NnlnplillMilnint.  vii  ide'.i  ens.  Fiit.lei  n  Newl ." 
Ill  M  l.minnn,  ed  ,  Anipliilnim  I  >ei  lines:  The 
1  uinservalion  Stains  of  Ihnied  Stales  Sjieeie:. 
(  Bill  ke  ley ,  (  ^  A :  I  Ini  vei  si  I  y  nl  (  in  I  i  Ini  n  in  Pi  ess, 
7.00!i),  pp.  9  17.  9  14;  |. W.  Pelrmikn,  and  (  i.  I 
llnllirnnk,  "Welliind  Rnslnnilinn  Ini 
Amphihimi;;:  .Minnid  l.ncal  .Silns  Be  Desig.ned 
In  .Support  Mnlapnpiilal inns  nr  Piilchy 
Pnpiilal innsY,”  Restoration  Ecology  14:404 
4  I  I  (2006);  A.L.  .Siihahisky,  et  id., 

”( Iningeiiel ic  Niche  .Shifts  in  Ihe  American 
Alligalnr  I'islalilisli  Fmicliniial  Cniiiiecii vily 
lielween  Aquatic  .Systems, ”  Riologicid 
Conservalion  142:1507-1514  (2009)). 

Lake,  |)nnd,  and  wetland  Irilmtaries, 
including  wellands  that  serve  as  stream 
origins,  liave  iiiqiorlaiil  chemical,  ))hysical. 
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and  biological  connections  downstream  that 
affect  (a)(1)  through  (a)(3)  waters.  Their  direct 
hydrologic  connection  to  the  stream  network 
facilitates  the  significant  impact  they  have 
downstream.  This  impact  on  downstream 
waters  occurs  regardless  of  whether  their 
flow  is  perennial,  intermittent,  or  ephemeral. 
Thus,  lake,  pond,  and  wetland  tributaries 
serve  the  same  important  functions  as  stream 
tributaries,  which  in  turn  greatly  impact 
downstream  (a)(1)  through  (a)(3)  waters, 
particularly  when  their  functional 
contributions  to  the  chemical,  physical,  and 
biological  conditions  of  downstream  waters 
are  combined  at  a  watershed  scale. 

F.  Man-Made  or  Man- Altered  Tributaries 
Significantly  Affect  the  Physical,  Chemical 
and  Biological  Integrity  of  (a)(1)  Through 
(a)(3)  Waters 

The  agencies’  proposed  rule  clarifies  that 
man-made  and  man-altered  trihutaries  as 
defined  in  the  proposed  rule  are  “waters  of 
the  United  States”  luicause  the  significant 
nexus  between  a  tributary  and  a  traditional 
navigable  water  or  interstate  water  is  not 
broken  where  tlu!  tributary  flows  through  a 
culvert  or  other  sinicture.  Note  that  llie 
pro|)osal  ex(:lnd(!.s  certain  dilcluis  from  CWA 
iurisdiction  by  rul(!  in  paragniphs  (b)(3)  and 
(l>)(4).  The  .scientific  liteiatnre  indicates  that 
sti  nctni'es  tliat  convey  water  do  not  alfect  tlie 
c<iiniectivit V  between  sti'(!ains  and 
downstream  liveis.  Indeed,  because  such 
slrnclnres  can  reduce  water  losses  Iroin 
eva|  Mil  I  inis|nral  ion  and  seepaf'e,  such 
si  I  net  III  es  I  ikel  V  enhance  t  he  extent  ol 
(  onneci i vi I y  liy  more  i  (im|ilelely  <  onveying 
the  walei  downst ream 

Man  made  and  man  alleied  liihniaiies 
III)  hide  nii|ionndnienls,  dill  lie.s,  i  anals, 

I  Inn  I  net  I  /ltd  si  1 1  tin  ns.  |ii  |ied  .  and  I  he  I  d  e 
I  nil  lies  and  i  anals  am  wide  .S|iiead  ai  los.s 
lint  I  Iniled  Slales  I  llli  lies  may  have  lieeii 
si  I  eams  I  hill  wei  e  i  hiimiel  i/ei  I  llieyaie 
I  a  II I II  isel  y  i  i  nisi  1 1  n  lei  I  In  allow  I  he 
li  yi  1 1 1  ill  ii'ii  I  li  I  w  I  il  die  1 1 1 1 II  il  III  y  In  i  i  ii  il  i  ii  lie 

I  In  w  III. 1 1  ea  II I  Man  niiide  and  nnni  alleied 

I I  il  II 1 1  III  mil .  ilei.|iile  linniaii  i  inn  1 1 1  a  i  lal  ii  in . 
m.milly  i  niiliiiiie  In  have  i  liemii  id.  |iliyi.n  id, 

III  lnnln)'ii  id  i  inniei  liinii.  i  In  wii  iil  i  ea  m  and  In 
i.eive  I II 1 1  nil  I  a  II I  lion  linmi  dn  w  i  isl  i  eani 

I  tel  III  I  SI  I  I  liei.e  1 1  it  in  liil  leii  a  i  e  1 1  yi  1 1 1  iln|'ii  ally 
I  niniei  led  In  i li i w m.l i eam  wiileis.  llie 
I  heniii  III  and  snimi  liinln|'ii  id  i  niinei  linm.  In 
ilnwiisl  I  eaiii  waleis  dial  am  f.i  1 1 1|  ii  n  led  liy  lliis 
liydinln)'.ii  I  nnnei  linn  am  slill  iiilai  I  I  lllen 
liiiies  man  made  liilinlaiies  i  male 
I  nnnei  linns  wliem  limy  did  mil  |imvinn'.ly 
exisi,  !.m  h  as  i  anals  dial  i  nnnei  I  Iwn  iivins 
in  d  1 1  lemni  walei  slieds. 

I  I  ilinlai  y  d ill  lies  and  nlliei  man  made  in 
man  alleied  walecs  dial  nieel  die  delinilinn 
III  “Il  ilinlai  y"  have  a  si|’,ndicanl  nexns  In 
|a)|  I  )  Ihroiif’h  (a)(:i)  waler.s  due  In  Iheii 
im|iacl,  either  indi v idmil ly  or  with  oilier 
liilinlaiies.  on  the  chemical,  phy.sical.  or 
liiolof’.ical  inleg, lily  ol  those  downstream 
waters.  Trilinlary  ditches  and  Ihe  like,  as 
with  other  Irihniaries,  have  chemical, 
physical,  and  hiological  connections  with 
downstream  waters  that  snhslanlially  impact 
those  waters.  Trihniary  ditches  and  canals 
can  have  perennial,  intermittent,  or 
ephemeral  How.  As  described  above, 
Irihniaries  of  all  flow  regimes  have  a 
significant  nexns  to  downstream  (a)(1) 


through  (a)(3)  waters.  Due  to  the  often 
straightened  and  channelized  nature  of 
ditches,  these  tributaries  quickly  move  water 
downstream  to  (a)(1)  through  (a)(3)  waters. 
Ditches  and  canals,  like  other  tributaries, 
export  sediment,  nutrients,  and  other 
materials  downstream.  Due  to  their  often 
channelized  nature,  ditches  are  very  effective 
at  transporting  water  and  these  materials, 
including  nitrogen,  downstream.  See,  e.g., 

J.P.  Schmidt,  et  al.,  “Nitrogen  Export  from 
Coastal  Plain  Field  Ditches,”  Jouma]  of  Soil 
and  Water  Conservation  62(4):235-243:  J.S. 
Strock,  et  al.,  “Managing  Natural  Processes  in 
Drainage  Ditches  for  Nonpoint  Source 
Nitrogen  Control.”  Journal  of  Soil  and  Water 
Conservation  62(4):  188-196  (2007).  Ditches 
provide  habitat  for  fish  and  other  aquatic 
organisms.  See,  e.g.,  P.C.  Smiley,  )r.,  et  al., 
“Contribution  of  Habitat  and  Water  Quality 
to  the  Integrity  of  Fisb  Communities  in 
Agricultural  Drainage  Ditches,”  Journal  of 
Soil  and  Water  Conservation  63(6);218A- 
21 9A  (2t)08).  Fish  and  other  acjuatic 
organisms  utilize  canals  and  ditches  to  move 
to  different  habitats,  sometimes  over  long 
distances.  F.|.  Kahel,  “Biogoographic 
Barriers,  Connectivity  and  I  lomogenization 
of  Freshwater  Fannas:  It’s  a  .Small  World  after 
All,”  l•’rl;stlwater  liiology  ti2{4):  (iOli  710 
(2007). 

I'hese  significant  connections  and 
hmetions  conlinne  even  where  the  Irihiilary 
has  a  iialiiral  or  man  made  break  in  its 
chamiel,  hud  and  hanks,  or  ( )l  IWM  I  he 
pre.seiice  ol  a  i  Innmel,  lied  and  hanks,  and 
I  )l  IWM  np.-.lream  or  down.siream  ol  Ihe  hreak 
ii>  an  mdn  alioii  lhal  conneclions  slill  exist 
I  he  .sign d  il  ant  nexns  hel  ween  a  1 1 1  hnlai  y 
and  a  diiwnslieain  walei  is  not  liiof  en  where 
the  lidnilaiy  Hows  n  ndei  gi  on  ml  loi  a  |ioilion 
ol  ill,  lengl  II.  sin  h  as  m  f  ai  si  lopogi  a|ihy  I  he 
hydi  elo)>n  I  oiinei  Inni  slill  exists,  nieaning. 
dial  Ihe  I  lienili  al  and  liliilegn  al  i  iiiiiiei  Inins 
llnil  aie  iiiedialed  liy  llie  liydiiiliign 
1  iniiiei  lliiii  alsii  slill  exn.l  .on  I  lie  I  y ,  Hew 
Hiieiigh  lieiildei  lields  dees  eel  sevei  llie 
liydielegn  i  eiiiiei  lien  When  a  liiliiilniy 
Hews  lliieiigli  a  Welland  enieiile  le  iiiielliet 
ei  Hie  r.aiiie  liilnilaiy.  Hie  sigiidn  aiil  nexns 
i.ldl  exists  even  Ihengli  Hie  bed  and  Innits  ei 
eidiiniiy  high  waleiinait  is  Ineteii  lei  Ihe 
leiiglli  el  Ihe  welland  As  disi  iissed  in  I’ail 
1 1 ,  i.ei  I  len  If.  el  I  li  is  up  pend  i  x  .  i  n  si  i  eam 
wellands  pievide  innneienti  lienelih. 
de  w  nsl  I  eam .  and  Hie  pier.ein  e  el  Ihe  wetland 
III  slieani  i  an  pievide  addilienal  walei 
ipiallly  lienelils  le  Ihe  lei  eiviiig,  waleis  l  lew 
III  Hal  aieas  with  vei  y  lew  g.iadients  may 
lenipeiaidy  liieaf  Ihe  tiihniaiy's  lied  and 
hail ks  III  (  H  I WM,  hill  Hie.se  systems  i  mil  nine 
le  have  a  sig.niln  ant  nexus  down.slieam 
I  hese  me  jnsl  dlnslralive  exam|iles  ol  liieak 
in  Old  inary  h  ig,h  walermai  k ;  I  here  are  snvei  al 
other  types,  all  ol  wliii  h  do  not  hreak  the 
sig.nilicani  nexn.s  helween  a  trilinlary  and  Ihe 
downstream  (a|(  I )  lhrong,h  (a)(.'l)  water. 

I'hern  are  more  than  80,000  dams  in  Ihe 
I  Iniled  .Stales,  with  over  6,000  exceeding,  16 
meters  in  height.  Ke|nirl  at  .3  48  (citing  I  I..S. 
Ai  niy  I  lorps  of  Engineers,  National  lavealorv 
of  Diuas  (2009)).  The  |inrpose  of  a  dam  is  to 
im|ionnd  (store)  water  for  any  of  several 
reasons  [e.g.  flood  control,  hninan  water 
siqiply,  irrigation,  livestock  water  supply, 
energy  generation,  containment  of  mine 


tailings,  recreation  or  pollution  control).  See 
http://  WWW.  damsafety.  org/layou  t/ 
subsection. aspx?grou  pid=  1 4&'contentid=4  7. 
Many  dams  fulfill  a  combination  of  the  above 
functions.  Because  the  purpose  of  a  dam  is 
to  retain  water  effectively  and  safely,  the 
water  retention  ability  of  a  dam  is  of  prime 
importance.  Water  may  pass  from  the 
reservoir  to  the  downstream  side  of  a  dam  by: 
passing  through  the  main  spillway  or  outlet 
works;  passing  over  an  auxiliary  spillway; 
overtopping  the  dam;  seepage  through  the 
abutments;  and  seepage  under  the  dam.  Id. 

All  water  retention  structures  are  subject  to 
.seepage  through  their  foundations  and 
abutments.  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  Engineering  and 
Design — Design,  Construction  and 
Maintenance  of  Relief  Wells,  EM  111  0-2- 
1914  (Washington,  DC:  Department  of  the 
Army,  1992),  p.  1-1.  Thus  waters  behind  a 
dam  still  maintain  a  hydrologic  connection  to 
down.stream  waters. 

Numerous  studies  have  shown  that  dams 
imjiede  biotic  movements,  reducing 
hiological  connectivity  between  u])stream 
and  downslreain  locations.  Keiiort  at  3-48 
(citing  I'i.A.  Creathoii.se,  el  <d.,  “Indirect 
Upstream  Effects  Of  Dams:  Conse(|nences  Of 
Migratory  ( lonsumer  Eixtirpation  In  I’uerlo 
Kico,”  lu:ologie(d  Applications  Hi:  339  3.62 
(20116);  ( !.|.  I  hill,  el  al.,  “The  I  lisloric 
hdhieiice  ol  I  )ams  on  I  liadromons  Fish 
I  lahilal  with  a  Focus  on  Kiver  I  leiring  and 
Ilydrologic  I .ongil ndiiial  ( lonneci i vit y ,” 
hnidsi  iipe  lu'oloyy  '.’.U:  9.6  107(201  I)).  I  lams 
alter  hnl  typically  do  mil  sevei  Ihe  hydiulogn 
ciinnei  lion  helween  iipi.lieani  and 
down. '.I  I  eam  walei  s  ( .6'cc  I'ai  I  11.  .sei  lion  2.  I  i 
ol  lliii,  appendix)  I  Ipslieaiii  ol  huge  dams 
iipaiian  aieas  aie  pel  nianeiil  I  y  iiiiindaled, 
on  leasing,  hydiologn  al  i  oiiiiei  livily 
I  lownsi I eniii .  peat  Hows  and  Hie  poleiilial  tin 
oveihaiif  laleial  How  aie  ledin  ed.  Iiowevei. 
dams  may  also  ledm  e  How  vailahlllly 
dowiislieam.  lesollmg  Oi  higliei  mmmmm 
Hows  and  ledin  ed  How  iiileimillem  y  and 
Hieiehy  on  lear.mg  hydiologn  al  (ami 
poleiilially  hiologn  all  i  oimei  livily  hi 
6  il  I  og  I  I  I  l‘ol  I .  I  I  It  I  .  ’  I  lomogeii  I  /  III  loll  ol 
Ihignma  I  I'!  i  via  I  )y  nan  m  s  hy  I  lams  a  in  I 
I  .  lot  ail  1 1  lod  I  vei  sil  y  I  in  pl  n  al  ions. " 

I'liii  fi  ilnify.  Ilf  llii-  Naliiaial  Ai  aili  iiiy  oj 
.'a  icin  o/  llif  I  holi  il  Utah",  o/  Aniri  ii  a  lil  t 
6/12  6/1/(2007)1  Whole  an  miponndnieni 
does  slop  How.  il  also  has  sigiidn  ani  ellei  Is 
on  dowiislieam  waleis  l  oi  exainple,  Ihe 
dowiislieam  seg.inenls  have  a  ledin  ed 
i|iianlily  ol  waleis.  less  sedmieiil.  and 
I  ed  in  ed  spin  les  hiolo)’,ii  al  i  on  inn  livily  wil  h 
npslieain  ieliig,ia 

Itei.aiise  dams  ledin  e  Hie  anioinil  ol 
sedinieni  delivered  dowiislieam.  Ihe 
lesei  voir.s  liehind  dams  aie  iicliially  very 
elleclive  al  rel a ining,  sedinieni,  which  can 
have  sig.nificanl  elfecl.s  in  downstream 
waters.  For  instance,  the  Mississippi  Kiver's 
nainral  sediment  load  has  been  lednced  hy 
an  estimated  60'/{>  lhrong,h  dam  consirnci  ion 
in  Ihe  Mississijipi  Basin.  M.l ).  B him,  and  II. 

1 1.  Koherls,  “Drowning  of  Ihe  Mississippi 
Della  Doe  to  InsnfficienI  .Sediment  .Sn|iply 
and  (ilohal  .Sea  Level  Rise,”  Nature 
Ceoseieaee  2(7):  488-  491  (2009). 

Man-made  or  man-altered  trihutaries 
continue  to  have  chemical,  ))hysical,  and 
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biological  connections  that  significantly 
affect  the  integrity  of  (a)(1)  through  (a)(3) 
waters.  Though  the  man-made  or  man-altered 
nature  of  .such  tributaries  can  change  the 
nature  of  the  connections,  it  does  not 
eliminate  them.  I'hus,  man-made  and  man- 
altered  tributaries  continue  to  serve  the  same 
im])ortant  functions  as  “natural”  tributaries, 
which  in  turn  greatly  impact  down.stnuim 
(a)(1)  through  (a)(3)  waters,  particularly  when 
tlieir  functional  contributions  to  the 
chemical,  ])hysical,  and  biological  conditions 
of  downstniam  waters  are  combined  at  a 
waterslnal  scale. 

a.  Adjncaiti  Walars 

Adjacent  waters,  inchidiiig  adjac(!iit 
wetlands,  ahaie  or  in  comhinalion  with  other 
adjacent  waters  in  the  watershed,  have  a 
snhslanlial  impact  on  the  chemical,  physical, 
oi  hiological  iiileg,!  it  V  ol  Iradilioiial  navifahle 
waters,  inleislale  waters,  ami  the  territ<a  ial 
seas.  In  addition,  waters  ailjaceni  to 
liihiilaries  serve  many  imporlani  Inm.liims 
that  directly  inllneiice  the  inte)>rily  oi 
downstream  waters  inchidin)’,  tiadilional 
navif’ahle  waters,  inlei.slale  wateis,  and  the 
leu  iloriid  sea.s.  Adjacent  waler.s  store  water, 
which  I  an  reduce  lloodiii)*,  ol  down.sliiiam 
wateis,  and  the  loss  ot  adjacent  waters  has 
been  shown,  in  .siane  i  itcnm.slance.s,  to 
im  lease  downsi i earn  lloodnif,.  Ad|ai:enl 
wateis  niainlain  water  ipiality  and  ipianlily, 
liap  sediments,  stole  and  modily  potential 
pel  I  iilanis,  and  provide  hahilal  lor  plants  and 
animals,  Iherehy  .snslainiii)’,  the  hioloi'ical 
piodnclivily  ol  down.siream  rivers,  lakes  and 
estuaries,  which  may  he  Iradilioiial  navi|’ahle 
waters,  inlerslale  waters,  or  the  lerrilorial 
seas.  The  scienlilic  literature  and  Keporl 
sn|>porls  these  conchisions,  as  discussed  in 
)',realer  detail  helow. 

I.  Adjacent  Waters  tinder  This  i’roposed 
Knie  I  lave  a  .SigniiicanI  Nexus  to  |a)(  I ) 
riirongh  (a)(3)  Waters 

The  discussion  helow  snmimiri/.es  the  key 
points  made  in  the  Ke|iort  and  explains  the 
technical  basis  for  snp|)orling  a  conclusion 
that  adjacent  waters,  as  defined  in  this 
proposed  rule,  have  a  significant  nexus  to 
wat(!rs  identified  in  j)aragra])hs  (a)(1)  through 
(a)(3)  of  the  ))roposod  rule.  Hie  geograjihic 
jiosition  of  an  "adjacent”  water  relative  to  the 
stream  is  indicative  of  the  relationship  they 
share,  with  many  of  its  defining 
characteristics  re.sulting  from  the  movement 
of  materials  and  energy  between  the  two.  A 
review  and  analysis  of  the  scientific  literature 
.supports  the  conclusion  that  individually  or 
in  combination  with  similarly  situated  waters 
in  a  watershed,  adjacent  waters  have  a 
significant  effect  on  the  chemical,  physical, 
and  biological  integrity  of  downstream 
traditionally  navigable  waters,  interstate 
waters,  and  the  territorial  seas. 

a.  Riparian  and  Floodplain  Waters 
Significantly  Affect  the  Chemical,  Physical, 
or  Biological  Integrity  of  (a)(1)  Through  (a)(3) 
Waters 

Waters,  including  wetlands,  often  lie 
within  landscape  settings  that  have 
bidirectional  hydrological  exchange  with 
(a)(1)  through  (a)(5)  waters  (e.g.,  wetlands 
and  open  waters  in  riparian  areas  and  flood 
plains).  Such  waters  play  an  integral  role  in 


the  chemical,  physical,  and  biological 
integrity  of  the  waters  to  which  they  are 
adjacent.  Riparian  areas  and  floodplains 
often  describe  the  same  geographic  region. 
Report  at  3-4.  Therefore,  the  discussion  of 
the  functions  of  waters,  including  wetlands, 
in  riparian  areas  will  typically  apply  to 
lloodplains  unless  otherwise  noted.  Whore 
connections  arise  specifically  from  the  act  of 
inundation  of  adjacent  land  during  times  of 
higher-than-normal  water,  the  term 
“floodplain”  is  .solely  used  to  de.scrihe  the 
area. 

Ki])arian  areas  are  transition  /.ones  between 
terrestrial  and  aijiiatic  ecosystems  that  are 
distinguished  hy  gradients  in  hio|ihysical 
conditions,  ecological  processes,  and  hiota. 

Id.,  Report  at  :t  I.  Waters  including  wetlands 
in  riparian  areas  signilicanlly  infhmnce 
exchanges  ot  energy  and  mailer  with  aipialic 
ecosystems.  .See,  id.  (citing,  National 
Research  (iomicil,  //i/tmion  Ari'ii;.:  r'liiii  liiiii'. 
mill  Sliiilry,ir;,  fin  Miiiui)\riiii-iil  (Washington, 

I  It  !;  The  Nat iomil  Academies  Press,  /Otr,') 

I'  looilplaiiis  are  low  g,railieiil  areas 
hordei  iiig,  stream  or  river  channels,  lakes,  ami 
imponmimentii  that  weie  lormed  hy  .sediment 
deposition  Irom  those  waler.s  nndei  pieseni 
(  Imialic  comhiions.  I  hese  iialnnd 
g,eomoi  phi(  leal  in  its  aie  nnmdaled  dining, 
moderate  to  hig,h  walei  events.  Id  (citing.  I.  It 
I  .eopold,  A  Virw  o/  llir  Hivri  ((  jimhi  id)’e, 

MA:  I  larvaid  I  Imversily  Piess,  I  <I'I3  ).  W  l< 

(  l.steikamp,  Aiilinliilrd  !  U'fiiiilutin.  of 
Uriel  Ird  (lri>iiiiii jiliii  Trims  mid  llrliilrd 
Trims  III  I  lydniliijy,  .S'ri/iiiiriWo/ogg,  Slid 
Si  inn  r  mid  /•,’ro/ogg.  I  I.St  I.S  (  )pen  I'ile  Repoil 
301111  13  17  (Reslon.  VA:  I  I  .S.  I  teparl meiil  ol 
the  Inlei  ior,  I  l.,S.  ( leolog.ical  .Sin  vey,  3.0011)). 

Ity  “present  climactic  condil  ions,”  the 
ag.encies  mean  that  cnrrenlly  or  recently 
active  tlood|ilains  will  he  used  to  help 
deleiinine  whether  wetlands  or  waters  are 
adjacent  to  “waters  ol  lint  I  Iniled  .Stales." 

The  jiroposed  delinilion  is  limited  to  the 
present  climactic  conditions  in  order  to  hesi 
repre.seni  the  riood|ilain  that  has  an  active 
and  significant  relationship  with  the  stream 
or  rivitr  channel.  I  lisloric  floodiilains  that 
|)layed  a  role  in  the  river  or  lake  dynamics 
in  the  jiast  only  will  not  he  used  to  determine 
whether  a  water  is  adjacent.  Floodjilains 
formed  under  different  climactic  conditions 
that  no  longer  connect  to  the  .stream  channel 
that  formed  them  are  terraces.  Id.  It  should 
he  noted  that  “floodplain”  as  defined  in 
today’s  proposed  rule  does  not  necessarily 
ecpiate  to  the  100-year  floodplain  as  defined 
hy  the  Federal  Emergency  Management 
Agency  (F'EMA).  However,  the  F’EMA  defined 
floodplain  may  often  coincide  with  the 
current  definition  proposed  in  this  rule. 

Flood  insurance  rate  maps  are  based  on  the 
probability  of  a  flood  event  occurring  (e.g., 

1 00-year  floods  have  a  1  %  probability  of 
occurring  in  a  given  year  or  500  year-floods 
have  a  0.2%  probability  of  occurring  in  a 
particular  year).  Flood  insurance  rate  maps 
are  not  based  on  an  ecological  definition  of 
the  term  “floodplain,”  and  therefore  may  not 
be  appropriate  for  identifying  adjacent 
wetlands  and  waters  for  the  purposes  of 
eWA  jurisdiction.  Flood  insurance  rate  maps 
are  developed  by  applying  models  and  other 
information  to  identify  areas  that  would  be 
inundated  by  a  flood  event  of  a  particular 
probability  of  recurring. 


Riparian  waters  take  many  different  forms. 
.Some  may  be  wetlands,  which  are  defined  in 
])aragraph  (c)(6)  of  the  proposed  rule.  Others 
may  bo  ponds,  oxbow  lakes,  or  other  typos 
of  open  waters.  Oxbow  lakes,  commonly 
found  in  floodplains,  are  formed  when  river 
meanders  are  caitoff  from  the  rest  of  the  river. 
Id.  at  5^2. 

1).  Rijiarian  and  Floodjilain  Waters 
.Significantly  Affect  the  I’hysicid  Integrity  of 
(a)(1)  Through  (a)(3)  Waters 

.Scientific  research  shows  waters  and 
wetlands  in  ri|>arian  areas  and  llood|)lains  to 
he  impoi'tanl  in  |>rotecling  the  physical 
integi'ily  oi  a(|natic  resources.  Because 
I'iparian  and  floodplain  wateis  exhibit 
hiilii'eclional  exchange  of  water  with  the 
waters  to  which  they  are  adjacent,  they  play 
an  imporlani  role  in  ilelei  inining,  the  volume 
and  dnralion  ol  siKiam  flow.  Ri|iaiian  ami 
lloodplaiii  waler.s  also  have  an  essential  lole 
III  leg, n hit  log,  ami  slaliili/.ing,  sediment 
Iransporl  to  downstream  waters.  These 
I  Inn ai  I erisi ics  are  Inndamenlal  to  the 
physical  inleg,rily  ol  siream.s  as  well  as 
(lownsireimi  1 1  ail  it  ional  navig,ahle  waters, 

I niei stale  waters,  and  the  ten  iloi  iai  .sea.s. 

Ripaiian  and  llood|ilaiii  wetlands  me 
imporlani  loi  the  lediii  lion  oi  delay  ol 
Moods,  /(/  at  .1  33  (i  iliiig,  A  llnlloi  f  and  M 
Ai  leniaii,  “  I  he  lOde  ol  Wetlands  in  the 

I  lydiolog,ii  al  (  iyi  le,"  I  lydiiilii)’y  imd  luiilli 
Syi.lriii  Si  iriirn.  / sllill  :tll<l  (3(1113))  Walei'.  m 

I I  pal  nil  I  mens  conti  ol  Mood  i  ng,  dining,  I  lines 
ol  hig,h  preci piliil ion  or  .snowmelt  by 
capInring,  walei  li oni  ovei liank  Mow  and 
stoi  ill)' excess  slieiim  water.  Id.  ii\  !i  f>.  (  )iie 
study  lonnd  that  peak  Mows  in  the  (  lache 
Itiver  in  Arkansas  decreased  hy  1(1  3(TX> 
mainly  because  ol  lloodplaiii  water  .stora|',e. 

Id.  (citing,  R.  Walton,  el  iil.,  "I  lydrolog,y  of  the 
Black  .Swamp  Wetlands  on  the  ( iache  River, 
Arkansas,”  Wrilmids  16:376  3117  ( 1 6<l(>). 
Research  has  shown  that  flood|>lain  wetlands 
in  ( )hio  store  about  AW’/u  of  the  flow  ol  small 
streams.  Id.  i\\  Vi  (»  to  .5  7  (citing  I  ).E.  ( lamble, 
rl  III.,  All  Kraliii’icid  mid  l•'llllrli(lll<ll 
Assrfisiiiriil  of  Urlimi  Wrilmids  in  Criilidl 
Ohio.  ( lolmiihiis,  Ohio,  ERA  Technical  Re|)orl 
WE  172007-311,  ((iolnnihns,  Ol  I:  Ohio 
Tinvironmental  Rroteclion  Agency,  Wethnid 
Ecology  (frouj).  Division  of  .Surfiitx!  Water, 
2007)).  Those  and  similar  findings  jmint  to 
the  close  hydrological  influence  that  waters 
in  riparian  and  floodplain  areas  have  on 
streams. 

.Some  adjacent  waters  are  bordering  or 
contiguous  with  (a)(1)  through  (a)(5)  waters. 
Because  of  their  close  physical  proximity  to 
nearby  water  bodies,  they  readily  exchange 
their  waters  through  the  saturated  soils 
.surrounding  the  stream  or  through  surface 
exchange.  This  commingling  of  waters  allows 
bordering  or  contiguous  waters  to  both 
provide  chemically  transformed  waters  to 
streams  and  to  absorb  excess  stream  flow. 

Flow  between  neighboring  waters  and 
streams  is  more  longitudinal  (downslope)  at 
headwaters  and  more  lateral  further 
downstream.  Id.  at  5-38,  Table  5-3.  These 
connections  in  part  determine  stream  flow 
volume  and  duration.  Waters,  including 
wetlands,  in  riparian  areas  connect  to 
neighboring  water  bodies  through  various 
.surface  and  subsurface  connections.  See,  e.g., 
id.  at  3-4  (citing  National  Research  Council, 
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liiporian  Areas:  Functions  and  Strategics  for 
Management  (Wa.shington,  DC’,:  National 
Acaciomy  Fross,  2002)).  Floodplains, 
similarly,  aro  clo.soly  a.ssociatod  with  tho 
groimdwator  fonnd  honoath  and  bosido  rivor 
channols  (which  arc  considorod  shallow 
a(|uif(!rs)  and  waters  in  flofalplains  readily 
(jxchange  water  with  such  acpiifers.  Id.  at  2- 
14  (citing  ).A.  .Stanlord  and  ).  V.  Ward,  "An 
Fcosystem  l’(!rspectiv(!  of  Alluvial  Rivers; 

( lonnectivity  and  the  I lyporheic  (iorridoi ,” 
lonrind  of  the  North  American  Henihological 
Society  t2:4tt  (iO  (1002);  (!.  Ainoros  and  (1. 
Itoi'iiette,  “( lonnectivity  and  ltio(:om|)exity  in 
Waterbodies  ot  Riverine  Floodplains,” 
Fte.shmdcr  Itiology  47:70  1  77(i  (2002);  ( l.t  1. 

I ‘dole,  cl  at.,  "Mnltiscale  ( leoinoi  phic  t  Irivcns 
of  ( li  onndwatei  Flow  I’allis:  .Snlisiirlace 
I  lydidlog,i(.  I  lyiiainics  and  I  lypoi  heic 
I  tiveisily,"  fonintd  iif  the  North  Anicncon 
llcnlholof',i(  (d  So(  icly  2.l>:2.(l(l  20:i  (2.(l0li|) 
Ripaiian  and  lloodplain  wnllainis  am 
Imipinnily  i:onl  i)Mi<ins  with  i.tmann.  and  ollini 
wider  liodiei;  and  .‘.ifai  i  In  aid  I y  inllnnnen  the 
liydiolo);y  ol  mii  li  water  bodies  Id.  id  l>  li 
|i  dinj;  R.)  Nainiiin,  cl  ol  ,  Itijtonii  lu  ology, 

I  ioic.crvol ion,  noil  Monogcnii-nl  of 
Slrconr.idc  t  '.onnnnnitif.  (Itni  I  in|don ,  MA: 
I'lb.eviei  Ai.iideinii  I’liiM..  2.(l(l!>|,  l‘  Vidon.  ct 
id  ,  "I  tot  .‘Ipoli;  and  I  lid  M  omen  Is  in  Itipin  iini 
’/.ones:  rolenliid  loi  Inipioved  Walei  (Iniildy 
Miiniij'einenl /iiiiini//  of  the  A  mri  icini 
H''ide;  llr:.onii  !•!.  Ai.i.oi  nil  ion  40  2.'/ll  ’,’.011 
I  ',’(1  1 0|)  I'  loud  p  Ini  n  wel  lands  in  e  i  in  pin  laid 
loi  Ibe  redni  lion  in  delay  ol  Moods  Id  (i  dni|; 
A  Itniloi  k  and  M  Ai  leiniin,  "  I  be  Role  ol 
Wel  lands  in  Ibe  I  lydiolo|',ii.iil  (  lyi  le," 

!  lyilrology  ninl  l‘:iii  lh  Sysicni  Sciences  7;2.'dt 
2110  (2.002)).  (  txbow  lakes  also  reliiin  Mood 
waler.s.  /d.  id  !i  44.  Adjai  enI  ponds  p.enerally 
Innelion  siniiliirly  In  oxbow  lakes. 

Widers  in  riparian  areas  lillei  sedinieni 
wasbed  down  Ironi  nplaiids  and  colled 
sedinieni  from  overbank  flow  as  Ihe  river  or 
sireani  floods.  Id.  id  0  7.  For  exaniple, 
riparian  areas  were  observed  to  collect  00 
00*X>  of  tbe  sediment  from  farmlands  in  a 
sindy  in  North  (larolina.  Id.  (citing  A. 

(looper,  el  ah,  "Ri|>arian  Areas  as  Filters  for 
Agricultural  .Sediment,”  Soil  Science  Society 
of  America  I’roccedings  .SI  :4 10-420  (1!1»7); 
R.H.  Daniels  and  ).().  (lilliam,  ".Sediment  and 
(Ihemical  bead  Reduction  by  tJrass  and 
Rijiarian  Filters,”  Soil  Science  Society  of 
America  /ourno/ 00:240-2.01  (1990);  R.J. 
Naiman  and  H.  Decamps,  “The  Ft;ology  of 
Interfaces:  Riparian  Zones,”  Annual  lieview 
of  Ecology  and  Systematics  28:021-058 
(1997)).  Maintaining  the  equilibrium  between 
.sediment  deposition  and  sediment  transport 
is  important  to  maintain  tbe  physical  shape 
and  structure  of  stream  channels.  Significant 
c:hanges  to  upstream  channels  can  affect  the 
chemical,  physical,  and  biological  condition 
of  downstream  (a)(1)  through  (a)(3)  waters. 

Tbe  physical  effects  of  excess  sediment  can 
impair  chemical  and  ecological  integrity  in  a 
variety  of  ways.  Id.  at  5-9  (citing  P.J.  Wood 
and  P.D.  Armitage,  “Biological  Effects  of  Fine 
Sediment  in  the  Lotic  Environment,” 
Environmental  Management  21:203-21 7 
(1997)).  Excess  sediment  is  linked  to 
increasing  contaminant  and  nutrient 
concentrations,  all  of  which  tributaries  can 
transmit  downstream,  affecting  water  quality. 
Excess  sediment  may  block  and  absorb 


sunlight  transmission  through  tho  water 
column,  inhibiting  plant  photosynthesis  and 
warming  the  water  in  tho  .stream.  Sediment 
may  fill  tho  interstitial  spaces  between  rocks 
in  a  streambed,  which  many  fish  and  acpiatic 
sjiecies  vest!  for  mating,  rejiroduction,  and 
shelter  from  jiredators.  This  kind  of  j)hy.sical 
degradation  of  tributary  streambeds  results  in 
less  suitable  habitat  available  for  animals  and 
fish  that  move  between  n))stream  and 
downstream  waters.  Riparian  waters  that 
retain  sediments  thus  protect  downstream 
waters  from  tbe  effects  of  excess  sediment. 

Oxbow  lakes  jilay  similar  roles  in  Ihe 
floodplain  as  they  are  an  integral  part  of 
alluvial  floodplains  of  meandering  rivers.  Id. 
at  5  42  (citing  K.( ).  Wineiniller,  cl  ill.,  "I'ish 
Assemblage  .Sliiicinre  in  Relation  to 
I'iii viKimnenlal  Variation  among  llra/o.s  Rivei 
(  )xl)ow  l.akos,”  rninsnclions  of  the  Aincricnn 

I  ishcncs  Socicly  129:4!.  I  4(.tl  (2(l((tl),  K. 

(  II iiiska  I  .ewi :/.iik  ,  ”  Water  (Jual it y  I  >y mini !<..■. 
ol  (  txliow  I  .ake.s  in  Young  (  11  acini  I  .a  ml  sea  pe 
ol  Nl'l  Poland  in  Ibibition  to  1  lieir 

I I  yi b ological  (  lonneci i vil y ,”  lu  iilof'ii  nl 
/•.'ngince;  log  21>:'.’.l>  27  ( ■.'.(l(l!l|)  t  hey  connect 
to  liver.s  by  peiiodii  overland  How,  typically 
bom  Ibe  1 1  vei  d  in  mg,  Hood  mg,  events,  and 
bidneci  lonal  sliallow  .snbsnrtai  e  How 
llnongli  line  iivei  soils  (linbi ei  I ional  mean.s 
How  bom  I  i vei  to  lid  e  and  Ink e  to  i  i vei  )  Id 

III  1.  42  lo  !i  44  (  txliow  lakes  g,eneiaHy  have 
an  on  poi  lani  m  Hnem  e  on  I  be  <  om  III  ion  and 
Innelion  ol  iivei.s  Id  al  !>  411  lo  1.  49  I  bill 
mi  I  mini  e  can  vin  y  w  il  b  Hie  il  i.sliim  e  bom  I  be 
1 1  vei  and  I  lie  ag,e  ol  Hie  ox  bow.  i  el  led  mg,  ibe 
lieqiiency  and  nainre  ol  Hie  exi  bang,e  ol 
niiilerials  ibal  lakes  plai  e  belween  Ibe  Iwo 
wilier  bod ies. 

Hecanse  iidjacenl  walers  snpporl  riparian 
veg,elal ion,  Ihey  alieci  Ibe  capacily  ot  ri|iarian 
veg, elation  lo  iiillnence  stream  How, 
niorpbolog,y,  and  habilal  provided  in  Ihe 
nearby  waterbody.  Veg, elation  in  riparian 
walers  inflminces  Ibe  amomil  ol  water  in  Ihe 
siream  by  ca|>lnring  and  transpiring  siroam 
flow  and  inlercepling  gronndwalor  and 
overland  flow.  Id.  al  !t  22,  ,5-  7  (citing  P. 
Meyboom,  “’I'broo  ( Ibservatioiis  on 
.SIroamflow  D(!|)lnlion  by  Phrealophylos,” 
lonriud  of  I lydrology  2;248-2li1  (19(i4)). 
Ri|>arian  vegntation  in  adjacent  waters  also 
reduces  siream  bank  erosion,  serving  to 
maintain  tho  physical  integrity  of  the 
channel.  See,  e.g.,  id.  at  5-8  (citing  Ci.Fl. 
Beeson  and  P.  h'.  Doyle,  “('.omparison  of  Bank 
Erosion  at  Vegetated  and  Non-Vegotatod 
(Channel  Bemds,”  Journal  of  the  American 
Water  Hesources  Association  31 :983-990 
(1995)).  In  addition,  inputs  of  woody  debris 
from  aquatic  vegetation  into  waters  make 
important  contributions  to  the  channel’s 
geomorphology  and  the  stream’s  aquatic 
habitat  value.  Id.  (citing  N.H.  Anderson  and 
J.  R.  Sedell,  “Detritus  Processing  by 
Macroinvertebrates  in  Stream  Ecosystems,” 
Annual  Review  of  Entomology  24:351-377 
(1979);  M.E.  Harmon,  et  al.,  “Ecology  of 
Coarse  Woody  Debris  in  Temperature 
Ecosystems,”  Advances  in  Ecological 
Research  15:133-302  (1986);  F.  Nakamura 
and  F.  J.  Swanson,  “Effects  of  Coarse  Woody 
Debris  on  Morphology  and  Sediment  Storage 
of  a  Mountain  Stream  System  in  Western 
Oregon,”  Earth  Surface  Processes  and 
Landforms  18:43-61  (1993);  T.E.  Abbe  and  D. 


R.  Montgomery,  “barge  Woody  Debris  Jams, 
Channel  Hydraidics  and  Habitat  Formation 
in  barge  Rivers,”  Regulated  Rivers:  Research 
fr  Management  12:201-221  (1996);  R.). 

Naiman  and  lb  Decamps,  “Tbe  Ecology  of 
Interfaces:  Riparian  Zones,”  Ammal  Review 
of  Ecology  and  Systematics  28:(i21-658 
91!)97);  A.M.  (hirnell,  et  ah,  “barge  Wood 
and  Fluvial  Processes,”  Freshwater  Itiology 
47:601-(il9  (2002)).  Al.so,  the  ri|)arian 
vegetation  that  overhangs  streams  provides 
shade,  |ir(ividing  a  critically  important 
fnnclion  of  reducing  fincinalioiis  in  water 
teiiiperainre  helping  lo  reduce  excessive  algal 
production  and  lo  maintain  life  snpporling 
oxygen  levels  in  slreams  and  other  waler.s.  Id. 
al  !>  9  (cil  ing  .S.V.  ( iregory,  cl  ah,  “An 
l‘!cosysleni  Pers|ieclive  ol  Ri|iarian  Z(mes: 
l''ocns  on  l.inks  belween  l.ami  anil  Walei," 
//m.Micncc  4  1 :1>4(I  !i!il  (  1 99  I );  lv( !.  Volkmai 
and  R.A.  I  )ablp,ren,  "lliological  (  txygen 
I  lemand  Dynamics  in  Hm  I  .owe i  .San  |oa<|u in 
Itivei ,  (  ialiloi  Ilia,”  Idiviionnirninl  Science  h 
I'ei  hnolof’y  4(l:!>(ili2  l.t.I.O  (2(Mlf>))  I'iveii 
Miiall  I  lianp,es  m  walei  lempeialuie  can  have 
.M)',m III  aiil  impai  Is  on  Ibe  lype  and  nnmbei 
ol  specie.'!  piei.eni  m  walers,  wilb  lii)>,liei 
lempeialmes  p,eneiaHy  assoi  laled  willi 
ilepiailed  liabilal  wim  b  rinppoils  only  llio.'.e 
spill  les  Ibal  i  an  loleiale  lMp,liei  lempeialmes 
ami  leilni  eil  levels  ol  dissolved  oKy)',eii 
I  li)’,liei  walei  lempeialmes  am  assoi  laleil 
willi  slieams  and  liveis  wilb  less  vabialile 
nil  lealmnal  anil  i  ommeii  ml  bsbeiies.  Ai. 
ibsi  nsseil  lielow.  Ihese  pbysii  al 
I  Inn  III  lei  i.'.l  ICS  ol  lieail  walei  slieams 
inllnence  wlial  lypes  ol  oi|’,anisms  live  in  Ibe 
ie|',ion. 

I  lead  walers  and  neai  by  wel  lands  snp  pi  y 
downsiream  walers  wilb  dissolved  orf',anic 
carbon  as  a  resnil  ol  decoin  po.'ii  I  ion  processes 
bom  dead  or|>,anic  mailer  such  as  plants.  I  be 
biolo)',ical  c.onsei|nences  ol  Ibis  dissolved 
orf’,anic  carbon  are  di.scnssed  in  more  delail 
below.  Tbe  |ireseiice  of  d issol ved  org.anic 
carbon  can  ailed  bow  bg,bl  penetniles  Ihe 
water,  an  important  factor  in  Ihe  f.rowlh  of 
|)lanls,  algae,  and  other  primary  producers, 
and  can  |irolecl  aipialic  organisms  from  the 
harmfni  effects  of  IIV-B  radiation.  Id.  al  5- 
28  lo  5-29  (citing  K.N.  Esimhmm  and  II.F. 

I  lemond,  “Tho  role  of  organic  acids  in  the 
acid-baso  stains  of  surface  waters  at  Bickford 
Watershed,  Massachusetts,”  Water  Resources 
Research  21:1503-1510  (1985);  J.E.  Hobbie 
and  R.Cb  Wetzel,  “Microbial  control  of 
dissolved  organic  carbon  in  lakes;  Research 
for  the  future,”  Hydrobiologia  229:169-180 
(1992);  D.W.  Schindler  and  P.J.  Curtis,  “The 
role  of  DOC  in  protecting  freshwaters 
.subjected  to  climate  warming  and 
acidification  from  UV  exposure,” 
Riogeochemistry  SG-I-Q  (1997);  K.R.  Reddy 
and  R.D.  Debaune,  Riogeochemistry  of 
Wetlands:  Science  and  Applications,  (Boca 
Raton,  Fb:  CRC  Press,  2008)). 

c.  Riparian  and  Floodplain  Waters 
Significantly  Affect  the  Chemical  Integrity  of 
(a)(1)  Through  (a)(3)  Waters 

As  stated  above  in  the  section  on 
tributaries,  pollutants  such  as  petroleum 
waste  products  and  other  harmful  pollutants 
dumped  into  any  part  of  the  tributary  system 
are  likely  to  flow  downstream,  or  to  be 
washed  downstream,  and  thereby  pollute 
traditional  navigable  waters,  interstate 
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wiilors,  iiikI  tho  lorriloriiil  soii.s  Iroin  wliicli 
Aincriciin  cil i/.oii.s  liikc;  tlicir  (li'inkiii(>  wiilor, 
.sliollfi.sli,  fill  fish,  wiilor-lidsitil  nicniatioii,  mid 
inmiy  (illmr  iisos.  .Siiino  wollmids  porhinn  tlii! 
vjilii<il)l(!  function  of  tnijiping  or  filtoring  out 
•soiiio  ]>ollnttints  (such  as  fortili/.ors,  silt,  and 
sonio  jiosticidos),  tliorcliy  rodnciiig  tho 
likoliliood  tliat  thoso  ))ollntants  will  roach 
and  pollnto  tho  triliiitarios  of  tho  downstroaiii 
navigahio  or  intorstato  wntors  (and  ovoiitnally 
|)ollnto  thoso  downstroaiii  wators 
thoiiisolvos).  llowovor,  many  otlior  jiolliitants 
(such  ns  potrolonni  wastos  and  toxic 
cliomical  wastos),  if  dnmjiod  into  wotlnnds  or 
othor  wators  that  nro  adjacent  to  tributary 
.streams,  may  roach  thoso  tributaries 
tbomsolves,  and  thereafter  flow  downstream 
to  pollute  the  nation’s  drinking  water  supply, 
fi.sheries,  and  recreation  areas. 

Riparian  and  floodplain  waters  play  a 
critical  role  in  controlling  the  chemicals  that 
enter  streams  and  other  “waters  of  the  United 
States”  and  as  a  result  are  vital  in  protecting 
the  chemical,  physical,  and  biological 
integrity  of  downstream  (a)(1)  through  (a)(3) 
waters.  Runoff  (the  water  that  has  not 
evaporated  or  infiltrated  into  the 
groundwater)  from  uplands  is  a  large  source 
of  pollution,  but  research  has  shown  that 
wetlands  and  other  riparian  waters  trap  and 
chemically  transform  a  substantial  amount  of 
the  nutrients,  pesticides,  and  other  pollutants 
before  they  enter  streams,  river,  lakes  and 
other  waters. 

Chemicals  and  other  pollutants  enter 
waters  from  point  sources,  non-point  sources, 
atmospheric  deposition,  upstream  reaches, 
and  through  the  hyporheic  zone,  a  region 
beneath  and  alongside  a  stream  bed  where 
surface  water  and  shallow  groundwater  mix. 
Id.  at  5-10  (citing  SW.  Nixon  and  V.J.  Lee, 
Wetlands  and  Water  Quality:  A  Regional 
Review  of  Recent  Research  in  the  United 
States  on  the  Role  of  Freshwater  and 
Saltwater  Wetlands  as  Sources,  Sinks,  and 
Transformers  of  Nitrogen,  Phosphorus,  and 
Various  Heavy  Metals,  Technical  Report  Y- 
86-2,  (Vicksburg,  MS:  U.S.  Army  Corp  of 
Engineers,  Waterways  Experiment  Station, 
1986);  D.F.  Whigham  and  T.E.  Jordan, 
“Isolated  Wetlands  and  Water  Quality,” 
Wetlands  23:541-549  (2003);  S.L. Whitmire 
and  S.K.  Hamilton,  “Rates  of  Anaerobic 
Microbial  Metabolism  in  Wetlands  of 
Divergent  Hydrology  on  a  Glacial 
Landscape,”  Wetlands  28:703-714  (2008)). 
Throughout  the  stream  network,  but 
especially  in  headwater  streams  and  their 
adjacent  wetlands,  chemicals  are 
sequestered,  assimilated,  transformed,  or  lost 
to  the  atmosphere  by  microbes,  fungi,  algae, 
and  macrophytes  present  in  riparian  waters 
and  soils.  Id.  (citing  SW.  Nixon  and  V.J.  Lee, 
Wetlands  and  Water  Quality:  A  Regional 
Review  of  Recent  Research  in  the  United 
States  on  the  Role  of  Freshwater  and 
Saltwater  Wetlands  as  Sources,  Sinks,  and 
Transformers  of  Nitrogen,  Phosphorus,  and 
Various  Heavy  Metals,  Technical  Report  Y- 
86-2,  (Vicksburg,  MS:  U.S.  Army  Corp  of 
Engineers,  Waterways  Experiment  Station, 
1986);  C.  Jobnston,  “Sediment  and  Nutrient 
Retention  by  Freshwater  Wetlands:  Effects  on 
Surface  Water  Quality,”  Critical  Reviews  in 
Fnvironmental  Control  21:491-565  (1991); 
IM.  Boon,  “Biogeochemistry  and  Bacterial 


I'icology  of  I  lydrologically  Dymmiic 
Wellaiids,”  in  D.l’.  Bal/.er  and  R.R.  .Sbaril/., 
ed.,  Fcology  oj  Freshwater  and  Fsinarine 
Wetlands  (Berkeley,  CA:  University  of 
California  Press,  2()()()),  Jip.  1 15-I7(i;  W.). 
Mit.scli  and  ).C.  (io.sselink.  Wetlands,  4tb 
edition,  (1  loboken,  N):  )obn  Wiley  ik  .Sons 
Inc.,  2007);  K.R.,  Reddy  and  R.l).  Del.aune, 
Riogeochemistry  of  Wetlands:  Science  and 
Apj)licalions  (Boca  Raton,  I'  L:  CRC  Press, 

2008).  rbese  cliomical  proces.ses  reduce  or 
eliminate  pollution  that  would  otherwise 
enter  streams,  rivers,  lakes  and  other  waters 
and  subsequently  downstream  traditional 
navigable  waters,  interstate  waters,  or  the 
territorial  seas.  The  removal  of  the  nutrients 
nitrogen  and  phosphorus  is  a  particularly 
important  role  for  riparian  waters.  Nutrients 
are  necessary  to  .support  aquatic  life,  but  the 
presence  of  excess  nutrients  can  lead  to 
eutrophication  and  the  depletion  of  oxygen 
nearby  waters  and  in  waters  far  downstream. 
See,  e.g.,  id.  at  1-8.  Eutrophication  is  a  large 
problem  in  waters  across  the  United  States 
including  such  significant  ecosystems  as  the 
Chesapeake  Bay  and  Lake  Spokane  in 
Washington.  W.M.  Kemp,  et  al., 
“Eutrophication  of  Chesapeake  Bay: 

Historical  Trends  and  Ecological 
Interactions,”  Marine  Ecology  Progress  Series 
303(21):l-29  (2005);  D.J.  Moore  and  J.  Ross, 
Spokane  River  and  Lake  Spokane  Dissolved 
Oxygen  Total  Maximum  Daily  Load:  Water 
Quality  Improvement  Report,  Publication  No. 
07-10-073  (Spokane,  WA:  Washington  State 
Department  of  Ecology,  2010);  R.R.  Murphy, 
et  al.,  “Long-Term  Trends  in  Chesapeake  Bay 
Seasonal  Hypoxia,  Stratification,  and 
Nutrient  Loading,”  Estuaries  and  Coasts 
34(6):1 293-1309  (2011).  Eutrophication  is  the 
process  by  which  plants  and  algae  grow  in 
waters  to  such  an  extent  that  the  abundance 
of  vegetation  monopolizes  the  available 
ox3'gen,  detrimentally  affecting  other  aquatic 
organisms.  Id.  Oxbow  lakes  also  have  high 
mineralization  rates,  suggesting  that  similar 
to  adjacent  wetlands  they  process  and  trap 
nutrients  from  runoff.  Report  at  5-45  to  5- 
46  (citing  K.O.  Winemiller,  et  al.,  “Fish 
Assemblage  Structure  in  Relation  to 
Environmental  Variation  among  Brazos  River 
Oxbow  Lakes,”  Transactions  of  the  American 
Fisheries  Society  129:451-468  (2000)). 
Protection  of  these  waters  therefore  helps 
maintain  the  chemical  integrity  of  the 
nation’s  waters. 

The  removal  of  nitrogen  is  an  important 
function  of  all  waters,  including  wetlands,  in 
the  riparian  areas.  Riparian  areas  regularly 
remove  more  than  half  of  dissolved  nitrogen 
found  in  surface  and  subsurface  water  by 
plant  uptake  and  microbial  transformation. 

Id.  at  5-11  (citing  P.  Vidon,  et  al.,  “Hot  Spots 
and  Hot  Moments  in  Riparian  Zones: 

Potential  for  Improved  Water  Quality 
Management,”  Journal  of  the  American 
Water  Resources  Association  46:278-298 
(2010)).  Denitrification  in  surface  and 
subsurface  flows  is  highest  where  there  is 
high  organic  matter  and/or  anoxic 
conditions.  Id.  Denitrification  occurs  in 
wetland  soils  where  there  is  high  organic 
matter,  low  oxygen,  denitrifying  microbes, 
and  .saturated  soil  conditions,  and  rates 
increase  with  proximity  to  streams.  Id.  (citing 
S.V.  Gregory,  et  al.,  “An  Ecosy.stem 


l’ers|)(!(:live  of  Riparian  /.ones;  I'ociis  on 
Links  between  Land  and  Water,”  llioseienee 
4I:.54()  ,5.51  (1991 );  P.  Vidon,  r:/  o/.,  “Hot 
.Spots  and  I  lot  Monuaits  in  Rijiarian  Zones: 
Potential  for  Improved  Water  Quality 
Management,”  Journal  of  the  American 
Water  Resources  Association  46:278-  298 
(2010)).  Rijiarian  waters  are  therefore 
imjiortant  in  maiiitaiiiiiig  the  conditions 
imjiortaiit  for  denitrification,  which  in  turn 
jirotects  streams,  rivers,  lakes  and  otlier 
waters  from  nitrogen  jiolbitioii. 

Plant  ujitake  of  di.ssolved  nitrogen  in 
subsurface  flows  also  accounts  for  large 
quantities  of  nitrogen  removal.  Rijiarian 
fore.sts  liave  been  found  to  remove  75%  of 
dissolved  nitrate  transjiorted  from 
agricultural  fields  in  Maryland.  Id.  (citing  P. 
Vidon,  et  al.,  “Hot  Spots  and  Hot  Moments 
in  Riparian  Zones:  Potential  for  Improved 
Water  Quality  Management,”  Journal  of  the 
American  Water  Resources  Association 
46:278-298  (2010)).  Likewise,  riparian  forests 
in  Georgia  remove  65%  of  nitrogen  and  30% 
of  phosphorus  from  agricultural  sources.  Id. 
at  5-11  to  5-12  (citing  Vidon,  et  al.  2010).  A 
Pennsylvania  forest  removed  26%  of  the 
nitrate  from  the  subsurface.  Id.  at  5-12  (citing 
J.D.  Newbold,  et  al.,  "Water  Quality 
Functions  of  a  15-Year-Old  Riparian  Forest 
Buffer  System,”  Journal  of  the  American 
Water  Resources  Association  46:299-310 
(2010)).  The  vegetation  associated  with 
riparian  waters  also  removes  nitrogen  from 
subsurface  flows.  Therefore,  the  conservation 
of  riparian  waters  helps  protect  downstream 
waters  from  influxes  of  dissolved  nitrogen. 

Phosphorus  is  another  potentially  harmful 
nutrient  that  is  captured  and  processed  in 
riparian  waters.  Id.  (citing  T.A.  Dillaha  and 
S.P.  Inamdar,  “Buffer  Zones  as  Sediment 
Traps  or  Sources,”  in  N.E.  Haycock,  T.P. 

Burt,  K.W.T.  Goulding,  and  G.  Pinay,  ed., 
Ruffer  Zones:  Their  Processess  and  Potential 
in  Water  Protection,  Proceedings  of  the 
International  Conference  on  Buffer  Zones, 
September  1996  (Hertfordshire,  UK:  Quest 
Environmental,  1997),  pp.  33-42;  A.N. 
Sharpley  and  S.  Rekolainen,  “Phosphorus  in 
Agriculture  and  Its  Environmental 
Implications,”  in  H.  Tunney,  et  al.,  ed.. 
Phosphorus  Losses  from  Soil  to  Water 
(Cambridge,  UK:  CAB  International,  1997), 
pp.  1-54;  G.C.  Carlyle  and  A.R.  Hill, 
“Groundwater  Phosphate  Dynamics  in  a 
River  Riparian  Zone:  Effects  of  Hydrologic 
Flowpaths,  Lithology,  and  Redox 
Chemistry,”  Journal  of  Hydrology  247:151- 
168  (2001)).  Biogeochemical  processes, 
sedimentation,  and  plant  uptake  account  for 
high  rates  of  removal  of  particulate 
phosphorus  in  riparian  areas.  Id.  (citing  C.C. 
Hoffmann,  et  al.,  “Phosphorus  Retention  in 
Riparian  Buffers:  Review  of  Their 
Efficiency,”  Journal  of  Environmental 
Quality  38:1942-1955  (2009)).  The  amount  of 
contact  the  water  has  with  nearby  soils 
determines  tbe  ability  of  tbe  riparian  area  to 
remove  phosphorus.  Id.  This  function  of 
upstream  riparian  waters  is  crucial  for 
maintaining  the  chemical  and  biological 
integrity  of  tbe  waters  to  which  they  are 
adjacent,  and  for  preventing  eutrophication 
in  downstream  traditional  navigable  waters, 
interstate  waters,  and  the  territorial  seas. 
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il.  Ki|»ii'iiiii  iind  l‘'lo(iil|ihiiii  Wiilois 
.Sif^iiiliciinlly  Altocl  llio  liiolo^aciil  liilof^rily  ot 
(ii)(  I )  riiroiigh  (ii)(.'l)  Wiilors 

Wiilois  iiiui  w<!ll)iii(ls  looilod  in  l)()lli 
ripiirinn  iiniii.s  iind  ri()(id|>l(iiii.s  .sii|)|>()rl  llin 
l)i(d()^i(:id  inln^rily  (d  (l(iwiislr(!<iin  ()i)(  l) 
lliron^li  (ii)(;i)  wiildis  ill  ii  viiiinly  (d'wiiy.s. 

'I'liny  jirdvidn  liiiliitiit  Inr  ji(|iifili(:  mid  wiilor- 
toldi'jint  |)l(inls,  iiivortolinitds,  iiiid  vorlohnilo.s, 
mid  jirnvido  I’liddiiif^,  n!liif>o,  mid  lirnddiiig 
m’dii.s  for  invorldlinitos  mid  fish.  .Soods,  jiljiiits, 
mid  miiini'ils  inovo  Ixitwium  wtitors  in  tlio 
ripnrimi  /.oiui  mid  floodplains  and  Iho 
adjacent  stroains,  and  from  thorn  colonize  or 
utilize  downstream  waters,  including 
traditional  navigable  waters. 

Organic  matter  from  adjacent  wetlands  is 
critical  to  aquatic  food  webs,  particularly  in 
headwaters,  where  it  is  the  primary  source  of 
energy  flow  due  to  low  light  conditions  that 
inhibit  photosynthesis.  Id.  at  5-13  (citing  J.L. 
Tank,  et  al.,  “A  Review  of  Allochthonous 
Organic  Matter  Dynamics  and  Metabolism  in 
Streams,”  Journal  of  the  North  American 
Benthological  Society  29:118-146  (2010)). 
Headwater  streams  tend  to  be  located  in 
heavily  vegetated  areas  compared  to  larger 
waters,  so  they  are  more  likely  to  contain  leaf 
litter,  dead  and  decaying  plants,  and  other 
organic  matter  that  forms  the  basis  of 
headwater  food  webs.  The  organic  matter  is 
processed  by  microbes  and  insects  that  make 
the  energy  available  to  higher  levels  of  stream 
life  such  as  amphibians  and  fish.  Studies 
have  shown  that  macroinvertebrates  rely  on 
leaf  inputs  in  headwater  streams  and  that 
excluding  organic  litter  from  a  stream 
resulted  in  significant  changes  to  the  food 
web  at  multiple  levels.  Id.  (citing  G.W. 
Minshall,  “Role  of  Allochthonous  Detritus  in 
the  Tropic  Structure  of  a  Woodland 
Springbrook  Community,”  Ecology  48:139- 
149  (1967);  J.B.  Wallace,  et  al.,  “Multiple 
Trophic  Levels  of  a  Forest  Stream  Linked  to 
Terrestrial  Litter  Inputs,”  Science  277:102- 
104  (1997);  J.L.  Meyer,  et  al.,  “Leaf  Litter  as 
a  Source  of  Dissolved  Organic  Carbon  in 
Streams,”  Ecosystems  1:240-249  (1998)). 

Fish  and  amphibian  species  found  in 
headwaters  travel  downstream  and  in  turn 
become  part  of  the  food  web  for  larger 
aquatic  organisms  in  rivers  and  other  waters. 
Organic  material  provided  by  riparian  waters 
to  small,  headwater  streams  is  therefore 
important  not  only  to  the  small  streams  that 
directly  utilize  this  source  of  energy  to 
support  their  biological  populations  but  also 
to  the  overall  biological  integrity  of 
downstream  waters  that  also  benefit  from  the 
movement  of  fish  and  other  species  that 
contribute  to  the  food  web  of  larger  streams 
and  rivers. 

Floodplain  water  bodies,  including  oxbow 
lakes,  accumulate  organic  carbon,  an 
important  function  influenced  by  the  size 
and  frequency  of  floods  from  adjacent  rivers. 
See,  e.g.,  id.  at  5—45  (citing  A.  Cabezas,  et  al., 
“Changing  Patterns  of  Organic  Carbon  and 
Nitrogen  Accretion  on  the  Middle  Ebro 
Floodplain  (NE  Spain),”  Ecological 
Engineering  35:1547—1558  (2009)).  Those 
stored  chemicals  are  available  for  exchange 
with  river  water  when  hydrological 
connec:tion.s  form.  Organic  materials  are  the 
basis  for  the  food  web  in  stream  reaches 
where  jihotosynthetic  jiroduction  of  energy  is 


iibseiil  or  liiiiiled,  part  icii  liirly  in  lieiidwater 
sysleiiis  where  vegeliilive  liller  alone  inake.s 
lip  the  base  of  the  a(|nali(:  food  web.  The 
niaiiilenance  of  floodplain  waters  is  therefore 
an  iinportaiit  (:oin|)onent  of  jirotecting  the 
biological  integrity  of  downstreani  waters 
into  which  the  headwaters  tlow. 

The  waters,  iiichiding  wetlands,  in  the 
riparian  area  jilay  an  ini|)ortant  role  in  the 
removal  of  |)esticides.  Id.  al  5-14  (citing  P. 
Vidon,  el  al.,  “Hot  .S))ots  and  Hot  Moments 
in  Ri])arian  /.ones:  Potential  for  Imjiroved 
Water  Quality  Management,”  Journal  of  the 
American  Water  Itesources  Association 
46:278-25)8  (2010).  Microbes  near  plant  roots 
break  down  these  pe.sticides.  See,  e.g.,  id. 
(citing  C.  Voos,  and  P.M.  Croffman, 
“Relationships  between  microbial  biomass 
and  dissipation  of  2,4-D  and  dicamba  in 
soil,”  Biology  and  Fertility  of  Soils  24:106- 
110  (1996)).  Uptake  by  aquatic  plants  has 
also  been  shown  to  be  an  important 
mechanism  of  removal  of  the  pesticides 
alachlor  and  atrazine.  Id.  (citing  K.C. 

Paterson  and  J.L.  Schnoor,  “Fate  of  Alachlor 
and  Atrazine  in  a  Riparian  Zone  Field  Site,” 
Water  Environment  Besearch  64:274-283 
(1992)).  Riparian  waters  also  trap  and  hold 
pesticide  contaminated  runoff  preventing  it 
from  harming  neighboring  waters. 

Riparian  areas  are  dynamic  places  that 
support  a  diversity  of  aquatic,  amphibious, 
and  terrestrial  species  adapted  to  the  unique 
habitat  created  by  periodic  flooding  events. 

Id.  at  5-15  (citing  W.J.  Junk,  et  al.,  “The  flood 
pulse  concept  in  river-floodplain  systems,” 
in  D.P.  Dodge,  ed..  Proceedings  of  the 
International  Large  Biver  Symposium  Ottawa 
(Ottawa,  Canada:  Canadian  Special 
Publication  of  Fisheries  and  Aquatic 
Sciences  106,  1989),  pp.  110-127;  K. 

Tockner,  et  al.,  “An  Extension  of  the  Flood 
Pulse  Concept,”  Hydrological  Processes 
14:2861-2883  (2000);  C.T.  Robinson,  et  al., 
“The  Fauna  of  Dynamic  Riverine 
Landscapes,”  Freshwater  Biology  47:661-677 
(2002)).  Plants,  invertebrates,  and  vertebrates 
use  waters,  including  wetlands,  in  the 
riparian  areas  for  habitat,  nutrients,  and 
breeding.  As  a  result,  the  waters,  including 
wetlands,  in  the  riparian  areas  act  as  sources 
of  organisms,  particularly  during  inundation 
events,  replenishing  neighboring  waters  with 
organisms,  seeds,  and  organic  matter. 
Inundation  and  hydrological  connectivity  of 
riparian  areas  greatly  increase  the  area  of 
aquatic  habitats  and  species  diversity.  Id.  at 
5-15  to  5-16  (citing  W.J.  Junk  et  al.  1989;  R. 
Jansson,  et  al.,  “Hydrochory  Increases 
Riparian  Plant  Species  Richness:  A 
Comparison  between  a  Free-Flowing  and  a 
Regulated  River,”  Journal  of  Ecology 
93:1094-1103  (2005)).  Aquatic  animals, 
including  amphibians  and  fish,  take 
advantage  of  the  waters  present  in  riparian 
areas,  either  inhabiting  them  or  moving 
between  the  riparian  water  and  neighboring 
waters.  Id.  at  5-15,  5-17,  5-19  (citing  C.H. 
Copp,  “The  habitat  diversity  and  fish 
reproductive  function  of  floodplain 
ecosystems,”  Environmental  Biology  of 
Fishes  26:1-27  (1989);  L.A.  Smock,  et  al., 
“Lotic  macroinvertebrate  production  in  three 
dimensions:  Channel  surface,  hyporheic,  and 
lloodjilain  environments,”  Ecology  73:876- 
886  (1992);  L.A.  Smock,  “Movements  of 


iiiverlebnilos  biilwiieii  slieiiiii  cliiiiiiiels  mid 
lore.sled  llood|il)iiii.s,"  lounud  of  the  North 
Ammiean  llenthologie(d  Soeit'ty  13:524  53  1 
( 1994);  C.  T.  Robinson,  et  (d.,  “The  lainia  of 
(lynainic  liveiine  landscapes,”  Freshwater 
/y/o/ogy  47:6(i1- Ii77  (2002);  )..S.  Richardson, 
et  al.,  “Ri|)arian  conininnities  associated  with 
Pacific  Northwest  headwater  slreams: 
Assemblages,  iirocesses,  and  niiitpieness,” 
JouriKd  of  the  American  Water  Besoiirees 
Association  41:935-!)47  (2005);  C.  Ilg,  et  al., 
“Long-term  reactions  of  jilanls  and 
niacroinverlebrates  to  extreme  floods  in 
flood})lain  grasslands,”  Ecology  89:2392- 
2398  (2008);  D.E.  Shoup,  and  1).  H.  Wahl, 
“I'Tsh  diversity  and  abundance  in  relation  to 
interannual  and  lakespecific  variation  in 
abiotic  characteristics  of  floodplain  lakes  of 
the  lower  Kaskaskia  River,  Illinois,” 
Transactions  of  the  American  Fisheries 
Society  138:1076-1092  (2009)).  Likewise, 
seeds,  plant  fragments,  and  whole  plants 
move  between  riparian  and  floodplain  waters 
and  the  river  network.  Id.  at  5-15  (citing  R.L. 
Schneider,  and  R.R.  Sharitz,  “Hydrochory 
and  regeneration  in  a  bald  cypress  water 
tupelo  swamp  forest,”  Ecology  69:1055-1063 
(1988);  B.  Middleton,  “Hydrochory,  seed 
banks,  and  regeneration  dynamics  along  the 
landscape  boundaries  of  a  forested  wetland,” 
Plant  Ecology  146:169-184  (2000);  C. 

Nilsson,  et  al.,  “The  role  of  hydrochory  in 
structuring  riparian  and  wetland  vegetation,” 
Biological  Reviews  85:837-858  (2010)). 

Hydrological  connections  are  often  drivers 
of  biological  connections,  and  flooding 
events  enhance  the  existing  connections 
between  floodplain  waters  and  the  river 
network.  As  a  result,  waters  within 
floodplains  have  important  functions  for 
aquatic  health.  Many  species  have  cycles 
timed  to  flooding  events,  particularly  in 
circumstances  where  flooding  is  associated 
with  annual  spring  snowmelt  or  high 
precipitation.  Id.  at  5-15  to  5-17,  5-20  (citing 
J.R.  Thomas,  et  al.,  “A  landscape  perspective 
of  the  stream  corridor  invasion  and  habitat 
characteristics  of  an  exotic  (Dioscorea 
oppositifolia)  in  a  pristine  watershed  in 
Illinois,”  Biological  Invasions  8:1103-1113 
(2006);  L.M.  Tronstad,  et  al.,  “Aerial 
colonization  and  growth:  Rapid  invertebrate 
responses  to  temporary  aquatic  habitats  in  a 
river  floodplain,”  Journal  of  the  North 
American  Benthological  Society  26:460-471 
(2007);  A.  Curnell,  et  al.,  “Propagule 
deposition  along  river  margins;  Linking 
hydrology  and  ecology,”  Journal  of  Ecology 
96:553-565  (2008)).  Waters  within 
floodplains  act  as  sinks  of  seeds,  plant 
fragments,  and  invertebrate  eggs,  allowing  for 
cross-breeding  and  resulting  gene  flow  across 
time.  Id.  at  5-19  to  5-21  (citing  K.M.  Jenkins, 
and  A.J.  Boulton,  "Connectivity  in  a  dryland 
river:  Short-term  aquatic  microinvertebrate 
recruitment  following  floodplain 
inundation,”  Ecology  84:2708-2723  (2003); 

D.  Frisch,  and  S.T.  Threlkeld,  “Flood- 
mediated  dispersal  versus  hatching:  Early 
recolonisation  strategies  of  copepods  in 
floodplain  ponds,”  Freshwater  Biology 
50:323-330  (2005);  B.  Vanschoenwinkel,  et 
al.,  “Wind  mediated  dispersal  of  freshwater 
invertebrates  in  a  rock  pool  metacommunity; 
Differences  in  dispersal  cajiacities  and 
modes,”  1  lydrohiologia  635:363-372  (2009)). 
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Micro-  and  macroinvertebrates  colonize 
nutrient  rich  waters  within  floodplains 
during  periods  of  inundation,  facilitating  an 
increase  in  population  and  sustaining  them 
though  times  of  limited  resources  and 
population  decline.  Id.  at  5-19  (citing  W.J. 
Junk,  et  ah,  “The  flood  pulse  concept  in 
river-floodplain  systems,”  in  D.P.  Dodge,  ed.. 
Proceedings  of  the  International  Large  River 
Synnposium  Ottawa  (Ottawa,  Canada: 

Canadian  Special  Publication  of  Fisheries 
and  Aquatic  Sciences  106, 1989),  pp.  110- 
127;  B.  Malmqvist,  “Aquatic  invertebrates  in 
riverine  landscapes,”  Freshwater  Biology 
47:679-694  (2002);  C.  Ilg,  et  ah,  “Long-term 
reactions  of  plants  and  macroinvertebrates  to 
extreme  floods  in  floodplain  grasslands,” 
Eco/ogy  89:2392-2398  (2008)).  Such  animals 
are  adapted  to  high  floods,  desiccation 
(drying  out),  or  other  stresses  that  come  with 
these  regular,  systemic  fluctuations.  Id.  at  5- 
20  (citing  Jenkins  and  Boulton  2003). 
Floodplain  waters  therefore  maintain  various 
biological  populations,  which  periodically 
replenish  adjacent  jurisdictional  waters, 
serving  to  maintain  their  biological  integrity. 

Plants  and  animals  use  waters,  including 
wetlands,  in  the  riparian  areas  and 
floodplains  for  habitat,  food,  and  breeding. 
Oxbow  lakes  in  the  floodplain  provide 
c;ritical  fish  habitat  needed  for  feeding  and 
rearing,  leading  researchers  to  conclude  that 
the  entire  floodplain  should  be  considered  a 
single  functional  unit,  essential  to  the  river’s 
biological  integrity.  Id.  at  5-17  (citing  D.F. 
.Shouj)  and  D.H.  Wahl,  “l‘’ish  Diversity  and 
Abundance  in  Relation  to  Interannnal  and 
l,ake-.S])ef;ific  Variation  in  Abiotic 
( lliaracteristics  of  Floodplain  l.akes  of  the 
l.owei'  Kaskaskia  River,  Illinois,” 

'I'rdnsactions  <>1  lli<‘  American  Fisheries 
SoeielV  138:  l(t7(i-t(l!)2  (2009)).  .Since 
adjacent  ponds  ar(s  slrncliiially  and 
biologically  siinilai'  to  oxbow  lakes  they  .serve 
similar  lnii(.li(ais  relative  to  I  be  nearby  river 
la  slieaiic  Waters,  iia  biding  wetlands,  in  the 
I  ipai  ian  aioa.s  also  provide  loud  .sonices  ba 
st  I  earn  m  via  tela  ate.s,  wbii  b  colon  l/.e  dm  mg, 
immdat ion  events  Id  at  !>  t tl  |cit iii);  W  | 

Inid  .  el  id  ,  "Tbe  l  loial  I'nb.e  (  aaii  opt  in 
Itivei  I'loodplain  .Systems,''  m  It  I'  t  )odg,e, 
ed  ,  I'liii  eediiii’s  o/  llir  liilei  mil ii mill  /.oigc 
lln'ei  Hyiiiiiiisiiiiii  <  llliixyii  |(  tttawa,  (  lanada: 

(  am  ad  ian  Spei  nil  I'lilil  ii  at  ion  ol  I'  n.liei  les 
and  Aipiatic  .Sciences  tOli,  I9lt9|.  pp  t  tO 
t  2 ,  (  i.  Ilg,,  el  III  ,  ''I  .oil)',  tei  III  React  ions  ol 
I’lants  and  Macionivei  telirates  to  I'ixtienie 
I'  loods  III  I' lood|ilain  (  Irasslands.''  I\i  idii)\y 
lltl:2.,'192.  2.;itllt  |2.00lt)|.  Riparian  waters  also 
loini  an  iiile)>,ral  part  ol  tbe  lood  web.  linkiii)’, 
primary  |irodncer.s  and  |ilaiits  to  bi)',bei 
animals.  Id.  (ciliii)'  It.  Malmi|vi.sl,  “Aipialic 
liivertebrales  in  Riverine  I ,aiidsca|ies,'' 
Fn‘sliwiiler  Hidingy  A7:(i7U  (it(4  (2002); 

( l.l  ).Y.  Woodward  and  A. (I.  1  lildrew,  "Food 
Web  .Stmclnro  in  Riverine  Landscapes,” 
Freshwaler  /h'o/ogy  47:777-798  (2002),  T.K. 
Stead,  et  al.,  “Secondary  Production  of  a 
.Stream  Metazoan  Community:  Does  tbe 
Meiofauna  Make  a  Difference?,”  Limnology 
and  Oceanography  50:398-403  (2005),  D.J. 
Woodford  and  A.R.  McIntosh,  “Evidence  of 
Source-Sink  Metapopulations  in  a  Vulnerable 
Native  Galaxiid  Fish  Driven  by  Introduced 
Trout,”  Ecological  Applications  20:967-977 
(2010)).  Likewise,  floodplains  are  important 


foraging,  hunting,  and  breeding  sites  for  fisb 
and  amphibians.  Id.  at  5-15  (citing  G.H. 

Copp,  “The  Habitat  Diversity  and  Fish 
Reproductive  Function  of  Floodplain 
Ecosystems,”  Environmental  Biology  of 
Fishes  26:1-27  (1989);  J.S.  Richardson,  et  al., 
“Riparian  Communities  Associated  with 
Pacific  Northwest  Headwater  Streams: 
Assemblages,  Processes,  and  Uniqueness,” 
Journal  of  the  American  Water  Resources 
Association  41:935-947  (2005)). 

Plants  and  animals  move  back  and  forth 
between  riparian  or  floodplain  waters  and 
the  river  network.  This  movement  is  assisted 
in  some  cases  when  flooding  events  create 
hydrological  connections.  For  instance,  these 
floodplain  and  riparian  wetlands  provide 
refuge,  feeding,  and  rearing  habitat  for  many 
fish  species.  Id.  at  5-17  (citing  G.H.  Wharton, 
et  al.,  The  Ecology  of  Bottomland  Hardwood 
Swamps  of  the  Southeast:  A  Community 
Profile,  FWS/OBS-81/37  (Washington,  DC: 
U.S.  Department  of  the  Interior,  Fish  and 
Wildlife  Service,  Biological  Services 
Program,  1982);  M.P.  Matheney  and  C.F. 
Rabeni,  “Patterns  of  Movement  and  Habitat 
Use  by  Northern  Hogsuckers  in  an  Ozark 
Stream,”  Transactions  of  the  American 
Fisheries  Society  124:886-897  (1995);  A. A. 
Pease,  et  al.,  “Habitat  and  Re.source  Use  by 
Larval  and  Juvenile  Fi.shes  in  an  Arid-Land 
River  (Rio  Grande,  New  Mexico),” 

Freshwater  Biology  51 :475-486  (2006);  J.  A. 
Henning,  et  al.,  “Use  of  Seasonal  Freshwater 
Wetlands  by  Fishes  in  a  Teinjiorate  River 
Floodjilain,”  Journal  of  Fish  Biology  71:476- 
492  (2007);  G.A.  |effre.s,  el  al.,  “Fqibemeral 
Flood|)lain  Habitats  Provide  Best  Growth 
( londitions  for  |nvenile  ( Ibinook  .Salmon  in  a 
Galifornia  River,”  Eiivironmenlal  Biology  of 
l•'islles  83:449  458  (2008)).  .Seeds  ingested  by 
animals  .sm:b  as  carp  are  dispersed  in  stream 
cbamiels  and  associated  waters.  .See,  e  g.,  id. 
at  !i  111  (citing  It  ). A.  Pollux,  el  id., 

"( ioiiseipiences  ol  liitraspei  ilic  .Seed  .Si/.e 
Vaiialioii  ill  Biiaigaiiiiiiii  eiiiei  sain  loi 
Itispei.Mil  by  I'isb,”  l  iiiii  lloiiid  l.i  ology 
'.'I  1084  lOtll  l'.'.(IOyl)  Also,  pliyloplaid  Ion 
move  between  lloodplam  wellinids  and  tbe 
1 1  vei  net  will  f  /</  al  !i  I  7  (i  1 1 1 1 1);  I  I  (  ; 

An);elei ,  r!  id  ,  ''Pliyloplaid  Ion  i  onminnil  y 
i.iniilaiily  m  a  i.eniiinnl  lloodplain  nndei 
I  onliii'iliii);  liydiolo)'n  al  i  onnei  livily 
ie)'_inieii,''  lu  i  ili  igii  id  /(c'.coii  li  /li  lill  li'.'ll 
|7.(ll(l|)  In  Inin,  llie  piiniiiiy  piodnclivily 
I  ondiliom.  in  llie  floodplain  in'. nils  in  lai)',e 
popn  lal  ions  ol  pliyloplaid  Ion  llnil  eniicb 
iivei  nel  wolfs  when  bydiolo)'ical 
(  onneclions  loini.  Id  (i  iliii)'  P.W.  I.ebnian,  el 
III.,  "'t  he  bdbience  ol  F loodplain  I  labilal  on 
Ibe  (Jiianlily  and  (Jinilily  ol  l^iverine 
Pbyloplanklon  ( '.ai  bon  Produced  I  tin  in)’,  Ibe 
Flood  .Season  in  .San  Francisco  Fisliiary,'' 
Aiiaalii:  /'.'co/ogy  42:.'l(i3~378  (2008)).  This 
inf)nx  of  carbon  into  Ibe  river  system 
nonrisbes  l)ie  downstream  waters,  for 
exainjile,  snjiiiorting  fisheries. 

However,  even  when  hydrological 
connections  are  absent,  some  organisms  can 
move  between  riparian  waters  and  their 
neighboring  tributaries  by  overland 
movement  in  order  to  complete  their  life 
cycle.  River-dwelling  mammals,  .such  as  river 
otters,  move  from  the  river  to  riparian 
wetlands.  Id.  at  5-18  (citing  D.G.  Newman 
and  C.R.  Griffin,  “Wetland  Use  by  River 


Otters  in  Massachusetts,”  Journal  of  Wildlife 
Management  58:18-23  (1994)).  Several 
species  of  amphibians  and  reptiles  including 
frogs,  snakes  and  turtles  use  both  streams  and 
neighboring  waters.  Id.  at  1-10,  5-4  to  5-5 
(Table  5-1),  5-15  (citing  J.S.  Richardson,  et 
al.,  “Riparian  Communities  Associated  with 
Pacific  Northwest  Headwater  Streams: 
Assemblages,  Processes,  and  Uniqueness,” 
Journal  of  the  American  Water  Resources 
Association  41:935-947  (2005)).  Movement 
between  wetlands  and  the  river  network  also 
occurs  by  the  dispersal  of  seed  and  plant 
fragments  and  the  wind  dispersal  of 
invertebrates.  Id.  at  5-15,  5-20  (citing  R.L. 
Schneider  and  R.R.  Sharitz,  “Hydrochory  and 
Regeneration  in  a  Bald  Cypress  Water  Tupelo 
Swamp  Forest,”  Ecology  69:1055-1063 
(1988);  B.  Middleton,  “Hydrochory,  Seed 
Banks,  and  Regeneration  Dynamics  Along  the 
Landscape  Boundaries  of  a  Forested 
Wetland,”  Pfant  Ecology  146:169-184  (2000); 
A.M.  Gurnell,  “Analogies  Between  Mineral 
Sediment  and  Vegetative  Particle  Dynamics 
in  Fluvial  Systems,”  Geomorphofogy  89:9-22 
(2007);  A.  Gurnell,  et  al.,  “Propagule 
Deposition  Along  River  Margins:  Linking 
Hydrology  and  Ecology,”  Journal  of  Ecology 
96:553-565  (2008);  C.  Nilsson,  et  al.,  “The 
Role  of  Hydrochory  in  Structuring  Riparian 
and  Wetland  Vegetation,”  Biological  Reviews 
85:837-858  (2010);  L.M.  rron.stad,  et  ol., 
“Aerial  Colonization  and  Growth:  Rapid 
Invertebrate  Responses  to  Temjiorary  Acjualic 
Habitats  in  a  River  l-loodjilain,”  journal  of 
the  North  American  Benihologieal  .Society 
2(i:4()0-471  (2007)).  Animals,  jiarticularly 
migratory  fisb,  may  llms  move  between 
adjacent  waters  and  (a)(  I )  lbr(mgb  (a)(3) 
waters.  And  even  when  some  species  do  not 
traverse  llie  eiil  ire  dislance  from  adjacent 
waters  to  dowiistreani  waters,  tbe 
downsireani  waters  still  benelil  Irom  Ibe 
ecolo)',icid  iiile)>rily  Ibal  persists  bei.aii.se  ol 
Ibe  <  lose  i  elal  ioiisbi  p  Ibal  adjai  eiil  waleis 
have  with  lieailiy  walei.s.  Tins  is  liei  aiise  Ibe 

I  belli  II  III  and  liiolo)’ii  a  I  |  ii  opei  I  ie.‘.  1 1  nil  ai  ise 
bom  iiileiai  I  ions  lielween  iidjiii  enl  waleii, 
and  1 1  dill  I  III  les  move  downslieiini  and 

.'.II  PI  nil  I  die  nite)'i  II  y  ol  (a )(  I  )  I  In  on);b  (a  )|  I ) 
walei  s 

ltiolo)'ii  III  I  oiniei  lions  lielween  iid|iii  enl 
waleis  and  iivei  systems  do  mil  always 
m<  lein.e  wilb  liydiolo);ii  i  onnei  lions  In 
some  I  ar.e.'i,  Ibe  lai  f  ol  i  onnei  lion  mpiiiives 
die  liiolo);ii  III  I  onti  dull  ion  pioviiled  by 

I I  pin  inn  walei  s  lowai  ils  nei)'ldii  n  iii);  si  i  earns, 
iivecs,  and  lafes.  Iiii  iiislani  e,  I  be  pin  iod  ii 
bydiolo)'ii  disi  onnei. ledne.'is  ol  oxliiiw  lafes 
is  nece.ssary  lor  Ibe  in :i  nnndal ion  ol 

planf  Ion,  an  im|iorlanl  sonree  ol  l  aiboii 
more  easily  assimilated  liy  tlie  a(|natic  tood 
ebain  tbaii  terrestrial  forms  of  carlion.  Id.  al 
.'>-4(i  (citing  ( !.  Baraiiyi,  el  al.,  "/.ooplanfloii 
Biomass  and  ( iommmiily  .SIriicliin!  in  a 
Daniilx!  River  Fl(i()d))lain  .System:  Effects  ol 
I  lydrology,”  Freshwaler  Biology  47:473  -482 
(2002);  .S.  Keckeis,  el  al.,  “Tbe  .Significance 
of  Zooplankton  Grazing  in  a  Floodjilain 
System  of  the  River  Danube,”  Journal  of 
Plankton  Research  25:243-253  (2003)). 
.Similarly,  some  degree  of  hydrological 
disconnectedness  is  important  in  increasing 
the  number  of  mollusk  .species  and 
macroinvertebrate  diversity  in  oxbow  lakes, 
which  in  turn  support  the  diversity  of 
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mollusks  throughout  the  aquatic  system.  Id. 
at  5—46  to  5-47  (citing  W.  Reckendorfer,  et 
ah,  “Floodplain  Restoration  by  Reinforcing 
Hydrological  Connectivity;  Expected  Effects 
on  Aquatic  Mollusc  Communities,”  Journal 
of  Applied  Ecology  43:474-484  (2006);  K. 
(ibolewski,  et  ah,  “Effect  of  Hydrological 
Connectivity  on  the  Molluscan  Community 
Structure  in  Oxbow  Lakes  of  the  Lyna  River,” 
Oceanological  and  Hydrobiological  Studies 
38:75-88  (2009). 

2.  Confined  Surface  and  Shallow  Subsurface 
Hydrologic  Connections  Significantly  Affect 
tbe  Chemical,  Physical,  or  Biological 
Integrity  of  (a)(1)  Through  (a)(3)  Waters 
Wetlands  and  open  waters,  including  those 
outside  the  riparian  zone  and  floodplain,  can 
be  connected  downstream  through 
unidirectional  flow  from  the  wetland  or  open 
water  to  a  nearby  tributary.  Such  connections 
can  occur  through  a  confined  surface  or  a 
shallow  subsurface  hydrologic  connection. 
Report  at  3-7,  5-23.  Outside  of  the  riparian 
zone  and  floodplain,  surface  hydrologic 
connections  between  adjacent  waters  and 
jurisdictional  waters  can  occur  via  confined 
flows  (e.g.  a  swale,  gully,  ditch,  or  other 
discrete  feature).  For  purposes  of  this  rule, 
confined  surface  connections  are  defined  as 
permanent,  intermittent  or  ephemeral  surface 
connections  through  directional  flowpaths, 
such  as  (but  not  limited  to)  swales,  gullies, 
rills,  and  ditches.  In  some  cases,  the.se 
connections  will  be  a  rtisnlt  of  “fill  and  s))iU” 
hydrology.  A  dinictional  llowpalh  is  a  ))alh 
when!  wal(!r  flows  re|)<!alc!(lly  from  the 
wetland  or  open  water  to  th*!  neaihy 
jurisdictional  water  that  at  times  contains 
water  originating  in  the  wetland  or  open 
water  as  opposed  to  just  diiectly  trom 
precipitation.  I'oi  the  |iiiipose.s  (d  this  inie, 
"till  and  spill”  desi  lilies  .situations  where 
wet  lands  or  open  water;,  till  to  i  apai  it  y 
dining,  inteie.e  piei  ipitatlon  event;,  oi  high 
I  niniilalive  piei  ipilalnin  ovei  lime  and  then 
.spill  III  the  duwie.lieani  piii.sdii  Iniiial  walei 
/(/  III  !■  Ii'.’.  (i  1 1  iiig  I  I  !  Wi  niei  and  I  I  (  I 
lu  ii.etil  lel  I  y ,  ”  I  I  yd  M  ill igy  i il  I  ’i  a 1 1  le  I  'i il  In  ile 
Wet  liinils  dll  I  ing,  I  li  I  iiiglil  am  I  I  lei  iige  A  1/ 
yeai  .'lliiily  iil  the  (  a il li in wi ii ii I  l.idii  Welland 
I  !i  an  pliiK  III  Ml  II I  II  I  lid  I  ill!  in  I  lie  I  'in  pin  live 
III  l.iingei  leini  MiniMited  and  I’liixy 
I  I  y  ill  1 1  II  ig  II  III  I 'ill  I  II  I  Is ‘  ( III  mt  1 1  II  t  ./iiiiigr 
■to  HIM  '.’OM  (  I  MMIl .  I  .eiliiiwil/,  and  I-  (. 
Viiiing,  '  I  I'll  I  pi  II  a  I  I  iiniiei  livity  in  a  piaiiie 
pi  il  liiile  I  I  implex  WrI  linn  h.  '.’A  I'l 
('.’OIMII  Walei  I  iiniiin  led  llniingh  sni  li  lliiws 
ling, male  hum  Ihe  ad|ai  enl  Welland  in  open 
walei ,  liavel  In  Ihe  diiwn.'.lream  pn  e.dii  liimal 
waler,  and  are  i  iinnei  led  In  Ihiise 
diiwnslrnam  walers  liy  .swales  or  olhei 
direclional  tiowpalhs  on  Ihe  snrlace. 

A  coniined  snilace  hydrologpc  conneclion, 
which  may  lie  |ierennial,  inlennillenl  or 
epheimiral,  sn|iporls  periodic  Hows  lielween 
lh(!  adjac(!nt  waler  and  IIk;  jurisdictional 
waler.  For  example,  wellaml  seejis  are  likely 
to  have  jierennini  connections  to  streams  that 
jirovide  imjiortant  sources  of  baseflow, 
jiarticularly  during  summer.  Id.  at  5-22 
(citing  T.R.  Morley,  et  al.,  “The  Role  of 
Headwater  Wetlands  in  Altering  Streamflow 
and  Clhemistry  in  a  Maine,  USA  catchment,” 
Journal  of  tbe  American  Water  Resources 
Association  47:337-349  (2011)).  Other 
wetlands  are  connected  to  streams  via 


intermittent  or  ephemeral  conveyances  and 
can  contribute  flow  to  downstream  waters  via 
their  surface  hydrologic  connection.  Id.  at  5- 
22  (citing  M.C.  Rains,  et  al.,  “The  Role  of 
Perched  Aquifers  in  Hydrological 
Connectivity  and  Biogeochemical  Processes 
in  Vernal  Pool  Landscapes,  Central  Valley, 
California,”  Hydrological  Processes  20:1157- 
1175  (2006);  M.C.  Rains,  et  al.,  "Geological 
Control  of  Physical  and  Chemical  Hydrology 
in  California  Vernal  Pools,”  Wetlands 
28:347-362  (2008);  B.P.  Wilcox,  et  al., 
“Evidence  of  Surface  Connectivity  for  Texas 
Gulf  Coast  Depressional  Wetlands,” 

Wetlands  31:451-458  (2011)).The  surface 
hydrologic  connection  of  the  neighboring 
water  to  the  jurisdictional  water  and  the 
close  proximity  of  the  waters  enhance  the 
neighboring  waters  substantial  effects  the 
waters  have  on  downstream  (a)(1)  through 
(a)(3)  waters.  Wetlands  and  open  waters  that 
are  connected  to  (a)(1)  through  (a)(5)  waters 
through  a  confined  surface  hydrologic 
connection  will  have  an  impact  on 
downstream  (a)(1)  through  (a)(3)  waters, 
regardless  of  whether  the  outflow  is 
permanent,  intermittent,  or  ephemeral.  See, 
e.g.,  id.  at  5-1  to  5-2. 

Wetlands  and  open  waters  with  confined 
surface  connections  can  affect  the  physical 
integrity  of  waters  to  which  they  connect. 

.Such  waters  can  provide  an  important  source 
of  ba.s(!flow  to  the  streams  to  which  they  are 
adjac(!nt,  helping  to  .sustain  the  watcir  leviils 
in  the  nearhy  siriiams.  Id.  at  5-22  (citing  I'.K. 
Morley,  el  id.,  “The  Role  of  I  leadwater 
Wetlands  in  Altering  Streamflow  and 
Chemistry  in  a  Maine,  II.SA  catchment,” 
liiunuil  of  Ihe  Aiiieririin  Wider  llesinirees 
Assiii  iiiliiiii  47:337  ;i4!l  (21)1  I);  M.tl.  Kains, 
el  III.,  “  The  Pole  ol  Piirched  Aipiilers  in 
1 1 yih (ilog,ii  al  ( !i immi  I  i  vil y  ami 
IliiigiiiK  Immii  al  l'nice.s;ais  in  Venial  Pool 
I  .a ml;. I  apes,  (  ieiil  lal  Val  ley ,  (  !al  iloi  iiia,” 

I  lydiiiliif'li  III  I'll II  ri.i.e;.  21)  I  )li'/  1  I '/li  |2.l)()li|. 
M  (  :  Ivaiii;.,  rl  id  ,  ”(  ieolog'ii  al  (  aiiiliol  ol 
I  ’ll  y;.ii  a  I  ami  (  lieiim  a  I  I  I  yih  ology  m 
(  !al I loi  mil  Venial  Pool;,.”  Wrl liiiiih.  2 It  I'l  / 

1)>2  (2()llll|,  It  P  Will  ox,  rl  III  ,  "Lviileiii  e  ol 
.'  .11 1  liii  e  I  .omiei  1 1  v  il  y  loi  I  e  x  a;.  I  .11 1 1  I  !oii!it 
I  Inpiessioiiiil  Wellimils,”  Wrililliih.  tl  ‘I'll 
•P.lt  (201  I  I)  mill  I  M  l.ne,  rl  id  ,  /.//<  i  I  0/ 

I  niiiiiiilwiilri  l.ri'rh.  mill  I  Iriiilwiilri 
Wrlliiiiih.  nil  nliriiiiilliiw  in  llir  I  '.Inn  hr  I  irrl 
llir.in,  rrin  r  llii'ri  Wiilri-.liri I ,  Wr'.l  I  '.rnliiil 
I-  Il  II 11  In,  I  I  ;  (  am  log,  11  11 1  an  vey  ii  lent  1 1 11 
1 11  ve<il  igal  loie.  Pepoil  2.IIIII  'ilitti  (Iseslon, 

Vn  giiiiii  I  I..' ;  I  lepai  I  ment  ol  I  lie  I  ntenoi ,  II.'; 

(  ieologii  al  ;ni  vey .  2.(1 1  0)  Water;:  with  a 
I  on  I  i  net  I  sin  liii  e  coiniei  I  ion  to  ilownsi  leimi 
jni  isiliclional  wateis  can  alleci  slieamllow  liy 
altering,  liasellow  or  slonnllow  throng, h 
several  mecliaiiisms,  iiichiding,  snrlace 
sloragi!  and  groiindwal(!r  recharge.  Ke|ioil  al 
.5-25.  Wetlands  elTeclively  store  waler 
h(!cans(!  llu!  liiitin!  ahovtigronnd  portion  of 
Ihe  w(!tland  hasin  is  availahle  for  waler 
storage,  in  contrast  to  u[)land  areas  where 
soil  ])articles  or  rock  reduce  water  storage 
volume  for  a  given  volume  of  that  soil  or  rock 
(i.e.,  the  specific  yield).  Id.  at  5-25  (citing 
A.l.  Johnson,  Specific  Yield — Compilation  of 
Specific  Yields  for  Various  Materials,  IJSGS 
Water  Supply  Paper  1662-D  (Washington, 
DC:  U.S.  Department  of  the  Interior,  IJ.S. 
Geological  Survey,  1967)).  By  storing  water. 


these  waters  can  reduce  peak  streamflow, 
and  thus,  downstream  flooding.  Id.  at  5-25 
(citing  A.  Bullock,  and  M.  Acreman,  “The 
Role  of  Wetlands  in  the  Hydrological  Cycle,” 
Hydrology  and  Earth  System  Sciences  7:358- 
389  (2003);  P.  McEachern,  et  al.,  “Landscape 
Control  of  Water  Chemistry  in  Northern 
Boreal  Streams  of  Alberta,”  Journal  of 
Hydrology  323;303-324  (2006)).  Antecedent 
moisture  conditions,  available  wetland 
storage,  and  evaporation  rates  could  impact 
water  storage,  as  some  waters  connected  to 
jurisdictional  waters  via  discrete  features 
may  actually  reduce  flows  in  the  streams 
they  neighbor  during  dry  periods.  Id.  at  5- 
26  (citing  A.  Bullock,  and  M.  Acreman,  “The 
Role  of  Wetlands  in  the  Hydrological  Cycle,” 
Hydrology  and  Earth  System  Sciences  7:358- 
389  (2003)).  Thus,  wetlands  and  open  waters 
with  a  confined  hydrologic  connection  to 
jurisdictional  waters  may  function  as  a  sink 
in  dry  periods  if  storage  capacity  is  not 
exceeded  and  evaporation  rates  surpass 
groundwater  recharge.  Id.  at  5-26  to  5-27. 

Wetlands  and  open  waters  with  confined 
surface  connections  can  affect  the  chemical 
integrity  of  waters  to  which  they  connect. 

Such  waters  can  affect  water  quality  of 
jurisdictional  waters  through  source  and  sink 
functions,  often  mediated  by  transformation 
of  chemical  constituents.  The  surface 
hydrologic  connections  to  nearby 
jurisdictional  waters  j)rovidi!  pathways  for 
materials  transformed  in  the  wetlands  and 
o])on  walfii's  (such  as  nuilhylmerciiry  or 
degraded  organic  matter)  to  reach  and  affect 
Ihe  nearhy  walers  and  the  downstream  (a)(  I ) 
through  (a)(3).  Id.  at  5-27.  Fimclioiis  that 
occur  ill  Ihe  wetlands  ami  open  walers  caii 
ariecl  (lowiislream  |a)|l)  ihroiigh  (a)|:i)  walers 
when  (:om|ionnil.s  Ihiil  are  tian.sloi  iiieil  in 
welhniil  en viroiimeni;:  move  to  ilowii.slietmi 
water;:  via  I  he  ;.iii  lai  e  h yih  olog,ic  i  oiinei  I  ion 
III  al  !i  211  (i  iling,  T  I  2  Winlei  anil  |  W 

1  .allaiigli ,  "  I  I  yili  ologii  (  ion;,  ii  lei  a  I  ion;,  in 
lleiiniiig,  l.'.olated  Wellaml;.,”  Wellaiiil;. 

2  1  '212  '••to  (  2(105  ))  I'OI  example, 
mellivimeii  my  (wlm  h  i  an  loim  in 
peallami;.)  i  an  lie  1 1  a  le.  poi  lei  I  lliiiini'li 
enliainnieni  willioigaim  mallei  expoilii,aml 
I  an  move  llnongli  i.nilai  e  lliiw.  Iioni 
peallamh.  willi  i  oninieil  r.iiilai  e  i  lainei  Imm. 
Ill  ilowm.lieam  waleiii  hi  al  '•  211  (•  il  mg,  (  I 

I  .mi|  ve.l ,  rl  id  ,  "Men  niy  in  llie  .';weilii:li 
I'.nvnonmenI  Pei  enl  Pei.eai i  li  i in  (  iaiifie;., 

I  liim.eipieni  e;.,  anil  Itemeilial  Meie.nie;:," 
H''ii/ri  An  nnil  hnd  l‘iillnlnin  l.'i  xi  xiii 
(  IMMI  I,  (  :  Mieile,  anil  P  lng,iani.  ”’l  he  Pole 
III  I  I II  mil  .‘;iili;:lani  e;:  m  Ihe  Mol  a  1 1 /.a  I  ii  in  i  il 
Men  nry  lioni  Walei.slieil;:."  Wiilei  An  nnd 
Slid  I’nilninin  fill  IPIM  .157  (IMMI);  V.L.  .‘it. 
I.onis,  e!  id.,  "Iniporlance  ol  Wetlands  as 
.Sources  ol  Methyl  mercury  to  lloreal  I'oresl 
l''.cosyslenis.”  ( '.(iiindiim  linirnid  iif  l•'isheries 
and  Aijiudie  Seienees  51:1  06.5-  1076  ( I  MM4); 

( i.T.  Driscoll,  el  al.,  “  The  Role  of  Dis.solved 
( trganic  Carbon  in  tlu!  Cluimistry  and 
Bioavailaliility  of  Mercury  in  Remote 
Adirondack  l.akes,”  Water  Air  and  Sod 
Pollution  80:499-508  (1995);  P.  Porvari,  and 
M.  Vorta,  “Total  and  Methyl  mercury 
Cioncentrations  and  Fluxes  from  Small  Boreal 
Forest  Catchments  in  Finland,” 
Environmental  Pollution  123:181-191 
(2003)).  The  mercury  that  is  transported 
downstream  can  enter  the  food  chains  of  the 
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(a)(1)  through  (a)(3)  waters  and  negatively 
impact  wildlife  inhibiting  those  downstream 
waters.  Id.  at  5-28.  Export  of  dissolved 
organic  matter  from  neighboring  waters 
connected  via  a  confined  surface  connection 
can  have  potentially  negative  effects  on 
downstream  waters  because  contaminants, 
sucb  as  MeHg  and  other  trace  metals,  can  be 
ad.sorbed  to  the  organic  matter.  Id.  at  5-28 
(citing  E.M.  1  hiirman.  Organic  Oaochcinistry 
of  Natund  Waters  (Hoston,  MA:  Martinus 
Nijhoff/llr.  W.  )uiik  Publishers,  1!)85):  (i.  T. 
Di'i.scoll,  at  al.,  “The  Role  of  Di.ssolved 
( ti'giiiiic  (Carbon  in  the  (Iliemistry  and 
Itioavailability  of  M(!rciiry  in  Remote 
Adirondack  Lakes,”  Water  Air  and  Soil 
rollntion  8((:4tl(l  .5(18  (KtOS)).  Di.s.solved 
organic  matter,  however,  is  also  an  iinportani 
source  of  energy  t(a'  downslreain  aipialic 
coinnnniilies.  Id.  at  .5  28  (cil ing,  j.l'i.  llol)l)ie 
and  R.(  i.  Wet/.el,  "Microbial  control  of 
dissolved  (a'g,anic  carbon  in  lakes:  Research 
b»r  lb<!  hilni'e,”  I lydrohiologia  22(1:  Ki!)  18(1 
( 1(1(12);  K.R.  Reddy  and  R.l).  Del.anne, 
lliogeochrnnsiry  of  Wetlands:  Seirnrr  inid 
Ai)idirali(nis,  '/'/'I  p.  (2(108)).  Wetlands  with 
coidined  snriace  bydKilogjc  connecli(ais  to 
the  slieion  are  connecled  to  jurisdictional 
tribntai  y  .system  and  tbernloiii  can  elliciently 
trans|>ort  dis.solved  oig,anic  carlxai  and  other 
di.s.solved  or)’, aide  matter  to  the  nearby 
jurisdictional  water  and  downstream  (a|(  t ) 
thron)',h  (a)(.'t)  waters.  See,  e.)’.,  I.L.  (ireed,  el 
ol..  "(iryptic  Wetlands:  lnte)’ratin)’,  Hidden 
Wetlands  in  Re)>,i'e.ssion  Models  ot  the  I'ixport 
of  I  lissolved  ( lip, aide  ( iarhon  i  roni  Lorested 
I  .andscapes,”  I  lydrologfeal  I’roeesses 
17:302(1  .3048  (2003).  Adjacent  waters  with  a 
snriace  hydrologic  connection  to 
jurisdictional  waters  can  also  imjirove  water 
(juality  Ihrongh  assimilation,  transiornialion, 
or  se(|ueslration  of  mitrienls  and  other 
pollutants.  Report  at  5-20  (citing,  e.g.,  K.R. 
Redfly,  and  R.l).  Del.aune,  Hiogeocheinisliy 
of  Wetlands:  Science  and  Apjdications,  774 
p.  (2008)).  'I’heso  jirocessos  can  occur  during 
times  of  lower  hydroperiods  when  water  is 
not  present  in  the  surface  hydrologic 
connection  between  tbo  adjacent  water  and 
the  jurisdictional  water.  Pollutants  can  be 
attenuated  or  retained  in  sucb  adjacent 
waters  through  processes  including 
denitrification,  ammonia  volatilization, 
microbial  and  plant  biomass  assimilation, 
sedimentation,  sorption  and  precipitation 
reactions,  biological  uptake,  and  long-term 
storage  in  plant  detritus.  Id.  at  5-29  (citing 
K.R.  Reddy,  et  al.,  “Phosphorus  Retention  in 
Streams  and  Wetlands:  A  Review,”  Critical 
Reviews  in  Environmental  Science  and 
Technology  29:83-146  (1999);  K.R.  Reddy 
and  R.D.  DeLaune,  Biogeochemistry  of 
Wetlands:  Science  and  Applications,  77 A  p. 
(2008)).  Through  retention  and  mitigation  of 
pollutants  and  other  chemical  compounds, 
adjacent  waters  with  a  surface  hydrologic 
connection  to  jurisdictional  waters  can 
substantially  improve  water  quality 
downstream. 

Wetlands  and  open  waters  with  confined 
surface  connections  can  affect  the  biological 
integrity  of  waters  to  which  they  connect. 
Movement  of  organisms  between  these 
adjacent  waters  and  the  nearby  jurisdictional 
water  is  governed  by  many  of  the  same 
factors  that  affect  movement  of  organisms 


between  riparian/floodplain  waters  and  tbe 
river  network.  Id.  at  5-31.  Because  sucb 
waters  are  at  least  periodically  hydrologically 
connected  to  the  nearby  jurisdictional 
tributary  network  on  tbe  surface,  dispersal  of 
organisms  can  occur  actively  through  the 
surface  connection  or  via  wind  dispersal, 
hitchhiking,  walking,  crawling,  or  flying.  See, 
e.g.,  id.  at  5-31.  For  example,  waterborne 
disjiersal  of  aquatic  and  emergent  jilants  can 
occur  between  the  jurisdictional  water  and 
the  neighboring  water  due  to  the  jieriodic 
hydrologic  connection  to  the  tributary 
system.  Id.  at  5  31  (citing  C.  Nilsson,  et  (d., 
“'I'lie  Role  of  I  lydrochory  in  .Structuring 
Riparian  and  Welland  Vegetation,”  lliologie(d 
Iteviews  85:837-8.58  (2(110)).  Fish  can  also 
move  helween  (he  jiirisdiclioiial  water  and 
the  neighhoring  water  to  which  it  i.s 
connected  via  a  siirface  hydrologic 
coiiiiectioii  (hiring  |ieriodic  snriicial 
hydrologic  coiiiiectioiis.  /(/.at  (>  32(citiii)', 

).W.  .Simd)>,ia.sK,  et  id.,  "I'iictors  atlectiii)',  the 
occni  reiice  and  sti  nctnre  ot  lisli  assemhla)',es 
ill  isolated  wetlands  ol  the  upper  coastal 
|>laiii,  I  I.SA,”  ( .’iniinlian  loinnid  of  l•'islleries 
laid  Ai/niillr  Seienees  !i3:443  4.54  (  t(l(l(>), 

K.l  I.  '/.immei ,  el  id.,  “Fllects  ol  lathead 
minnow  coloni/.at ion  and  removal  on  a 
prairie  wetland  ecosystem,"  lu  osysleins 
4  :34(i  3.57  (200  1 );  M  ).  Itahei ,  el  id.,  “( lontrols 
on  lish  di.strihntion  and  ahnmiance  in 
tem|iorary  wetlands,”  ( '.iiniiiliiin  lonrnid  of 
I'islieries  and  Aifaalie  Seienees  !)(l:  t44  t  t4!i0 
(2002);  M.A.  Hanson,  el  id.,  "Biotic 
interactions  as  deterniiiiants  ot  ecosystem 
stinctnre  in  prairie  wetlands:  An  example 
using  lish,”  Wet  lands  7.h:7ViA  775  (2005);, 

It.R.  Herwi);,  el  id.,  "I'actors  iiiflneiicing  lish 
disirihniions  in  sliallow  lakes  in  prairie  and 
|>rairie-parklaiid  regions  of  Minnesota,  I  ).SA,” 
Wetlands  3():(i0(l-()1()  (2010)).  Mammals  and 
aijnatic  and  semi-a(|natic  amphibians  and 
reptiles  that  can  disiierse  overland  can  also 
contribute  to  connectivity,  as  can  acjiiatic 
birds,  particularly  given  the  close  jiroximity 
of  the  neighboring  water  to  the  jurisdictional 
water.  Mammals  and  birds  can  act  as 
transport  vectors  for  bitchbikers  like  algae  or 
aquatic  insects.  Id.  at  5-32  (citing  J.P. 

Roscher,  “Alga  Dispersal  by  Muskrat 
Intestinal  Contents,”  Transactions  of  the 
American  Microscopical  Society  86:497-498 
(1967)):  J.  Figuerola  and  A.).  Green, 

“Dispersal  of  Aquatic  Organisms  by 
Waterbirds:  a  Review  of  Past  Research  and 
Priorities  for  Future  Studies,”  Freshwater 
Bjo/ogy  47:483-494  (2002);  J.  Figuerola,  et  al., 
“Invertebrate  Eggs  Can  Fly:  Evidence  of 
Waterfowl-Mediated  Gene  Flow  in  Aquatic 
Invertebrates,”  American  Naturalist  165:274- 
280  (2005)).  Amphibians  and  reptiles  move 
between  streams  and  their  adjacent  waters  to 
satisfy  part  of  their  life-history  requirements. 
Id.at  5-33,  Table  5-2.  The  hydrologic 
connection  between  neighboring  waters  with 
a  surface  connection  to  the  jurisdictional 
water  allows  for  that  movement  to  occur 
either  in  the  water  or  over  land.  Aquatic 
insects  that  use  both  streams  and  their 
adjacent  waters  can  move  outside  of  the 
stream  network  to  the  nearby  wetland  or 
open  water  to  seek  suitable  habitat  for 
overwintering,  refuge  from  adverse 
conditions,  hunting,  foraging  or  breeding, 
and  then  return  to  the  stream  for  other  life- 


history  requirements.  Id.  at  5-33  (citing  D.D. 
Williams,  “Environmental  Constraints  in 
Temporary  Fresh  Waters  and  Their 
Consequences  for  the  Insect  F’auna,”  Journal 
of  the  North  American  Benthological  Society 
15:634-650  (1996);  A.).  Bohonak  and  D.C. 
Jenkins,  “Ecological  and  Evolutionary 
Significance  of  Dispersal  by  Freshwater 
Invertebrates,”  Ecology  Letters  6:783-796 
(2003)).  Neighboring  waters  with  a  confined 
surface  hydrologic  connection  to 
jurisdictional  waters  liel))  to  mainlaiii  various 
biological  po))nlations,  which  ]ieriodi(:ally 
re]ileiiish  adjacent  jiirisdiclioiial  waters, 
serving  to  maintain  the  biological  inlegrily  ol 
(a)(1 )  Ihrongh  (a)(3)  walers. 

A  sliallow  snhsnriace  hydrologic 
comieclion  is  hileral  water  flow  lhron)’,h  a 
shallow  snhsiirlace  layia',  such  as  can  he 
haiml  in  steeply  sloping  areas  with  shallow 
soil.';  and  soils  with  a  restrictive  hiai/.oii  that 
prevents  vertical  water  How,  m  in  karst 
sy.stems.  K.|.  I  tevito,  el  id.,  "( ironndwatia' 
.Snriace  Water  Interactions  in  I  leadwatei 
T'orested  Wetlands  ol  the  ( ianadian  .Shield," 
/on; (»()/ o/ / /v(/;o/(»;;y  I8t;t27  47(l(l(l(>); 

M.A.  ( )'l  )i  iscol I  and  R.R.  I’ai  i/.ek .  “  The 
I  lydrolo|’,ic  (  jiti.hnient  Area  ol  a  (  ihain  ol 
Kai'.t  Wetlands  in  (  ientral  I’eimsylvaiiia, 
USA.”  Welinnils  23:t7t  7(1  (2(103),  B  |.  Cook 
and  F.R.  I  hmia  ,  "Tlllects  ol  I  ly(lrolo|’,ic 
( !(ai nect  i  vit y  on  Water  (  3nan ist  i  y,  .Soi  Is,  ami 
Ve)’,etat iiai  .Stinctnre  and  T'nnctiim  in  an 
Intel  inontane  I  tepressional  Wetland 
Landscape,"  Welinnils  27:71(1  38  (2007). 
.Shallow  snhsnriace  connections  may  he 
loniid  below  the  ordinary  root  /.one  (below 
I  2  inches),  where  other  wetland  delineatiim 
(actors  may  not  he  |iresent.  'The  |iresence  ol 
an  aipiiclnde  (im|)ervions  layer)  near  the 
snrface  leads  to  shallow  snlisnrface  flows 
Ihrongh  the  soil,  which  favors  local 
ground  water  flowjiaths  that  connect  to 
nearby  wetlands  or  streams.  Reiiort  at  3-38. 

Wetlands  with  shallow  subsurface 
connoctinns  can  affect  the  jihysical  integrity 
of  waters  to  which  they  connect.  In  general, 
the  volume  and  sustainability  of  streamflow 
within  river  networks  depends  on 
contributions  from  groundwater,  especially 
in  areas  with  shallow  groundwater  tables  and 
pervious  (meaning  water  can  easily  pass 
through)  subsurfaces.  Id.  at  3-12  (citing  ).]. 
de  Vries,  “Seasonal  Expansion  and 
Contraction  of  Stream  Networks  in  Shallow 
Groundwater  Systems,”  Journal  of  Hydrology 
170:15-26  (1995);  T.C.  Winter,  “The  Role  of 
Groundwater  in  Generating  Streamflow  in 
Headwater  Areas  and  in  Maintaining  Base 
Flow,”  Journal  of  the  American  Water 
Resources  Association  43:15-25  (2007);  G.R. 
Kish,  et  al.,  “A  Geochemical  Mass-Balance 
Method  for  Base-Flow  Separation,  Upper 
Hillsborough  River  Watershed,  West -Central 
Florida,  2003-2005  and  2009,”  USGS 
Scientific  Investigations  Report  2010-5092 
(Washington,  DC:  U.S.  Department  of  the 
Interior,  U.S.  Geological  Survey,  2010). 
Because  wetlands  with  shallow  subsurface 
connections  to  streams  and  rivers  provide 
some  of  these  groundwater  contributions, 
they  influence  the  flow  regime.  Wetlands 
connected  via  shallow  subsurface 
connections  also  can  act  as  water  sinks  when 
evapotranspiration  is  high,  but  as  water 
sources  when  evapotranspiration  is  low.  Id. 
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at  3—25.  As  a  result,  these  adjacent  waters 
moderate  peak  flows,  reduce  downstream 
flooding,  and  provide  runoff  to  help  maintain 
haseflow  for  streams  during  times  of  low 
flows. 

Wetlands  and  other  waters  with  shallow 
subsurface  connections  affect  the  chemical 
and  biological  integrity  of  downstream 
waters  in  ways  similar  to  wetlands  with 
surface  c:onnections.  The  distance  between 
these  wetlands  and  jurisdictional  waters  may 
iidluence  the  connectivity  since  w(!t lands 
with  shorter  distances  to  the  stream  network 
will  have  higher  hydrological  and  biological 
connectivity  than  wetlands  located  tint  her 
from  the  same  iietwoik.  Id.  at  3  '13.  The 
ilistance  between  the  wetland  and  watei'  may 
also  influence  wbetbei  waleis  aie  connected 
via  sni'lace  oi'  shallow  snb.sni  face  liydi'ologic 
c<mnections,  as  wellanils  and  open  waler.s 
I  bat  are  closei  to  rivers  and  .stniains  will  have 
a  Ingjiei  probabi li I y  ol  bein|>  connected  Ilian 
nioie  ili.slant  waters,  as.snmiii)’,  llnil 
condilion.s  g.overning,  type  and  (piantily  ol 
Hows  (c.g.  slope,  .soil  and  aipiilei 
pel  ineabi  I  it  y  I  ai  e  si  no  lai .  /(/at  !>  I'or 
wetlands  connei  led  to  1 1  ibiilai  ie.s  lliron)’li 
|M(innd water  llow.s,  les.s  distant  wetland.s/ 
waters  are  )’,eneridly  i  onnected  tliioiijdi 
.sinil lower  I lowpat tis,  as.snni ing,  sini i  lai  .soi I 
and  |■,eolo)',ic  propeities.  Id.  at  3  t  t  (I'if'iire 
3  !d,  3  43.  rliese  sliallowei  .snb.sm  lace  llow.s 
have  the  jMiiate.st  interi.liang,e  with  sin  lai. e 
waters  and  travel  between  |ioints  in  the 
shortest  anionnt  ol  time.  hi.  at  3  43. 

3.  Adjacent  Waters,  Including,  Wetlands, 
.Se|iaraled  I'roiii  ( tiher  “Waters  of  the  I  hiited 
.Stales"  hy  Man  Made  Dikes  or  Harriers, 
Natural  Kiver  Herms,  Heach  Dimes  and  the 
bike  .Significantly  AHecI  the  ( liemical, 
IMiysical,  or  Hiological  Integrity  of  (a)(  I ) 
Through  (a)(3)  Waters 

The  terms  earthen  dam,  dike,  berm,  and 
levee  are  used  to  describe  similar  sirviclures 
whose  jirimary  purjxise  is  to  hel])  control 
Hood  waters.  Such  .structures  vary  in  scale 
and  size.  A  levee  is  an  embankment  whose 
jirimary  purpose  is  to  furnish  flood 
protection  from  soa.sonal  high  water  and 
which  is  therefore  subject  to  water  loading 
for  periods  of  only  a  few  days  or  weeks  a 
year.  Earthen  embankments  that  are  subject 
to  water  loading  for  prolonged  periods 
(longer  than  normal  flood  protection 
requirements)  are  called  earth  dams.  There 
are  a  wide  variety  of  types  of  structures  and 
an  even  wider  set  of  construction  methods. 
These  range  from  a  poorly  constructed,  low 
earthen  berm  pushed  up  by  a  backhoe  to  a 
well-constructed,  impervious  core,  riprap 
lined  levee  that  protects  houses  and 
cropland.  Generally,  levees  are  built  to 
detach  the  floodplain  from  the  channel, 
decreasing  overbank  flood  events.  S.B. 
Franklin,  et  al.,  “Complex  Effects  of 
Channelization  and  Levee  Construction  on 
Western  Tennessee  Floodplain  Forest 
Function,”  Wetlands  29(2):  451-464  (2009). 
The  investigation  methods  to  determine  the 
presence  or  absence  of  the  hydrologic 
connection  depend  on  the  type  of  structure, 
the  underlying  soils,  the  presence  of 
groundwater,  and  the  depth  of  the  water 
table.  Department  of  the  Army,  U.S.  Army 
Corps  of  Engineers,  Engineering  and 
Design — Design  and  Construction  of  Levees, 


EM  1110-2-1913  (Washington,  DC, 

Department  of  the  Army,  2000),  p.  1-1. 

Man-made  berms  and  the  like  are  fairly 
common  along  streams  and  rivers  across  the 
United  States  and  often  accompany  stream 
channelization.  S.H.  Franklin,  at  al., 

“Comjjlex  Effects  of  Channelization  and 
L(!vee  tloiistniction  on  Western  Tonnes.see 
Floodplain  Forest  Fuuc;lion,”  Wetlands  29(2): 
451-464  (2009).  One  study  conducted  in 
I’orllimd,  Oregon  found  that  A2%  of  surveyed 
wetlands  had  dams,  dikes,  nr  berms.  M. 
Keninia,  el  (d.,  "Tracking  Cbanges  in 
Wetlands  with  I  Irbanizalion:  .Sixteen  Years  of 
I'ixperience  in  HorllamI,  ( Iregon,  ll.SA,” 
Welhiiids  'M{A):7’M  743  (2004).  Likewise, 
over  Oil'll  (it  the  I  Ida  I  fresh  water  wet  lands  id 
llie  .Sacramenin  .San  |na(|nin  Della  have  been 
diked  nr  leveed.  ( i.  .Siiiienslad,  el  id., 

"I’l el imiiiary  Kesidl.s  Irnm  the  Sacramenin 
.San  |nai|nin  Didia  lireaclied  Levee  Welland 
.SImIv."  Iiilei (ii',eiii  y  /'.'cn/ng/cn/  l’i<>)',i(iin  /n; 

I  he  Sm  rainenhi  San  /nnr/niii  l•.;.^aaly 
Newslelh-i  I  3(4);  II.  3  1  (1999).  Al  leie.l 
40,000  k  dnnieleis  nl  levees,  tinnd  wall.'., 
enibankinenl:;,  and  dikes  me  esiinialed  m  rn.s.s 
the  I  Ini  led  Slates,  with  apprnxinialely  I  7,000 
k  i  I  nil  I  el  Ill's  nl  levees  In  I  lie  I  l|i|iei  M  ississi  |i|n 
Valley  ainne.  .SIv  1  ieig,el,  el  (//., 

"(  !nnsei|nences  nl  llmnan  altered  I'Innds: 
Levees,  I'  Innds,  and  I' Innd  plain  I'liresls  alnii)' 
Hie  Wi.'.cnnsin  Fiver,"  /'.'cn/(</;i(  (// 

Ajiiihi  iilioie.  17'.!.  1770(3003). 

Ad|acenl  waters  separated  Irnm  the 
Iribiitary  net  work  by  dikes,  levees,  berms  and 
the  like  cnniiniie  In  have  a  liydrnlng,ic 
cnnneclinn  In  dnwnsireani  waters.  'I  bis  is 
because  berms  and  similar  iealnres  typically 
(In  nnl  binck  all  water  Hnw.  Indeed,  even 
dams,  which  are  S|)ecificaHy  designed  and 
cnnsiriicled  tn  im|innnd  large  amnnnts  nf 
water  eHeclivcdy  and  safely,  dn  nnl  |)revenl 
all  water  Hnw,  but  rather  allnw  see|)age 
under  the  Inundation  of  the  dam  and  through 
the  dam  itself.  See,  e.g..  International  Atomic 
Energy  Agency,  Factsheet  on  Investigating 
Leaks  through  Dams  and  Ke.servoirs,  hU]).// 
w'ww.lc. iaea.org/tcweb/publications/ 
factsheels/shcet2()dr.pdf-,  U.S.  Bureau  of 
Reclamation,  Frovo  ()ffice.  Safety  of  Dams, 
http://wvi'w.usbr.gov/uc/provo/progact/ 
damsa fety.html,  Federal  Energy  Regulatory 
Commission  (FERC),  “Chapter  14:  Dam 
Safety  Performance  Monitoring  Program,” 
Engineering  Guidelines  for  the  Evaluation  of 
Hydropower  Projects  (FERC,  2005),  pp.  14- 
36  to  14-39. 

Seepage  is  the  flow  of  a  fluid  through  the 
soil  pores.  Seepage  through  a  dam,  through 
the  embankments,  foundations  or  abutments, 
or  through  a  berm  is  a  normal  condition.  D.A. 
Kovacic,  et  al.,  “Effectiveness  of  Constructed 
Wetlands  in  Reducing  Nitrogen  and 
Phosphorus  Export  from  Agricultural  Tile 
Drainage,”  Journal  of  Environmental  Quality 
29(4):  1262-1274  (2000);  Federal  Energy 
Regulatory  Commission  (FERC),  “Chapter  14: 
Dam  Safety  Performance  Monitoring 
Program,”  Engineering  Guidelines  for  the 
Evaluation  of  Hydropower  Projects  (FERC, 
2005),  pp.  14-36  to  14-39.  This  is  because 
water  seeks  paths  of  least  resistance  through 
the  berm  or  dam  and  its  foundation. 

Michigan  Department  of  Environmental 
Quality,  Seepage  Through  Earth  Dams  (2002), 
http://vyww.michigan  .gov/deq/0, 1 607,7-135- 


3313_3684_3723-9515-,00.html.  All  earth  and 
rock-fill  dams  are  subject  to  seepage  through 
the  embankment,  foundation,  and  abutments. 
Department  of  the  Army,  U.S.  Army  Corps  of 
Engineers,  Seepage  Analysis  and  Control  for 
Dams,  EM  1110-2-1901,  (Washington,  DC: 
Department  of  the  Army,  Original  1986 — 
Revised  l‘)93).  Page  1-1;  De))arlmeut  of  the 
Army,  U..S.  Army  Cor|)s  of  luigineers. 
Engineering  and  Design:  General  Design  and 
Construction  Considerations  for  Earth  and 
Rock-filled  Dams,  I'lM  1110  2-2300 
(Washington,  DC:  Department  of  the  Army, 
2004 ).  |)p.  (>- 1  lot.  7.  Concrete  gravity  and 
atcb  dams  similai  ly  are  subject  to  seepage 
lliroiigli  the  lonmialion  and  abnimenis. 

I  lepai  lmeiil  nl  the  Army,  I  I..S.  Army  ( ioi  ps  ol 
I'ingineers,  .Seepage  Analysis  and  (iontn.l  tor 
Dams,  I'iM  1110  3  ItlOl  (Wasliiiig.lon,  D(  3 
I  )e|.ai I ment  ol  the  Aniiy,  (  )i  iginal  1981. 

Iteviseil  199.1),  l’ag,e  I  I.  Levees  and  the  like 
are  .subject  l(.  breia  lies  and  bi'eaks  dining, 
limes  ol  Hood;..  I  i.  Nil.s.soii,  el  al., 

"  I'lag, mental  ion  and  I'low  Reg, illation  ol  the 
World’;.  Larg,e  Fiver  .Sy.sleni.s.”  Si  ieni  i- 
308(!.730):40:i  408  ('.'.00!.).  Levees  are 
si  II I  i  lai  I  y  siibjei  I  to  lai  I  me  in  the  <  a;.e  ol 
extreme  event;.,  sin  li  a;:  llie  exlim.sive  levee 
lai  lore;,  I  aie.ed  by  I  Ini  i  ii.aiies  kali  iiia  and 
Filii.  I  W  Day,  el  al.,  "Fe;.loralion  ol  the 
Mis.si;.;,ippi  Della:  Le.s;.on.s  Ironi  I  liii  i  ii  ane;: 

Kill r ilia  and  Fila,”  Seienee  3  I  !i|!.8  I  9):  1679 
11.84  (3007).  In  de;ng,iiing,  levee;:  and  .similar 
.sirncinres,  ;:ee|>ag,e  coiilrol  i;.  nei .e.s.sai y  lo 
prevent  po.ssible  laibire  caused  by  exce;:.sive 
iipliil  |iressnres,  in.slabibty  ol  the 
downslream  slope,  piping,  llirong,li  the 
embankmeiil  and/or  lonndalion,  and  erosion 
of  material  by  migralion  into  open  joints  in 
the  lonndalion  and  abntmeiils.  Id.;  D.A. 
Kovacic,  el  al.,  “EHeclivene.ss  of  Consirncicsd 
Wetlands  in  Reducing  Nitrogen  and 
Pliospborns  I'ixporl  from  Agricultural  Tile 
Drainage,”  Journal  of  Environmenhd  Quality 
2!t(4):  1262-1274  (2000);  U.S.  Department  of 
the  Interior,  Bureau  of  Reclamation,  Ujrjier 
Colorado  Region,  see  bltp://www. usbr.gov/ 
uc/provo/progacU  damsafety.html; 
International  Atomic  Energy  Agency, 
Investigating  Leaks  through  Dams  and 
Reservoirs,  see  http://www-tc.iaea.org/ 
tcweb/publications/factsheets/sheet20dr.pdf; 
California  Division  of  Safety  of  Dams, 
Embankment  Design,  see  http:// 
damsafety.water.ca.gov/guidelines/ 
embankment.htm. 

The  rate  at  which  water  moves  through  the 
embankment  depends  on  the  type  of  soil  in 
the  embankment,  how  well  it  is  compacted, 
the  foundation  and  abutment  preparation, 
and  the  number  and  size  of  cracks  and  voids 
within  the  embankment.  All  but  the  smallest 
earthen  dams  are  commonly  built  with 
internal  subsurface  drains  to  intercept  water 
seeping  from  the  reservoir  (i.e.,  upstream 
side)  to  the  downstream  side.  Department  of 
the  Army,  U.S.  Army  Corps  of  Engineers, 
Construction  Control  for  Earth  and  Rock- 
filled  Dams,  EM  1110-2-1911,  September  30, 
1995,  Washington,  DC  20314-1000,  Page  1- 
1.  Where  it  is  not  intercepted  by  a  subsurface 
drain,  the  seepage  will  emerge  downstream 
from  or  at  the  toe  of  the  embankment. 
Michigan  Department  of  Environmental 
Quality,  Seepage  Through  Earth  Dams  (2002), 
http://wvyw.michigan.gOv/deq/0, 1607, 7-135- 
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:i:ii:i  .oo.lihnl.  Su()\ui)'u  muy 

viiry  in  ii|i|iniii'iiii(:(i  iroin  ii  “sitfl,"  wnl  iikiii  In 
II  Unwin)',  “spi  in);.”  II  nmy  .slinw  up  lirsl  ii;; 
nil  iirnii  wiinrn  llin  vn);nliil inn  is  lush  iiiid 
iliirkni'  ^rnnii.  (iiilliiils,  rnnds,  nins.sns,  iiiid 
nllinr  iniirsh  v());nliilinn  niiiy  );rnw  in  ii 
S(!npii);(i  iirnii.  Mi(:lii)’iin  l)(!|iiirlni(!nl  ni 
l‘invirniininiilal  Qniilily,  S(!0|)(i)’n  'riir()n)>li 
I'liirlli  Diims  (2002),  hlli)://www.nii<:liii^cni. 
fiOv/dcq/0, 1  (>07, 7- 1 35-331 3  3004  3723-05 1 5- 
.OO.htwI. 

I'niginoorod  liorms  arc  typically  dosif>ncd  to 
iiitorforo  with  the  soasonal  j)attorn  of  water 
love)  (hydroporiod)  of  the  area  behind  the 
herin,  reducing  the  frequency  and  severity  of 
inundation.  Berms  are  not  designed  to 
eliminate  all  hydrologic  connection  between 
the  channel  on  one  side  and  the  area  behind 
the  berm  on  the  other.  It  is  almost  always 
impracticable  to  build  a  berm  that  will  not 
be  overtopped  by  a  flood  of  maximum 
severity,  and  most  berms  are  not  designed  to 
withstand  severe  floods.  See,  e.g., 

Department  of  the  Army,  U.S.  Army  Corps  of 
Engineers,  Seepage  Analysis  and  Control  for 
Dams,  EM  1110-2-1901,  (Washington,  DC: 
Department  of  the  Army,  Original  1986 — 
Revised  1993),  Page  1-1.  Levees  are  designed 
to  allow  seepage  and  are  frequently  situated 
on  foundations  having  natural  covers  of 
relatively  fine-grain  impervious  to 
semipervious  soils  overlying  pervious  sands 
and  gravels.  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  Engineering  and 
Design:  Design  Guidance  for  Levee 
Underseepage,  ELT  1110-2-569, 

Washington,  DC:  Department  of  the  Army, 
2005),  pp.  1-9.  These  surface  strata  constitute 
impervious  or  semipervious  blankets  when 
considered  in  connection  with  seepage. 
Principal  seepage  control  measures  for 
foundation  underseepage  are  (a)  cutoff 
trenches,  (b)  riverside  impervious  blankets, 

(c)  landslide  berms,  (d)  pervious  toe  trenches, 
and  (e)  pressure  relief  wells.  Department  of 
the  Army,  U.S.  Army  Corps  of  Engineers, 
Engineering  and  Design — Design  and 
Construction  of  Levees,  EM  1110-2-1913 
(Washington,  DC,  Department  of  the  Army, 
2000),  p.  1-1.  Overtopping  of  an 
embankment  dam  is  very  undesirable 
because  the  embankment  materials  may  be 
eroded  away.  Additionally,  only  a  small 
number  of  concrete  dams  have  been  designed 
to  be  overtopped.  Water  normally  passes 
through  the  main  spillway  or  outlet  works;  it 
should  pass  over  an  auxiliary  spillway  only 
during  jjeriods  of  high  reservoir  levels  and 
high  water  inflow.  All  embankment  and  most 
concrete  dams  have  some  seejiage.  See,  e.g., 
bitj)://\vww.d(imsafety.org/Iay(nit/ 
siihse(:lion.(isj)X?groii])id=14(re()nleiilid=47. 

I  lowever,  it  is  im)>()rtant  to  control  the 
.seejiiige  to  jn'event  iiiterniil  erosion  and 
iiislahility.  Proper  (him  construction,  and 
iiiainlenaiice  and  moiiiloriiig  of  seepage 
provide  ciailrol. 

Ileriii  like  laiidloniis  known  as  natural 
levees  occur  iialiirally  and  do  not  isolate 
adjiK.eiil  wetlands  Iroiii  the  streams  lhal  lonii 
them.  Naliiial  levees  and  the  wetlands  and 
waters  liehiiid  them  are  |iait  ol  the 
I  lood|daiii .  ill!  I  lid  ill);  aloii);  .‘.oiiie  .Miia  1 1 
streams  and  .slieains  in  the  And  We.'.t.  ( i.A 
lolinsimi,  rl  nl.,  "Nnliienl  livnaniics  in 
Pel  at  ion  I  o  (  aioinoi  |iliolo);y  ot  Ki  venue 


Wetlands,”  .S'o/7  Scienee  Soriely  <>l  Aiiieii>:>i 
/onnio/ ().'i{2):!»!>7  '.>VV  (2(1(11).  I'ivery  flowiii); 
watercourse  Iraiisporls  not  only  water,  lint 
sediment  erodiii);  and  rehnilding  its  hanks 
and  flood|daiiis  conlinnally.  I'ederal 
Interagency  .Stream  Kesloralion  Working 
( lrou|).  Streiiiii  Corridor  llesloralion: 
l5io(:ij)les,  Processes  nod  I’roclices,  II.SDA 
National  Engineering  llandhook  Part  653 
(199!)).  I)iffen!nl  dejrosition  jiatterns  occur 
under  varying  levels  cd  streandlow,  with 
higher  flows  having  the  most  influence  on 
the  resulting  .shajie  of  streamhanks  and 
floodplains.  Id.  In  relatively  flat  landscapes 
drained  by  low-gradient  streams,  this  natural 
process  deposits  the  most  sediment  on  the 
bank  immediately  next  to  the  stream  channel 
while  floodplains  farther  from  the  channel 
are  usually  lower-lying  wetlands 
(“backswamps”  or  ‘‘backwater  wetlands”) 
that  receive  less  sediment.  See,  e.g.,  C.A. 
Johnston,  et  al.,  ‘‘The  Potential  Role  of 
Riverine  Wetlands  as  Buffer  Zones,”  in  N.E. 
Haycock,  et  al.,  ed..  Buffer  Zones  Their 
Processes  and  Potential  in  Water  Protection 
(Quest  International,  1997),  pp.  155-170.  The 
somewhat  elevated  land  thus  built  up  at 
streamside  is  called  a  natural  levee,  and  this 
entirely  natural  landform  is  physically  and 
hydrologically  similar  to  narrow,  man-made 
berms.  See,  e.g.,  L.B.  Leopold,  et  ah.  Fluvial 
Processes  in  Geomorphology  (Toronto: 

General  Publishing  Co.  Ltd.,  1964).  Natural 
levees  are  discontinuous,  which  allows  for  a 
hydrologic  connection  to  the  stream  or  river 
via  openings  in  the  levees  and  thus  the 
periodic  mixing  of  river  water  and  backwater. 
C.A.  Johnston,  et  al.,  ‘‘Nutrient  Dynamics  in 
Relation  to  Geomorphology  of  Riverine 
Wetlands,”  Soil  Science  Society  of  America 
Journal  65(2):  557-577  (2001).  In  addition, 
streams  with  natural  levees,  in  settings  with 
no  human  interference  whatsoever,  retain 
hydrologic  connection  with  their  wetlands 
behind  the  levees  by  periodic  flooding  during 
high  water  and  via  seepage  through  and 
under  the  levee.  Similarly,  man-made  berms 
are  typically  periodically  overtopped  with 
water  from  the  near-by  stream,  and  as 
previously  mentioned,  are  connected  via 
seepage. 

Waters,  including  wetlands,  separated  from 
a  stream  by  a  natural  or  man-made  berm 
serve  many  of  tbe  same  functions  as  those 
discussed  above  on  other  adjacent  waters. 
Eurthermore,  even  in  cases  where  a 
hydrologic  connection  may  not  exist,  there 
are  other  important  considerations,  such  as 
chemical  and  biological  factors,  that  result  in 
a  significant  nexus  between  the  adjacent 
wetlands  or  waters  and  the  nearby  "waters  of 
the  United  .States,”  and  (a)(1)  through  (a)(3) 
waters. 

Tlie  movement  ot  siirtace  and  siibsnrlace 
liotli  over  berms  and  lliroiigli  soils  and  berins 
adjacent  to  rivers  and  streams  is  a  bydrologic 
coniieclion  between  wet  lands  and  flowing 
walercoiir.ses.  The  iiilermilteni  coniieclion  ol 
(.nrlace  waters  over  to|i  ol,  la  around,  natural 
and  manmade  berms  Inriber  slreii);lben.‘.  tbe 
evidem.e  ol  bydrolo);ic  (.oiinect ion  between 
wetlands  and  llowiii);  waleiconriais.  Itolli 
iialiiral  and  man  made  baiiier.s  can  be  lo|i|ied 
by  Ol  (  le.ioiial  llooifs  oi  (.loiiii  eveiiti.  .‘icc, 
c.;;..  K  I'i  rinnei,  el  al  ,  "Welland 
.‘iedinientiilioii  bom  llniiii  aiies  Kalinia  and 


Kiln,"  .SV  />•/)(  (•  3  I4(.')79ll):  449  4!. 2,  (2()()(d; 

I’. A.  Keddy,  el  ol.,  "The  Wetlands  ol  Lakes 
Ponicinirl rain  and  Maiire|ias:  I'asI,  I'resenI 
and  Eiilnre,”  l•’,nvironlOlO)Ud  Ueviews  1.5:43 
77  (2007).  Wbeii  berms  are  periodically 
overtopped  by  water,  wetlands  and  waters 
behind  tbe  barriers  are  directly  connected  to 
and  interacting  with  llie  nearby  stream  and 
its  downstream  waters.  In  addition,  surface 
waters  move  to  and  from  adjacent  soils 
(including  adjacent  wetland  soils) 
continually.  Along  their  entire  length, 
streams  alternate  between  effluent  (water- 
gaining)  and  influent  (water-losing)  /ones  as 
the  direc:tion  of  water  exchange  with  the 
streambed  and  banks  varies.  Federal 
Interagency  Stream  Restoration  Working 
Group,  Stream  Corridor  Restoration: 
Principles,  Processes  and  Practices,  USDA 
National  Engineering  Handbook  Part  653 
(1999).  The  adjacent  areas  involved  in  this 
surface  water  exchange  with  a  stream  or  river 
are  known  as  the  hyporheic  zone.  Hyporheic 
zone  waters  are  part  of  total  surface  waters 
temporarily  moving  through  soil  or  sediment. 
Like  within-channel  waters,  these  waters  are 
oxygenated  and  support  living  communities 
of  organisms  in  the  hyporheic  zone. 

Because  a  hydrologic  connection  between 
adjacent  wetlands  and  waters  and 
downstream  waters  still  exists  despite  the 
presence  of  a  berm  or  the  like,  the  chemical 
and  biological  connections  that  rely  on  a 
hydrologic  connection  also  exist.  For 
instance,  adjacent  waters  behind  berms  can 
still  serve  important  water  quality  functions, 
serving  to  filter  pollutants  and  sediment 
before  they  reach  downstream  waters. 
Wetlands  behind  berms  can  function  to  filter 
pollutants  before  they  enter  the  nearby 
tributary,  with  the  water  slowly  released  to 
the  stream  through  seepage  or  other 
hydrological  connections.  See,  e.g.,  L.L. 
Osborne  and  D.A.  Kovacic,  ‘‘Riparian 
Vegetated  Buffer  Strips  in  Water-Quality 
Restoration  and  Stream  Management,” 
Freshwater  Biology  29[2y.  243-258  (1993); 
D.A.  Kovacic,  et  al.,  ‘‘Effectiveness  of 
Constructed  Wetlands  in  Reducing  Nitrogen 
and  Phosphorus  Export  from  Agricultural 
Tile  Drainage,”  Journal  of  Environmental 
Quality  29(4):  1262-1274  (2000).  Their 
ability  to  retain  sediment  and  floodwaters 
may  be  enhanced  by  the  presence  of  the 
berm.  For  instance,  some  backwater  wetlands 
in  floodplain/riparian  areas  exhibit  higluir 
sedimentation  rates  than  streamside 
locations.  E.J.  Kuenzler,  et  al.,  "Distributions 
and  Budgets  of  Carbon,  Phosyiliorus,  Iron  and 
Manganese  in  a  Floodplain  .Swam]) 
Ecosystem,”  Water  llesour{:es  Besearch 
InsUtute  Report  7,57  (Cliajiel  Hill,  NC: 

I  Iniversily  of  Noitb  Caioliiia,  1980);  C.A. 
lolmsioii,  el  (d.,  "Niitiient  Dynamics  in 
Relation  to  ( ieoinoi  pbology  of  Rivei  ine 
Wetlands,”  Soil  Seience  Soriely  oj  America 
loormil  (>f)(2.):  !i.57  577  (2.001).  Tbe  |n(iseni.e 
ol  nnnnnade  levees  can  aclnally  inciiiase 
ilenili  iiii  iilion  lales,  meanin);  Ibal  tbe 
adjacent  walei  s  can  nioi it  ipiick  I y  1 1  an.sloi  iti 
niltii);en.  .'>lv  ( lei);el,  c(  ol.,  "I  to  I  lam;,  and 
Levees  lm|iai  I  Nilio);en  (  iyi  lin);Y  .'ii mn lal i it); 
Ibn  EllecI;;  ol  Mood  Alleialion.s  on 
l'lood|dain  I  lemt  1 1 1  teal  ton,"  ( ilohol  t '.liooy,e 
lliolof'.y  11(11):  I!lli2  I3(i7(20(l5)  llowovoi, 
tbe  |itn;.eni  (1  ol  manniade  beini;.  does  linni 


2Z24r, 


l'(rilrnil  Kirj^islirr  /  V( tl .  No.  7(>  /  MtHidiiy,  A|ti  il  71,  7.0  M  /  Kiilo; 


I lin  iilii I il  V  ol  I Imi  1 1  v<!i  lo  (  (iiiiiix  t  with  it.', 

11(1  wolhiiirls  llii()ii|’li  (ivdiliiiiik  ll()(i(liii)>, 

iiikI  I  III  is  I  iiii  its  Slid  ImkiiiI  .  wiiliii  mid  iiiil  i  idii  Is 
liiiiis|i(irliid  Ikimi  IIki  riviir  Id  lliii  iid jticiiiil 
wiiliirs.  I'ldrslidiiii  mid  Mdiiiil, 

"( :liiiiif;(is  ill  l.iiwlmid  l''l(i(id|il)iiii 
Scdiiiiimliilidii  I’rdciissiis;  I’rii  (lisliirliiiiicii  In 
I’dsl-i'diiiiliililiilidii,  ( idsiiiiiiins  Kiviir,  OA," 
(Irdinoipholof^y  .')I)(U-  (2()();i). 

IldWdVdr,  llio  jircsciicd  (il  ii  iKirin  duos  mil 
cdinjilololy  nliiiiiiiiitc  llm  Iniiisjxirl  ol 
sodiinonts  mid  wnlor  from  Iho  rivor  to  tlui 
iioarby  iidjacoiit  wotlaiul,  as  susjiondod 
sodinionts  and  wator  can  ovorflow  both 
natural  and  inan-inado  lovoos,  tbongb  tho 
transport  is  usually  more  pronounced  in 
settings  with  natural  levees.  See,  c.g.,  R.Ii. 
'I’lirner,  et  al.,  “Wetland  Sedimentation  from 
Hurricanes  Katrina  and  Rita,”  Science 
314(5798):449-452  (2006);  P.A.  Keddy,  et  al., 
“The  Wetlands  of  Lakes  Pontchartrain  and 
Maurepas:  Past,  Present  and  Future,” 
Environmental  Reviews  15:43-77  (2007). 
Sediment  deposition  over  levees  is 
particularly  enhanced  by  extreme  events  like 
hurricanes.  /d.;D.}.  Reed,  et  al.,  “Reducing 
the  Effects  of  Dredged  Material  Levees  on 
Coastal  Marsh  Function:  Sediment 
Deposition  and  Nekton  Utilization,” 
Environmental  Management  37{5):671-685 
(2006).  Wetlands  behind  berms,  where  the 
system  is  extensive,  can  help  reduce  the 
impacts  of  storm  surges  caused  by 
hurricanes.  J.W.  Day,  et  al.,  “Restoration  of 
the  Mississippi  Delta:  Lessons  from 
Hurricanes  Katrina  and  Rita,”  Science 
315(5819):1679-1684  (2007). 

Adjacent  waters,  including  wetlands, 
separated  from  water  bodies  by  berms  and 
the  like  maintain  ecological  connection  with 
those  water  bodies.  Though  a  berm  may 
reduce  habitat  functional  value  and  may 
prevent  some  species  from  moving  back  and 
forth  from  the  wetland  to  the  river,  many 
major  species  that  prefer  habitats  at  the 
interface  of  wetland  and  stream  ecosystems 
remain  able  to  utilize  both  habitats  despite 
the  presence  of  such  a  berm.  Additional 
species  that  are  physically  isolated  in  either 
stream  or  wetlands  habitat  still  interact 
ecologically  with  species  from  the  other 
component.  Thus,  adjacent  wetlands  with  or 
without  small  berms  can  retain  numerous 
similarities  in  ecological  function,  b’or 
example:  Wetland  bird  species  sucb  as 
wading  birds  are  able  to  utilize  both  wetland 
and  adjacent  stream/ditcb  habitats;  wetland 
am])hibians  would  be  able  to  byjiass  the  berm 
in  tbeir  adult  stage;  aipiatic  invertebrates  and 
fish  would  still  interact  with  terrestrial/ 
wetland  iiredators  and  jirey  in  common  food 
web  relalionslii|)s  despite  the  jiresence  of  a 
berm.  .See,  e.g.,(i.S.  Itiilclier,  and  It.  /.impel, 
"I  labilal  Value  of  Isolated  Waters  to 
Migratory  birds, "  Prepared  by  (iornell 
I  .aboiatoi  y  ol  ( )i  ii  il  liology  and  Tlie  ( iadiims 
( iroii|i,  Inc.  tor  I  l.'i.  I'iiiviroimieiilal 
Pioleclioii  AfMiiK.y  (  lllii.e  ol  Wetlands 
I  *1  olei  I  ion .  I  Wasli  in)’,lon ,  I  )l  i:  ( ioi  nel  I  and 
(iadnnis,  1991);  M  l'  Wilb.on  and  K  (  !. 

I  laliipka,  ‘'Anadionioiis  i'  isli  as  h^ev.slonn 
.'ipei  ins  in  Via  tebi  ale  (  loniinnnil  ins," 

( ^iiie.ei  viil It >11  ///()/(»;;)' 9('l)  4119  ■19/  (I99li); 
i:|  (  iedei  liolni .  et  ((/ ,  "  I'ai  1 1  M  .'iainion 
(sill  asses:  I'j.senI  la  I  (  suit  i  iliiil  ii  iie.  i  il 
I  lilt  I  lent!,  and  I’siei  |>y  loi  Aijiial  ii  and 


I'eiiesliial  l'l(.osvslenis,’'  /'/.'./le; ic,*.  24(  l(l):(i 
I  !i  (  I  999);  .S.,S.  .Sell  wart'/,  and  I ).( i.  |enkins, 
"Teinpoiaiy  A(|nali(:  llabilal.s:  (ionsirainis 
and  ( )|i|ioilnnilies,"  Ai/ia/bc /',V  o/o;;y  ,'14:3  II 
(20(10);  I  ).T.  billon,  el  nl..  "Dispersal  in 
I'lesliwaler  Inverlebrales,”  Ainniiil  Review  af 
Ecology  anil  Syslemalics  .'12: 1  .'>9  8  I  (2001 ). 

( )ne  example  of  adjacent  waters  behind 
berms  and  the  like  are  inlerdimal  wetlands 
located  in  coastal  areas,  including  some  areas 
of  ibe  Ureal  Lakes  and  along  barrier  islands. 
Interdunal  wetlands  form  in  swales  or 
depressions  within  open  dunes  or  between 
bench  ridges  along  the  coast  and  experience 
a  fluctuating  water  table  seasonally  and 
yearly  in  synchrony  with  sea  or  lake  level 
changes.  W.E.  Odum,  “Non-Tidal  P’reshwater 
Wetlands  in  Virginia,”  Virginia  Journal  of 
Natural  Resources  Law  7:  421-434  (1988); 

D.A.  Albert,  Rome  of  the  Wind:  An 
Introduction  to  the  Ecology  of  Michigan  Sand 
Dunes  (Lansing,  MI:  Michigan  Natural 
Features  Inventory,  2000),  63  pp.;  D.A. 

Albert,  Between  Land  and  Lake: Michigan’s 
Great  Lakes  Coastal  Wetlands,  Bulletin  E- 
2902  (East  Lansing,  MI:  Michigan  Natural 
Features  Inventory,  Michigan  State 
University  Extension,  2003),  96  pp;  D.A. 
Albert,  Natural  Community  Abstract  for 
Interdunal  Wetland  (Lansing,  MI:  Michigan 
Natural  Features  Inventory,  2007),  6  pp.  For 
those  along  the  ocean  coast,  they  are 
typically  formed  as  a  result  of  oceanic 
processes  where  the  wetlands  establish 
behind  relict  dune  ridges  (dunes  that  were 
formed  along  a  previously  existing  coast 
line).  Wetlands  in  the  interdunal  system  are 
in  close  proximity  to  each  other  and  to  the 
surrounding  (a)(1)  through  (a)(3)  waters. 

Their  proximity  to  one  another  and  to  the 
(a)(1)  through  (a)(3)  waters  indicates  a  close 
physical  relationship  between  interdunal 
wetland  systems  and  the  traditional 
navigable  waters,  interstate  waters,  or  the 
territorial  seas.  Despite  the  presence  of  the 
beach  dunes,  interdunal  wetlands  have 
chemical,  physical,  or  biological  connections 
that  greatly  influence  the  integrity  of  the 
nearby  (a)(1)  through  (a)(3)  waters.  The 
wetlands  are  hydrologically  connected  to 
these  (a)(1)  through  (a)(3)  waters  through 
unconfined,  directional  flow  and  shallow 
sub.surface  flow  during  normal  precipitation 
events  and  extreme  events.  As  previously 
noted,  they  are  linked  to  the  rise  and  fall  of 
the  surrounding  tide.s — the  water-level 
fluctuations  of  tbe  nearby  (a)(1)  tbrough  (a)(3) 
waters  are  im))ortanl  for  tbe  dynamics  of  tbe 
wetlands.  D.A.  Albert,  Between  Land  and 
hike:  Michigan's  Great  hikes  Coastal 
Wetlands,  bulletin  l'!-2!)()2  (East  Lansing,  Ml; 
Michigan  Natural  Features  Inventory, 
Micliigan  .Stale  I  Iniveisity  I'ixlensioii,  2(103), 
90  pp.  The  wetlands  provide  I liiodwatei' 
.stillage  anil  allenual inn,  relaining  and  .slowly 
leleasinp,  floiid waters  betiire  lliey  reacli  tint 
iieai  liy  |a)|  I )  lliriiiigli  |a|(:i)  waters.  Like  oilier 
adjai.eiil  wellandi.,  iiileidmial  wiillandt.  ab.ii 
liavii  im|ioi latil  i.lieniii.al  i  oiuiiii  lioii.s  to  lint 
I II till  by  |a)|  I )  I  III  oiigli  (a  |(  3 )  walitr.s,  a.s  I  liny 
.snivit  iiiipoilaiil  walni  ipialily  liitiiiil itt.  'l  int 
wntlaiidt.  t.toiii  .siidminiil  and  polliilaiils  that 
would  olliiii  we.il  iiiai  li  lint  .siii  loiiiidiii);  |a)(  I  ) 
lliioii)di  (all  1)  waliiii,  I  liii  wiillaiids  am 
biolopii  ally  I  oiiiiiii  lull  to  lliii  mu  iooiidiii|', 

(a )(  I  )  I  III  oii)di  (a  |(  1 1  waliii  s  T  oi  i  le.taiii  it,  I  liny 


piovidn  i.i  ilii  al  liabilal';  lor  spneins  llial 
iilili'/.n  bolli  lint  wnllaiid.s  and  lint  nearby 
(a)(  1 1  llnoii)>,li  (ii)(.'l)  waters,  siippoi I iiig,  lii)>,b 
diversity  and  slriii  liire.  liabilal  uses  iiii  liide 
basic  iood,  slieller,  and  reprodnelive 
reipiiremenls.  Ai|milic  insects,  anipbibians, 
and  resident  and  inigralory  birds  all  use 
inlerdimal  wetlands  as  critical  liabilal,  and 
Ibe  wetlands  jirovide  belter  slieller  llnm  Ibe 
nearby  (txposed  beach.  D.A.  Albert,  Borne  of 
the  Wind:  An  Introduction  to  the  Ecology  of 
Michigan  Sand  Dunes  (Lansing,  Ml: 

Michigan  Natural  Features  Inventory,  2()()0), 
63  ])p.:  .S.M.  Smith,  et  al.,  “Development  of 
Vegetation  in  Dune  Slack  Wetlands  of  Uape 
Uod  National  Seashore  (Mas.sachusetts, 

USA),”  Plant  Ecology  194(2):  243-256  (2008). 
In  marine  coastal  areas,  the  wetlands  are 
often  the  only  freshwater  system  in  the 
immediate  landscape,  thus  providing  critical 
drinking  water  for  the  species  that  utilize 
both  the  wetlands  and  the  nearby  (a)(1) 
through  (a)(3)  waters,  although  some 
interdunal  wetlands  are  brackish  in  nature. 
See,  e.g.,  C.M.  Heckscher  and  C.R.  Bartlett, 
“Rediscovery  and  Habitat  Associations  of 
Photimis  Bethaniensis  McDermott 
(Coleoptera:  Lampyridae),”  The  Coleopterists 
Bulletin  58(3):  349-353  (2004). 

Wetlands  behind  the  extensive  levee 
system  in  the  Yazoo  Basin  are  an  example  of 
adjacent  waters  behind  man-made  barriers.  A 
regional  hydrogeomorphic  approach 
guidebook  for  the  Yazoo  Basin  of  the  Lower 
Mississippi  River  Alluvial  Valley  assesses  the 
functions  of  these  wetlands.  R.D.  Smith  and 
C.V.  Klimas,  A  Regional  Guidebook  for 
Applying  the  Hydrogeomorphic  Approach  to 
Assessing  Wetland  Functions  of  Selected 
Regional  Wetland  Subclasses,  Yazoo  Basin, 
Lower  Mississippi  River  Alluvial  Valle, 
Prepared  for  the  U.S.  Army  Corps  of 
Engineers,  ERDC/EL  TR-02-4  (2002).  An 
extensive  levee  system  was  built  along  the 
river  system  to  prevent  flooding  of  the 
Mississippi  River,  resulting  in  drastic  effects 
to  the  hydrology  of  the  basin.  Id.  at  47. 
Despite  the  alteration  of  hydrology  in  the 
basin,  extensive  wetlands  systems  still  exist 
behind  the  man-made  and  natural  levees  and 
maintain  a  hydrologic  connection  to  the  river 
system.  These  wetlands  detain  floodwater, 
detain  precipitation,  cycle  nutrients,  export 
organic  carbon,  remove  elements  and 
compounds,  maintain  plant  communities, 
and  Jirovide  fish  and  wildlife  habitat.  Id.  Tbe 
functions  in  turn  jirovide  numerous  and 
substantial  benefits  to  tbe  nearby  river. 

4.  Conclusions  Regarding  Adjacent  W.iters 
'I'lie  scientific  literature  documents  that 
waters  wliicli  are  adjacent  to  (a)(  I )  Ibrougb 
(a)(.5)  waters,  including  wetlands,  oxbow 
lakes  and  adjacent  |ionds,  are  integral  jiarls 
ol  Iribulaiy  networks  to  (a)(  I )  Ibi'ongli  (a)(3) 
waters  because  they  are  directly  connected  to 
slreaiiis  via  peinianeni  snriace  tealnres  that 
<  oiicenirale,  mix,  liaiisloi  m,  and  1 1 aii.‘.|ioi I 
walei  and  olliei  iiialeiials,  iiii  I iidiiip,  Iood 
lesoiiices,  dowm.li earn  to  laijan  liver;.. 

Adjai  enl  wet  land;,  and  olliei  adjat  enl  walei.s 
lillei  pollolaiil;.  beloie  they  eiilei  llie 
tiibnlaiy  ;.y;.leiii,  tliey  allenoale  How  diiim); 
Hood  events,  lliey  lej'idale  How  iiite  and 
lieiiii);,  lliey  Imp  ;.ed  iineiil ,  and  lliey  iiipiil 
oi|Nni  II  iiialei  nil  into  1 1  vei  s  and  si  i  eaiii;., 
piovidiii)',  the  basil  linilibii);  bloi  I  s  lot  llieii 
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healthy  functioning.  These  waters  also  are 
biologically  connected  to  downstream  waters 
by  providing  habitat  and  refuge  to  many 
species,  and  storing  and  releasing  food 
sources.  The  scientific  literature 
demonstrates  that  adjacent  waters  in  a 
watershed  together  exert  a  strong  influence 
on  the  character  and  functioning  of  rivers, 
streams  and  lakes. 

Adjacent  waters,  as  defined,  alone  or  in 
combination  with  other  adjacent  waters  in  a 
watershed,  significantly  affect  the  chemical, 
physical,  or  biological  integrity  of  traditional 
navigable  waters,  interstate  waters,  and  the 
territorial  seas.  Based  on  studies  of  waters  in 
riparian  areas,  flood  plains,  and  their 
hydrologic  connections  through  the  tributary 
system  there  is  sufficient  scientific  evidence 
regarding  the  important  functions  of  these 
adjacent  wetlands  to  demonstrate  that,  alone 
or  in  combination  with  similarly  situated 
waters  in  the  region,  wetlands  and  open 
wat(!rs  adjacent  to  any  tributary  have  a 
significant  effect  on  the  chemit;al,  physical, 
or  biological  integrity  of  traditional  navigable 
wa1(!rs,  int(!r.state  waters,  or  the  territorial 
.seas.  The  revi(!wed  .scientific  literature 
.snp))orls  tlie  conclusion  that  adjacent  waters 
geneially  play  a  larger  role  in  the  ecological 
condition  of  snialler  tributary  systems, 
whic  h,  in  tinn,  dcitermines  the  ellec.ts  on  the: 

(  hcanic  ill,  physic  iil,  and  hicdogic.al  health  cd 
linger  downstieam  wateis. 

Ill  "(  Hliri  Wiili-iti” 

t  Ice  thipent  me  hides  a  Inc  used  evaliialicni 
111  lice  1  iiiiiiei  ticiiis  imd  cillei  Iti  In  dnwiiiil  leiiiii 
wiileiti  Inc  iiitvcnal  iciginnid  ly|inii  nl  i.lieaciis 
imd  wellaiids  l‘iiiOie  si c ciciiiiii,  sniil li weiil 
I cilin  mil  leiil  and  e|dieiiieial  sliiiaiiis,  indinw 
I  at  CIS.  (  .a  I  nil  nil  and  I  liihnai  va  liays.  |  a  an  in 
|inllinlns,  and  viniial  |innls  I  liiisn  inginnal 
I  y  I  HIS  wen  II  1  linsnn  Ini  nva  I  na  I  inn  I  mi  ansn 
limy  iii|iiiiimnl  a  liinad  giingi  a|  ili  ii  aiiia  as 
well  as  a  diviiisily  nl  walin  ly|icis  hasnd  nn 
lliiili  niigin,  landsi  a|in  selling.  Iiydinlngy. 
andniliei  lac  Inis  MnsI  |  ii  an  in  si  i  eani  s  a  nd 
snnihwesi  1 1 1  lei  in  II  len  I  and  e|ilienieial 
i.l  I  eanis  III  11  I  d  el  y  In  tie  i  nn i. idm  ed  1 1  it iiilai  ms 
In  tail  I  I  lliinngli  (all  U  waleis  (willi  llie 
exi  e|ilinn  nl  slieains.  Ini  eHiiinple,  Ini  aled  in 
I  Insed  Inn. ms.  wlin  li  lai  1  an  (a||  I  )  lliinngli 
(all  I)  walei  in  a  i  nnnei  linn  llmiein), 

Mlndaily.  innsi  nxhnw  lides  am  Idely  In  he 
I  nnsideied  ad|ai  mil  In  |a||  I  )  llnnngli  |a|('i| 
walin  !.  (  .III  nl  mil  and  I  let  mill  va  liays,  pi  a  1 1  le 
pnllmles,  and  venial  pnnis  may  in  may  nnl 
lie  I  nin.ideied  ad|ai  mil  In  |a)|  I  )  Ihiinigli  (a||!d 
watins  Whine  watms  am  nnl  i  nin.ideied 
liilintaiies  (e.)’.  walm;.  in  a  sniely  inliin.lale 
I  Insed  liasiii  lhal  dues  nnl  i  nnlain  a 
liadiliiimil  navig,ahle  water,  inlin.slale  walin, 
III  a  linrilnrial  sea,  nr  a  ciiimecl inn  Ihmelii) 

III  whine  waters,  iiii  liidmg,  wetlands,  do  mil 
meet  the  |iriipo.sed  reg,idaliii y  deiiiiiliim  nl 
adjacent,  they  shinild  he  evaluated  to 
delerniiiie  whetlier  they  are  (a)(7)  waters.  'I'lie 
agencies  seek  comnieiit  on  eslalilisliing  such 
categories,  as  well  as  on  oilier  o|)tions  for 
addressing  ‘‘other  waters.” 

'I'he  term  ‘‘other  waters”  refers  to  waters 
that  cannot  be  considered  “adjacent”  to 
downstream  jurisdictional  waters  and  that 
are  not  tributaries  of  such  waters.  “Other 
waters”  are  found  outside  the  riparian  zone 
and  the  floodplain,  as  waters  within  these 


areas  are  considered  to  be  “adjacent.”  As 
such,  wetlands  that  are  “other  waters” 
typically  will  have  unidirectional  flow.  As 
mentioned  in  Part  II,  section  2.B.  above, 
many  unidirectional  wetlands  are  considered 
adjacent  and  interact  with  downstream 
jurisdictional  waters  through  channels, 
shallow  subsurface  flow,  or  by  providing 
additional  functions  such  as  storage  and 
mitigating  peak  flows.  Unidirectional 
wetlands  that  lack  a  confined  surface 
connection  or  a  shallow  subsurface 
connection  to  downstream  waters  and  are 
surrounded  by  uplands  will  typically  fall 
under  tbe  definition  of  “other  waters,”  and 
are  often  referred  to  in  scientific  literature 
and  policy  as  “geographically  isolated 
waters.”  'I'lie  term  “geographically  isolated” 
should  not  be  used  to  implicate  the  lack  of 
connectivity  to  downstream  waters,  as  these 
wetlands  are  often  connected  to  downstream 
waters  through  deeper  groundwater 
connections,  biological  connections,  or 
s))illage.  The  degree  of  connectivity  of  such 
wetlands  will  vary  dejiending  on  landscape 
features  sncli  as  distance  from  dowiistream 
waters  and  proximity  to  other  wetlands  of 
similar  iialiire  that  as  a  group  coniieci  to 
jiirisiliclioiial  ilowiislream  waters.  Keporl  at 
a  a:\,  .'i  7.. 

I'or  pm  poses  ol  assiissiiig'  whiilhei  a 
pill  I  ii.iilai  water  is  a  "waliti  ot  the  I  Initial 
.'ilalits”  hia.iiiisii  it,  aloim  oi  in  i  iinihiniition 
with  iillim  son  I  III!  I  y  si  I  mil  nil  wiitm.s.  Inis  a 
signilii  nnl  nitxns  to  an  |n)(  I  )  Ihiongh  (n)|’t| 
wiilm  .  Iliii  ngeiii  Ins  am  |im|iosnig'  to  ilninin 
mil  li  III  llin  nimiimils  ol  |nslii  n  t  mmmly's 
sigiiilii  ant  iiiiHiis  slamlaiil  m  llin  ilnhmlimi 
III  "s ign 1 1 II  ani  nn x  ns 

A  1 11  I lin  I Aigii III 

I  III!  agnm  ms  liavn  i  Inini  nmini  I  llial  hni  ansn 
llin  imivmiinnl  nl  walm  liiim  walnislinil 
ilianiagn  liasimi  In  iivni  iiniwnits  amt  latns 
slia|inii  llin  i lnvnln| imnni  amt  Imii  linn  nl 
llinsn  iiysimiiii  in  a  way  lhal  is  i  iilii  al  In  llinn 
lung  Inim  linallli.  llin  walnislinil  is  a 
inasnnaliln  amt  Ini  liiiii  ally  a p| ii n| a  i aln 
ml  ni  I II  nl  al  inn  nl  |nslii  n  I  inmnily's  slanilaiil 
'.l'l■.  I'  ;;  .  I  I  1^  Mill  1 1  gill  1 1  III  y .  ' '  I  'i  i  ii  nss 
I  Ininams  amt  llin  Ih  via  I  .niilmmnii."  /miiiiii/ 
n/  llir  Aliifili  III!  Wiilri  Hr'. mill  <•'.  /t'.'.iii  iii/lnii 
I'l  t'ly  I  III  (  I'I'I'I) 

I  Isiiig,  a  walnislinil  as  llin  liamnwnit  Ini 
I  I  an  I  III  I  nif'  sig.m  III  mil  iinx  ns  nva  I  mil  inns  is 
SI  imilihi  ally  raippni  laliln  Walmslinils  am 
gnnnially  ingaiilnil  as  llin  mnsi  appin|aialn 
spatial  null  Ini  walm  insnnii  n  mana)’.nmnnl 
/•  g  .  I  M  I  lima  nit  anil  P  (  I  I  tin  In  y, 

"  I  list  mgnii.li  ing,  Itnl  wnnn  Wall  a  si  mils  amt 
I'ii  ninginns,''  Iminiiil  nl  llir  Aiiiri  ii  nn  Wiilri 
ltri:nllii  r;i  A:.:.ni  inlinii  .1:1.1):  'i:ill  iKI  (  lO'l/). 
IIP  Monig.onini  y.  "I  'ri  iinss  I  In  mains  ami  the 
Pivni  ( lontinnmn,"  /niiriinl  nf  llir  Aiiiri  iriiii 
Wnirr  l(runiiicr;;  Assnrinlinii  .1.'):  :i'l7  '1  1(1 
(  I  (MMI);  'l'.(  1.  Winler“'l'he  ( '.on(.e|)l  ol 
I  lydrolof'ic  I  .im(lsca|>es,”  linn  nnl  nl  llir 
Anirrirnn  Wnirr  Ursniirrrs  Assnrinlinn  ,’17: 
:i:t,'i  4!l  (2(1(11 );  )..S.  Baron,  rl  nl.,  “Meeting 
i'icological  and  .Societal  Needs  lor 
l''resliwaler,”  /‘.’co/ogicY//  Apiilirnlions  12: 

1  247-(i(l  (2002);  J.l).  Allan,  “l.andsca|)es  and 
Piverscnjies:  The  Influence  of  hand  Ihse  on 
Stream  licosystems,”  Annual  llrvirw  of 
Ecology  Evolution  and  Systoinatics  35:  257- 
84  (2004);  United  States,  EPA  841-B-08-002: 
U.S.  Environmental  Protection  Agency, 


Handbook  for  Developing  Watershed  Plans  to 
Restore  and  Protect  Our  Waters:  Planning  &• 
Implementation  Steps  (Washington  D.C.:  U.S. 
EPA,  March  2008);  P.J.  Wigington,  et  al., 
“Oregon  Hydrologic  Landscapes:  A 
Classification  Framework,”  Journal  of  the 
American  Water  Resources  Association 
49.1:163-82  (2013).  Anthropogenic  actions 
and  natural  events  can  have  widespread 
effects  within  the  watershed  that  collectively 
impact  the  quality  of  the  relevant  traditional 
navigable  water,  interstate  water  or  territorial 
sea.  United  States,  U.S.  EPA  and  USDA/ARS 
Southwest  Watershed  Research  Center,  EPA/ 
600/R-08/134,  ARS/2330462008:  The 
Ecological  and  Hydrological  Significance  of 
Ephemeral  and  Intermittent  Streams  in  the 
Arid  and  Semi-arid  American  Southwest 
(Wa.shington,  D.C.:  U.S.  EPA  and  USDA/ARS 
Southwest  Watershed  Research  Center, 

Levick  et  al.,  2008)  (Levick,  et.  al.).  For  these 
reasons,  it  is  more  apjiropriate  to  conduct  a 
significant  nexus  determination  at  the 
watershed  scale  than  to  focus  on  a  sjiecific 
site,  such  as  an  individual  stream  segment. 
The  watershed  size  reflects  the  .s))ecilic  water 
management  objective,  and  is  scaled  iqi  or 
down  as  is  a|)|n'0|n'iale  to  meet  lhal  ohjeclive. 
li  the  objective  is  to  manage  the  walei  (|nalily 
in  a  pailii.nlai  leceiving,  water  hoily  (the 
"laigel”  water  hoily),  the  walerslieil  shiinlil 
mi  I  mill  al  I  I  hose  wal  m  s  I  hat  are  i  iinti  ihiil  ing; 
to  lhal  laigMil  walm  .si III  It  limy  will  |n  nmn  ily 
ilelmmiim  lint  i|milily  ol  llm  lei  elviiig;  walm 
I  till  walmsimil  lliiil  ihiimii  In  llm  sliiglu 
piiml  III  miliy  In  a  1 1  nil  it  inmil  mivignlilii 
walm.  III  Im  sinlii  walm  ni  Im  i  1 1  ni  la  I  ima  l.s  a 
Inga  al  t)|ialial  liaiimwnil  Ini  llm  nviil  mil  inn 
nl  llm  imxmi  I  Ins  lit  lim  amm.  Iinm  a  walm 
ijiiahly  mamig'iiiimiil  |imii|mi  live,  llm  |a)|  I  ). 
lall.’l  III  (all  1)  walm  lit  lint  i Inwii itl i itam 
alliii  lull  walm  wlinitii  i|iiahly  lit  i lii| mm linil  nn 
llm  I  nmlilinn  nl  llm  i  nnliihiiling  n  |  iitl  i  nan  i 
walmit,  nil  Inihiig  nl  i  naiii  it .  lal  nn.  anil 
wnl  la  III  I  It  I  n  i  nnini  n  nl  imn  nl  a  in  llm  Imal  I  li 
nl  llin  ilnwnniinain  allni  Inil  walm  il  m 
r.l  am  I  III  1 1  I  a  III  III  n  In  n  va  I  nain  llin  i  niii  1 1 1  inn  nl 
llm  walm  n  1  tail  am  in  llm  i  nnl  1 1  lail  mg 
walninliniln  ami  In  ilnvnlnp  a  |ilini  In  aililinnn 
llm  innnnn  nl  i  nm  ni  n  I  lin  him  linmi  nl  llm 
I  nnl  I  it  ml  1  iig.  walm  n  am  nnix  1 1  n  alil  y  hn  t  ni  I 
ami  ha  vn  a  i  nnnilal  i  vn  nllni  I  nn  I  lin  niingi  1 1  y 
nl  llm  ilnwm.t  mam  liaililinmil  navigaliln 
walm  .  mini  It  la  In  walm  ni  Im  i  ilni  ml  i.na  llm 
f.i/n  nl  lhal  walnii.lmil  i  an  hn  ilnini  mnmil  hy 
niniil  1 1  y  nig.  1  Im  g.nngi  aplm  ama  lhal  ill  aim.  In 
llm  imamsi  liaililinmil  iiavigahin  walm, 
mlnislain  walm  ni  llm  Imiilniial  Mias,  anil 
Ihmi  nsiiig,  lhal  pnml  nl  nnliy  walnislinil  In 
I  nmlni  I  a  sig.iiilii  ant  imxiis  nvalmilinn  I*  I'i 
lllai  I  ,  "Walmsimil  I'hiii  linns,”  Imininl  nl  llir 
Aiiiri  irnii  Wain  llrsniirrrs  A:.:.m  inlimi 
:i:il:l  II(I9'I7). 

I  he  (imps  is  oig,aii i/.eil  liaseil  on 
walersheils  ami  has  used  waler.simil 
Iramework  approaches  lor  water  sources, 
iiavig,alioii  ap|iroaches  lor  over  100  years, 
and  in  the  regulatory  iirograin  since  its 
inception.  Also,  using  a  watershed 
Iramework  is  cousisleui  with  over  two 
decades  of  jiractice  hy  I'iPA  and  many  other 
governmental,  ac:ndemic,  and  other  entities 
which  recognize  that  a  watershed  a])proach 
is  the  most  effective  framework  to  address 
water  re.sourco  challenges.  U.S. 
Environmental  Protection  Agency,  The 
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Watershed  Protection  Approach  Framework 
(Oct.  1991).  The  agencies  both  recognize  the 
importance  of  the  watershed  approach  by 
investing  in  opportunities  to  advance 
watershed  protection  and  in  developing 
useful  watershed  tools  and  services.  For 
example,  EPA  is  allowing  states  that  are 
reorganizing  programs  to  function  on  a 
watershed  basis  to  have  short-term  backlogs 
on  C;WA  section  402  National  Pollution 
Discharge  Elimination  System  (NPDES) 
permit  review — without  penalty.  This 
flexibility  gives  states  time  to  synchronize 
the  reissuance  of  major  and  minor  permits 
within  a  watershed.  By  managing  NPDES 
permits  on  a  watershed  basis,  all  the  permits 
for  discharges  to  the  water  body  can  be 
coordinated  and  the  most  efficient  and 
(Xjuitable  allocation  of  pollution  control 
res))onsil)ility  can  he  made.  U.S. 
Environmental  Protection  Agenc;y,  Why 
Watersiieds?,  EPA  H()()-l'-9(>-(M)l  (February 
lOtlti).  Apj)lying  a  watrirshed  approach 
continiKiS  to  h(!  a  ])riority  of  Id’A,  and  is  one 
of  the  three  key  stral(!gies  the  agency  is  using 
to  drive  |)rogress  lowaid  Ihii  Agency’s  health 
and  environmental  goals  over  the  next  five 
yeai's.  t  I..S  l'!nvironinental  Protection  Agency, 

I'  )'  J.Ol  I  lull.')  Stralty,!'  I'laii:  Ai  liievin/'  ( )ai 
Vision,  20  1(1. 

tt  .Miiiilai  ly  Silnaled 

.‘ii  liiiillsl.s  iinilliiely  aggiegale  llie  );llecl.',  ol 
I'l  I  III  I  III  I  it  w  II 1 1 II  s,  inn  It  i  |il  y  lug  I  he  f  no  wii 
iittni  I  III  linn  wiiliii  liy  llin  nnnilini  iil  ,‘1111111111 
wiiliiiii  In  II  ii|iiii  illi  gill  igi  II I  ill  II  iniiii.  III  III  II 
I  iiiliiin  III  iilii  I  hill  f  lint  III  liini  liiiniil 
iiggi  iigiil  inn  III  linn  iiil|iii  mil  liniil  iilliin  lv|iiiti 
III  wiiliiilil  111  wiill  III  1 1 1|  ml  I  III  I  III  lliii  111  liinlllli 
1 1 1  III  III  n  I II  .'icr.  >'  I'  .  V  \  \liiviiininn  iniil  I  1^ 
iliiniii.  ' '  1 11  liigi  III  I  ng  I  I  yi  1 1  n|.'iii  iiiini  I  ill  II  iniil 
Inilm.  Ill  Itinlii  liilngiily  A|i|iiniii  linn  Ini 
I  n  V  1 1  nil  iiiiiiil  II I  A  niiiii.i.iiiiin  I  nl  Wi  il  In  in  I  ii.  " 
/ninnii/  III  till-  IJiiilli  .Inn  III  iiii  I  Iriil  In  ih  ifii  ill 
'.III  II  ly  1 1  t|  '.O,'  '.Ml  .’OO.’I,  '.  (  . 

I  iiilinwii/.  ' '  I  111  iliil  III  I  Wiilliiiiiln  null  I  linn 
I  mil  linni;  An  I'.i  ningii  ill  l'niii|iiii  livn  " 

\Vi  llioiil’.  I  I  /  'lilt  'OO  l|,  I  »  (  .iinililii.  rl 
III  .  Ill  I'l  n/iigii  III  mill  I  mil  liiiiiiil 
A'.’.i  '.’.iiiriil  Ilf  Ihliiiii  Wi  lliiiiil'.  Ill  I  i  iiliiil 
M/i  II  I,  (  ill  II I  I  I  ’  A  I  I II  tin  II  II I  lAi  I  nil  I  W  I'  I  / 

'0(1/  (It  |(  iilninliin..  (  (I  I  (thin 
I  .nv/iinnniiinliil  I'lnlni  linn  Aginii  y,  .’00/|. 

(  .  I(  I  .mill  mill  I'.  I  )'  A  inn  11.  "(  Jill  11  Ini  ing  I  Iiii 
I'.I  nsyi.lnni  .‘nnvii  n  nl  Wiilin  Slningii  in 
Im  ilnliiil  Will  Im  III'.  1 1 'ling.  I  .i  I  I A  K  in  I  Ini  I  li 
(.nnliiil  I' Ini  iiln ,  I  I.' i  A  WrI  linn  h.  Ill 'lU/  07/ 
(■,’0  10),  II  I ‘  Will  nx  ,  rl  III  ,  " l\ VII linn  n  nl 
.'  nil  III!  II  I  jin  mil  1 1 V  it  y  Ini  I  nxin.  (  .ii  1 1  (  !nin.l 
I  ln|imMiininil  Wiillmiih.,”  Wrllnnih. 
j  I  |:i|  4!i  I  H  (2.0  I  I  )  .'iinnim  ly,  i.linimis  mill 
livin':  inn  iniitinniy  iig,g,ing,iilinl  liy  M.iinil n.l'.  In 
n'llinniln  Ihnir  i  nniliinnil  nlincl  no 
ilnwn.'.linmn  willin':  in  the  .':mnn  wiiinrshnil. 

I  his  is  lincmisn  clininical.  |ihysii.iil.  nr 
liinlng,ical  inlng,rity  nl  ilnwnsirniini  waler.':  is 
ilireclly  relaleil  In  the  agj',reg,ale  conirihniion 
of  n|)slream  waters  lhal  (low  into  them, 
inclnding  any  Irihniaries  and  connected 
wetlands.  As  a  restdl,  the  scieidific  lilerainre 
and  the  Report  consistently  docnnienis  that 
the  health  of  larger  downstream  waters  is 
directly  related  to  the  aggregate  health  of 
waters  located  upstream,  including  waters 
such  as  wetlands  that  may  not  be 
hydrologically  comujcted  hut  function 
together  to  prevent  floodwaters  and 


contaminants  from  reaching  downstream 
waters. 

In  the  aggregate,  similarly  situated 
wetlands  may  have  significant  effects  on  the 
quality  of  water  many  miles  away, 
particularly  in  circumstances  where 
numerous  similarly  situated  waters  are 
located  in  the  region  and  are  performing  like 
functions  that  combine  to  influence 
downstream  waters.  See,  e.g.,  A.  Jansson  et 
ai.,  “Quantifying  the  Nitrogen  Retention 
Capacity  of  Natural  Wetlands  in  the  Large- 
Scale  Drainage  Basin  of  the  Baltic  Sea,” 
Landscape  Ecology  13:249-262  (1998);  W.J. 
Mitsch  et  ah,  “Reducing  Nitrogen  Loading  to 
the  Gulf  of  Mexico  from  the  Mississippi  River 
Basin:  Strategies  to  Gountor  a  Persistent 
Ecological  Problem,”  liioScience  51(5):  373- 
388  (2001);  M.G.  Forbes,  et  ai,  “Nutrient 
Transformation  and  Retention  hy  Goastal 
I’rairie  Wetlands,  Ujjjier  Gulf  Goast,  I'exas,” 
Wetlands  32(4):705-l  5  (2012).  Gnmulatively, 
many  small  wetlands  can  Indd  a  large 
amount  of  snowmelt  and  precijiitation, 
redncing  the  likelihood  of  flooding 
downstream.  Ke|)oil  at  5-25  (citing  D.l'i. 

I  Inhhard  and  R.I..  Linder,  “.S|iring  Runoff 
Retention  in  Prairie  Pothole  Wetlands,” 
lonrnnl  of  Soil  and  Wnirr  I  ,'onsrrvnlion 
■11(2)122  12!)  ( l(t(t())). 

.*>(  ioiil  i:>ls  can  mid  do  lonliiioly  cliis.'dty 
.■■iiiillai  walois  iiiid  wiillmids  into  g',ioii|i.‘>  loi 
a  iiiiiiiliiti  ol  ddliiiiml  iiiasoii.'i,  liiii  misii  ol 
lliiiii  iidiiiiitiil  I'liyiili  III  I  hmiii  linliilii  s, 

Imi  miMi  limy  |iiovidii  , ‘111101111  liiiii  lloii,‘i, 

Imi  miMi  limy  wiiiii  loiiimd  hy  iiiiiidm 
g'lioiimi  I  ill  II  I II  III  iiMiiiii,  mill  I  ly  I  Imi  1  hiviil  1  il 
liiiih igii  III  it i  viii  III!  y .  I'll  iiximi|ihi  (  hitiiii I  y  i iig 
wiilhmihi  liii'iiid  nil  llmii  hint  litni'i  In  iihni  llm 
I  III',  ill  I'll  llm  I  I  ,  A  1 11 1  y  (  .'  11  I  I'l  "I  1.  II  go  I  mill  11 
h  y  I  II  I  igiii  II 1 II II  I  ill  1 1  (IK  .  1.1 )  I  III 'III  1 1 II  III  il  III  III 
wiilhmdii  Id  M  i  II  1 1  I'll  III .  .1  1 1  yi  1 1 1  ifii  inn  II  iiliii 
I  hr.'. ill!  iiliiiii  fill  Wi  I  II  I  III  I I  Wiiiili  I  ii|'li  III . 

I  M  II.'.  A  I II I  y  (  .1 II I  "I  I  il  1'  ii)‘i  imiii  11.  I  'I'l  I ) 

I  till  I  ll  .Id  iimihiid  111  II  wiillmidii  iiiiiiiiiiimmiil 
II 1 1[  II I  III!  ll  I  III  iimi  II  ml  I  ly  I  tm  (  1 11 1 111  in  llm 
I'I'IO",  mid  II K  Inn'll  vnl  y  ii|i|ilmd  via  iii|i|iiniil 
limid  I II II  if  II  III  III  11  limn  I  hi  1  I  .1 11  |  in  I  II  .M 
iniilliiid  niaii:  11  1  iini  ii|ilnid  limimwoif  (in 
idiinlilying  hioiid  wnllmid  1  liinniin  liii':iid  im 
I  iiinnmn  i.liiii  tiniil  mid  Inin  lliinid  Iniil  in  nn, 
wlni  ll  nil  Inilnn  11  nmthiid  Ini  nnni|’  tin  id 
iillillmli"i  III  Inilhiii  Milidividii  llm  liioiid 

I  III'. null  nilo  iiigionid  nnlii  Iii'imhi  AnnnnnnmnI 

II  ml  hod  1:  h  f  II  llm  I II  .  M  |  n  o  v  n  In  11  I  in 'i  in  tin 
ilnti'i  III  1 11  III)’,  ll  wiilnin  |iiovidn  niinllm 

Inin  lioic.  Iiiiniid  on  limn  nlini  Iniid  iilli  ilnilnr: 
mid  nidii  aloi  n|iiii  mn.  .'li  inni c.ln  idno  dnin  liy 
nmii.':niii  iilli  ilmln.':  mid  |iioi  n.':.<.n.'.  Inf  iii)’,  |ilni  n 

III  I  III  1 1  il  11  Im  I  y  I  mn  ol  wnini  >.  d  in  ni)’,  in  dn|il  h 
Imid  nindm':  lhal  |iiovido  inlninni  n 

inloi  niiil ion  lhal  inloi  ni':  llm  niidni.'.liiiidni)', 
ol  llm  Innclioii':  |)i!iloinmd  hy  many  ly|ms  ol 
ni|nalic  synlnni':  mil  ion  wide. 

The.se  waters,  |irimai  i I y  depres.siomil 
wet  lands,  small  o|i(!n  waters  and  |iealland.s, 
are  known  to  liave  imporlanl  hydrologic, 
waler  qnalily,  and  hahilal  fimclions  which 
vary  as  a  result  of  the  diverse  sellings  in 
which  they  exist  across  the  country.  For 
example,  a  report  lhal  reviewed  the  results  of 
multiple  scientific  studies  concluded  that 
depressional  wetlands  lacking  a  surface 
outlet  functioned  together  to  significantly 
reduce  or  attenuate  flooding.  Report  at  5-26 
(citing  A.  Bullock  and  M.  Acreman,  “The 


Role  of  Wetlands  in  the  Hydrological  Gycle,” 
Hydrology  and  Earth  System  Sciences  7:358- 
389  (2003)).  Some  of  the  important  factors 
which  influence  the  variability  of  their 
functions  and  connectivity  include  the 
topography,  geology,  soil  features,  antecedent 
moisture  conditions,  and  seasonal  position  of 
the  water  table  relative  to  the  wetland.  Report 
at  5-25. 

When  proposing  that  “other  waters”  are 
sufficiently  close  and  should  be  considered 
similarly  situated,  it  is  recognized  that  they 
are  more  likely  to  have  similar  influence  with 
regard  to  their  effect  on  the  chemical, 
physical,  or  biological  integrity  of  a 
downstream  water  identified  in  paragraphs 
(a)(1)  through  (a)(3).  If  a  water  is  a  great 
distance  from  a  group  of  similar  “other 
waters,”  it  may  be  performing  some  of  the 
same  functions  as  tho.se  in  the  grou]),  hut 
their  distance  from  each  other  or  from 
downstream  (a)(1)  through  (a)(3)  waters  will 
decrease  the  ))rohahility  that  it  has  some  kind 
of  chemical,  jihysical,  or  biological 
connectivity  to  the  downstream  water, 
assuming  that  conditions  governing  the  type 
and  quantity  of  flows  ((.‘./;.  slojie,  soil,  and 
aijiiifei'  permealiilily,  etc.)  are  similar.  Id.  at 
f)  2.  5  4  1. 

(  j)n.‘:i(ltiialion  ol  llai  aggitigalti  ellecl.',  ol 
wetlands  and  olliei  waleis  olliin  give;,  tint 
iMosI  I  oin|ilelii  inloinialion  alioiil  how  sm  li 
walei.'i  lidhnini  it  llin  1  Intinn  al,  |iliysn  al,  in 
hluliiglial  liilitgi  ll  y  I >1  diiwii.'il I iiaiii  walias  In 
many  walni  tdnidti,  wnllandii  liavii  a 
di;i|a  ii|ii  )i  I  naialii  nlliii  I  lai  walia  i|iiallly 
inlalivii  ti>  lliiili  taiilai  n  aina  la<i  aiirai  wiilland 
jilaiilii  idiiw  diiwii  walia  lliiw,  alliiwlii)' 
'aiii|aiiiili"l  taidliiiiiiil",  miliiiailii,  and 
|"•llnlanl"  In  lailllii  lail  I  liny  llllni  llii"a> 

II  la  Ini  la  I'l  nil  I  nl  llin  wiilni  1  ni  ni  vnd  1 1  nni  lai  f.'n 
ainari,  at  iiini  I  n  ii).',  nl  |ani  niaan|*  itinni.  anil  llinn 
ininaiani'  lili'lini  i|iialily  walni  I  liilnanil 
I'ni.niiii  ll  (  niini  ll.  Wi  lliiinl'.  I  liiiliii  Irir.ln  ■. 
null  III  iiiiiilin  n  ’.  (  Wiiidi  1  n|'l'  in  I  M  I  lal  iniial 
Al  adnniy  I'lnia:.  I'l'l',)  |i  lit  I  ni  an 
inilivniinil  wnlland.  llii'i  m  nin'il  |annnnnind 
ivlinin  ll  linii  I  in  nini  I  lal  nl  y  n  |  n.l  1  nan  1  nl  a 

'll  lid  I  n|'.  walni  1  nlid  n.  Ini  nxani  |iln  Srr,  r  y  . 

I  .  A  InIni'.Inn.  r!  nl  .  "  I  lin  (  .nninlal  1  vn  I  llm  I 
nl  Wnlland'.  nn  .',linani  Walni  (  |nalily  anil 
(  lininl  ll  y Ilniyroi  lirnir.li  y  1(1  1(1',  14  I 

I  I'I'IO) 

I  I  in  ‘.I  I  III  Inin  and  1 11  in  t  inn  nl  a  1  ivni  am 
liiglily  dn|inndnnl  nn  llin  1  nin.liinnni 
nnilniial'i  lhal  inn  '.Inind  in.  ni  I  iain:|ini  (nil 
llnnn)'.li  llin  iivni  Mii'.l  nl  llin  niatniiah:  Innnd 

III  1 1  vnii:  in  igi  niiln  nn  Itiidn  nl  1 1  in  in  I  Inn:,  1 1  in 
linidinnniilal  way  lhal  "ntlini  walni':"  am  ahin 
In  allni  I  iivni  slim  liim  and  Inin  Inin  1.'  .  hy 

1 11  livid  I  ll)'.  Ill  allni  ill)',  llin  matni  ini':  I  Iilli  vnmd 
III  llm  i  ivni  Rn|ioilal  I  I .'(.  .'inn  n  llin 
allnialiiin  ol  malniial  ilnxn<:  dn|iniid.‘:  on  llin 
limclioii.':  within  Ihnsn  walni.':  and  Ihn  dn)>rnn 
III  coniinctivily,  il  is  iippiopi  iiiln  to  l  oiisidnr 
holli  Ihnsn  fiiclors  for  purposes  ol  signi liciiiil 
nexus  under  this  provision. 

Numerous  liiclors  iiffeci  chemiciil, 
physicid,  (ind  hiologicid  connectivity, 
o|ieniting  el  multiple  spiitinl  end  temponil 
scdles,  (iiid  int(!nicting  with  etich  other  in 
complex  wiiys,  to  (httermine  where 
components  of  n(|uatic  systems  fall  on  the 
connectivity-isolation  gradient  at  a  given 
time.  Some  of  these  factors  include  climate, 
watershed  characteristics,  spatial  distribution 
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|)iitt(!nis,  l)i()t)i,  and  Innnaii  activitios  and 
allnralion.s.  Id.  at  a-aii.  K<!l:()^ni/.in^  llin 
limits  on  llin  ahilily  to  ohsnrvn  or  docmnont 
all  ol  tlinso  inliiiacting  laclois,  it  is  inasianiMo 
to  look  lor  visihin  pattorns  in  tint  landscapis 
and  watiirs  tliat  am  olton  iiidicativo  ol  lliii 
I  (tmita  t i vit  V  la(.t<as,  in  ilnttiiinininp,  wliat 
vvators  to  a|'p,mp,at(i.  I  tno  to  mint  i  vo  si  mi  lai  it  y 
ol  soils,  topoprapli y ,  oi  ).’,ioond wator 
I  omiiK  tions,  loi  iixamplti,  lliiiiii  may  Ixi  a 
I'loop  ol  wntlaods  s<  allitmil  lliionphont  a 
waloi  sliud ,  at  soiolai  dn. tarn  os  lioni  llio 
lidailaiins  m  tlio  waloisliod  and  poi  Ita  mill)', 
i.iiiiilai  iiiiii  I  lour.  II  ir.  a ppi opi  lalo  to  assoss 
llio  i.ii'iiilit  am  o  ol  llio  iioxmi  ol  llioso  walois 
III  llio  a)'|'io)>alo.  I  oiii.isloiil  willi  |iir.lii  o 
h  oimod v's  i.lamlaid 

I  .  ‘  >i)',ii  1 1 II  mil  I  Jox  O'. 

I  lio  i.i  loiililli  liloialiiio  I  o)', III  dill)',  "ollioi 
walois"  doi  iiiiioiils  tlioii  liim  lions,  im  liidiii)', 
llio  I  liomii  III.  pliysii  III.  and  liiolo|'.ii  iil  mipai  I 
llioy  I  an  liiivo  do wiisl  i oam  Availalilo 
liloialmo  iiidii  alos  llial  "ollioi  watois"  liiivo 
impoilaiil  liydiolo)'ii  .  waloi  ipiidily.  and 
lialiilal  Inin  lions  dial  liavo  llio  aliilily  In 
alloi  I  downslioani  walois  il  and  wlion  a 
I  onnoi  lion  oxir.ls  liolwoon  llio  "ollioi  waloi" 
and  dowm.l  1  oam  willin',  Kopoil  al  l>  I 
"(  )l  lioi  walors"  I'.onoia  1 1  y  lit  in  In  I  lio  •  alo)'.oi  y 
ol  II  iiid  il  Ol  t  iona  I  watoi  s  as  dosi  :i  iliod  in  1 1  in 
Kopoi  I .  I  lowovoi ,  1 1  nil  o  am  .'.OHIO 
mild  iroi  I  iona  I  walors  dial  am  in  lai  I  ad|ai  mil 
niidoi  (a)(l>)  to  (a |(  I )  diroii|',li  (a |(li)  walors 
noi|'.lilioi  ill)’  walors  dial  am  onisido  ol 
dm  riparian  ama  and/or  iloodplain  linl  dial 
liavo  a  sin  laco  or  sliallow  snlisnrlai:o 
liydrolo)>,ii:  oonnoolion  to  (a|(  I )  dniin)',li  |a)|!i) 
walors).  ( ionnoclivily  ol  “otlior  walors"  lo 
downsimam  walors  llnil  do  nol  nmol  llm 
doiinilion  ol  adjaconl  will  vary  within  a 
walorsimd  and  ovor  limn,  which  is  why  a 
caso-spocilic  signilicanl  noxns  dolorminalion 
lor  "olhor  walors"  is  nocos.sary  nndor  (a)(7). 
See,  e.)^.,  id.  at  (i-  2.  Tho  lyjios  o) Clmmical, 
physical,  and  liiological  connoctions  liotwoon 
“otimr  waters"  and  downstrotnn  waters  are 
drsscrdied  below  for  illustrative  pnrj)o.ses.  As 
de.sc;ribed  in  tbe  jireamble  above,  when  the 
af'oncies  are  condneting  a  case-specific 
determination  for  significant  noxns  under 
(a)(7),  they  examine  the  connections  between 
tbe  water  (including  any  similarly  situated 
waters  in  the  region)  and  downstream  waters 
and  determine  if  those  connections 
significantly  affect  the  chemical,  physical,  or 
biological  integrity  of  the  downstream  water, 
using  any  available  site-information  and  field 
observations  where  available,  relevant 
scientific  studies  or  data,  or  other  relevant 
jurisdictional  determinations  that  have  been 
made  on  similar  resources  in  the  region. 

The  hydrologic  connectivity  of  “other 
waters”  to  downstream  waters  occurs  on  a 
gradient  and  can  include  waters  that  have 
groundwater  or  occasional  surface  water 
connections  (through  overland  flow)  to  the 
tributary  network  and  waters  that  have  no 
hydrologic  connection  to  the  tributary 
network.  Id.  at  5-1.  The  connectivity  of 
“other  waters”  to  downstream  waters  will 
vary  within  a  watershed  as  a  function  of  local 
factors  (e.g.  position,  topography,  and  soil 
characteristics).  Id.  at  3-41  to  3-43. 
Connectivity  also  varies  over  time,  as  the 
tributary  network  and  water  table  expand 
and  contract  in  response  to  local  climate.  Id. 


al  3-31  to  3-33.  back  of  coimectioii  does  not 
necessarily  translate  lo  lack  of  im|iact;  even 
when  lacking  connectivity,  waters  can  still 
impact  clmmical,  physical,  and  biological 
conilil ions  downsimam.  /(/.  at  3  7.11,3  31. 

Tim  physical  elleci  that  "oilier  walers” 
have  ilown.'ilmam  is  less  obvious  Ilian  llie 
pliysii  al  (  oiiiiei  lions  ol  walms  llial  am 
adjacmil  oi  walms  llial  am  liibnlaiy,  dim  lo 
llm  pliysii  al  di.'.lmii  e  ol  "ollmi  walmi,"  liiiiii 
llm  simam  imlwoil,  llespite  llm.  pliyi.ii  al 
de.laiii  e.  limy  am  Imijimiilly  i  oiiimi  led  in 
some  de)'Mie  llnon)'li  mllmi  snilai  e  walm  in 
I’liinnilwalei  syslinm..  ovm  lime,  inipai  Is  m 
line  pail  id  llm  1 1  yd  1 1  di  i)’ii  sysleni  will  be  lull 
III  iilbei  pails  I  I  !  Winim  and  |  W  l.allan)'li. 

"  I  I  ydi  idi  i)’.ii  (  .iim.idm  al  ions  in  I  lebn  in|’. 
Isidaled  Welland!.,'  Wi  lliiiid'.  '.'1  'i  t'.’  li-IO 
(700  I)  al  'i  III  I'la  example,  "ollmi  walei'i" 
dial  oveispdl  inlo  dowm.lmain  walei  bodies 
dm  III)',  lime!,  ol  abnndani  pi  ei  i  pi  lai  ion  am 
I  onnei  led  ovei  llm  loii)'  leini  Id  al  'I'lO 
Wei  lands  llial  lai  t  sin  lai  e  i  onnei  1 1  vi I  y  m  a 
pailii  niai  season  in  yeai  i  an.  nonel  belesii,  be 
bi)',bly  I  onnei  led  m  wellei  seie.ons  in  yeais 
l/epoil  al  'i  lo  !>  Many  "ollmi  wiileis  " 

I  III ei  III  I  w  il  II  )'!  on  nil  walm  .  ml  bin  by 
mi  eiviiii'  j’lonndwalei  ilii.i  liai)',e  (How  ol 
j'lonndwalei  lo  llm  "ollmi  walm"), 

I  Old  I  ibnl  i  II)'  lo  )',i  i  n  mil  walm  mi  bai)',e  (Mow  ol 
walei  lioni  llm  "otbei  watei"  In  llm 
I’.iiinndwalei  I.  in  bulb  Id  al  !■  73  |i  ilm|',  IM' 
bide,  el  id.,  " 1 1 ydi olo)',y  i d  a  ( iai oil na  day 
bill  aled  on  the  I  Ippei  (  ioaslal  I’liiin  ol 
We.'.lei  n  .‘iinil  II  ( iai III i  nil ,"  Wflliiiid!,  del'/  Ii7 
( I  O'l.'i);  K.).  I  tevilo,  c/  o/.,  “(  noinidwiilei 
.Smlace  Walm  Interiiclions  in  lleiidwalm 
I'll  rested  Wet  lands  ol  I  Im  ( liinad  inn  .Sli  ield ," 
Iminiid  Ilf  I lydniloj'y  1(11:17.7  “17  (lOOti);  K.K. 
Mallieney  and  i’.|.  ( ierbi,  “bnviromnenlid 
lsolo|>ic  bvidence  lor  llm  ( irigins  of  ( iromid 
and  .Surface  Water  in  a  I’rairie  I )i.scbar)'e 
Welland,"  Wellmids  1  70  ( I  !)!(b);  l).(). 

Kosenberry  and  T.C.  Winter,  "Dynamics  of 
Water-  Table  I'luclualions  in  an  lljiland 
between  Two  I’rairie-I’olbole  Wetlands  in 
North  Dakota,"  Joimud  of  I lydmlogy 
191:70()-78‘)  (1997);  J.b.  dyzoba,  ei  al.,  “A 
Conceptual  Hydrologic  Model  for  a  I'orested 
(iarolina  Hay  Depressioiial  Wetland  on  tbe 
Coastal  Plain  of  South  Carolina,  USA,” 
Hydrological  Processes  27:2689-2698 
(2008)).  Factors  that  determine  whether  a 
water  recharges  groundwater  or  is  a  site  of 
groundwater  discharge  include  topography, 
geology,  soil  features,  and  seasonal  position 
of  the  water  table  relative  to  the  water.  Id.  at 
5-24  (citing  P.J.  Phillips  and  R.J.  Shedlock, 
“Hydrology  and  Chemistry  of  Groundwater 
and  Seasonal  Ponds  in  the  Atlantic  Coastal- 
Plain  in  Delaware,  USA,”  Journal  of 
Hydro/ogy  141:157-78  (1993);  R.J.  Shedlock, 
et  al.,  “Interactions  between  Ground-Water 
and  Wetlands,  Southern  Shore  of  Lake- 
Michigan,  USA,”  Journal  of  Hydrology 
141:127-55  (1993);  D.O.  Rosenberry  and  T.C. 
Winter,  “Dynamics  of  Water-Table 
Fluctuations  in  an  Upland  Between  two 
Prairie-Pothole  Wetlands  in  North  Dakota,” 
Journal  of  Hydrology  191:266-89  (1997);  J.E. 
Pyzoha,  et  ah,  “A  Conceptual  Hydrologic 
Model  for  a  Forested  Carolina  Bay 
Depressional  Wetland  on  the  Coastal  Plain  of 
South  Carolina,  USA,”  Hydrological 
Processes  22:  2689-98  (2008)).  Similarly,  the 
magnitude  and  transit  time  of  groundwater 


flow  from  an  "iitimr  water”  to  downsimam 
walei's  depend  on  .several  factors,  including 
llm  intervening  distance  and  llm  properties  of 
llm  Kick  or  nncoiisolidaled  sediments 
between  llm  water  bodies  {i.e.,  llm  liydranbc 
I  ondnet i vit y  ol  llm  malerial).  hi.  al  !>  7.4. 
Smlace  and  )',ronnd walm  liydi ological 
I  oinmi  lion:,  am  lliose  ).',eiieral iii)’,  llm  capai  ity 
loi  "olbei  walm  s"  lo  allei  I  dowm.lmain 
walms,  a!i  walm  bom  llm  "olbm  walm  "  may 
1  oiilidmie  III  basnilow  oi  sloimilow  lbioo)’li 
I'l omid walm  miliai)’,n  hi  al  '■  '."i 
I  xiii  1 1  ibii  I  ions  lo  bai.nllow  am  nnpoilani  loi 
imnniaim  II)'  <  ondilions  llial  snppoil  aijmilii 
bln  III  dowm.lmain  walms  As  dii.i  iissnd 
bnllim  billow,  nvmi  in  i  iisns  wbmn  walms 
lai  t  a  I  ommi  lion  lo  i li i wm.l i nan i  walms.  limy 
I  an  I  n  I  bimii  II  do  wm.l  mil  III  walm  lbion)'b 
walm  sloia)’n  and  no  I  i)’al  ion  ol  piiid  Hows 
hi  al  Ill 

I  bn  I  Imnm  al  nlliii  li.  llial  "olbm  walms' 
bavn  on  dowm.lmain  walms  am  liidml  lo 
Ibmi  liydiolo)’n  i  onnm  I  ion  dowm.l  i  mnn . 

I  lion)’,b  a  sill  lai  n  i  onnm  I  ion  is  nol  iinmlml  loi 
a  walm  lo  i  id  bimn  n  I  bn  i  bmim  a  I  mln|’i  il  y  ol 
llm  downsimam  walm  llm  am:n  Ibn  nia|oiily 
ol  "olbm  walei!."  am  liydiolo)’,ii  ally 
I  omim  Ind  lo  dowm.lmain  walnc':  via  i.iiiiai  n 
Ol  j’loniidwiilm  i  onimi  I  ioii!:,  nio!3  "olbm 
walms"  can  allm  I  walm  iimdily  dowm.lmain 
|allbon)’,b  llim.n  i  onnei  liom.  do  nol  nieel  llie 
delmilion  oi  iidjai  eiicy)  D.T.  Wln)',bam  and 
T  b  |oidan,  "bailaled  Welland!:  and  Walm 
(Joalily,"  Wi-lhiiiih.  7.3;li4  I  !.49  (7.0(13)  al  :.47. 
"(  (llini  walers"  can  ai  I  le:  !;ink!;  and 
I  lamdomiei!:  lor  iiilro)’,eii  and  plio!:pliorn.s, 
metab:.  peslii.ides,  and  olbm  conlainininil!: 
Ibal  could  ollinrwi'ai  ne)',alively  impai  I 
dowmdreiim  waters.  Keporl  at  30  (ciling, 
K.k.  Ilrooks,  el  ill.,  "Cobalt  and  Nickel 
I  Ijilake  by  Ibe  Nyssaceae,"  Taxon  2(i:  197  7.0  I 
( 1977);  I  I.F.  I  leinond,  “ llio)^eocbeinistry  of 
Tbomaii's  Bo);,  ( ioncord,  Massachusetts," 
lu:ologi(:al  Monogrtijihs  .50:r)07-.526  (1980); 
C.H.  Davis,  el  al.,  “I’rairie  Pothole  Marshes  as 
Tra])s  for  Nitrogen  and  Pliospborus  in 
Agricultiirnl  Runoff,"  in  B.  Ricluirdsou,  ed.. 
Selected  Proceedings  of  the  Midwest 
Conference  on  Wetland  Values  and 
Management,  June  17-10,  10111,  St.  Paul,  MN, 
(St.  Paul,  MN:  Tbe  Freshwater  .Society,  1981), 
pp.  153-163;  H.F.  Hemond,  “The  Nitrogen 
Budget  of  Thoreau’s  Bog,”  Fco/ogy  64:99-109 
(1983);  K.C.  Ewel  and  H.T.  Odum,  ed.. 
Cypress  Swamps,  (Gainesville,  Florida: 
University  of  Florida  Press,  1984);  J.T. 
Moraghan,  “Loss  and  Assimilation  of  15N- 
nitrate  Added  to  a  North  Dakota  Gattail 
Marsh,”  Aquatic  Botany  46.225-234  (1993); 
G.M.  Kao,  et  al.,  "Non-point  Source  Pesticide 
Removal  by  a  Mountainous  Wetland,”  Water 
Science  and  Technology  46:199-206  (2002); 
P.I.  Boon,  “Biogeochemistry  and  Bacterial 
Ecology  of  Hydrologically  Dynamic 
Wetlands,”  in  D.P.  Batzer  and  R.R.  Sharitz, 
ed..  Ecology  of  Freshwater  and  Estuarine 
Wetlands  (Berkeley,  GA:  University  of 
Galifornia  Press,  2006),  pp.  115-176;  E.J. 
Dunne,  et  al.,  “Phosphorus  Release  and 
Retention  by  Soils  of  Natural  Isolated 
Wetlands,”  International  Journal  of 
Environment  and  Pollution  28:496-516 
(2006):  T.E.  Jordan,  et  al.,  “Comparing 
Functional  Assessments  of  Wetlands  to 
Measurements  of  Soil  Characteristics  and 
Nitrogen  Processing,”  Wetlands  27:479—497 
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(20(17);  .S. I, .  Wliiliiiini  and  .S.K.  I  laiiiilloii, 
“Katti.s  <il  Aiiaai'dOic  Miciohial  Mntalatlisiii  in 
Wnl  lands  (il  I  )i  vniy,<tnl  liydroln).'y  lai  a 
(  ilai.ial  I .ands(:a|in,'’  Wrllinid;, '/Ai.'/iy.i  7I‘1 
(20011)).  Alsn  I'.y,.,  I  .M.  I.snidiail, 

I  i  tim.fdi  iiiiiltdii  iiiitl  I’lilr  df  Nilnilf  in 

Ndi  llirni  l‘iinnr  Wriliinil;,,  I'li  I)  I  lissni  lal  li in 

(Ainus.  Iiiwa  liiwa  .Main  I  Inivni.Mly,  1002.) 

I  III)  liiidy  III  |inlilislind  m  innidii  lilnialnin 
and  dm  l\n|iiiil  indii  aln  dial  Mid  iniimval  nl 
■  nil  1  mill  ii  and  nil  mi  |  a  il  I  niaiil Iiy  "i  illmi 
walniii"  111  M)'iiilii  mil  and  |'ni ifn a | ili ii  ally 
widnii|iinad  lln|iial  al  fi  1(1  Walni  ijiialily 

1  liaiai  Inin. Ill  i,  nl  "iillini  wainn."  am  liii’lily 
vaiialiln,  i ln| inn 1 1 n i|*  |iiniiaiily  iiii  dm  miiiii  nii 
III  walni,  I  liaiai  Iniislii  i.  nl  llin  Mili’ilialn,  anil 
land  ni.ni.  williin  lliii  walniidmd  I  I  I' 

Wlii|'liam  and  I  I'.  |iailaii.  "ImiIiiIiiiI 

Wnl  lands  and  Walni  Miiallly."  Wrlliniih. 

2  1  'l  l  I  'nl ' I  I  21 II I  I )  al  'I'l  I  I  linsn  v/ai  nil ilna 
iiiliiiin  wlmllmi  an  "nllini  walni  "  Inn.  a 
'.i|nii  I  II  mil  nnx  in.  Ii  i  an  |a)|  I  |  llii  i  mi'li  (a  ||  1) 
walni  I'lii  I  in.lain  n,  f.i  linn  |ii  a  II  in  |inl  In  ilni. 
may  nii|iinvn  walni  i|iialily  and  iiiiiy 

nlln  miilly  inlain  nnlimni’.  dial  mi|dil 
nl  lini  wif.n  I  mn.n  walni  i|iia  I  il  y  |  a  i  ililniin. 
dnwin.l I  nmii.  in  i.in  li  sysiniin.  il  iiiiiy  lin  limn 
Iiii  I  nl  a  dnni  I  liydinln|'n  i  nnnni  Inin  dial 
niiiililn.'.  dm  |iianm  |indniln.'.  In  nniin 
nllni  livniy  inlani  nnliinni'.  hi  al  'nl!l 
"I  Illmi  walnii."  i  an  lin  liniln)'n  al  1  y 
I  ninini  Ind  In  nai  li  nllini  and  In  dnwin.linaiii 
wiilnis  diinn)'li  llin  nnivnmnni  nl  Mind.',, 
min  I niii vni Inin alns,  iim |ili iliiinn.,  inpl i Ins, 
liiids,  and  mmnmals  Kn|inil  nl  !i  .'II  In  li  '.I'.i, 
.'>.(  I.  I .nilinwil/.,  "Isniiiind  Wnlliinds  mid  I  linii 
I'lnn  linns:  An  I'ii  nln|>,ii:iil  I’m .';|ini  I i vn." 
Wriliniils  !i:i  I  (2.00.1)  nl  .'il'l.  l  lin 

ninvninnni  nl  nr)>,nn isms  liniwnnn  ''nllini 
wninrs”  and  dnwnsirnnin  wninrs  is  j.',nvni  nnd 
liy  mnny  nl  dm  snnm  Incinrs  lliiil  nlini:l 
mnvnmimi  nT  ni'i’imisins  lintwnim  ndjncniil 
wnllnnds  imd  dnwnslrniiin  wninrs  (.Sr-i.-  I’nrI  II 
.Snniinn  2.A.d.).  Kn]inil  nl  .S  Ol.  (nmnrnlly, 
"nihnr  wninrs"  nrn  turllinr  nwny  (rnm  slrnnin 
chnniinis  Ihnn  ndjncniit  wninrs,  innkin(> 
liydrolof>it:  nniinnctivity  loss  Irnciiiniil,  nnd 
incrnnsing  tlio  mimlinr  nnd  vnrioty  of 
Inndsf.njin  bnrriors  ovor  wliicli  organisms 
nuist  disperse.  Id.  I’lants,  tliongli  non-mobile, 
have  evolved  many  adaptations  to  achieve 
dispersal  over  a  variety  of  distances, 
including  water-borne  dispersal  during 
periodic  hydrologic  connections, 
"hitchhiking”  on  or  inside  highly  mobile 
animals,  and  more  typically  via  wind 
dispersal  of  seeds  and/or  pollen.  Id.  at  5-31 
(citing  S.M.  Galatowitsch  and  A.G.  van  der 
Valk,  “The  Vegetation  of  Restored  and 
Natural  Prairie  Wetlands, "Eco/ogfea/ 
Applications  6:102-112  (1996);  H.R.  Murkin 
and  P.J.  Galdwell,  “Avian  Use  of  Prairie 
Wetlands,”  in  H.R.  Murkin,  et  ah,  ed..  Prairie 
Wetland  Ecology:  The  Contribution  of  the 
Marsh  Ecology  Research  Program,  (Ames,  lA: 
Iowa  State  University  Press,  2000),  pp.  249- 
286;  J.M.  Amezaga,  et  ah,  “Biotic  Wetland 
Gonnectivity — Supporting  a  New  Approach 
for  Wetland  Policy,”  Acta  Oecologica- 
International  Journal  of  Ecology  23:213-222 
(2002);  ].  Figuerola  and  A.J.  Green,  “Dispersal 
of  Aquatic  Organisms  by  Waterbirds:  a 
Review  of  Past  Research  and  Priorities  for 
Future  Studies,”  Freshwater  Biology  47-.4&3- 
494  (2002);  M.B.  Soons  and  G.W.  Heil, 
“Reduced  Golonization  Gapacity  in 


I'iiigmeiiled  Populations  of  Wind  I  iispersed 
Gni.sslmid  Forbs,”  /imiiiii/  of  Ecdldgy 
IIII:  l(i:i:i  l()4:t  (ZOOX);  M  il.  Soons,  "Wind 
llisporsal  in  I' i osli wiilor  Wol Imids: 

K  no  wlisilgii  I  III  I  ill  use  I  VII I  ion  mill 
Kiisloi  III  ion,”  Appliril  Vryrhilidii  di  iriii  i- 
II  2/  1  2/11  (2(((l(i),  I  ;  Nili.soo,  i  l  III  ,  "  I  Im 
Kolii  ol  I  ly  I  II  oi  bill  y  in  .'  il  i  iii  I  m  ing  Ivi  pm  inn 
mill  Wiillmiil  Viigiiliil II III . "  llidliiyii  III  /li'Vii'n". 
Il'l  n  r/  ll'.ll  |20lll||  Mimmiiib.  Iliiil  ilispiiiMi 
iivinlimil  I  IIII  iili.o  I  imliiliiiln  In  i  imimi  llvily 
mill  I  IIII  III  I  ns  linm.pl III  vin  liiiii  liii 
lull  liliitiiiii  Mil  II  III.  nlpnii  hi  nl  !>  I'.'  (i  limp 

I  i  I'.  .' .limit  I.  mil  I  I  .  I  i  Al  llim  .  "Mm.t  ml 
Miiviiiimiili:  mill  Pupil  Ini  mil  I  lyiimmi  n  m 
Miniiomi  I'nim  Pimilii  nml  i.liiimiin,  "  /uiiiiiii/ 

II/  Wlhllllr  Miiiiiiyrliiriil  l(.  I  111  I  111  (  I  O'. ,’ ). 

I  P  Pom  Inn  .  "A  Ifni  I  linpin  Mil  by  Mm.t  i  nl 
I  III  II'. 1 1  mil  I  .1  III  Inn  I  II,"  I  iiiir.iii  lidir.  iij  Ihr 
,‘\iiii  ili  nil  Mil  Id'. I  djiii  III  .'idi  Il  ly  nil  'IM/  'I'm 
(  I  'Ml  / ).  W  P  I  blit  .  "  I'.i  olopy  ol  Mm.t  ini',  m 
Pi  no  III  Wnl  In  ml  11,"  III  I  I  P  M  m  t  in ,  if  ii/  ,  nil  . 
.'1100,  pp  ,'11/  II  I))  III  vni  Inbi  nins  n  Im  I  III  1 1  i/n 
Imil'.  mill  mmiinl'.  lo  bill  bbitn,  niiil  llinsn 
bill  II  In  t  ni  s  I  nil  bn  no  impiii  Iniil  Ini  loi 
slim  Imni)',  mvniinbinin  mninpopn  Ini  lom;  iii 
"oibni  wninis"  mill  mni|nnlii  bnbilnis 
Mipnininil  by  bnmbnils  ol  t  ilomninis  Id 
(i  il  iiif'  I  I'  if,  I  nil  obi  mill  A  |  I  .i  nnn ,  "  I  lispni  mi  I 
ol  Ai|iinlii  I  )i|>niiiMiis  by  Wninibiiil'.  A 
Pnvinw  ol  Pii'.l  Pn'.nmi  b  noil  Piioiilms  loi 
I'lilmn  .'iliiilins,"  l•il■l.llWllh•l  llidlii/y  'l/Hlil 
'IM't  (2002),  ).  I' if',nnioln,  rl  id..  " In  vni  Inbi nin 
l’i)',)n.  I  inn  My:  I'iviilnni.n  ol  Wninilowl 
Mnilininil  I  inim  Mow  in  Aipinlii: 
bivni  inbi  nins,”  Aiiiri  ii  iiii  Niiliiiiili.'.l  l(ifi:"2,74 
2(10  (2.00.S);  M.P.  Allen,  "Mensin  inp,  and 
Modnliiif’  I  lis|iersal  ol  Adnil  '/.oo|dnnkloii," 
Occdldyiii  IbiPliPi  Mil  (2.007);  I ).  Insih.il 
III.,  “I  lip,b  I  tispersal  I  ia|iai:ily  of  a  Broad 
.Speclrnm  of  Aipialic  Inverlebrales  Via 
Walerbirds,”  AiyKilii:  .S'f.u.'ncr.'.s  (>9;;)(i(l  ri74 
(2007)).  Ninnerons  fligbl-capable  insects  use 
bolb  “oilier  waters"  and  downsiream  waters; 
these  insects  move  outside  the  tributary 
network  to  find  suitable  habitat  for 
overwintering,  refuge  from  adverse 
conditions,  bunting,  foraging,  or  breeding, 
and  then  can  return  back  to  the  tributary 
network  for  other  lifecycle  needs.  Id.  at  5-33 
(citing  D.D.  Williams,  “Environmental 
Gonstraints  in  Temporary  Fresh  Waters  and 
Their  Gonsequences  for  the  Insect  Fauna," 
Journal  of  the  North  American  Henthological 
Society  15:634-650  (1996);  A.J.  Bohonak  and 
D.G.  Jenkins,  “Ecological  and  Evolutionary 
Significance  of  Dispersal  by  Freshwater 
Invertebrates,”  Ecology  Letters  6:783-796 
(2003)).  Amphibians  and  reptiles  also  move 
between  “other  waters”  and  downstream 
waters  to  satisfy  part  of  their  life  history 
requirements.  Id.  at  5-33.  Alligators  in  the 
Southeast,  for  instance,  can  move  from 
tributaries  to  shallow,  seasonal  limesink 
wetlands  for  nesting,  and  also  use  these 
wetlands  as  nurseries  for  juveniles:  sub¬ 
adults  then  shift  back  to  the  tributary 
network  through  overland  movements.  Id. 
(citing  A.L.  Subalusky,  et  ah,  “Ontogenetic 
Niche  Shifts  in  the  American  Alligator 
Establish  Functional  Gonnectivity  between 
Aquatic  Systems,”  Biological  Conservation 
142:1507-1514  (2009);  A.L.  Subalusky,  et  al., 
“Detection  of  American  Alligators  in 
Isolated,  Seasonal  Wetlands,”  Applied 
i/erpefo/ogy  6:199-210  (2009)).  Similarly, 


mnpbibiinis  and  small  ropliln  spocins,  sneb  as 
bogs,  loads,  and  nowls,  commonly  nso  botb 
1 1  ibiilarios  and  "ollioi  walois,"  ilui  ing  ono  or 
nioni  slapos  ol  llioii  liln  cyi  In,  and  can  al 
limns  dispniso  ovni  bmp  disimii  ns.  Id  (ciliiip, 

V  .‘>  l.miiiminiix  and  D  M  Madison, 

"I  Ivni  wiiilni  mp  I  lain  I  ills  ol  Kadio  Implmilnd 
I  iinnii  Mop,'.,  Ihiiiii  I  liiiiiihiii;.,"  Idiiiiiiil  iif 
//i  l/ii  /o/opy  :i:i  11(1  'I  II.  (  IMMM),  f  I  ilabbill. 

I'l  III  ,  "Pallniiis  ol  l.m  vid  Ampbibimi 
III, '.1 1 1 1  ml  ion  a  I  imp,  a  Wnl  land  1 1  yd  i  opni  loi  I 
I  .ladinni,  "  t  .iiiiiidiiiii  /oiiinii/  <•/  /.iidhiyy 
Ih  viir  ( .iiiiiidii  iiiir  I  U-  '/.iidldyir  II  I  I '.  IM 
I'i'i.'  (211(1  I),  .' .  Il  Admin.,  rl  nl  ,  "bn. Imam 
Movnmnnit.  by  Itoinal  loadn  |/ln/<)  lidirir. 

I  Idlin'.) I  In  Ill'll  ildi'ii  nl  /fciicii'  K.  2/  1  I 

(  ,'( M  I'l ),  I  I  M  (  .1  nnn ,  "  /  fll/<  i  iiiiici  a  mill'. , 

A  mni  II  an  I  oad  '  in  M  I  an  non,  nd  , 
.Imp/ii/inm  llrilini".  I  hr  I  Ani'.i  i  ynl imi 
,'.7ii(ii'.  dj  Ihr  I  hnlril  lilnli  ".  ,'.pi  i  in'.  |  llni  f  niny . 

I  .A  I  Inivni'.ily  ol  I  .aldoinia  Pinrni,  '.’(lll'd.  pp 
Il'l.'  /Il'l,  I  W  llnnMnp,ni  and  M  |  l.annoo, 

"  Ndidiilillinliiiii'.  \'ii  iiln.i  I'll'.,  I'.asinin  llnwl," 
III  M  I  .an  noo,  nd  .  '.'(Kl'i ,  pp  'll;'  'I  I  '1 ,  |  W 
Pnl  I  an  f  a  and  I  .  I  I  loi  I  a  oof  ,  "Wnl  land 
Pnsloialion  loi  Ampbibimis  .‘iboidd  I  .oi  al 
.'bin.'.  Bn  I  Insipiind  lo  blip  pin  I 
Mnlapopidal  ions  in  Pali  by  Popnbil  mm./." 
Ih':,ldinlidii  I'A  dliiyy  I'l  'KM  'll  I  ('.'IKIIdl 
Evnn  wbnn  a  sin  bn  n  in  pioiind  walni 
bydiolop,ic  I  onnni  lion  bniwnnn  a  walni  and 
a  dowin.linmn  walni  is  vimbly  absnni,  many 
walnis  slill  Inivn  Ibn  abilily  lo  siibslmil  iai I y 
inibinnen  llin  intnf'iily  ol  dowin.trnam  walnis. 

I  lownvni ,  Mil  II  ciiciimslam.ns  would  bn 
nncommoii.  Id.  al  !■  '22  lo  5  2!i.  Ai|nalic 
sysinms  Ibal  may  snnm  disconnneind 
bydrolop.ically  arn  ollnii  coiinnclnd  bill  al 
iirnp,nlm'  lininbanins  or  lbroiip,li  snbsnriacn 
flow,  and  pnrforni  imporlani  fnnetions  Ibal 
can  bn  vilal  lo  Ibn  cbnmical,  |ibysical,  or 
biological  iningrily  of  dowiisirnam  walnrs. 
.Sonin  wnllands  Ibal  arn  nol  adjaenni  may  bn 
bydrologically  discoiinnctnd  mosi  of  Ibn  limn 
but  coiinnclnd  to  Ibn  strnam  nniwork  during 
rarn  high-flow  events.  The  lack  of  a 
hydrologic  coimection  also  allows  for  water 
storage  in  “other  waters,”  attenuating  peak 
streamllows,  and,  thus,  downstream  flooding, 
and  also  reducing  nutrient  and  soil  pollution 
in  downstream  waters.  Report  at  5-25  to  5- 
26,  5-36.  Prairie  potholes  a  great  distance 
from  any  tributary,  for  example,  are  thought 
to  store  significant  amounts  of  runoff.  Id.  at 
5-36  (citing  R.P.  Novitzki,  “Hydrologic 
Characteristics  of  Wisconsin’s  Wetlands  and 
Their  Influence  on  Floods,”  in  P.  Greeson,  et 
al.,  ed..  Wetland  Functions  and  Values:  The 
Status  of  Our  Understanding,  Proceedings  of 
the  National  Symposium  on  Wetlands 
(Minneapolis,  MN:  American  Water 
Resources  Association,  1979),  pp.  377-388; 
D.E.  Hubbard  and  R.L.  Linder,  “Spring 
Runoff  Retention  in  Prairie  Pothole 
Wetlands,”  Journal  of  Soil  and  Water 
Conservation  41:122-125  (1986);  J.  Jacques 
and  D.L.  Lorenz,  “Techniques  for  Estimating 
the  Magnitude  and  Frequency  of  Floods  in 
Minnesota,”  Water  Resources  Investigations 
Report  87—4170,  (St.  Paul,  MN:  U.S. 
Geological  Survey,  1988);  K.C.  Vining, 
“Simulation  of  Streamflow  and  Wetland 
Storage,  Starkweather  Coulee  Subbasin, 

North  Dakota,  Water  Years  1981-98,”  Water- 
Resources  Investigations  Report  02—4113 
(Bismarck,  North  Dakota:  U.S.  Geological 
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■Sill  vny.  K.  A.  ( lltuisdii,  rl  ill., 

I•.;ilinullil^’,  Wiilrr  Slnnii’,r  (Uipiirilv  nl 
l\xisliii)’  iind  I’lilrnliiillv  Iti'sliinililr  Wriliinil 
I )riiri!ssi(iiis  in  n  Siihhiisin  of  llir  Hrd  Ilivcr 
of  Iho  Ninih,  ll.S.  ( Survey  ()|M!I1 
I'ilo  Kopdil  2007-1 1  f)!!  (K(!.sldii,  VA:  ll.S. 

( ’.ddld^ictil  Survdy,  2007);  D.l..  I.di'dii/.,  id  id., 
“'rd(:liiii(|ii(!.s  for  l'istiiiuiliMf>  Ihd  Mii(>iiilu(l(! 

(111(1  I''r()(|ii()ii(:y  of  I’odk  I'ldw.s  on  Smiill 
Stnidiiis  ill  Miiiiiosdlo  Diisdcl  on  'riiroiigh 
Wdtor  Yonr  200r),”  US(IS  Scientific 
Invcstif’dtions  Itcporl  2009-5250,  (Koston, 

VA:  IJ.S.  Cioological  .Survey,  2010)).  I'illiiig 
wetlands  reduces  water  storage  cajiacity  in 
tlie  landscape  and  causes  runoff  from 
rainstorms  to  overwhelm  the  remaining 
available  water  conveyance  system.  See,  e.g., 
C.A.  Johnston,  et  al.,  “The  Cumulative  Effect 
of  Wetlands  on  Stream  Water  Quality  and 
Quantity,”  Bi'ogeochemist/y  10:105-141 
(1990):  A.L.  Moscrip  and  D.R.  Montgomery, 
“Urbanization,  Flood  Frequency,  and  Salmon 
Abundance  in  Puget  Lowland  Streams,” 
Journal  of  the  American  Water  Resources 
Association  33:1289-1297  (1997);  N.E. 
Detenbeck,  et  al.,  “Evaluating  Perturbations 
and  Developing  Restoration  Strategies  for 
Inland  Wetlands  in  the  Great  Lakes  Basin,” 
Wetlands  19(4):  789-820  (1999);  N.E.  Beck,  et 
al.,  “Relationship  of  Stream  Flow  Regime  in 
the  Western  Lake  Superior  Basin  to 
Watershed  Type  Characteristics,”  Journal  of 
Hydrology  309(1-4):  258-276  (2005). 
Wetlands,  even  when  lacking  a  hydrologic 
connection  downstream,  improve 
downstream  water  quality  by  accumulating 
nutrients,  trapping  sediments,  and 
transforming  a  variety  of  substances.  See, 
e.g..  National  Research  Council,  Wetlands: 
Characteristics  and  Boundaries  (Washington, 
DC:  National  Academy  Press,  1995),  p.  38. 

Under  today’s  proposal,  on  a  case-specific 
basis,  “other  waters”  that  have  a  significant 
nexus  to  an  (a)(1)  through  (a)(3)  water  are 
“waters  of  the  United  States”  under  (a)(7). 

The  scientific  literature  and  data  in  the 
Report  and  elsewhere  support  that  some 
“other  waters”  (including  some  of  those  in 
the  case  studies),  along  with  other  similarly 
situated  waters  in  the  region,  do  greatly  affect 
the  chemical,  physical,  or  biological  integrity 
of  (a)(1)  through  (a)(3)  waters,  and  thus 
would  be  jurisdictional  under  (a)(7). 

rbough  much  of  the  literature  cited  in  the 
Rejiort  relates  to  “other  waters”  that  are 
wetlands,  the  Rejiort  indicates  that  non¬ 
wetland  waters  that  are  not  (a)(1)  through 
(a)(l>)  waters  also  can  have  chemicid, 

|iliysical,  or  biological  coimeclioiis  that 
sigiiilicaiitly  impact  downstream  waters.  For 
instance,  non  (idjacent  ponds  or  lakes  that  are 
not  pint  oi  the  tiibntary  network  can  still  be 
connected  to  (lowest I'eain  waters  thi(in|',h 
chemical,  physical,  and  biolog, ical 
connection.':,  t.ake  storag.e  has  been  lonnil  to 
attenuate  peak  streainilows  in  Minne.'.ota.  Id. 
at  It  2!>  (citing,  |.  |ac(|nesand  II  I..  I.oien/., 
’li■l■hnll|lll•;:  fin  i'.i.luniitiny,  the  Miigniludc 
iinil  /■'^(•(/l;(■n(  V  of  l■'loolh.  of  t  tnginigrd 
SIrriini;,  in  Minnrsolii,  I  I.S(  Ifi  Water 
Kesonrees  In  vest  ig,at  ions  Kepoit  84  4  t7(l 
|Wa.'.bing,ton,  I )( !;  t  I.Ji.  ( ieolog,i(.al  bin  vey, 
t  tl88);  1)1..  1  .oren/.,  rl  id.,  ‘I'rrlniiiinr;,  for 
l•.'.•:lnnlllin/’,  llir  Mii/',nilndr  iinil  l•il■l|nrnl■y  of 
I'riik  l•'lllw;i  on  Sliiiill  Sliriiins  in  Minnrsolii 
Himril  on  Ihilii  llnongh  Wiilri  Yriii  i'lllHi,  I  l.b. 


(leolog,ical  .Survey  .Scientilic  Investigation.': 
Report  2009  52.50  (Reston,  VA:  tl.S. 

(leolog,ical  .Survey,  20 1 0)).  Similar  to 
wetlands,  |>on(ls  are  often  n.sed  by 
invertebrate,  rejitile,  and  ain|ihibian  species 
that  also  niili/.ed  downstream  waters  for 
various  life  history  re(piirements,  particniarly 
because  many  ])on(ls,  particularly  teinjiorary 
ponds,  are  free  of  jiredators,  such  as  fish,  that 
jirey  on  larvae.  The  American  load  and 
i'lastern  nciwl  are  wi(les])rea(l  habitat 
geuendisls  that  can  move  among  sircuims, 
wetlands,  and  ponds  to  take  advantage  of 
each  aquatic  habitat,  feeding  on  aquatic 
invertebrate  prey,  and  avoiding  predators. 

Sec,  e.g..  Id.  at  5-33  (citing  K.J.  Babbitt  et  al., 
“Patterns  of  l.arval  Amphibian  Di.stribution 
along  a  Wetland  Hydroperiod  Gradient,” 
Canadian  Journal  of  Zoology-Revue 
Canadienne  De  Zoologie  81:1 539-1 552 
(2003);  D.M.  Green,  “Rufo  americanus, 
American  Toad,”  in  M.  Lannoo,  ed.. 
Amphibian  Declines:  The  Conservation 
Status  of  United  States  Species,  (Berkeley, 

CA:  University  of  California  Press,  2005),  pp. 
692-704;  T.W.  Hunsinger  and  M.J.  Lannoo, 

" Notophthalmus  viridescens.  Eastern  Newt,” 
in  M.  Lannoo,  ed..  Amphibian  Declines:  The 
Conservation  Status  of  United  States  Species, 
(Berkeley,  CA:  University  of  California  Press, 
2005),  pp.  912-914;  ).W.  Petranka  and  C.T. 
Holbrook,  “Wetland  Restoration  for 
Amphibians:  Should  Local  Sites  Be  Designed 
to  Support  Metapopulations  or  Patchy 
Populations?,”  Restoration  Ecology  14A04- 
411  (2006)).  Additionally,  stream  networks 
that  are  not  part  of  the  tributary  system  (e.g., 
streams  in  closed  basins  without  an  (a)(1) 
through  (a)(3)  water  or  losing  streams  and 
other  streams  that  cease  to  flow  before 
reaching  downstream  (a)(1)  through  (a)(3) 
waters)  may  likewise  have  a  significant 
impact  on  the  chemical,  physical,  or 
biological  integrity  of  downstream  waters. 
Non-tributary  streams  may  be  connected  via 
groundwater  to  downstream  waters.  Such 
streams  may  aLso  provide  habitat  to  insect, 
amphibian,  and  reptile  species  that  also  use 
the  tributary  network. 

i.  Additional  Request  for  Public  Comment  on 
“Other  Waters” 

The  agencies  are  considering  whether  to 
determine  by  rule  that  prairie  potholes, 
Carolina  and  Delmarva  bays,  ])ocosins,  T(!xas 
coastal  jnairie  wiitlands,  western  vernal 
pools,  and  |)erha|)S  other  categories  of  waters, 
either  alone  or  in  combination  with  “other 
waters”  of  the  same  ty|)e  in  a  single  |ioint  of 
entry  watershed  have  a  significant  nexus  and 
ai'ii  jurisdictional.  R.W.  Tiner, 
"Ceograpbically  Isolated  Wetlands  ol  the 
I  Inited  .States,”  Wriliinds  2:i{'.i):4U4  !>lli 
(200:1);  M.( ;.  Forbes,  et  al.,  "Nutrient 
I'ranslormation  and  Retention  by  ( ioastal 
Piaii  ill  Wetland.':,  I  Ipper  ( inll  ( ioast,  Texas,” 
Wetland;.  :i2(4):  701.  7tl.  (2012).  These 
waters  would  not  iiiipiire  a  ca.'ie  by  (  a.'.e 
analy.':is.  At  the  same  time,  the  ag,eni:ie.'. 

(  (iiild  determine  by  inie  that  playa  lake;;,  and 
pel  baps  otbei  (  a  teg, one;;  ol  watei;;,  do  not 
have  a  ,':ig,ndi(.ant  nexn;;  and  are  not 
jni  i.';di(.tional.  Tlie.'.e  watei;;  would  not  be 
.';nb|ei.t  to  a  (  le.e  by  1  a;:e  analy;:i.';  ol 
;:ig,niii(.ant  nexn;..  A;:  the  ;;(  ieiice  develops, 
the  ag,eni:ie.';  may  determine  that  additional 
i:ateg,oi  ie;:  ol  “otber  water;;”  bave  a 


;:ig,ni  licanl  nexn;;  and  are  thus  i:ateg,oi  ically 
|ni  isdictional.  Tbe  spin. die  (:ateg,ories  of 
"otber  water;:”  tor  wbicb  tbere  is  currently 
evidence  of  a  sig,nilicant  nexus  are  discnsseil 
below; 

a.  Prairie  potholes  are  a  complex  of 
glacially  formed  wetlands,  nsually  occurring 
in  (le)>ressions  that  lack  |iernumenl  natural 
outlets,  that  are  found  in  the  central  United 
.States  and  Canada.  Report  at  5-57.  The  vast 
area  they  occujiy  is  variable  in  many  asjiects, 
including  climatically,  to))ogra])hically, 
geologically,  and  in  terms  of  laud  u.se  and 
alteration,  which  imparts  variation  on  the 
jjotholos  themselves.  Prairie  potholes 
demonstrate  a  wide  range  of  hydrologic 
permanence,  from  holding  permanent 
standing  water  to  wetting  only  in  years  with 
high  precipitation,  which  in  turn  influences 
the  diversity  and  structure  of  their  biological 
communities.  Owing  in  large  part  to  their 
.spatial  and  temporal  variability,  individual 
prairie  potholes  span  the  entire  continuum  of 
connectivity  to  and  isolation  from  the  river 
network  and  other  bodies  of  water.  Potholes 
generally  accumulate  and  retain  water 
effectively  due  to  the  low  permeability  of 
their  underlying  soil,  which  can  modulate 
flow  characteristics  of  nearby  streams  and 
rivers.  Potholes  also  can  accumulate 
chemicals  in  overland  flow,  thereby  reducing 
chemical  loading  to  other  bodies  of  water. 
When  potholes  are  artificially  connected  to 
streams  and  lakes  through  drainage,  isolation 
is  eliminated  and  they  become  sources  of 
water  and  chemicals.  Potholes  also  support  a 
community  of  highly  mobile  organisms,  from 
plants  to  invertebrates  that  move  among 
potholes  and  that  can  biologically  connect 
the  entire  complex  to  the  river  network. 

Based  on  these  connections  and  the  strength 
of  their  effects,  individually  or  in 
combination  with  other  prairie  potholes  in 
the  watershed,  on  the  chemical,  physical,  or 
biological  integrity  of  an  (a)(1)  through  (a)(3) 
water,  the  agencies  could  conclude  by  rule 
that  prairie  potholes  have  a  significant  nexus 
and  are  jurisdictional.  The  agencies’ 
determination  will  be  informed  by  the  final 
ver.sion  of  the  Report  and  other  available 
.scientific  information. 

1).  Carolina  and  Delmarva  bays  are  jxmded 
(le])re.ssional  wetlands  that  occur  (dong  the 
Atlantic  coastal  ))lain  from  northern  I'lorida 
to  New  jersey.  Id.  at  5-49.  Most  bays  receive 
water  through  |)re(:i|)itati(in,  lo.se  water 
through  evapolraiispiralion,  and  lack  natural 
surface  outlets.  Moth  mineral  based  and  peat 
based  bays  have  shown  coiiuectiiins  t(i 
;;ball(iw  groundwater.  Mays  typically  aid  in 
proximity  to  each  otber  or  to  ojieii  waters, 
piovidiu)’  the  potential  lor  sui  lace  water 
couuectious  in  laig.e  lain  events  via  overland 
How.  I'i;.b  are  reported  in  bay;,  that  are 
known  to  (by  out,  indirectly  demonstratin); 
;.urli(:ial  connection;..  Ampbibians  and 
Kiptile;.  11;. e  bay;,  exten.'.ively  toi  breeding  and 
loi  reai  ing,  young,.  rbe;;e  animal;;  can 
di.'.pei;:e  many  meter;:  im  tbe  land;;(:ape  and 
(.an  i.(d(mi'/.e,  or  ;;erve  a;;  a  lood  sound  to, 
dowm.tieam  watia;..  .Similaily,  bay;,  lo.'.tei 
abundant  in;;ect;;  that  bave  tbe  potential  to 
become  part  oi  tbe  dowm.treani  lood  ebain. 

I  liimani;  bave  diti.lied  and  (  liaimeli'/.eil  a 
lug,li  peri.enta)',e  ol  bay;;,  creating,  new  ;;m  lace 
(.onnection;,  to  “otber  water;;”  and  allowing. 
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1 1 (it  null  Minis,  snilinninl.  iind  (illiiii 
|iollnliinls  such  ns  nnillivlnini'ciirv.  Ilnsnd  (in 
llinsn  cdiinncl idiis  nnd  llni  slr(in|',lli  ni  llinii 
(illdcls,  individnnily  (ir  in  cdinliiniil idii  willi 
dllidi'  ( Ini'dlinn  (ir  I  Idlinin  vn  linys  in  llid 
wnidi'shdd,  dll  llid  clidinicnl,  |iliysi(:nl,  (ir 
liidld^icnl  inld^rily  dl  nn  (n)(  1 )  llirdiigli  (ii)(;i) 
wnidr,  Ihd  n^diicids  could  cdiicliidd  hy  nild 
llinl  (iiirdlinn  nnd  Dolinni  vn  linys  linvd  n 
significnnt  luixiis  nnd  nro  jnri.sdiclifninl.  l  lid 
ngoiicids’  (lotcriniiintion  will  he  inldrinod  by 
llu)  finnl  version  ol  tlio  Koport  nnd  otbor 
nvnilnblo  scientific:  infonnntion. 

c.  Vornnl  pools  nro  shallow,  .soasonnl 
wetlands  that  acciimiilatc  water  during 
colder,  wetter  months  and  gradually  dry  np 
during  warmer,  drier  months.  Id.  at  5-66. 
Western  vernal  pools  are  seasonal  wetlands 
associated  with  topographic  depressions, 
soils  with  poor  drainage,  mild,  wet  winters 
and  hot,  dry  summers  in  western  North 
America  from  southeastern  Oregon  to 
northern  Baja  California,  Mexico  (Id.  at  5-67, 
citing  E.T.  Bauder  and  S.  McMillan,  “Current 
Distribution  and  Historical  Extent  of  Vernal 
Pools  in  Southern  California  and  Northern 
Baja  California,  Mexico,”  pp.  56-70  in  C.W. 
Witham,  et  ah,  editors.  Ecology, 

Conservation,  and  Management,  1998). 
Because  their  hydrology  and  ecology  are  so 
tightly  coupled  with  the  local  and  regional 
geological  processes  that  formed  them, 
western  vernal  pools  typically  occur  within 
“vernal  pool  landscapes,”  or  complexes  of 
pools  in  which  swales  connect  pools  to  each 
other  and  to  seasonal  streams  (Id.  at  5-67  to 
5-68,  citing  W.A.  Weitkamp,  et  al., 
“Pedogenesis  of  a  Vernal  Pool  Entisol- 
Alfisol-Vertisol  Catena  in  Southern 
California,”  Soil  Science  Society  of  America 
Journal  60:316323  (1996);  D.W.  Smith  and 
W.L.  Verrill,  “Vernal  Pool-Soil-Landform 
Relationships  in  the  Central  Valley, 
California,”  pp.  15-23  in  C.W.  Witham,  et  al., 
editors.  Ecology,  Conservation,  and 
Management  of  Vernal  Pool  Ecosystems — 
Proceedings  from  a  1996  Conference 
(California  Native  Plant  Society,  Sacramento, 
CA,1998);  M.C.  Rains,  et  al.,  “The  Role  of 
Perched  Acpiifers  in  Hydrological 
Connectivity  and  Biogeochemical  Processes 
in  Vernal  I’ool  l.aud.scajies.  Central  Valltiy, 
California,”  Hydrological  Processes  20:1157— 
1175  (2008)).  i)es])ile  differences  in  geology, 
climate,  and  biological  communilies,  some 
coinmon  findings  ahoiil  I  he  hydrologic 
conneclivily  of  vernal  |i(i(ils  in  differeni 
regions,  including,  Western  vernal  pools, 
inchide  evidence  lor  leiii|iiirary  or  |iernianeiil 
(iiillels,  Iniipienl  lilliiig,  and  spilling  iil  big, her 
piKil.s  into  lower  elevalion  swales  and  sireani 
ilianiiels,  and  coin  Iil  ions  .siipporliiig, 

.snhsin  lace  flows  llniin)di  pools  willioni 
pen  lied  aipiilers  In  nearhy  sireanis.  Non 
jdacialed  vernal  pools  in  weslern  .slalia:  aie 
leservoirs  ol  hioili vei sil y  and  (.an  he 
i.oiniecled  g,eiiel ical I y  lo  oilier  localioiis  and 
iKpialii  liahilals  thiongli  wind  and  annnal 
iiieilialeil  ili.speisal  llased  on  lliese 
(  innieci ioics  and  llie  stieng,lli  ol  llieii  ellecis, 

I  nil  I  viitnal  I  y  Ol  in  i  (iiiihiiial  ion  with  otliei 
we.slern  vernal  pools  in  the  walecslieil,  on  the 
(  lieniii.al,  physical,  oi  lnolog,ii  al  inle|',rily  ol 
an  (a)(  I )  I  lirong,li  |a)(!t|  water,  I  lie  ag,eiii  ies 
1  (mill  (.oncliide  hy  inie  Itial  we.slern  vernal 
poofs  have  a  sig,nihi.anl  nexii.s  and  are 


jni  isilictioiial.  I  he  ag,eii(:ie.s'  detei  in inal ion 
will  he  inlorineil  hy  the  liiial  version  ol  llie 
Keport  anil  oilier  available  .scienlilic 
iiiloriiialion.  The  jiirisdicl ioiial  slatiis  of 
vernal  |iools  located  in  other  areas  will  he 
(lelerinined  on  a  case  hy-case  significant 
nexus  analysis  with  any  similar  situated 
waters  in  the  single  |)oinl  of  entry  watershed. 
I'or  example,  in.sects  and  amphihians  that 
can  live  in  streams  or  jiermaiumt  pools 
o|)])orUmislically  use  glaciated  vernal  ])ools 
in  the  Northeast  and  Midwest  as  (dternativo 
breeding  habitat,  refuge  from  jtredators  or 
eiivironmontal  stressors,  hunting  or  foraging 
habitat,  or  .stopping-stone  corridors  for 
dispersal  and  migration. 

d.  The  word  pocosin  comes  from  the 
Algonquin  Native  American  word  for 
“swamp  on  a  hill,”  and  these  evergreen 
shrub  and  tree  dominated  landscapes  are 
found  from  Virginia  to  northern  Florida,  but 
mainly  in  North  Carolina.  (C.J.  Richardson, 
“Pocosins:  Hydrologically  Isolated  or 
Integrated  Wetlands  on  the  Landscape?,” 
Wetlands  23(3):563-576  (2003)).  Usually, 
there  is  no  standing  water  present  in  these 
peat-accumulating  wetlands,  but  a  shallow 
water  table  leaves  the  soil  saturated  for  much 
of  the  year.  They  range  in  size  from  less  than 
an  acre  to  several  thousand  acres.  The  slow 
movement  of  water  through  the  dense 
organic  matter  in  pocosins  removes  excess 
nutrients  deposited  by  rainwater.  The  same 
organic  matter  also  acidifies  the  water.  This 
pure  water  is  slowly  released  to  downstream 
waters  and  estuaries,  where  it  helps  to 
maintain  the  proper  salinity,  nutrients,  and 
acidity.  (Id.)  Because  pocosins  are  the 
topographic  high  areas  on  the  regional 
landscape,  they  serve  as  the  source  of  water 
for  downstream  areas.  Pocosins  often  have 
seasonal  connections  to  drainageways 
leading  to  estuaries  or  are  contiguous  with 
other  wetlands  draining  into  perennial 
.streams  or  estuaries.  (R.W.  Tiner, 
“Geographically  Isolated  Wetlands  of  the 
United  States,”  Weflanc/s  23(3);494-516 
(2003)).  Other  pocosins  have  been  ditched 
and  are  directly  connected  to  streams.  (Id.) 
The  draining  of  pocosins  and  decreased 
salinity  in  estuaries  may  he  having  a  negative 
effect  on  brown  shriiu))  in  North  Otirolina. 
(Id.)  Based  on  these  connections  and  the 
strength  of  their  effects,  individually  or  in 
comhination  with  other  pocosins  in  the 
watershed,  on  the  chemical,  |ihysical,  or 
biological  iiilegrily  of  an  (a)(  I )  through  (a)(3) 
water,  the  agencies  could  conclude  by  rule 
|ioi:osiiis  have  a  sig,nih(:anl  nexus  and  are 
jiirisdiclional.  I'lie  agencies’  ileleriiiiiialioii 
will  he  iiilonned  hy  the  final  version  ol  the 
Kepoit  and  other  available  .scient die 
i(doi mat  ion. 

e.  Along,  the  (  inll  ol  Mexico  troin  wesleiii 
l.onisiana  lo  .'aailli  Texa.s,  Iresliwalei 
wetland;;  occni  a;,  a  naisai(  ol  (lepie;.;;i(ai;., 
i  i(lg,e;.,  inlei Kjoioid  Hal;;,  and  (oiina  nionnd;.. 
(M.(  I.  I'oihe;;,  cl  ol.,  "Niili  ienl 
I  ( aii;;loi mat  ion  ainl  KeleniMai  hy  (  ioa.'.lal 
l'i((ii  ie  Welland;.,  I  l|i|iei  (  adl  (  ioii.sl,  l  exa;;," 
Wclhnoh.  3;'.(4):  /III.  /ll.  (/.(It;')).  I  he;.(. 

(  (.a;.lal  praiiie  Welland;;  were  IoikmkI 
llioo.saod;.  ol  ye((i;;  ag,o  hy  aiM.ienI  i  i  ver;.  and 
havon;;  and  oiK.e  o(  (.npied  (dnMi;,l  a  thiid  ol 
the  land;. (.ape  aronnd  ( lidve.slon  Hay,  I'exa;.. 
I'exa;;  (:oa;;lal  piairie  wellainl;;  (no  locallv 


ahnndant  ainl  in  clo.se  proximity  lo  other 
coastal  prairi(!  wetlands  and  Innclion 
together  cnimdal ively.  (N.  I•!nwrig,hl,  cl  id.. 

"I  Ising,  ( leog,raphi(:  hdorinalion  .Systems 
(( il.S)  lo  Inventory  ( ioaslal  Prairi(!  Wetlands 
Along,  the  I  )|>per  ( Ini  f  ( loasi,  Texas," 

Wei  lands  31 :687-  697  (2911)).  ( lolhict  ively  as 
a  com|)lex,  T(!xas  coastal  prairir;  wetlands 
may  lx;  g(!Ographically  and  hydrologically 
connected  to  each  other  via  swales  and 
comuicted  to  downstream  waters, 
contrihutiug  flow  to  tho.se  downstream 
waters.  (B.P.  Wilcox,  et  al.,  "Evidence  of 
Surface  Clonnectivity  for  Texas  Uulf  (loast 
Depressional  Wetlands,”  Wetlands 
31  (3):451-458  (201 1 )).  Clumulatively,  these 
wetlands  can  control  nutrient  release  levels 
and  rates  to  downstream  waters,  as  they 
capture,  store,  transform  and  pulse  releases 
of  nutrients  to  those  waters.  (M.G.  Forbes,  et 
al.,  “Nutrient  Transformation  and  Retention 
by  Coastal  Prairie  Wetlands,  Upper  Gulf 
Coast,  Texas,”  Wetlands  32(4):  705-715 
(2012)).  Based  on  these  connections  and  the 
strength  of  their  effects,  individually  or  in 
combination  with  other  coastal  prairie 
wetlands  in  the  watershed,  on  the  chemical, 
physical,  or  biological  integrity  of  an  (a)(1) 
through  (a)(3)  water,  the  agencies  could 
conclude  by  rule  Texas  coastal  prairie 
wetlands  have  a  significant  nexus  and  are 
jurisdictional.  The  agencies’  determination 
will  be  informed  by  the  final  version  of  the 
Report  and  other  available  scientific 
information. 

Tbe  agencies  could  also  conclude  that 
playa  lakes  in  the  Great  Plains  even  in 
combination  with  other  playa  lakes  in  a 
single  point  of  entry  watershed  always  lack 
a  significant  nexus  and  therefore  are  not 
jurisdictional.  Playa  lakes  are  round,  shallow 
wetlands  found  primarily  in  the  High  Plains, 
a  subregion  of  the  Great  Plains  in  the  western 
and  Midwestern  United  States.  (D.A.  Haukos, 
and  L.M.  Smith,  “Past  and  Future  Impacts  of 
Wetland  Regulations  on  Playas,”  Wetlands 
23(3):577-589  (2003);  R.W.  Tiner, 
“Geographically  Isolated  Wetlands  of  the 
United  States,”  Wetlands  23(3):494-516 
(2003)).  Each  playa  typically  occurs  within  a 
closed  or  terminal  watershed,  where  all  water 
in  the  wiitershed  drains  to  the  jilaya.  (D.A. 
Haukos,  and  L.M.  .Smith,  “Piist  and  Future 
Impiicts  of  Wetliind  Regulations  on  Playas,” 
Wetlands  23(3):577-589  (2003)).  As  such, 
playas  typiodly  do  not  drain  to  an  (a)(  I ) 
through  (a)(3)  water.  Most  |>layas  are  fed  hy 
pre(:i|)ilal  ion  ami  associated  nmotf,  though  a 
lew  are  led  hy  groundwater.  (R.W.  Tiner. 

“( leogj'aphicidly  l.solaled  Wetlands  (d  the 
I  Iniled  .Stales,"  Wcl lands  2'.\('.i].AU'\  Sll> 
|2993)).  Most  playa;.  lill  with  water  only  idler 
;;piin)’,  raim.loinis  when  iKisliwalei  collect;,  in 
the  ronml  depression;,  ol  tlie  otherwi;.e  Hal 
hm(l;;(:a|)e  ol  we;;l  I'exa;;,  (  tklalioma.  New 
Mexi(.o,  (  loloiiido,  and  Kan;. a;..  Allliong,li 
playas  play  a  idle  in  )>, ronml  water  re(.hai|’,e  ol 
llmtlgallala  A(|ndei,  in  local  Hoodwaler 
;.loiage,  and  in  piovi.sion  (d  wildlile  liahilal, 
available  ;;(:ientili(  lileialine  inde  iile;;  that 
llieii  (  liemi(  id,  pli y.se  id ,  oi  hiolog,ii  id 
i.onnei  lion;;  lo  and  ellei  I;;  on  |a|(  I  |  lhiong,li 
(a||3)  walei;.  aid  ol  a  limiled  anil  leniion;; 
mil  III  e. 

The  ag,eni  le;.  ;;eek  (dimiienl.  data,  and 
iidoimalion  on  wlielher  there  me 


22252 


Federal  Register/ Vol.  79,  No.  76 /Monday,  April  21,  2014 /Proposed  Rules 


subcategories  of  “other  waters”  or  specific 
combinations  of  characteristics  that  are 
“likely,  in  the  majority  of  cases,  to  perform 
important  functions  for  an  aquatic  ecosystem 
incorporating  navigable  waters,”  and,  thus, 
should  be  per  se  jurisdictional.  For  example, 
if  there  are  additional  studies  addressing  the 
connectivity  of  prairie  potholes  in  the  Red 
River  Valley,  including  the  factors 
influencing  that  connectivity  and  how  it  is 
important  to  particular  downstream  waters, 
that  would  be  relevant  information. 

Appendix  B 

Legal  Analysis 

Background 

Congress  enacted  the  Federal  Water 
Pollution  Control  Act  Amendments  of  1972, 
Public  Law  92-500,  86  Stat.  816,  as  amended, 
(33  U.S.C.  1251  et  seq.)  (Clean  Water  Act  or 
CWA)  “to  restore  and  maintain  the  chemical, 
physical,  and  biological  integrity  of  the 
Nation’s  waters.”  33  U.S.C.  1 251(a). «  The 
IJ.S.  Supreme  Court  first  addressed  the  scope 
of  “waters  of  the  United  States”  protected  by 
tlie  tiWA  in  United  States  v.  Riverside 
Rayn'iew  Homes,  474  U.S.  121  (1985),  which 
inv()lv(!d  wetlands  adjacent  to  a  traditional 
navigable  water  in  Michigan.  In  a  unanimous 
o])inion,  the  Court  deferred  to  the  Corps’ 
ecological  judgment  that  adjacent  wetlands 
are  "inseparably  bound  up"  with  the  wat(;r.s 
to  which  they  are  adjacent,  and  n|)hehl  the 
inclusion  ol  adjacent  w<!tlan(ls  in  the 
i'e)'nlatoi'y  (htfiiiition  of  "waters  of  the  t  Inited 
.States.”  Id.  at  I  34 .  The  ( ion  it  observed  that 
the  hioad  objective  (d  the  ( iWA  to  restoni  and 
maintain  the  intef'i'ity  ol  the  Nation’s  waters 
"incoi  pointed  a  broad,  systemic  view  ol  the 
I’, Old  ol  maintainiii)’,  and  improviii)',  water 
(|nality.  .  .  .  Protection  ol  aipiatii. 
eco.syslenis,  (  ion|'ress  reco|;ni'/.ed.  demanded 
broad  lederal  aiilhoiity  to  control  pollution, 
ha  '|w|ater  moves  in  hydrolo|’,ic  cycles  and 
it  is  essential  that  di.'.char|',e  id  pidinlanis  be 
contridled  at  the  source.'  In  keepiiij',  with 
the.se  views,  ( ion)',ress  chose  to  ihdine  the 
waters  covered  by  tbe  Act  broadly.”  Id.  at 
litX  ,33  (r;/(n/;  .Senate  Keporl  tl2  4t4). 

The  issue  (d  ( iWA  inrisdiction  over  "waters 
(d  the  United  .States"  was  addressed  again  by 
tbe  .Supreme  Court  in  Solid  Waste  Ay/mey  of 
Nortlimn  (look  (lonntyv.  U.S.  Army  ( lorps  of 
l•:n|',imrers.  Ti'M  U.S.  1  59  (2{l()1 )  (.S'lVA/Vf.'f,’).  In 
SWANdd,  lliefionrt  (in  a  5  4  o|>inion)  held 
that  the  u.se  of"isolated’’  nonnavigable 
intrastate  jioiids  by  migratory  birds  was  not 
by  itself  a  sufficient  basis  for  the  exercise  rd' 
f  ederal  regulatory  authority  under  the  CWA. 
The  .S’MMM.’CCionrt  noted  that  in  Riverside 
it  had  “found  that  Congress’  concern  for  the 
j)rotection  of  water  quality  and  aquatic 
ecosy.stems  indicated  its  intent  to  regulate 
wetlands  ‘inseparably  bound  up’  with  the 
‘waters  of  the  IJnitcd  States’  ”  and  that  “it 
was  the  significant  nexus  between  the 
wetlands  and  ‘navigable  waters’  that 
informed  our  reading  of  the  C'.WA”  in  that 


"The  1972  legislation  extensively  amended  the 
Federal  Water  Pollution  Control  Act  (f'WPCA), 
which  was  originally  enacted  in  1948.  Further 
amendments  to  the  FWPCA  enacted  in  1977 
acknowledged  the  popular  name  of  the  statute  as 
the  Clean  Water  Act.  See  Public  Law  95-217,  91 
Stat.  1566;  33  U.S.C.  1251  note. 


case.  Id.  at  167.  SWANCC  did  not  invalidate 
(a)(3)  or  other  parts  of  the  regulatory 
definition  of  “waters  of  the  United  States.” 

Five  years  after  SWANCC,  the  Court  again 
addressed  the  CWA  term  “waters  of  the 
United  States”  in  Rapanos  v.  United  States, 

547  U.S.  715  (2006).  Rapanos  involved  two 
consolidated  cases  in  which  the  CWA  had 
been  applied  to  wetlands  adjacent  to 
nonnavigable  tributaries  of  traditional 
navigable  waters.  All  Members  of  the  Court 
agreed  that  the  term  “waters  of  the  United 
States”  encompasses  some  waters  that  are  not 
navigable  in  the  traditional  sense.  A  four- 
justice  plurality  in  Rapanos  interpreted  the 
term  “waters  of  the  United  States”  as 
covering  “relatively  permanent,  standing  or 
continuously  flowing  bodies  of  water  .  .  .  ,” 
id.  at  739,  that  are  connected  to  traditional 
navigable  waters,  id.  at  742,  as  well  as 
wetlands  with  a  “continuous  surface 
connection  .  .  .”  to  such  water  bodies,  id. 
(Scalia,  J.,  plurality  opinion).  The  Rapanos 
plurality  noted  that  its  reference  to 
“relatively  permanent”  waters  did  “not 
necessarily  exclude  streams,  rivers,  or  lakes 
that  might  dry  up  in  extraordinary 
circumstances,  such  as  drought,”  or 
“ seasontd  rivers,  which  contain  continuous 
flow  during  some  months  of  the  year  but  no 
flow  (hiring  dry  months  .  .  .  .”  Id.  at  732  n.5 
(emphasis  in  oriyimd).  justice  Kennedy’s 
conenning  opinion  took  a  different  a|>proa(:h. 
justice  Kennedy  concluded  tlial  "to 
ciaistitiite  ‘navi|>,able  walias’  iiniler  the  Act, 
a  water  or  wetland  must  possess  a  ‘sigiiificaiil 
nexus'  to  waters  that  are  or  were  iiavi)>able 
ill  lact  or  that  could  reasiaiably  be  so  made." 
Id.  at  71.9  (i  iliny  SWANdd.  !.3  t  t  I  .S.  at  t(./, 
t  77. ).  I  le  (  oiicliided  t  bat  wet  lauds  pi  issess  the 
ie(|uisite  si|',iii  I  i<  :imt  nexus  il  tbe  wetlands 
"eilber  alone  or  in  combination  witli 
similarly  situated  |wet|land.s  in  tbe  ie)>ion, 
si)',nil icant ly  allect  the  chemical,  physical, 
and  biolo|',i(  III  inle)’,i  ily  ol  oilier  covered 
waleis  more  readily  nuderslood  as 
‘mivi)’,able.'  "  ,547  I  )..S.  at  71111.  justice 
Kennedy’s  opinion  notes  that  such  a 
relalioiisbip  with  navi)', able  waters  must  be 
more  than  "speculative  or  insnbslaiilial."  Id. 
at  780.  In  Rapanos.  tbe  four  dissentiii)' 
justices,  who  would  have  affirmed  the  court 
of  ap|ieals'  application  (d  the  perl ii mill 
regulatory  provisions,  concluded  that  the 
term  "waters  of  the  I  Inited  .Stales” 
encompasses,  inter  alia,  all  tributaries  and 
wetlands  that  satisfy  either  the  )durality’s 
standard  or  that  of  justice  Kennedy.  Id.  at  81(1 
K  11.14  (.Stevens,  j.,  dissenling).  Neither  the 
|)lurality  nor  the  Kennedy  ojiinions 
invalidated  any  of  the  regulatory  provisions 
defining  “waters  of  the  United  States.” 

The  Uircuit  C'.oiirts  of  Appeals  are  not 
uniform  as  to  the  controlling  standard  for 
“waters  of  the  United  States”  under  Rapanos. 
The  First,  Third  and  Fighth  Circuits  have 
concluded  that  CWA  jurisdiction  exists  if 
either  Justice  Kennedy’s  standard  or  the 
plurality’s  standard  is  met.  United  States  v. 
Johnson,  467  F.3d  56,  66  (1st  Cir.  2006),  cert, 
denied,  552  U.S.  948  (2007);  U.S.  v.  Donovan, 
661  F.3d.  174,  176  (3rd  Cir.  2011),  cert, 
denied,  132  S.Ct.  2409  (2012);  U.S.  v.  BaUey, 
571  F.3d  791,  798-99  (8th  Cir.  2009).  The 
Seventh  and  Ninth  Circuits  limited  their 
holdings  that  the  Kennedy  standard  applied 


to  the  facts  of  the  cases  before  them,  and  did 
not  foreclose  the  possibility  that  in  some 
cases  the  plurality’s  standard  might  apply.  N. 
Cal.  River  Watch  v.  City  of  Healdsburg,  496 
F.3d  993,  999-1000  (9th  Cir.  2007),  cert, 
denied,  552  U.S.  1180  (2008);  United  States 
V.  Gerke  Excavating,  Inc.,  464  F.3d  723,  725 
(7th  Cir.  2006),  cert,  denied,  552  U.S.  810 
(2007).  The  Fifth  and  Sixth  Circuits  did  not 
choose  a  controlling  standard  because  the 
waters  at  issue  satisfied  both  standards. 

United  States  v.  Lucas,  516  F.3d  316,  326- 
27  (5th  Cir.  2008),  cert,  denied,  555  U.S.  822 
(2008);  United  States  v.  Cundiff,  555  F.3d 
200,  210-13  (6th  Cir.  2009),  cert,  denied.  558 
U.S.  818  (2009).  The  Eleventh  Circuit  has 
held  that  only  the  Kennedy  standard 
determines  jurisdiction.  United  States  v. 
Robison,  505  F.3d  1208  (11th  Cir.  2007),  cert, 
denied  sub  nom  United  States  v.  MeWane 
and  MeWanev.  United  States,  555  U.S.  1045 
(2008).  No  Circuit  Court  has  held  that  only 
the  plurality  standard  applies. 

Traditional  Navigable  Waters 

ERA  and  the  C.orps  are  proposing  no 
changes  to  the  existing  regulation  related  to 
traditional  navigable  waters  and  at  jiaragrajih 
(a)(1)  will  continiie  to  assert  jurisdiction  over 
all  waters  which  are  currently  used,  or  were 
used  ill  the  jiasl,  or  may  be  sus(:e))lible  to  use 
ill  iiilerslale  or  foreign  commerce,  iiicludiiig 
all  waters  which  are  subject  to  the  ebb  and 
flow  of  tbe  tide.  See  e.g.,  33  ( il'K  37.lt. 3(a)(  I ); 

40  CI'K  730.3(sj(l);  40  ( If  K  177.7  ("waters  of 
the  I  l.,S.”)).  These  "(a)(  I )  waters”  are  the 
"Iraililioiial  uavi)>,able  waters.”  These  |aj|  I  ) 
waters  iiichiihi  all  of  the  waler.s  ilebiieil  in  33 
(3'E  part  379,  whii  h  im plemeiils  .sect ions  9 
and  I  0  ol  I  he  Iv  i  via  s  ami  I  iai  bia  s  Ai.l ,  am  I  by 
iimiiermis  deci.'.iim.s  ol  the  l''e(leial  coiirl.s, 
pbi.s  all  olhia  waler.s  that  are  iiavi)'able  in 
la(  I  |e.)',.,  tbe  (  heat  Salt  I  .ake.  I  I  f  ami  Lake 
Mimielimka.  MN). 

I'o  deliaiiiiiie  whether  a  water  body 
(  im.sl il iiles  an  (a)|  1 1  walia  iimha  tbe 
re|’,nlal  ions,  relevant  consiiha  at  ions  include 
( ioi  p.s  re|',nlali(ms,  prior  delermiiialions  by 
I  he  ( im  ps  and  by  the  Feihaal  conris,  and  case 
law.  ( iorjis  districts  and  I'il’A  re)', ions  would 
deliainiiie  wliellaa'  a  |)arlicular  water  body  is 
a  traditional  navigable  water  ba.sed  on 
a|)|>licalion  of  those  coiisideralimis  to  the 
S|)ecific  facts  in  each  case. 

As  noted  above,  tbe  (a)(  I)  waters  include, 
but  are  not  limited  to,  waters  that  meet  any 
of  the  tests  set  forth  in  33  CFK  part  329  (e.g., 
the  water  body  is  (a)  subject  to  the  ebb  and 
flow  of  the  tide,  and/or  (b)  the  water  body  is 
jiresently  n.sed,  or  has  been  used  in  the  jiasI, 
or  may  be  suscejitible  for  use  (with  or 
without  reasonable  improvements)  to 
Iraiisjjort  interstate  or  foreign  commerce), 
riio  Corps  districts  have  made 
doterminations  in  the  past  under  these 
regulations  for  jnirposes  of  asserting 
jurisdiction  under  sections  9  and  10  of  the 
Rivers  and  Harbors  Act  of  1899  (33  U.S.C. 

401  and  403).  Pursuant  to  33  CFR  329.16,  the 
Corps  maintains  lists  of  final  determinations 
of  navigability  for  purposes  of  Corps 
jurisdiction  under  the  Rivers  and  Harbors  Act 
of  1899.  While  absence  from  the  list  should 
not  be  taken  as  an  indication  that  the  water 
is  not  navigable  (§  329.16(b)),  Corps  districts 
and  EPA  Regions  rely  on  any  final  Corps 
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determination  that  a  water  body  meets  any  of 
the  tests  set  forth  in  part  329. 

If  the  Federal  courts  have  determined  that 
a  water  body  is  navigable-in-fact  under 
Federal  law  for  any  purpose,  that  water  body 
qualifies  as  a  “traditional  navigable  water” 
subject  to  CWA  jurisdiction  under  33  CFR 
328.3(a)(1)  and  40  CFR  230.3(s)(l).  Corps 
districts  and  EPA  regions  are  guided  by  the 
relevant  opinions  of  the  Federal  courts  in 
determining  whether  such  water  bodies  are 
“currently  used,  or  were  used  in  the  past,  or 
may  be  susceptible  to  use  in  interstate  or 
foreign  commerce”  (33  CFR  328.3(a)(1);  40 
CFR  230.3(s)(l))  or  “navigable-in-fact.” 

The  definition  of  “navigable-in-fact” 
derives  from  a  long  line  of  cases  originating 
with  The  Daniel  Ball,  77  U.S.  557  (1870).  The 
Supreme  Court  stated: 

Those  rivers  must  be  regarded  as  public 
navigable  rivers  in  law  which  are  navigable 
in  fact.  And  they  are  navigable  in  fact  when 
they  are  used,  or  are  sufjceptible  of  being 
used,  in  their  ordinary  condition,  as 
highways  for  commerce,  over  which  trade 
and  travel  are  or  may  he  conducted  in  the 
customary  modes  of  trade  and  travd  on 
wal(!r. 

'I'he  Daniel  Ball,  77  l)..S.  at  51)3. 

Ill  The  MonUflla,  tlie  .Sii|ireiiie  Court 
cliirilieil  that  "ciistoiiiary  modes  of  Iraile  and 
liavel  on  water”  encompasses  more  Ilian  just 
navigalioii  liy  larger  vessels; 

The  capahilily  of  use  hy  Ihe  piihlic  for 
purposes  ol  lraiis|iortalioii  and  commerce 
aflords  Ihe  true  criterion  ol  Ihe  iiavigaliilily 
ol  a  river,  ralher  lhaii  Ihe  exieiil  and  manlier 
ol  dial  n.se.  II  il  he  capahle  in  its  nainral  stale 
ol  lining,  used  lor  purposes  ol  commerce,  no 
mailer  in  whal  mode  Ihe  commerce  may  he 
condm.ted,  il  is  na vi)',ahle  in  lai  I,  and 
lieconies  in  law  a  pnhiic  river  or  hijdiway. 

I'he  Miiiilello,  H7  I  I.,*;.  'Till,  '11  I  'T,'.  (  lll'/'l).  In 
dial  case.  Ihetlonrl  held  that  early  hir  trading, 
using,  canoes  .snllicienlly  .showed  that  Ihe  f  ox 
diver  was  a  navig.ahle  water  ol  Ihe  I  Iniled 
.Male;:.  The  ( ionri  wa;:  i.arehil  lo  note  dial  the 
hare  laci  ol  a  water's  capacily  lor  na vig.al ion 
alone  is  mil  snfficieni;  dial  capacily  mn;:l  he 
indicalive  of  Ihe  water's  heiiig,  “g.eiierally  and 
commonly  iisefiil  lo  some  purpose  of  trade  or 
ag.ricnlliire.''  hi.  al  442. 

In  lu:anoinv  hil’hl  hr  I’nwiT,  Ihe  .Sn|)reme 
('.onri  held  dial  a  waterway  need  mil  he 
conlinnonsly  iiavigalile;  il  is  iiavigahle  even 
if  il  has  “occasional  nainral  olistrnclions  or 
porlagiis”  and  even  if  it  is  not  iiavigalile  “al 
all  .seasons  .  .  .  or  al  all  stages  of  Ihe  waliu.” 
luionomy  l-ighi  hr  Power  (lo.  v.  U.H.,  25(1  I  J..S. 
113,  122  (1921). 

In  United  States  v.  I  loll  Slate  Bank,  270 
l)..S.  49  (1920),  the  Siqireme  Court 
summarized  the  law  on  navigability  as  of 
1 92()  as  follows: 

The  rule  long  since  approved  by  this  court 
in  applying  the  Constitution  and  laws  of  the 
United  States  is  that  .streams  or  lakes  which 
are  navigable  in  fact  must  be  regarded  as 
navigable  in  law;  that  they  are  navigable  in 
fact  when  they  are  used,  or  are  susceptible 
of  being  used,  in  their  natural  and  ordinary 
condition,  as  highways  for  commerce,  over 
which  trade  and  travel  are  or  may  be 
conducted  in  the  customary  modes  of  trade 
and  travel  on  water;  and  further  that 


navigability  does  not  depend  on  the 
particular  mode  in  which  such  use  is  or  may 
be  had — whether  by  steamboats,  sailing 
vessels  or  flatboats — nor  on  an  absence  of 
occasional  difficulties  in  navigation,  but  on 
the  fact,  if  it  be  a  fact,  that  the  stream  in  its 
natural  and  ordinary  condition  affords  a 
channel  for  useful  commerce. 

Holt  State  Bank,  270  U.S.  at  56. 

In  U.S.  V.  Utah,  283  U.S.  64  (1931)  and 
U.S.  V.  Appalachian  Elec.  Power  Co,  311  U.S. 
377  (1940),  the  Supreme  Court  held  that  so 
long  as  a  water  is  susceptible  to  use  as  a 
highway  of  commerce,  it  is  navigable-in-fact, 
even  if  the  water  has  never  been  used  for  any 
commercial  purpose.  U.S.  v.  Utah,  at  81-83 
(“The  question  of  that  susceptibility  in  the 
ordinary  condition  of  the  rivers,  rather  than 
of  the  mere  manner  or  extent  of  actual  use, 
is  the  crucial  question.”);  U.S.  v. 

Appalachian  Elec.  Power  Co.,  311  U.S.  at  416 
(“Nor  is  lack  of  commercial  traffic  a  bar  to 
a  conclusion  of  navigability  where  personal 
or  private  u.se  by  boats  demonstrates  the 
availability  of  the  stream  for  the  simjiler 
ty])os  of  commercial  navigation.”) 
Appalachian  y’ower  further  held  that  a  water 
is  navigahle-in-iact  even  if  it  is  not  iiavigahle 
and  never  has  heeii  hut  may  hecome  so  hy 
reasdiiahle  iiiqirovemeiils.  311  U..S.  at  407- 
OH. 

Ill  1971,  ill  Ulahv.  Unih'd  Stales,  'Hi'.i  U..S. 

9  (1971 ),  Ihe  .Supreme  ( idiirl  held  lhal  Ihe 
Cieal  .Sail  l.ake,  an  iiilraslale  waler  hddy,  was 
navig.ahle  nmler  I'edeial  law  even  llniiigh  il 
"is  mil  pari  iil  a  navig.alile  inlerslale  nr 
inlei mil idiial  cdinmeicial  liig.li way.”  hi.  al  III. 
Ill  dding,  Ihe  .Siipienie  (  idinl  .slaled  lhal 
Ihe  lai  I  lhal  Ihe  l.ake  was  ii.sed  hii  hauling, 
dl  animal;,  hy  ram  her;:  ralher  lhan  hii  Ihe 
Iraie.pdilalidii  dl  "waler  liiiriie  Ireighl”  wa;. 
an  "irrelevani  ilelail"  Id  al  II.  "The  lake 
wa;.  n.sed  as  a  hig.hway  ami  lhal  i;.  Ihe  g,i;.l 
dl  Ihe  lederal  le.sl"  Id. 

Md;:l  receiilly,  Ihe  .Supreme  (  iiinrl 
explained; 

The  Dinnel  Ihdl  Idinmlal inn  ha;,  been 
invoked  in  coirsidering,  ihe  navig.aliilily  nl 
walers  lor  piii  |id;:es  dl  as.sessing,  lederal 
ii;g,nlaldry  anlhdi  ily  umlei'  Ihe  ( iiinslilnlidii, 
and  Ihe  applicalion  dl  S|ie(:iii(:  lederal 
slalnles,  as  Id  ihe  walers  and  I  heir  beds.  .See, 
I'.)’.,  ibid.;  The  Monhdio,  20  Wall.  430,  439, 

22  T.ImI.  :19I  (1874);  Unihul  Slab's  v . 
Appalachian  Elis:.  Power  Co.,  31  1  11. .S.  377, 
40(i,  and  n.  21, 01  S.Ct.  291, 85  l■.l•;d.  243 
(1940)  (Federal  I’ower  Act);  Bapanos  v. 
United  Slates,  547  U.S.  715,  730  731,  12li 
S.Ct.  2208,  105  I, .Fid. 2(1  159  (2000)  (plurality 
(ipinidii)  ((ileau  Waler  Act);  id.,  at  701,  12() 
S.Ct.  2208  (KENNEDY, ).,  cdiicurring  iu 
judgmeui)  (same).  It  has  been  used  as  well  to 
determine  quostidiis  of  title  lo  water  hods 
under  the  eciual-footing  doctrine.  See  Utah, 
supra,  at  76,  51  .S.Cit.  438;  Oklahoma  v. 

Texas,  258  U.S.  574,  586,  42  S.Cit.  406,  66 
h.Ed.  771  (1922);  Holt  State  Bank,  supra,  at 
56,  46  S.Cit.  197.  It  .should  be  noted,  however, 
that  the  test  for  navigability  is  not  applied  in 
the  same  way  in  these  di.stinct  types  of  cases. 
Among  the  differences  in  application  are  the 
following.  For  state  title  under  the  equal¬ 
footing  doctrine,  navigability  is  determined 
at  the  time  of  statehood,  see  Utah,  supra,  at 
75,  51  S.Ct.  438,  and  based  on  the  “natural 
and  ordinary  condition”  of  the  water,  see 


Oklahoma,  supra,  at  591,  42  S.Ct.  406.  In 
contrast,  admiralty  jurisdiction  extends  to 
water  routes  made  navigable  even  if  not 
formerly  so,  see,  e.g..  Ex  parte  Boyer,  109 
U.S.  629,  631-632,  3  S.Ct.  434,  27  L.Ed.  1056 
(1884)  (artificial  canal);  and  federal 
regulatory  authority  encompasses  waters  that 
only  recently  have  become  navigable,  see, 
e.g.,  Philadelphia  Co.  v.  Stimson,  223  U.S. 

605,  634-635,  32  S.Ct.  340,  56  L.Ed.  570 
(1912),  were  once  navigable  but  are  no 
longer,  see  Economy  Light  S'  Power  Co.  v. 
United  States,  256  U.S.  113, 123-124,  41 
S.Ct.  409,  65  L.Ed.  847  (1921),  or  are  not 
navigable  and  never  have  been  but  may 
become  so  by  reasonable  improvements,  see 
Appalachian  Elec.  Power  Co.,  supra,  at  407- 
408,  61  S.Ct.  291.  With  respect  to  the  federal 
commerce  power,  the  Inquiry  regarding 
navigation  historically  focused  on  interstate 
commerce.  See  The  Daniel  Ball,  1229*1229 
supra,  at  564.  And,  of  course,  the  commerce 
power  extends  beyond  navigation.  See  Kaiser 
Aetna  v.  United  States,  444  ITS.  164,  173- 
174,  100  S.Ct.  383,  62  L.Ed. 2d  332  (1979).  In 
contrast,  for  title  jnirposes,  the  inquiry 
dejiends  only  on  navigation  and  not  on 
interstate  travel.  .See  Utah,  sui)ra,  at  7(i,  51 
.S.Ct,  438.  This  list  of  differences  is  not 
exhaustive.  Indeed,  “|e|a(:h  application  of 
1 1  he  Dimiel  B(dl\  lest  .  ,  .is  iqil  lo  uncover 
varial ions  and  r(!fiiieimaits  which  reipiire 
further  elahoration.”  Appidnehhm  I'llee. 

Power  Co.,  supni,  al  41)8,  li  I  .S.(  il.  29 1 , 

PPI,  Monlonn  v.  Monhnut,  .Mi.'i  U..S. 

(2012). 

AI;:o  ol  mile  am  I  wo  del :i;:ioii;.  hum  Ihe 
i:oui  l;:ol  appeal;:.  In  I'PI .  I'.nergy  Mnnne 
I  lydro,  a  i:a;.e  involving,  Ihe  I'lideiiil  I'ower 
Al  l,  the  I ).( '..  I  !iii  nil  leileialed  Ihe  lai. I  lhal 
"orinni  use  i;.  mil  nei:e;,;.aiy  loi  a  navig.aliilily 
delei  III inal  ion”  anil  ie|iealeil  eai  liei  .Snpieine 
(  ionil  holihng,;:  lhal  navi)Miliilily  anil  i  apai  ily 
ol  a  water  In  cany  ciiiiimen  e  l  onlil  he  ;.hown 
lhiiing,h  ”  phy;:ii  a  I  i  haiai  lei  i;:l  ii:;,  anil 
expel  imenlalion.”  EPt.  Energy  Minnie  I  lydro 
I.I.Cv,  EEIt(:,  y.HV  l•.,tll  I  Til,  I  157  (D.C.  Cii. 
2002).  In  lhal  i:a;:e,  Ihe  I ).( I.  ( iin  nil  nphelil 
a  I'l’iKt :  navig.ahilily  ileleiniinalion  lhal  wa;: 
ha;:e(l  npon  Ihree  experiinenlal  canoe  lri|i;: 
taken  specifically  lo  ileinini.slrale  Ihe  river’s 
navig,aliilily.  Id.  al  1  158  59. 

The  9lh  Circnil  has  also  implenienleil  Ihe 
.Sn|ireine  ( iourl’s  holiling  lhal  a  waler  need 
only  he  sus(:e|itihle  lo  being  n.sed  for 
waterhorne  commerce  to  he  navigahle-iii  fact. 
Aliiskn  V.  Ahtnn,  Inc.,  891  F.2(l  1404  (9lh  Cir. 
1989).  In  Ahina,  Ihe  9th  Circuit  held  lhal 
current  use  of  an  Alaskan  river  for 
commiircial  recreational  boating  was 
sufficient  evidence  of  Ihe  water’s  cajiacity  to 
carry  waterborne  commerce  al  the  time  that 
Alaska  became  a  state.  Id.  at  1405.  It  was 
found  to  be  irrelevant  whether  or  not  the 
river  was  actually  being  navigated  or  being 
used  for  commerce  at  the  time,  because 
current  navigation  showed  that  the  river 
always  had  the  capacity  to  support  such 
navigation.  Id.  at  1404. 

In  summary,  when  determining  whether  a 
water  body  qualifies  as  a  “traditional 
navigable  water”  [i.e.,  an  (a)(1)  water), 
relevant  considerations  include  whether  the 
water  body  meets  any  of  the  tests  set  forth 
in  Part  329,  or  a  Federal  court  has 
determined  that  the  water  body  is 
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“iKivigablo-in-fnct”  under  Kodornl  law  for  any 
])urposo,  or  the  water  body  is  “navigable-in¬ 
tact”  under  the  standards  that  have  been 
used  by  the  Federal  courts. 

Interstate  Waters 

I.  Intinstdlc  Waters 

I'lie  agencies’  |)ro|)osal  today  makes  no 
change  to  tlie  interstate  waters  section  ol  the 
existing  regulations  and  the  agencies  would 
continue  to  assert  jurisdicticai  over  interstate 
waters,  including  interstate  wetlands.  I'lie 
language  ol  the  ( iWA  is  clear  that  ( iongress 
intended  the  term  "navigable  waters”  to 
include  iiitei'slate  waters,  and  the  agencies’ 
interpretat ion,  promulgated 
contem|ioraneouKly  with  the  |>a.ssag,e  ol  the 
( ;WA,  is  consistent  with  the  statute  and 
legislative  liistcny.  'I'lie  .Supreme  ( iourt’s 
decisions  in  .S'MM  A/O'O’ and  /lo/ionosdid  not 
address  the  interstate  waters  pi'ovision  ol  the 
existing  regnlat ion. 

A.  'I'lie  l.angnage  ol  the  ( lean  Water  Act,  the 
.Statute  as  a  Whole,  and  the  .Statutory  History 
Demonstrate  (iongress’  (Hear  Intent  'I'o 
Include  Interslale  Waters  as  “Navigable 
Waters”  .Subject  to  the  (lean  Water  Act 

While  as  a  general  matter,  the  sco)ie  of  the 
terms  “navigable  waters”  and  “waters  of  the 
United  .Slates”  is  ambiguous,  the  language  of 
the  UWA,  ])arlicularly  when  read  as  a  whole, 
demonstrates  that  (longress  clearly  intended 
to  contin\io  to  subject  interstate  waters  to 
F'ederal  regulation.  The  statutory  hi.story  of 
Federal  water  pollution  control  places  the 
terms  of  the  CiWA  in  context  and  provides 
further  evidence  of  Congressional  intent  to 
include  interstate  waters  within  the  scope  of 
the  “navigable  waters”  protected  by  the  Act. 
Congress  clearly  intended  to  subject 
interstate  waters  to  CWA  jurisdiction  without 
imposing  a  requirement  that  they  be  water 
that  is  navigable  for  purposes  of  Federal 
regulation  under  the  Commerce  Clause 
themselves  or  be  connected  to  water  that  is 
navigable  for  purposes  of  Federal  regulation 
under  the  Commerce  Clause.'^  The  CWA 
itself  is  clear  that  interstate  waters  that  were 
previously  subject  to  Federal  regulation 
remain  subject  to  Federal  regulation.  The  text 
of  the  CWA,  specifically  the  CWA’s  provision 
with  respect  to  interstate  waters  and  their 
water  quality  standards,  in  conjunction  with 
the  definition  of  navigable  waters,  provides 
clear  indication  of  Congress’  intent.  Thus, 
interstate  waters  are  “navigable  waters” 
protected  by  the  CWA. 


For  purposes  of  the  CWA,  EPA  and  the  Corps 
have  interpreted  the  term  “traditional  navigable 
waters”  to  include  alt  of  the  “navigable  waters  of 
the  United  States,”  defined  in  33  CFR  part  329  and 
by  numerous  decisions  of  the  Federal  courts,  plus 
all  other  waters  that  are  navigable-in-fact  (e.g.,  the 
Great  Salt  Lake,  UT  and  Lake  Minnetonka,  MN). 
This  section  explains  why  EPA  and  the  Corps  do 
not  interpret  the  CWA  or  the  Supreme  Court’s 
decisions  in  SoJid  Waste  Agency  of  Northern  Cook 
County  (SWANCC)  v.  U.S.  Army  Corps  of  Engineers, 
531  U.S.  159  (2001)  and  Rapanosv.  United  States, 
547  U.S.  715  (2006),  to  restrict  CWA  jurisdiction 
over  interstate  waters  to  only  those  interstate  waters 
that  are  traditional  navigable  waters  or  that  connect 
to  traditional  navigable  waters. 


(1)  'I'ho  I’lfiiu  l.augufigo  of  tho  Clean  Water 
Act  and  the  Statute  as  a  Whole  Clearly 
Indicate  Congress’  Intent  to  lnt;lude  Interstate 
Waters  Within  the  Scojie  of  “Navigable 
Waters”  for  Pur|)o.ses  of  the  Clean  Water  Act 

Under  well  settled  jiriuciiiles,  the  iihrase 
“navigable  waters”  should  not  be  read  in 
isolation  from  the  remainder  of  the  statute. 

As  the  .Supreme  ( lonrt  has  explained: 

The  definition  of  words  in  i.solation, 
however,  is  not  necessarily  coiitrolling  in 
stalnlory  construction.  A  word  in  a  statute 
may  or  may  not  extend  to  the  outer  limits  of 
its  definitional  |io.s.sibililies.  I nlei'|irelal ion  of 
a  word  or  |ihra.se  depends  upon  reading,  the 
whole  statutory  text,  considering,  the  purpose 
and  context  of  the  statute,  and  consult  ing,  any 
precedents  or  authorities  that  iiiforni  the 
analysis. 

Dalaii  V.  U.S.  I’oslal  S(rrvi(:t-,  r>4()  l)..S.  4ltl, 

4(t(>  |2(l()li),'  sea  also  Ihiited  .S’/oP's  Nal’I.  Hank 
afOrapan  v.  Indap.  las.  Agaals  of  Aai.,  Inc., 

bolt  t i.s.  455  (too:!). 

While  the  term  “navigable  waters”  is,  in 
general,  ambiguous,  interslale  waters  are 
waters  that  an;  clearly  covered  by  the  plain 
language  of  the  (hdinilion  oi  “navigable 
waters.”  '  '  (iongress  defined  “navigable 
waters”  to  mean  “the  waters  of  the  I  Iniled 
.Stales,  including  the  territorial  seas.” 
lnt(!rstate  waters  are  waters  of  the  .several 
.Slates  and,  thus,  the  United  Stales.  While  the 
1<.)72  Act  was  clearly  not  limitrid  to  interstate 
waters,  it  was  clearly  intended  to  include 
interstate  waters. 

Furthermore,  the  CWA  does  uot  simply 
define  “navigable  waters.”  Other  provisions 
of  tho  .statute  provide  additional  textual 
evidence  of  the  scope  of  this  term  of  the  Act. 
Most  importantly,  there  is  a  specific 
provision  in  the  1972  CWA  establishing 
requirements  for  those  interstate  waters 
which  were  subject  to  the  prior  Water 
Pollution  Control  Acts. 

The  CWA  requires  states  to  establish  water 
quality  standards  for  navigable  waters  and 
submit  them  to  the  Administrator  for 
review.’ 2  Under  section  303(a)  of  the  Act,  in 
order  to  carry  out  the  purpose  of  this  Act,  any 
water  quality  standard  applicable  to 
interstate  waters  which  was  adopted  by  any 
State  and  submitted  to,  and  approved  by,  or 
is  awaiting  approval  by,  the  Administrator 
pursuant  to  this  Act  as  in  effect  immediately 
prior  to  the  date  of  enactment  of  the  Federal 
Water  Pollution  Control  Act  Amendments  of 


”  The  Supreme  Court  has  found  that  the  term 
“waters  of  the  United  States”  is  ambiguous  in  some 
respects.  Rapanos,  547  U.S.  at  752  (plurality 
opinion),  804  (dissent). 

Section  303  of  the  Act  requires  the  states  to 
submit  revised  and  new  water  quality  standards  to 
the  Administrator  for  review.  CWA  section 
303(c)(2)(A).  Such  revised  or  new  water  quality 
standards  “shall  consist  of  the  designated  uses  of 
the  navigable  waters  involved  and  the  water  quality 
criteria  for  such  waters.”  Id.  If  the  Administrator 
determines  that  a  revised  or  new  standard  is  not 
consistent  with  the  Act’s  requirements,  or 
determines  that  a  revised  or  new  standard  is 
necessary  to  meet  the  Act’s  requirements,  and  the 
state  does  not  make  required  changes,  “|t]he 
Administrator  shall  promptly  prepare  and  publish 
proposed  regulations  setting  forth  a  revised  or  new 
water  quality  standard  for  the  navigable  waters 
involved.”  (ZWA  section  303(c)(4). 


1972,  shali  remain  in  effect  uiilo.s.s  tho 
Admini.strntor  clotormiuocl  that  such  standard 
i.s  uot  consistout  with  the  a])plic:ablo 
ixuiuirouKiuts  of  tho  Act  as  in  (iffoci 
immodiatedy  ])rior  to  tlu!  dale  of  ouaclmoiil  of 
tho  F(!d()i'al  Water  Pollution  Control  Act 
Amondmoiits  of  1972.  If  tho  Administrator 
makes  such  a  delermiMali(ai  Ik;  shall,  within 
three  months  after  the  dale  oi  (iiiaclinenl  of 
the  Federal  Water  Pollution  C(aili'ol  Act 
Amendments  of  1972,  not  ify  I  he  .Stale  and 
specify  the  changes  needed  to  meet  such 
i'et|niremenls.  if  such  chang,es  ai'e  not 
ado|)led  by  the  .Stale  within  nimily  days  after 
the  dale  of  such  notification,  the 
Adininislralfu'  shidl  pi'omnlg,ale  such  chang,es 
in  accoi'dance  with  subsection  (b).  ( iWA 
s(!Clion  !l()3(a)(  1 )  {emphasis  added). 

I  Inder  the  I!l(i5  Act,  as  discussed  in  more 
detail  below,  stales  W(tre  directed  to  develo|) 
water  (|nalily  standards  establishing,  water 
(|nalily  goals  for  interstate  waters.  Ily  IIks 
early  I!l7(ls,  all  the  stales  had  ado|iled  such 
water  (|nalily  standards.  Advanced  Notice  of 
Pro|>osed  Kulemaking,  Water  Qiialily 
.Sliindards  Kegnlalion,  (i3  FK  3(1742,  3(1745, 

Inly  7,  199(1.  In  section  3()3(a),  Congress 
chiarly  inlcuided  foiMixisling  F(!deral 
regulation  of  interstate;  waters  to  continue 
under  the  amended  CWA.  Water  (|ualily 
standards  for  interstate  waters  wen;  not 
merely  to  remain  in  effect,  but  I'iPA  was 
re()uired  to  actively  assess  Ibose  water 
(|uality  standards  and  even  promulgate 
nwisfid  standards  for  interstate  waters  if 
states  did  not  make  nei;ossary  changes.  Hy 
the  plain  language  of  tho  statute,  these  water 
(]unlity  standards  for  interstate  waters  were  to 
remain  in  effect  “in  order  to  carry  out  the 
purpose  of  this  Act.”  The  objective  of  the  Act 
is  “to  re.store  and  maintain  the  chemical, 
physical,  and  biological  integrity  of  the 
Nation’s  waters.”  CWA  section  101(a).  It 
would  contravene  Congress’  clearly  stated 
intent  for  a  court  to  impose  an  additional 
jurisdictional  requirement  on  all  rivers,  lakes, 
and  other  waters  that  flow  across,  or  form  a 
part  of,  state  boundaries  (“interstate  waters” 
as  defined  by  the  1948  Act,  §  10,  62  Stat. 
1161),  such  that  interstate  waters  that  were 
previously  protected  were  no  longer 
protected  because  they  lacked  a  connection 
to  a  water  that  is  navigable  for  purposes  of 
Federal  regulation  under  the  Commerce 
Clause.  Nor  would  all  the  existing  water 
quality  standards  be  “carry  [ing]  out  the 
purpose  of  this  Act,”  if  the  only  water  quality 
standards  that  could  be  implemented  through 
the  Act  (through,  for  example.  National 
Pollutant  Discharge  Elimination  System 
permits  under  section  402)  were  those  water 
quality  standards  established  for  interstate 
waters  that  are  also  waters  that  are  navigable 
for  purposes  of  Federal  regulation  under  the 
Commerce  Clause  or  that  connect  to  waters 
that  are  navigable  for  purposes  of  Federal 
regulation  under  the  (Commerce  Clause. 
Nowhere  in  section  303(a)  does  Congress 
make  such  a  distinction. 

(2)  The  Federal  Water  Pollution  Control 
Statute  That  Became  the  Clean  Water  Act 
Covered  Interstate  Waters 

In  1972,  when  Congress  rewrote  the  law 
governing  water  pollution,  two  Federal 
statutes  addressed  discharges  of  pollutants 
into  interstate  waters  and  water  that  is 
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iifivigcihlo  for  purposes  of  Fotionil  ro^iiliition 
iindor  llio  Ck)ininor(:(;  Claiiso,  and  trihiitarios 
of  each:  'flio  Water  I’ollntion  Ooiilrol  Act  of 
lt)4t<,  as  amended,  and  section  Ui  of  tlie 
Kivm's  and  llar))ors  Act  of  Uitlt)  (known  as 
IIk!  ‘‘Kefns*!  Act”)-  Of  tlie  two,  tlie  Wat<!r 
I’ollntion  Oontrol  Act  extimded  federal 
aniliorily  over  interstate  waters  and  their 
li'ihntai'ies.  In  contrast,  llie  Kefnse  Act 
extended  fechaal  jniisdiction  over  the 
"navipahle  waters  of  I  he  United  .Stales”  and 
Iheir  Irihniaries.  These  two  separate  slalnles 
denionstrale  that  ( ionpress  i'ecop,iii/.ed  that 
interstate  waters  and  "navif.ahle  waters  of  the 
I  Inited  .States”  were  inde|>endent  lawlnl 
lia.ses  ol  federal  jurisdiction. 

a.  'The  fediaal  Watei'  I’ollntion  Oiaitrol  Act 
Prior  to  I  *)'/?. 

fi'oin  the  outset,  and  thidn|’,h  all  the 
ainendineids  |)r(!  ilalinp,  the  Itl7?. 

Ainendinenis,  the  federal  aniliorily  to  aliate 
water  |iolhilion  under  the  Water  I’olhilion 
( lonli'ol  Act,  and  the  federal  Water  I’olhilion 
( ionirol  Act  (f  Wl’(  iA)  as  il  was  renamed  in 
I tIMi,  extended  to  inlerslale  waters.  In 
addition,  since  first  enacted  in  I<l4tt,  and 
Ihronphont  all  the  ainendinenis,  the  poals  of 
the  Act  have  heen,  inter  alia,  to  |>rolecl 
piihlic  water  sii))plies,  )iro|iapalion  of  fish 
and  aipialic  life,  recreation,  apricnitnral, 
industrial,  and  other  lepiliinale  u.ses.  Sre  (12 
Slat.  1 1.S.I  and  2.1  IJ.S.C.  4(1(1  (1().'i2).  22 
IJ.S.C.  4(1(1  (Ih.SH),  22  II.S.C.  4(1(1  (1!)(i4),  22 
ll.S.O.  1151  (1970). 

In  194K,  Oonpross  enacted  tlie  Water 
I’olliition  Control  Act  in  connection  willi  tlie 
exercise  of  jurisdiction  over  the  waterways  of 
the  Nation  and  in  the  conseipience  of  the 
lienefits  to  public  health  and  welfare  by  the 
abatement  of  stream  pollution.  See  Pub.  L. 

No.  80-845,  62  Stat.  1155  (June  20,  1948). 

1  he  Act  authorized  technical  assistance  and 
financial  aid  to  states  for  stream  pollution 
abatement  programs,  and  made  discharges  of 
pollutants  into  interstate  waters  and  their 
tributaries  a  nuisance,  subject  to  abatement 
and  prosecution  by  the  United  States.  See 
section  2(d)(l),(4),  62  Stat.  at  1156-1157 
(section  2(d)(1)  of  the  Water  Pollution 
Control  Act  of  1948,  62  Stat.  at  1156,  stated 
that  the  “pollution  of  interstate  waters”  in  or 
adjacent  to  any  State  or  States  (whether  the 
matter  causing  or  contributing  to  such 
pollution  is  discharged  directly  into  such 
waters  or  reaches  such  waters  after  discharge 
into  a  tributary  of  such  waters),  which 
endangers  the  health  or  welfare  of  persons  in 
a  State  other  than  that  in  which  the  discharge 
originates,  is  declared  to  be  a  public  nuisance 
and  subject  to  abatement  as  provided  by  the 
Act.  (emphasis  added));  §  2(a),  62  Stat.  1155 
(requiring  comprehensive  programs  for 
“interstate  waters  and  tributaries  thereof”); 

§  5,  62  Stat.  1158  (authorizing  loans  for 
sewage  treatment  to  abate  discharges  into 
“interstate  waters  or  into  a  tributary  of  such 
waters”).  Under  the  statute,  “interstate 
waters”  were  defined  as  all  rivers,  lakes,  and 
other  waters  that  flow  across,  or  form  a  part 
of,  state  boundaries.  Section  10,  62  Stat. 

1161. 

In  1956,  Congress  strengthened  measures 
for  controlling  pollution  of  interstate  waters 
and  their  tributaries.  Public  Law  84-660,  70 
Stat.  498  (1956)  (directing  further 
cooperation  between  the  Federal  and  State 


Covernments  in  development  of 
comprelieiisive  jirograms  for  eliminating  or 
reducing  “the  ))ollution  of  interstate  waters 
and  trilailaries”  and  inqiroving  the  sanitary 
condition  of  surface  and  iiiiderground  waters, 
and  aulliorizing  the  .Surgeon  Ceneral  to  make 
joint  investigations  willi  .Slates  into  tlie 
conditions  of  and  disebarges  into  "any 
waters  of  any  .Slate  or  .Stales.”). 

In  I  9li  I ,  ( longress  ainendeil  tlie  FWI’I  !A  to 
siibsl  iliile  the  term  “inlerslale  or  navigable 
waters”  for  “inlerslale  waters.”  .See  Public 
Law  87  88.  75  .Slat.  208  ( 1961 ).  Accordingly, 
beg, inning  in  P.I6I ,  tlie  jirovisions  of  llie 
l''WP(  !A  applied  to  all  inlerslale  waters  and 
iiavig.able  waters  and  llie  Iribniaries  ol  each, 
.sec-  22  I  I.S.C.  4(.(.a.  4(.(.g,(a)  (  I9(.4)." 

In  1965,  ( long.ress  approved  a  second  set  of 
major  legislal  i ve  cliang.es,  reipii ring,  each 
stale  to  develop  water  ipialily  slamlards  lor 
inlerslale  waters  within  its  boundaries  by 
1967.  Piiblic  Law  89  224,  79  .Slal.  !)(I8 
( I9li5).'''  Failing,  eslablishmenl  of  ade(|nale 
standards  by  the  stale,  the  Act  authorized 
esiahbshnieiil  of  water  ipiably  slamlards  by 
Federal  regulation.  Id.  at  908.  The  I9li5 
AmemhnenIs  jirovided  that  the  discharge  of 
mailer  “into  such  interstate  waters  or 
portions  thereof,”  which  reduces  the  (|nably 
of  such  waters  below  the  water  (|uably 
standards  estalilisbed  under  this  subsection 
(wlielber  tlie  matter  causing  or  cxintrilmliiig 
to  sucli  reduction  is  discharged  directly  into 
such  waters  or  readies  such  waters  after 
discharge  into  tributaries  of  such  waters),  is 
subject  to  aliatemeiit  through  procedures 
specified  in  tlio  Act,  including  (after 
conferences  and  negotiations  and 
consideration  by  a  Hearing  Board)  legal 
action  in  the  courts.  Id.  at  909.’^ 

b.  The  Refuse  Act 

Since  its  original  enactment  in  1899,  the 
Refuse  Act  has  prohibited  the  discharge  of 
refuse  matter  “into  any  navigable  water  of  the 
United  States,  or  into  any  tributary  of  any 
navigable  water.”  Ch.  425,  30  Stat.  1152 
(1899).  It  also  has  prohibited  the  discharge  of 
such  material  on  the  bank  of  any  tributary 
where  it  is  liable  to  be  washed  into  a 
navigable  water.  Id.  Violators  are  subject  to 
fines  and  imprisonment.  Id.  at  1153  (codified 
at  33  U.S.C.  412).  In  1966,  the  Supreme  Court 
upheld  the  Corps’  interpretation  of  the 
Refuse  Act  as  prohibiting  discharges  that 
pollute  the  navigable  waters,  and  not  just 
those  discharges  that  obstruct  navigation. 
United  States  v.  Standard  Oil  Co.,  384  U.S. 
224,  230  (1966).  In  1970,  President  Nixon 


”  Congress  did  not  define  the  term  “navigable 
waters”  in  the  1961  Amendments,  or  in  subsequent 
FWPCA  Amendments,  until  1972. 

In  1967,  the  state  of  Arizona  created  the  Water 
Quality  Control  Council  (Council)  to  implement  the 
requirements  of  the  1965  FWPCA.  The  Council 
adopted  water  quality  standards  for  those  waters 
that  were  considered  “interstate  waters”  pmsuant 
to  the  existing  Federal  law.  The  Council  identified 
the  Santa  Cruz  River  as  an  interstate  water  and 
promulgated  water  quality  standards  for  the  river  in 
accordance  with  Federal  law. 

15  The  1966  Amendments  authorized  civil  fines 
for  failing  to  provide  information  about  an  alleged 
discharge  causing  or  contributing  to  water 
pollution.  Public  Law  89-753,  80  Stat.  1250  (1966); 
see  also  S.  Rep.  No.  414,  92d  Congress,  1st  Sess.  10 
(1972)  (describing  the  history  of  the  FWPCA). 


signed  (111  Fixocutivo  Order  directing  the 
()or]).s  (in  consultation  with  the  Federal 
Water  I’olhition  Control  Admini.stration  '“)  to 
im|)lement  a  permit  jirogram  under  section 
1 2  of  the  Rl  I A  "to  regulate  the  di.scliarge  of 
|)ollutants  and  other  refii.se  matter  into  the 
navigable  waters  of  the  I  Inited  .States  or  their 
tributaries  and  the  |>la(:ing  of  such  matter 
upon  I  boil  banks.”  l-i.O.  11574,  25  FR  19627, 
Dec.  25,  1970.  In  1971,  the  Corps 
promn4’,aled  regnlalioiis  eslablisliing  the 
Refuse  Act  I’ermil  l’rog,ram.  .2(i  l-R  (>.5(>4, 

Ii5li5,  A|iril  7,  1971.  The  regnlalioiis  made  il 
iinlawliil  to  discharge  any  polliilaiit  (except 
llio.se  flowing  from  streets  and  sewers  in  a 
li(|nid  stale)  into  a  navigable  waterway  or 
liibnlary,  except  pnr.snani  Ion  permit.  Under 
the  permit  prog,rani,  l-ll’A  advi.sed  llieCor|is 
regarding  the  consislency  ol  a  |iro|io.sed 
discharge  with  water  (|iialily  standards  and 
considerations,  and  the  ( ior|>s  evaluated  a 
permit  ap|>lical ion  for  impacts  on  anchorage, 
navigation,  and  fish  and  wildlife  resources. 

Id.  at  656(i. 

c.  The  Federal  Water  I’olhilion  ( ionirol  Act 
Amendments  of  1972 

When  Congress  jiassed  the  Federal  Water 
I’ol Intioii  Control  Act  Amendmenls  of  l*)72 
(referred  to  hereinafter  asthefiWA  orliWA), 
it  was  not  acting  on  a  blank  slate.  Il  was 
amending  existing  law  that  jirovided  fora 
Federal/.State  jirogram  to  address  water 
jiollution.  The  .Sujireme  Court  has  recognized 
that  Congress,  in  enacting  the  CWA  in  1972, 
“intended  to  rojnidiato  limits  that  had  been 
jilacod  on  federal  regulation  by  earlier  water 
Jiollution  control  statutes  and  to  exercise  its 
jiowers  under  the  Commerce  Clause  to 
regulate  at  least  some  waters  that  would  not 
be  deemed  ‘navigable’  under  the  classical 
understanding  of  that  term.”  Riverside 
Bayview  Homes,  474  U.S.  at  133;  see  also 
International  Paper  Co.  v.  Ouellette,  479  U.S. 
481,  486,  n.6  (1987). 

The  amendments  of  1972  defined  the  term 
“navigable  waters”  to  mean  “the  waters  of 
the  United  States,  including  the  territorial 
seas.”  33  U.S.C.  1362(7).  While  earlier 
versions  of  the  1972  legislation  defined  the 
term  to  mean  “the  navigable  waters  of  the 
United  States,”  the  Conference  Committee 
deleted  the  word  “navigable”  and  expressed 
the  intent  to  reject  prior  geographic  limits  on 
the  scope  of  Federal  water-protection 
measures.  Compare  S.  Conf.  Rep.  No.  1236, 
92d  Cong.,  2d  Sess.  144  (1972),  with  H.R. 
Rep.  No.  911,  92  Cong.,  2d  Sess.  356  (1972) 
(bill  reported  by  the  House  Committee 
provided  that  “[t]he  term  ‘navigable  waters’ 
means  the  navigable  waters  of  the  United 
States,  including  the  territorial  seas”);  see 
also  S.  Rep.  No.  414,  92d  Cong.,  1st  Sess.  77 
(“Through  a  narrow  interpretation  of  the 
definition  of  interstate  waters  the 
implementation  of  the  1965  Act  was  severely 
limited. .  .  .  Therefore,  reference  to  the 
control  requirements  must  be  made  to  the 
navigable  waters,  portions  thereof,  and  their 
tributaries.”).  Thus,  Congress  intended  the 
scope  of  the  1972  Act  to  include,  at  a 


’“In  December  1970,  administration  of  the 
Federal  Water  Pollution  Control  Administration 
was  transferred  from  the  Secretary  of  the  Interior  to 
EPA.  S.  Rep.  No.  414,  92d  Congress,  1st  Sess. 
(1972). 
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minimum,  the  waters  already  subject  to 
Federal  water  pollution  control  law — both 
interstate  waters  and  waters  that  are 
navigable  for  purposes  of  Federal  regulation 
under  the  Commerce  Clause.  Those  statutes 
covered  interstate  waters,  defined  interstate 
w'aters  without  requiring  that  they  be  a 
traditional  navigable  water  or  be  connected 
to  water  that  is  a  traditional  navigable  water, 
and  demonstrated  that  Congress  knew  that 
there  are  interstate  waters  that  are  not 
navigable  for  purposes  of  Federal  regulation 
under  the  Commerce  Clause. 

In  fact,  Congress  amended  the  Federal 
Water  Pollution  Control  Act  in  1961  to 
substitute  the  term  “interstate  or  navigable 
waters”  for  “interstate  waters,” 
demonstrating  that  Congress  wanted  to  be 
very  clear  that  it  was  asserting  jurisdiction 
over  both  types  of  waters:  interstate  waters 
even  if  they  were  not  navigable  for  purposes 
of  Federal  regulation  under  the  Commerce 
Clause,  and  traditional  navigable  waters  even 
if  they  were  not  interstate  waters.  At  no  point 
were  the  interstate  waters  already  subject  to 
Federal  water  pollution  control  authority 
required  to  be  navigable  or  to  connect  to  a 
traditional  navigable  water.  Further,  as 
discussed  above,  the  legislative  history 
clearly  demonstrates  that  Congress  was 
expanding  jurisdiction — not  narrowing  it — 
with  the  1972  amendments.  Thus,  it  is 
reasonable  to  conclude  that  by  defining 
“navigable  waters”  as  “the  waters  of  the 
United  States”  in  the  1972  amendments. 
Congress  included  not  just  traditionally 
navigable  waters,  but  all  waters  previously 
regulated  under  the  Federal  Water  Pollution 
Control  Act,  including  non-navigable 
interstate  waters. 

Based  on  the  statutory  definition  of 
navigable  waters,  the  requirement  of  section 
303(a)  for  water  quality  standards  for 
interstate  waters  to  remain  in  effect,  the 
purposes  of  the  Act,  and  the  more  than  three 
decades  of  Federal  water  pollution  control 
regulation  that  provides  a  context  for  reading 
those  provisions  of  the  statute,  the  intent  of 
Congress  is  clear  that  the  term  “navigable 
waters”  includes  “interstate  waters”  as  an 
independent  basis  for  CWA  jurisdiction, 
wbetber  or  not  they  themselves  are 
traditional  navigable  waters  or  are  connected 
to  a  traditional  navigable  water. 

If.  Siipivma  Court  Procadant  Supports  CWA 
Jurisdiction  Over  Interstate  Waters  Without 
Itespect  to  Navif^ability 

In  two  seminal  decisions,  tbe  .Snj)r(!me 
Court  establislnul  that  resolving  interstate 
water  ))ollution  issmss  was  a  matter  of 
I'culeial  law  and  that  the  CWA  was  the 
comprelKiiisive  regulatory  scheme  for 
addressing  interstate  wat(!r  pollution.  Illinois 
V.  Milwaukee,  4()()  II..S.  91  (1972);  City  of 
Milwaukee  V.  Illinois,  4,')1  U..S.  304  (19tt1).  In 
both  of  tbe.sf!  decisions,  tbe  ( iourt  held  that 
Fcideral  law  a])pli(!d  to  interstate  waters. 
Moreov(!r,  these  c;ases  analyzed  the 
a))))licable  l■'ederal  statutory  schemes  and 
det(irmined  that  the  provisions  of  the  Fechnal 
Water  Pollution  (iontrol  Ac:t  and  the  CWA 
regulating  water  pollution  a))plied  generally 
to  interstate  waters.  Tlu)  holdings  of  these 
cases  recognized  the  I'lideral  interest  in 
interstate  water  quality  jmllution;  and  City  of 


Milwaukee  recognized  that  CWA  jurisdiction 
extends  to  interstate  waters  without  regard  to 
navigability. 

In  Illinois  v.  Milwaukee,  the  Court 
considered  a  public  nuisance  claim  brought 
by  the  State  of  Illinois  against  the  city  of 
Milwaukee  to  address  the  adverse  effects  of 
Milwaukee’s  discharges  of  poorly  treated 
sewage  into  Lake  Michigan,  “a  body  of 
interstate  water.”  406  U.S.  at  93.  In  relevant 
part,  the  Court  held  that  the  Federal  common 
law  of  nuisance  was  an  appropriate 
mechanism  to  resolve  disputes  involving 
interstate  water  pollution.  406  U.S.  at  107 
(“federal  courts  will  be  empowered  to 
appraise  the  equities  of  suits  alleging  creation 
of  a  public  nuisance  by  water  pollution”). 

The  Court  further  noted  that  in  such  actions 
the  Court  could  consider  a  state’s  interest  in 
protecting  its  high  water  quality  standards 
from  “the  more  degrading  standards  of  a 
neighbor.”  Id. 

In  reaching  this  conclusion,  the  Court 
examined  in  detail  the  scope  of  the  Federal 
regulatory  scheme  as  it  existed  prior  to  the 
October,  1972  FWPCA  amendments.  In  its 
April,  1972  decision,  the  Court  concluded 
that  the  Federal  Water  Pollution  Control  Act 
“makes  clear  that  it  is  federal,  not  state,  law 
that  in  the  end  controls  the  pollution  of 
interstate  or  navigable  waters.”  406  U.S.  at 
102  (emphasis  added).  The  Court,  in  this 
case,  concluded  that  the  regulatory 
provisions  of  the  Federal  Water  Pollution 
Control  Act  did  not  address  the  right  of  a 
state  to  file  suit  to  protect  water  quality. 
However,  this  was  not  because  this  statute 
did  not  reach  interstate  waters.  The  Court 
specifically  noted  that  section  10(a)  of  the 
Federal  Water  Pollution  Control  Act  “makes 
pollution  of  interstate  or  navigable  waters 
subject  ‘to  abatement’  ”  406  U.S.  at  102 
(emphasis  added).  Rather,  the  Court  noted 
that  the  plaintiff  in  this  action  was  seeking 
relief  outside  the  scope  of  the  Federal  Water 
Pollution  Control  Act  and  that  statute 
explicitly  provided  that  independent  “state 
and  interstate  action  to  abate  pollution  of 
interstate  or  navigable  waters  shall  be 
encouraged  and  shall  not  ...  bo  displaced 
by  Federal  enforcement  action.”  406  U.S.  at 
104  (citing  section  10(b)  of  tbe  Federal  Water 
Pollution  Control  Act). 

In  addition,  in  Illinois  v.  Milwaukee,  the 
Court  acknowledged  that  it  was  essential  for 
Federal  law  to  resolve  interstate  water 
])ollution  disputes,  citing  with  ajjproval  the 
following  di.si:u.s.sion  from  Texas  v.  Pankey: 
Federal  common  law  and  not  the  varying 
common  law  of  the  individual  stales  is,  we 
think,  entitled  and  necessary  to  lx; 
recognized  as  a  basis  for  dealing  in  uniform 
standard  with  the  environmental  rights  of  a 
.State  against  im])ro|)er  im|)airment  by 
sources  outside  its  domain.  .  .  .  Until  the 
field  has  Ixutn  nxide  the  subject  ol 
comprelumsive  legislation  or  anthoriz(xl 
administrative  standards,  (xdy  a  federal 
common  law  basis  can  ))rovide  an  ad(X|niite 
means  for  dealing  with  such  claims  as 
alleg(xl  federal  rights. 

4()()  U..S.  at  107  n.  9,  citing  Texas  v.  Pankey, 
441  F.2d  23(i,  241-242. 

In  City  of  Milwaukee,  tbe  Court  revisited 
this  disjnde  and  addres.sed  the  expanded 
statidory  jirovisions  of  the  (iWA  regulating 


water  pollution.  The  scope  of  the  C.WA 
amendments  led  the  Court  to  reverse  its 
decision  in  Illinois  v.  Milwaukee.  In  reaching 
this  result,  the  Court  concluded  that  Congress 
had  elected  to  exercise  its  authority  under 
Federal  law  to  occupy  the  field  of  water 
pollution  regulation.  As  a  result,  the  Court 
concluded  that  there  was  no  basis  for 
maintaining  a  Federal  common  law  of 
nuisance. 

Congress  has  not  left  the  formulation  of 
appropriate  federal  standards  to  the  courts 
through  application  of  often  vague  and 
indeterminate  nuisance  concepts  and 
maxims  of  equity  jurisprudence,  but  rather 
has  occupied  the  field  through  the 
establishment  of  a  comprehensive  regulatory 
program  supervised  by  an  expert 
administrative  agency.  The  1972 
Amendments  to  the  Federal  Water  Pollution 
Control  Act  were  not  merely  another  law 
“touching  interstate  waters”.  .  .  Rather,  the 
Amendments  were  viewed  by  Congress  as  a 
“total  restructuring”  and  “complete 
rewriting”  of  the  existing  water  pollution 
legislation  considered  in  that  case. 

451  U.S.  at  317. 

The  Court’s  analysis  in  Illinois  v. 

Milwaukee  made  clear  that  Federal  common 
law  was  necessary  to  protect  “the 
environmental  rights  of  States  against 
improper  impairment  by  sources  outside  its 
domain.”  406  U.S.  at  107,  n.  9.  In  the  context 
of  interstate  water  pollution,  nothing  in  the 
Court’s  language  or  logic  limits  the  reach  of 
this  conclusion  to  only  navigable  interstate 
waters.  In  City  of  Milwaukee,  the  Court  found 
that  the  CWA  was  the  “comprehensive 
regulatory  program”  that  “occupied  the 
field”  (451  U.S.  317)  with  regard  to  interstate 
water  pollution,  eliminating  the  basis  for  an 
independent  common  law  of  nuisance  to 
address  interstate  water  pollution.  Since  the 
Federal  common  law  of  nuisance  (as  well  as 
the  .statutory  provisions  regulating  water 
pollution  in  the  Federal  Water  Pollution 
Control  Act)  applied  to  interstate  waters 
whether  navigable  or  not,  the  CWA  could 
only  occupy  the  field  of  interstate  water 
pollution  if  it  too  extended  to  non-navigable 
as  well  as  navigable  interstate  waters. 

With  regard  to  the  specifics  of  interstate 
water  pollution,  the  City  of  Milwaukee  Court 
noted  that,  in  Illinois  v.  Milwaukee,  it  had 
been  concerned  that  Illinois  did  not  have  a 
forum  in  which  it  coidd  |)rotect  its  interests 
in  abating  water  ])ollution  from  out  of  state, 
absent  the  r(x;ognition  of  luxleral  common 
law  remedi(!s.  451  U..S.  at  325.  The  Court 
then  went  on  to  analyze  in  detail  tbe  s))e(:ific 
))r(x:edures  creatcxl  by  tbe  CWA  “for  a  .Stall! 
afiecled  by  diicisions  of  a  neighboring  .Stale’s 
permil-granling  agency  to  seek  redriiss.”  451 
U..S.  at  32(i.  I'he  (ionri  imled  that  “any  .Slate 
whose  watiii's  may  Ix!  affecl(!d  by  tiu!  issuance 
of  a  ))ei'mil”  is  to  receive  notice  and  the 
op|)orlnnily  to  comment  on  the  ))ermil.  Id. 
(citing  to  CWA  section  4()2(b)(3)(5).  In 
addition  the  Court  noted  provisions  giving 
FPA  the  authority  to  veto  and  issui!  its  own 
permits  “if  a  stalemate  between  an  issuing 
and  objecting  slate  develojis.”  Id.  (citing  to 
CWA  sections  4()2(d)(2)(A),(4)).  In  light  of 
Ihesi!  jiroleclions  for  stales  affec.led  by 
interstate  wat(!r  pollution,  the  court 
concluded  that 
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|t]he  statutory  scheme  established  by 
Ciongress  provides  a  forum  for  the  pursuit  of 
such  claims  before  expert  agencies  by  means 
of  the  permit-granting  process.  It  would  be 
cpiite  inconsistent  with  this  scheme  if  federal 
courts  were  in  effect  to  “write  their  own 
ticket”  under  the  guise  of  federal  common 
law  after  permits  have  already  been  issued 
and  permittees  have  been  planning  and 
operating  in  reliance  on  them. 

451  U.S.  at  326. 

Nothing  in  the  language  or  the  reasoning  of 
this  discussion  limits  the  applicability  of 
these  protections  of  interstate  waters  to 
navigable  interstate  waters  or  interstate 
waters  connected  to  navigable  waters.  If  these 
protections  only  applied  to  navigable 
interstate  waters,  a  downstream  state  would 
be  unable  to  protect  many  of  its  waters  from 
out  of  state  water  pollution.  This  would 
hardly  constitute  a  comprehensive  regulatory 
scheme  that  occupied  the  field  of  interstate 
water  pollution. 

For  these  reasons,  the  holdings  and  the 
reasoning  of  these  decisions  establish  that  the 
regulatory  reach  of  the  CWA  extends  to  all 
interstate  waters  without  regard  to 
navigability.^^ 

C.  The  Supreme  Court's  Decisions  in 
SWANCC  and  Rapanos  Do  Not  Limit  or 
Constrain  Clean  Water  Act  Jurisdiction  Over 
Non-Navigable  Interstate  Waters 

As  noted  above,  the  Supreme  Court 
recognized  that  Congress,  in  enacting  the 
CWA,  “intended  to  repudiate  limits  that  had 
been  placed  on  federal  regulation  by  earlier 
water  pollution  control  statutes  and  to 
exercise  its  powers  under  the  Commerce 
Clause  to  regulate  at  least  some  waters  that 
would  not  be  deemed  ‘navigable’  under  the 
classical  understanding  of  that  term.” 
Riverside  Rayview,  474  U.S.  at  133;  see  also 
International  Paper  Co.  v.  Ouellette,  479  U.S. 
481,  486  n.6,  (1987).  In  Riverside  Rayview, 
and  subsequently  in  SWANCC  and  Rapanos, 
the  Court  addressed  the  construction  of  the 
C.WA  terms  “navigable  waters”  and  “the 
waters  of  the  United  States.”  In  none  of  these 
cases  did  the  Supreme  Court  address 
interstate  waters,  nor  did  it  override  prior 
Sujireme  C.ourt  precedent  which  addressed 
the  interaction  between  the  CWA  and  Federal 
common  law  to  addro.ss  pollution  of 
interstate  waters.  Therofori!,  the  .statute,  oven 
in  light  of  .S’M''AM,’(.’and  Rapanos,  does  not 
inqiose  an  additional  re(|uirement  that 
interstate  wiiters  must  he  water  that  is 
iiavigahli!  for  ])ur|)o.ses  of  Federal  regulation 
under  the  (iommerce  Clause  or  couuected  to 
water  that  is  navigable  for  iiiirposes  of 
Fitderal  regulation  under  the  Commerce 
( llause  to  he  jurisdictional  waters  for 
purposes  of  tin;  ( iWA. 

'''  Nothing  in  Knl).s(t(|nnnl  .Snpinnni  ( lonii  case  law 
rogardin);  inlnrslatn  watnrs  in  any  way  coniticl.s 
with  llin  agoncios’  int(!r|ir(!lation.  Sfc  IntirniiiliaiKil 
|•(l|H'rv.  (hwUrUc.  47<l  tI..S.  4fl1  ( 1(1(17);  Aikaiisiis 
V.  ( )kl<tlioiiui,  hUl  t)..S.  (It  (10(17).  In  liolh  ot  these 
cases,  the  ( a)nrt  detailed  liow  tlu!  ( IWA  had 
sn]i|)lanted  tlie  iMideral  conunon  law  ot  inn.sance  to 
e.stal)lish  tlie  controlling  statutory  sctieine  for 
addressing  interstate  water  ))ollntion  dis|)ntes. 
Notliing  in  either  decision  limits  the  a|)|)licahilily 
of  the  CWA  to  int(!rstate  walisr  pollntion  disputes 
involving  naviga))le  interstate  waters  or  interstate 
waters  connected  to  navigable  waters. 


At  the  outset,  it  is  worth  noting  that  neither 
SWANCC  nor  Rapanos  dealt  with  the 
jurisdictional  status  of  interstate  waters. 
Repeatedly  in  the  SWANCC  decision  the 
Court  emphasized  that  the  question 
presented  concerned  the  jurisdiction  status  of 
nonnavigable  intrastate  waters  located  in  two 
Illinois  counties.  SWANCC  531  U.S.  at  165- 
166,  171  (“we  thus  decline  to  .  .  .  hold  that 
isolated  ponds,  some  only  seasonal,  wholly 
located  within  two  Illinois  counties  fall  under 
§  404(a)  definition  of  navigable  waters  .  .  .”) 
[emphasis  added).  Nowhere  in  Justice 
Rehnquist’s  majority  opinion  in  SWANCC 
does  the  Court  discuss  the  Court’s  interstate 
water  case  law.^®  The  Court  does  not  even 
discuss  the  fact  that  CWA  jurisdictional 
regulations  identify  interstate  waters  as 
regulated  “waters  of  the  United  States.”  In 
fact,  the  repeated  emphasis  on  the  intrastate 
nature  of  the  waters  at  issue  can  be  read  as 
an  attempt  to  distinguish  SWANCC  from  the 
Court’s  interstate  water  jiu-isprudence. 

In  Rapanos,  the  properties  at  issue  were 
located  entirely  within  the  State  of  Michigan. 
547  U.S.  715,  762-764.  Thus,  the  Court  had 
no  occasion  to  address  the  text  of  the  CWA 
with  respect  to  interstate  waters  or  the 
agencies’  regulatory  provisions  concerning 
interstate  waters.  In  addition,  neither  Justice 
Kennedy  nor  the  plurality  discusses  the 
impact  of  their  opinions  on  the  Court’s 
interstate  waters  jurisprudence.  The  plurality 
decision  acknowledges  that  CWA 
jurisdictional  regulations  include  interstate 
waters.  547  U.S.  715,  724.  However,  the 
plurality  did  not  discuss  in  any  detail  its 
views  as  to  the  continued  vitality  of 
regulations  concerning  such  waters. 

Moreover,  one  of  the  analytical 
underpinnings  of  the  SWANCC  and  Rapanos 
decisions  is  irrelevant  to  analysis  of 
regulations  asserting  jurisdiction  over 
interstate  waters.  In  SWANCC,  the  Court 
declined  to  defer  to  agency  regulations 
a.sserting  jurisdiction  over  isolated  waters 
because 

[wjhere  an  administrative  interpretation  of  a 
statute  invokes  the  outer  limits  of  Congress’ 
power,  we  expect  a  clear  indication  that 
C.ongress  intended  that  result.  .  .  .  This 
requirement  .stems  from  our  prudential  desire 
not  to  needlessly  reach  constitutional  is.sues 
and  our  assunijition  that  Congress  does  not 
casually  authorize  ailmini.strative  agencies  to 
interjiret  a  statute  to  jnish  the  limit  of 
Congressionid  authority.  .  .  .  'I'his  concern  is 
heightened  where  the  administrative 
inter))retation  alerts  the  federal-state 
framework  hy  permitting  fedend 
encroachnumt  n|)on  a  traditional  stale  j)ower. 
531  l)..S.  at  172-173  (citations  omitted). 

However,  the  Court’s  analysis  in  Illinois  v. 
Milwaukee  and  City  of  Milw<aikee  makes 
clear  that  Congress  has  broad  aiilhorily  to 
crtidle  I'ederal  law  to  nisolve  interstate  water 
pollution  dis|)iiles.  As  discussed  above,  the 
Court  ill  Illinois  V.  Milwaukee,  invited  fiirlher 
l''ederal  legislation  to  address  interstate  water 
|iolhition,  and  in  so  doing  concluded  that 
.Stale  law  was  not  an  a|)|)ro))riale  basis  for 
addressing  interstate  water  |)olluliou  is.sues. 
4()()  U.S.  at  107  II.  9  [eiting  Texas  v.  Pankey, 


'"It  is  worlti  noting  the  lii.stice  Kehiupiist  was 
iilso  the  milhor  of  City  of  Milwmikoe. 


441  F.2d  236,  241-242).  In  City  of 
Milwaukee,  the  Court  indicated  that  central 
to  its  holding  in  Illinois  v.  Milwaukee  was  its 
concern  “that  Illinois  did  not  have  any  forum 
to  protect  its  interests  [in  the  matters 
involving  interstate  water  pollution].”  451 
U.S.  325.  As  discussed  above,  the  Court  cited 
with  approval  the  statutory  provisions  of  the 
CWA  regulating  water  pollution  as  an 
appropriate  means  to  address  that  concern. 

The  City  of  Milwaukee  and  Illinois  v. 
Milwaukee  decisions  make  clear  that 
assertion  of  Federal  authority  to  resolve 
disputes  involving  interstate  waters  does  not 
alter  “the  Federal-State  framework  by 
permitting  Federal  encroachment  on  a 
traditional  State  power.”  531  U.S.  at  173. 

“Our  decisions  concerning  interstate  waters 
contain  the  same  theme.  Rights  in  interstate 
streams,  like  questions  of  boundaries,  have 
been  recognized  as  presenting  Federal 
questions.”  Illinois  v.  Milwaukee,  406  U.S.  at 
105  (internal  quotations  and  citations 
omitted). 

The  Supreme  Court’s  analysis  in  SWANCC 
and  Rapanos  materially  altered  the  criteria 
for  analyzing  CWA  jurisdictional  issues  for 
wholly  intrastate  waters.  However,  these 
decisions  by  their  terms  did  not  affect  the 
body  of  case  law  developed  to  address 
interstate  waters.  The  holdings  in  the 
Supreme  Court’s  interstate  waters 
jurisprudence,  in  particular  City  of 
Milwaukee,  apply  CWA  jurisdiction  to 
interstate  waters  without  regard  to,  or 
discussion  of,  navigability.  In  City  of 
Milwaukee,  the  Court  held  that  the  CWA 
provided  a  comprehensive  statutory  scheme 
for  addressing  the  consequences  of  interstate 
water  pollution.  Based  on  this  analysis,  the 
Court  expressly  overruled  its  holding  in 
Illinois  V.  Milwaukee  that  the  Federal 
common  law  of  nuisance  would  apply  to 
resolving  interstate  water  pollution  disputes. 
In.stead,  the  Court  held  that  such  disputes 
would  now  be  resolved  through  application 
of  the  statutory  provisions  of  the  CWA 
regulating  water  pollution. 

It  would  bo  unreasonable  to  interpret 
.SWANCC  or  Rapanos  as  overruling  City  of 
Milwaukee  with  respect  to  CWA  jurisdiction 
over  non-navigahle  interstate  waters.  Such  an 
interjiretation  would  result  in  no  law  to 
apjily  to  water  jiollution  disputes  with  regard 
to  such  waters,  unless  one  were  to  a.ssume 
that  the  Court  intended  (without  di.scnssion 
or  analysis)  to  restore  the  Federal  common 
law  of  mii.saiice  as  the  law  to  a|)])ly  in  such 
mailers.  Moreover,  .S' WAM.’f.’ and  Rapanos 
acknowledge  that  CWA  regulatory 
jurisdiction  extends  to  at  least  some  non- 
navigahle  waters.  See,  e.g.,  547  U..S.  at  779 
(Kennedy,  ).).  Neither  the  ,SWANf,'(,’ Court 
nor  the  |)hii'ality  or  Kennedy  o]iinions  in 
Rapanos  )iiir|>orls  to  set  out  the  complete 
lionndai'ies  of  CWA  jurisdiction.  See,  e.g., 

547  U..S.  at  731  (“|w|e  need  not  decide  the 
precise  extent  to  which  the  (|nalifiers 
‘navigable’  and  ‘of  the  United  .Stales’  leslricl 
the  coverage  of  the  Act.”)  (|)lnrality  o|)inion). 

In  addition,  as  the  .Siqireme  Court  has 
repeatedly  admonished,  if  a  .Sujireme  Court 
jirecedent  has  direct  iqijilication  in  a  case  yet 
a])])ears  to  rest  on  a  rationale  rejected  in  some 
other  lino  of  decisions,  lower  courts  should 
follow  the  case  which  directly  controls. 
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leaving  to  the  Supreme  Court  the  prerogative 
of  overruling  its  precedents.  Agostino  v. 

Felton,  521  U.S.  203,  237  (1997);  United 
States  V.  Hatter.  532  U.S.  557,  566-567 
(1981).  Moreover,  when  the  Supreme  Court 
overturns  established  precedent,  it  is  explicit. 
See,  Lawrence  V.  Texas,  539  U.S.  558,  578 
[‘‘Bowers  was  not  correct  when  it  was 
decided,  and  it  is  not  correct  today.  It  ought 
not  to  remain  binding  precedent.  Bowers  v. 
Hardwick  should  be  and  now  is  overruled.”). 

D.  The  Agencies’  Longstanding  Interpretation 
of  the  Term  “Navigable  Waters”  To  Include 
“Interstate  Waters” 

KPA,  the  agency  charged  with 
implementing  the  CWA,  has  always 
interpreted  the  1972  Act  to  cover  interstate 
waters.  Final  Rules,  38  FR  13528,  May  22, 

1973  (the  term  “waters  of  the  United  States” 
includes  “interstate  waters  and  their 
tributaries,  including  adjacent  wetlands”). 
While  the  Corps  of  Fngineers  initially  limited 
the  scope  of  coverage  for  purpo.ses  of  section 
404  of  the  (;WA  to  those  waters  that  wen! 
sul)j»!ct  to  th(!  Riv(!rs  and  Harbors  Ac:t  of  189t), 
after  a  lawsuit,  the  (iorjjs  anuiiided  its 
legiilalioiis  to  |)rovide  for  the  .same  defiiiilioii 
of ‘‘wat(!rs  ol  IIk!  United  .Slates”  that  Id’A’s 
regulations  had  always  (istablisluid.  In  1975, 
tin!  Corps’  I'evised  regulations  delined 
"navigable  waters”  to  include  “|i|nlerslale 
waters  landward  to  their  ordinary  high  water 
mai'k  and  n|i  to  their  headwiders.”  In  their 
linal  lilies  proninigated  in  t977,  the  ( ioi  jis 
adopted  FI’A's  definition  and  included 
within  the  definition  of  “waters  id  the  t  liiited 
.States"  “interstate  waters  and  their 
1 1  ilintai  ies,  iiichiding,  adjacent  wetlainhc" 

I'he  |ireanihle  provided  an  explanation  for 
the  iiichision  (d  interstate  waters: 
file  affects  |sic|  of  water  iiollntion  in  one 
■date  can  advenail  y  a  Meet  the  (pad  it  y  of  t  he 
waters  in  aiadher,  particularly  if  the  waters 
involved  are  interstate.  l‘rior  to  the  FWI’t  iA 
amendments  (d  t972,  most  federal  statutes 
|>ertainiiig,  to  water  (piality  were  limited  to 
interstate  waters.  We  have,  therefore, 
included  this  third  category  ciaisistent  with 
the  Federal  government's  traditional  role  to 
protect  these  waters  from  the  standpoint  of 
water  (|nality  and  the  ohvions  effects  on 
interstate  commerce  that  will  occur  through 
|)ollnlion  (d  interstate  waters  and  tlniir 
tributaries. 

Final  Rules,  42  FR  37122,  jiily  1*1,  1977. 

'I'Ih!  legislative  history  similarly  jirovides 
sujiport  for  the  agencies’  int(!r])r(!tntion. 
Congress  in  1972  concluded  that  the 
mechanism  for  controlling  discharges  and, 
thereby  abating  pollution,  under  the  FWPCiA 
and  Refuse  Act  “has  been  inadetpiate  in 
every  vital  aspect.”  S.  Rep.  No.  414,  92d 
Cong.,  1st  Sess.  7  (1972).  The  Senate 
Committee  on  Public  Works  reported  that 
development  of  water  quality  standards, 
assigned  to  the  states  under  the  1965  FWPCA 
Amendments,  “is  lagging”  and  the  “1948 
abatement  procedures,  and  the  almost  total 
lack  of  enforcement,”  prompted  the  search 
for  “more  direct  avenues  of  action  against 
water  polluters  and  water  pollution.”  Id.  at 
5.  The  Committee  further  concluded  that 
although  the  Refuse  Act  permit  program 
created  in  1970  “seeks  to  establish  this  direct 
approach,”  it  was  too  weak  because  it 


applied  only  to  industrial  polluters  and  too 
unwieldy  because  the  authority  over  each 
permit  application  was  divided  between  two 
Federal  agencies.  See  id.  at  5;  see  also  id.  at 
70-72  (discussing  inadequacies  of  Refuse  Act 
program). 

In  light  of  the  poor  success  of  those 
programs,  the  Committee  recommended  a 
more  direct  and  comprehensive  approach 
which,  after  amendment  in  conference,  was 
adopted  in  the  1972  Act.  The  text,  legislative 
history  and  purpose  of  the  1972 
Amendments  all  show  an  intent — through 
the  revisions — to  broaden,  improve  and 
strengthen,  not  to  curtail,  the  Federal  water 
pollution  control  program  that  had  existed 
under  the  Refuse  Act  and  FWPCA. i'-’  The 
1972  FWPCA  Amendments  were  “not  merely 
another  law  ‘touching  interstate  waters’  ”  but 
were  “viewed  by  Congress  as  a  ‘total 
restructuring’  and  ‘complete  rewriting’  of  the 
existing  water  pollution  legislation.” 

As  the  legislative  history  of  the  1972  Act 
confirms,  (iongress’  use  of  the  term  “waters 
of  the  United  .States”  was  intended  to 
re])ndiate  earlier  limits  on  the  reach  of 
Federal  water  jxillution  efforts:  “The 
conferees  fully  intend  that  the  term 
‘navigable  walers‘  he  giviiii  IIk!  hroadesi 
possible  coiislilnlional  iiiterprelation 
nnencnmhered  hy  agency  delerminalioiis 
which  have  been  made  or  may  he  made  for 
adminislralive  imiposes,”  Stu-S.  (lonf.  Rep. 
No.  1231.,  92(1  Cong.,  2il  Sess.  144  ( 1972).  The 
1  louse  and  .Senale  ( lommillee  Repoils  liiilher 
ehiciilale  ihe  ( ioiilerence  ( iommillee’s 
ralionale  loi  removing,  ihe  word  "navig,ahle” 
Irom  Ihe  deliiiilion  ol  “navi)', able  waler;:,”  in 
.3.3  U..S.(  I.  1 .3li2( 7).  I  he  .Senate  re|iorl  fJated: 

I'he  control  stiiite|>y  ol  the  Act  extend.',  to 
navij'iihle  wider.':.  I'he  ihilinition  (d  this  term 
means  the  navi)',ahle  waters  id  the  I  Inited 
.'dates,  portions  llniriiid,  trihntaries  thereid, 
and  includes  Ihe  liirrilorial  seas  and  Ihe  ( ireat 
l.ak(!S.  Thron)',h  a  narrow  inlerprelalion  ol  Ihe 
delinition  id  iiderslale  waters  Ihe 
implemenlalion  of  the  I9li5  Act  was  severely 
limited.  Water  moves  in  hydrolo)pc  cycles 
and  it  is  es.siiidial  that  dischar)>,e  of  pidinlanis 
he  conlroll(!d  at  Ihe  source.  Therefore, 
I’eferitnci!  to  Ihe  control  reipiiremeids  imisl  he 
made  Ihe  navigable  wahtrs,  porlimis  thereof, 
and  their  trihntaries. 

See  S.  R(!p.  414,  92d  Cong.,  Isl  Sess.  77 
(1971);  see  (d so  lI.R.  Rep.  No.  911, 92d  Cong., 


'".See  id.  Ill  9  (‘"TIk!  s(:e|)()  of  the  1(199  Refuse  Act 
is  hreiidened;  the  iidniinislnilive  (:a|)ahility  is 
strengthened.”);  id.  at  4.3  (“Much  of  Ihe 
(iennnillee’s  lime  devoted  to  this  Act  centered  on 
an  effort  to  resolve  the  existing  water  (|nality 
))regrain  and  the  separate  jiolhitien  program 
developing  undiir  the  1(199  Refuse  Act.”),  (iongress 
made  an  effort  “to  weave”  the  Refu.se  Act  permit 
program  into  the  1972  Amendments,  id.  at  71,  as 
the  statutory  text  shows.  Sea  33  U.S.C.  1342(a) 
(providing  that  each  application  for  a  permit  under 
33  U.S.C.  407,  pending  on  October  18,  1972,  shall 
be  deemed  an  application  for  a  permit  under  33 
U.S.C.  1 342(a)). 

City  of  Milwaukee  V.  Illinois,  451  U.S.  at  317; 
see  also  id.  at  318  (holding  that  the  CWA  precluded 
Federal  common-law  claims  because  “Congress’ 
intent  in  enacting  the  [CWA]  was  clearly  to 
establish  an  all-encompassing  program  of  water 
pollution  regulation”);  Middlesex  County  Sewerage 
Auth.  v.  National  Sea  Clammers  Ass’n,  453  U.S.  1, 
22  (1981)  (existing  statutory  scheme  “was 
completely  revised”  by  enactment  of  the  CWA). 


2d  Sess.  131  (1972)  (“The  Committee  fully 
intends  that  the  term  “navigable  waters”  be 
given  the  broadest  possible  constitutional 
interpretation  unencumbered  by  agency 
determinations  which  have  been  made  or 
may  be  made  for  administrative  purposes.”). 
These  passages  strongly  suggest  that  Congress 
intended  to  expand  Federal  protection  of 
waters.  There  is  no  evidence  that  Congress 
intended  to  exclude  interstate  waters  which 
were  protected  under  Federal  law  if  they 
were  not  water  that  is  navigable  for  purposes 
of  Federal  regulation  under  the  Commerce 
Clause  or  connected  to  water  that  is 
navigable  for  purposes  of  Federal  regulation 
under  the  Commerce  Clause.  Such  an 
exclusion  would  he  contrary  to  all  the  .stated 
goals  of  Congress  in  enacting  the  sweeping 
amendments  which  became  the  CWA. 

The  CWA  was  enacted  in  1972.  EFA’s 
contemporaneous  regulatory  definition  of 
“waters  of  the  United  .States,”  jiromulgated 
in  1973,  incluchid  interstate  waters.  The 
(hifinition  has  b(!(!n  Fl’A’s  interjiretalion  of 
the  g(!ogra))hic  jurisdictional  .sco|)(!  of  lh(! 
CWA  for  a])])roximat(!ly  40  years.  Congriiss 
has  also  l)(!en  aware  of  and  has  sup|)orled  tlu! 
Agency’s  longstimding  inl(!r)iretalion  of  Ihe 
CWA.  “Where  ‘an  agency’s  sliilnloiy 
consli nction  has  been  fully  hronghi  to  Ihe 
allenlioii  of  Ihe  public  and  Ihe  ( ioiigress,  and 
Ihe  latter  has  not  son)', hi  to  alter  that 
iiilerpriilalioii  allhon)’h  it  has  inneniled  Ihe 
slalnie  in  other  I'especls,  then  |iresniiiahly  Ihe 
le)',islal i ve  iiileiil  ha.'i  been  coireclly 
(I  i.'icei  lied.  ’  “  North  I  liivrn  Ho(n(l  of 
luliicdlion  V.  Itcll,  102  4!i1>  I  I..S.  .'it  2,  !i3.'i 
(  ltl(12)  [ipioting  llnileil  Slides  v.  Uolherjunl, 

44  2  I  I..S.  .544  II.  to  (  1979)  ( iiilei mil  (piole;; 
om  illeil  I). 

'The  1977  aiiieiidiiieiils  to  Ihe  (  !WA  were 
I  he  result  ol  ( ioii)’,iess’  lhoion)’,h  aiialy.'a!.  ol 
Ihe  scojie  ol  ( iWA  jiii  i.'alicl  ion  in  li)>,hl  ol  T3’A 
and  ( ioi  ps  ie)’,nlalioie;.  The  197.5  inlei  iiii  linal 
ii!)',nlalion.';  |iroiiinl);aled  hy  Ihetioips  in 
response  to  NIIIHIv.  ('.oUowoyS'  aroused 
coieadeiahle  coii)',res.sioiial  i  iilei esi .  I  leai  iii)’,s 
on  IhesnhjecI  of  section  404  jiirisdiclion 
were  held  in  holh  Ihe  I  loose  and  Ihe 
.Senate. An  aniendnieni  to  liinil  Ihe 
)',eo)',ra|>hic  reach  of  .section  404  to  waters  that 
are  navigahh!  for  |inrposes  of  Federal 
re)’,nlalion  ninhir  the  ( !onnnerc(!  (  Hanses  and 
their  adjacent  wetlands  was  jiassed  hy  the 
House,  123  (iong.  R(!C.  10434  (1977),  def(!aled 
on  the  floor  of  th(!  .Senalt!,  123  Cong.  R(!C. 
2(>728  (1977),  and  (iliminated  hy  IIk! 
Conference  Committee,  11. R.  Conf.  Re|).  !)5- 
830,  95lh  Cong.,  I.st  Stiss.  97-105  (1977). 
Congress  rej(!cted  the  jirojiosal  to  limit  the 
geograjihic  reach  of  .section  404  because  it 
wanted  a  jjermit  system  with  “no  gaps”  in  its 
protective  sweep.  123  Cong.  Rec.  26707 
(1977)  (remarks  of  Sen.  Randolph).  Rather 
than  alter  the  geographic  reach  of  .section 


40  FR  31320,  31324  (July  25,  1975). 

22  Section  404  of  the  Federal  Water  Pollution 
Control  Act  Amendments  of  1972:  Hearings  Before 
the  Senate  Comm,  on  Public  H'ork.s,  94th  Cong.,  2d 
Sess.  (1976);  Development  of  New  Begulations  by 
the  Corps  of  Engineers,  Implementing  Section  404 
of  the  Federal  Water  Pollution  Control  Act 
Concerning  Permits  for  Disposal  of  Dredge  or  Fill 
Material:  Hearings  Before  the  Subcomm.  on  Water 
Besources  of  the  House  Comm,  on  Public  Works 
and  Transportation,  94th  Cong.,  1st  Sess.  (1975). 
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404,  Congress  amended  the  statute  by 
exempting  certain  activities — most  notably 
certain  agricultural  and  silvicultural 
activities — from  the  permit  requirements  of 
section  404.  See  33  U.S.C.  1344(f). 

Other  evidence  abounds  to  support  the 
conclusion  that  when  Congress  rejected  the 
attempt  to  limit  the  geographic  reach  of 
section  404,  it  was  well  aware  of  the 
jurisdictional  scope  of  EPA  and  the  Corps’ 
definition  of  “waters  of  the  United  States.” 

For  example.  Senator  Baker  stated  (123  Cong. 
Rec.  26718  (1977)): 

Interim  final  regulations  were  promulgated 
by  the  [Cjorps  [on]  July  25,  1975.*  *  * 
Together  the  regulations  and  [EPA] 
guidelines  established  a  management 
program  that  focused  the  decisionmaking 
])roco.ss  on  significant  threats  to  aquatic  areas 
while  avoiding  unnecessary  regulation  of 
minor  activities.  On  Jidy  19,  1977,  the 
|Clor])s  revised  its  regulations  to  further 
streamline  the  ])rograin  and  c;orre(:t  sevtjral 
misunderstandings.  *  *  * 

Continuation  of  the  c;omj)rehen.sive  coverage 
oi  this  program  is  essential  for  the  ))rot(!clion 
of  the  acpiatic  envirommmt.  'I'he  <m(:e 
.seemingly  separable  types  of  a(|nali(:  systems 
are,  we  now  know,  inleri'elaled  and 
inlerdependeni .  W(!  camiol  expect  to 
pi'eserve  the  remaining  (pialilies  of  oni'  walei' 
Kisonrces  willioiil  providing,  appro|)riale 
|)i'oleclion  foi'  llie  entire  reiaunce. 
t'iarlier  jnri.sdict ional  approaches  under  the 
IKiveis  and  I  larhors  Act  |  estahl i.shed  artificial 
ami  (dteii  arhitiaiy  homlda^ie^:.  .  .  . 

Tin.'.  Ieg,i.slat i ve  histoiy  leaves  no  loom  loi 
donht  that  (  long, less  was  aware  ol  the 
ag,eiii:ie.s'  delinitioii  ol  iiavig,ahle  waters. 

While  there  was  i  out rovei sy  over  the 
assertion  ol  jiii  i.sdii  l ion  over  all  adjacent 
wet  lands  and  .some  non  adjacent  wet  la  inks , 
the  ag,enc ills'  a.s.sert  ion  ol  ( IW A  jnri.sdict  ion 
over  interstate  water.s  was  imcontroversial. 

I‘inally,  the  constitutional  concern.s  which 
led  the  .Supreme  ( loiirt  to  decline  to  deler  to 
ag.ency  reg,idal ions  in  .S’MMA/f.Y.'and  lUipaiuis 
are  not  |iresent  here  where  the  ag,ency  is 
asserting,  jnri.sdict  ion  over  interstate  water.s. 

In  SWANt !( I,  the  ( loiirt  declined  to  defer  to 
agency  reg,iilation.s  asserting,  jurisdiction  over 
non  adjacent,  noicmivigahle,  intrastate 
waters  hecan.se  the  Court  felt  such  an 
iiiterjiretation  of  the  statute  invoked  the  outer 
limits  of  Congress’  jiower.  The  Court's 
concern  “is  heightened  whore  the 
administrative  inter|)retation  alters  the 
federal-state  framework  by  jiermitling  federal 
encroachment  u])on  a  traditional  state 
))ower.”  531  U.S.  at  172-173  (citations 
omitted).  Authority  over  interstate  waters  is 
scpiarely  within  the  bounds  of  Congress’ 
Commerce  Clause  powers.^-’  Further,  the 
Federal  Covernment  is  in  the  best  position  to 
address  issues  which  may  arise  when  waters 
cross  state  boundaries,  so  this  interpretation 
does  not  disrupt  the  F’ederal -State  framework 
in  the  manner  the  Supreme  Court  feared  that 
the  assertion  of  jurisdiction  over  a  non- 
adjacent,  non-navigable,  intrastate  body  of 
water  based  on  the  presence  of  migratory 
birds  did.  The  Supreme  Court’s  analysis  in 


In  Illinois  v.  Milwaukee,  the  Supreme  Court 
noted  that  “Congress  has  enacted  numerous  laws 
touching  interstate  waters.”  406  U.S.  at  101. 


Illinois  V.  Milwaukee  and  City  of  Milwaukee 
makes  clear  that  Congress  has  broad 
authority  to  create  Federal  law  to  resolve 
interstate  water  pollution  disputes. 

Therefore,  as  discussed  in  Section  II.B  above, 
it  is  appropriate  for  the  agencies  to  adopt  an 
interpretation  of  the  extent  of  CWA 
jurisdiction  over  interstate  waters  that  gives 
full  effect  to  City  of  Milwaukee  unless  and 
until  the  Supreme  Court  elects  to  revisit  its 
holding  in  that  case. 

Thus,  based  on  the  language  of  the  statute, 
the  statutory  history,  the  legislative  history, 
and  the  caselaw,  the  agencies’  continue  their 
longstanding  interpretation  of  “navigable 
waters”  to  include  interstate  waters. 

Tributaries 

In  Hapanos,  justice  Kennedy  reasoned  that 
Itiverside  liayview  and  SWANCC  "establish 
the  framework  for”  determining  whether  an 
a.sserlion  of  regulatory  jurisdiction 
constitutes  a  reasonable  interpretation  of 
“navigable  water.s” — "the  connection 
between  a  non-navigable  water  or  wetland 
and  a  navigable  water  may  be  .so  close,  or 
potentially  .so  close,  that  the  ( imps  may  deem 
the  water  or  wetland  a  ‘navigable  water' 
ninler  the  Act;”  and  ''|a|b.senl  a  significant 
nexus,  jurisdiction  ninler  the  Act  is  lacking.” 
54  7  I  I..S.  at  767.  “The  reipiireil  nexus  iiiiist 
be  assessed  in  terms  ol  the  statute's  g,oals  and 
purposes.  ( long, less  enacted  llie  law  In 
'le.sliire  and  niaiiilaiii  llie  clieiiiical,  physical, 
and  hiolog,ical  inleg, rily  iil  the  Niiliim’s 
waler.s,’  lilt  I  l..'k(  I.  I'.''!)  I  (a),  and  il  pni.siied 
dial  tihjei.live  by  le.siricliiif’,  dnm|iiiig,  and 
lilbiig,  in  'iiavig,able  waler.s,'  .secliiin.s  III  I  1(a). 
II162(  I’.t)”  Id.  al  V'/'.l.  "Iie.lice  Kennedy 
ciim  bided  dial  die  lerm  "waler.s  id  die 
I  liiiled  .Males”  eni  itiii pas.ses  wellands  and 
oilier  waler.s  dial  "pos.ses.s  a  ‘.sig,ii i ticaiil 
nexus'  In  waler.s  dial  are  or  were  mivig,able 
ill  lad  or  dial  could  reasonably  be  so  made" 
III.  ii\  759.  I  le  birlbei  concluded  dial 
wellands  pos.ses.s  die  rei|ni;.ile  sig,iiilicanl 
nexus;  "if  Ibe  wellands,  eillier  alone  or  in 
coiiibinalion  willi  similarly  silmiled 
|wel  lands)  in  die  region,  sig,nilicandy  ailed 
die  cbeniical,  physical,  and  biolog, ical 
iiilegrily  of  oilier  covered  walers  more  readily 
miderslood  as  'navigable.'  ”  Id.  al  78(1. 

While  Jnslice  Kennedy’s  opinion  focused 
on  adjacent  wetlands  in  light  of  die  fads  of 
the  ca.ses  before  him,  the  agencies 
determined  it  was  reasonable  and 
appropriate  to  midertake  a  detailed 
exiiminatioii  of  the  scientific  literature  to 
determine  whether  tributaries,  as  a  category 
and  as  the  agencies  j)roposo  to  define  them, 
significantly  affect  the  chemical,  j)hysical,  or 
biologit:al  integrity  of  downstream  navigable 
water.s.  interstate  water.s,  or  territorial  seas 
into  which  they  flow.  Based  on  this  extensive 
analysis,  the  agencies  concluded  that 
tributaries  with  bed  and  banks,  and  ordinary 
high  water  marks,  alone  or  in  combination 
with  other  tributaries,  as  defined  by  the 
proposed  regulation,  in  the  watershed 
perform  these  functions  and  should  be 
considered,  as  a  category,  to  be  "waters  of  the 
United  States.” 

The  assertion  of  jurisdiction  over  this 
category  of  waters  is  fully  consistent  with 
Justice  Kennedy’s  opinion  in  Rapanos. 
“Justice  Kennedy  concluded  that  the  term 


“waters  of  the  United  States”  encompasses 
wetlands  and  other  waters  that  “possess  a 
‘significant  nexus’  to  waters  that  are  or  were 
navigable  in  fact  or  that  could  reasonably  be 
so  made.”  Id.  at  759.  With  respect  to 
tributaries.  Justice  Kennedy  rejected  the 
plurality’s  approach  that  only  “relatively 
permanent”  tributaries  are  within  the  scope 
of  CWA  jurisdiction.  He  stated  that  the 
plurality’s  requirement  of  “permanent 
standing  water  or  continuous  flow,  at  least 
for  a  period  of ‘some  months’ .  .  .makes 
little  practical  sense  in  a  statute  concerned 
with  downstream  water  quality.”  Id.  at  769. 
Instead,  Justice  Kennedy  concluded  that 
“Congress  could  draw  a  line  to  exclude 
irregular  waterways,  but  nothing  in  the 
statute  suggests  it  has  done  so;”  in  fact,  he 
stated  that  Congress  has  done  “Iqjuite  the 
opposite  .  .  ..”  Id.  at  769.  Further,  Justice 
Kennedy  concluded,  based  on  “a  full  reading 
of  the  dictionary  definition”  of  “waters,”  that 
“the  Corps  can  reasonahly  interpret  the  Act 
to  cover  the  paths  of  such  iinpernuinent 
siniains.”  Id.  at  770  (enqihasis  added). 

Moreover,  )iisti(:e  Kennedy’s  opinion  did 
not  reject  Ibe  agencies’  existing  regulations 
governing  tributaries.  The  consolidated  cases 
in  Hapanos  involved  discharges  into 
ivct/om/.s' adjacent  to  nonnavigable  tributaries 
and,  tberelore,  justice  Kennedy’s  analysis 
iociised  on  Ibe  reipiisile  sbowing  lor 
wri lands,  jnslice  Kennedy  described  Ibe 
(imps'  slandard  tor  a.sserliiig,  jiirisdiclioii  over 
Il  ibiilai  ins:  "Ibe  ( ioi  ps  deems  a  water  a 
tiibiilary  il  il  leed;.  inin  a  li  ad  il  iiimil 
mivi)’,able  walei  (or  a  liibiilary  Ibereiil)  ami 
pos.sesses  an  (inlimiiy  bi)',li  walei  mark  .  .  .." 
Id.  al  781 .  see  also  id  i\\  7I>I .  I  le 
ai  km)wledg,ed  Ibal  Ibi.s  leqiiireiiieiil  el  a 
peiceplible  oiilimiiy  bi)',b  walei  mark  tor 
epliemeral  .si reams,  (>.5  k'K  17.828,  Marcb  9, 
7000,  "|a|ssiniiiii|’  il  is  siibjeci  to  reasonably 
coii.si.sleni  application,  .  .  .  may  W'ell  provide 
a  reasonable  mea.siire  ol  wliellier  specilic 
minor  Iribiilaries  bear  a  snilicieiil  nexus  wilb 
oilier  reg,iilaled  walers  to  coiisliliile  navig.able 
walers  under  I  be  Act."  (>47  I  I..S.  al  78 1 ,  see 
also  id.  al  7(il.  Willi  respect  to  wellands, 
jiistice  Kennedy  concluded  Ibal  the  breadlli 
of  Ibis  slandard  lor  Iribiilaries  |irecluded  use 
ol  adjacency  lo  sncb  Iribiilaries  as  tbe 
determinative  measure  of  wbetber  wellands 
adjacent  to  siicli  tributaries  "are  likely  lo  play 
an  iin|>orlanl  role  in  the  integrity  of  an 
aipialic  system  coni|)rising  navigable  walers 
as  traditionally  understood.”  Id.  at  781.  lie 
did  not,  however,  reject  the  Corjjs’  use  of 
“ordinary  high  water  mark”  to  assert 
regulatory  jurisdiction  over  tributaries 
Ihem.solves.  Id. 

In  the  foregoing  j)assnge  regarding  the 
exi.sting  regulatory  .standard  for  ephemeral 
streams.  Justice  Kennedy  also  provided  a 
“but  see”  citation  to  a  2004  U.S.  Ceneral 
Accounting  Office  (now  the  U.S.  Government 
Accountability  Office)  (GAO)  report  “noting 
variation  in  results  among  Gorps  district 
offices.”  Id.  In  2005,  the  Gorps  issued  a 
regulatory  guidance  letter  (RGL  05-05)  to 
Gorps  districts  on  OHWM  identification  that 
was  designed  to  ensure  more  consistent 
practice.  The  Gorps  has  also  issued 
documents  to  provide  additional  technical 
assistance  for  problematic  OHWM 
delineations.  See,  e.g.,  R.W.  Lichvar  and  S.M. 
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I  iniMiil  niiiny  ol  llin  ini.iinsi.'iinni  inn  in|ioilnil 
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ill  III!)  ( Il  IWM.  'I'lin  |iid|io.sn(l  ilnlinil  ion  iil.'io 
proviilns  ii  iioii  nxninsivn  li.sl  ol  nxinii|iln.s  ol 
lirniik.s  ill  llin  ( )l  IWM  lo  iis.si.sl  in  cinin  ly  iiinl 
coiisisiniil  ly  ilntni  iiiiiiiii)’  wliiil  innnis  llin 
(Inliiiilioii  ol  Irilinliiry. 

Mo.sl  riimliimniiliilly,  llin  ii^niicin.s  linlinvn 
lliiil  llin  .sciniililic  lilnriiliirn  (Iniimii.slniln.s  lliiil 
li'ilinliii'in.s,  ns  n  cnln^ory  mill  ns  llin  n^niicins 
|iro|iosn  lo  ilnlinn  lliniii,  iilny  n  crilicnl  roln 
ill  llin  iiiln^rily  ol  n(|nnli(:  sysiniiis  coiiiprisiii^ 
Irndilioiinl  iinvi^nliln  wninrs  nnd  iiiinrsinin 
wnlnrs,  nnd  llinmlorn  nrn  "wninrs  ol  llin 
I  liiilnd  Slnlns"  williin  llin  innniiiiig  ol  llin 
(iinnn  Wnlnr  Acl. 

AdjiiciMil  Wnlors 

Tlu)  C'.WA  (!X])li(;illy  nslnlilislios  milliority 
ovnr  ndjnconi  wotiniids.  IJndor  soction  4l)4{f’), 
sintos  arc  nulhori/.od  to  nssunio  rospoiisibility 
for  administration  of  tho  section  404 
pennitting  program  with  respect  to 
"navigable  waters  (other  than  those  waters 
which  are  presently  used,  or  are  susceptible 
to  use  in  their  natural  condition  or  by 
reasonable  improvement  as  a  means  to 
transport  interstate  or  foreign  commerce 
shoreward  to  their  ordinary  high  water  mark, 
including  all  waters  which  are  subject  to  the 
ebb  and  flow  of  the  tide  shoreward  to  their 
mean  high  water  mark,  or  mean  higher  high 
water  mark  on  the  west  coast,  including 
wetlands  adjacent  thereto).’’  33  U.S.C. 
1344(g)(1)  (emphasis  added).  While  this 
provision  mainly  serves  as  a  limitation  on  the 
scope  of  waters  for  which  states  may  be 
authorized  to  issue  permits,  it  also  shows 
that  Congress  was  concerned  with  the 
protection  of  adjacent  wetlands  and 
recognized  their  important  role  in  protecting 
downstream  traditional  navigable  waters. 
Indeed,  the  existing  definition  of  adjacency 
was  developed  in  recognition  of  the  integral 
role  wetlands  play  in  broader  aquatic 
ecosystems: 

The  regulation  of  activities  that  cause  water 
pollution  cannot  rely  on  .  .  .  artificial  lines 
.  .  .  but  must  focus  on  all  waters  that 
together  form  the  entire  aquatic  system. 

Water  moves  in  hydrologic  cycles,  and  the 
pollution  of  this  part  of  the  aquatic  system, 
regardless  of  whether  it  is  above  or  below  an 
ordinary  high  water  mark,  or  mean  high  tide 
line,  will  affect  the  water  quality  of  the  other 
waters  within  that  aquatic  system.  For  this 
reason,  the  landward  limit  of  Federal 
jurisdiction  under  Section  404  must  include 
any  adjacent  wetlands  that  form  the  border 
of  or  are  in  reasonable  proximity  to  other 
waters  of  the  United  States,  as  these  wetlands 
are  part  of  this  aquatic  system. 
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In  nplinliliii)’,  I  lin  (  ini  ps'  jn(l)’,innnl  iilinni 
llin  I  ninl  inn.':li  1  |i  bniwnnn  wnini.'.  nnil  llinii 
ndjncniil  wnl biinis,  I lin  .'>npi nnin  ( iniii I  in 
llivrnnilr  /((/ywmv  in  knnwlndi'nd  llnil  llin 
n)>,nin:ins'  inf’ii  Ini  inii.s  Inkn  iiiln  nccnniil 
lnin:l  inn.':  prnvidnil  by  wnlinnd.':  in  .':np|inil  nl 
Ibis  ininlinii.'dii  p.  "  |  A  |d  jncniil  wnllninis  inny 
‘sni'vn  .sigiiilicniil  iniinrni  binlo)’,i(:nl  bincliniis, 
iiiclinliiip,  bind  cbniii  |n'(idii(:linn,  gninirni 
bnbilnl,  nnd  nnsliiig,,  spnwiiiiig,  rnni  ing,  nnd 
rnsling  silns  lor  nqinilic  .  .  .  spncins.’  "  hi.  nl 
I  ilil  [riling  ^  ilZ().4(b)(Z)(i)).  Tbn  ( innil  Inrllinr 
sinind  Ibnl  lbn(inr|).s  bnd  rnnsoiinbly 
cnncbidnd  llnil  "wnllniids  ndjncniil  lo  Inkns, 
rivers,  slrnnms,  nnd  oilier  bodies  nf  wnler 
limy  fnnclion  ns  inlegrni  purls  ol  Ibe  nipinlic 
environmeni  even  when  Ibe  moisliire 
crenlingibe  welinnds  does  nol  find  ils  source 
in  Ibe  ndjnceni  bodies  of  wnler.”  474  IJ..S.  nl 
13.'). 

Two  decades  Idler,  n  mnjorily  of  juslices  in 
llaininos  concluded  Ibnl  Ibe  agencies’ 
regulatory  definilion  of  ndjaceni  welinnds 
reasonable,  justice  Kennedy  .stated: 

As  the  tiourt  noted  in  lUverside  Bayview,  ‘the 
Uorps  has  concluded  that  wetlands  may  serve 
to  filter  and  purify  water  draining  into 
adjacent  bodies  of  water,  33  CiFR 
320.4(b)(2)(vii)(1985),  and  to  slow  the  flow  of 
surface  runoff  into  lakes,  rivers,  and  streams 
and  thus  prevent  flooding  and  erosion,  see 
§  320.4(b)(2)(iv)  and  (v).’  Where  wetlands 
perform  these  filtering  and  runoff-control 
functions,  filling  them  may  increase 
downstream  pollution,  much  as  a  discharge 
of  toxic  pollutants  would..  .  .  In  many  cases, 
moreover,  filling  in  wetlands  separated  from 
another  water  by  a  berm  can  mean  that  flood 
water,  impurities,  or  runoff  that  would  have 
been  stored  or  contained  in  the  wetlands  will 
instead  flow  out  to  major  waterways.  With 
these  concerns  in  mind,  the  Corps’  definition 
of  adjacency  is  a  reasonable  one,  for  it  may 
be  the  absence  of  an  interchange  of  waters 
prior  to  the  dredge  and  fill  activity  that 
makes  protection  of  the  wetlands  critical  to 
the  statutory  scheme. 

547  U.S.  at  775  (citations  omitted). 

The  four  dissenting  justices  similarly 
concluded: 

The  Army  Corps  has  determined  that 
wetlands  adjacent  to  tributaries  of 
traditionally  navigable  waters  preserve  the 
quality  of  our  Nation’s  waters  by,  among 
other  things,  providing  habitat  for  aquatic 
animals,  keeping  excessive  sediment  and 
toxic  pollutants  out  of  adjacent  waters,  and 
reducing  downstream  flooding  by  absorbing 
water  at  times  of  high  flow.  The  Corps’ 
resulting  decision  to  treat  these  wetlands  as 
encompassed  within  the  term  ‘waters  of  the 
United  States’  is  a  quintessential  example  of 
the  Executive’s  reasonable  interpretation  of  a 
statutory  provision. 


I  d  /  l’ri)|)(is(!<l  Kiiliis 


III  III  77)1  [i  ilny>  (ihrvinn  U.h  A.  Ini  .  v. 

Nnlnnil  lln.inni  r:.  Ihjrir.r  linnni  il.  Ini  ,  4(>7 
I  ).;;  Ii:i7,  1147.  I14!>  (  I'lll-l )) 

I'lii  Ibiiiiii  wiilbiiiibi  ii(l|iii  mil  III  1 1  ml  il  iiiiiiil 
nil vij'iibbi  wiilni:.,  jin.lii  ii  Kiniiinily  i  inn  biibiil 
III  lliiiiiinir.  llnil  llin  iignni  inii'  nxir.lni)', 
in)',iiliil  II  III  "in.'.li.  iipiin  ii  i  iiiiM  iniibln  nibiimii  n 
III  IK  iilii|'ii  i  nini  I  (iiiniii  I  lull,  iniil  Ibn  iniMiiliiin 
III  pn  imI  11  I  mil  Ilil  lliii.'.n  wnlliinil'.  n. 

Mi'.liiiniibln  nnilm  Ibn  Ai  I  by  .'.biiwiii)', 
iiil|iii  mil  y  iiliinn."  Ii47  I  I  .'>  nl  711(1  I'm  iillini 
nil|ii(mil  wiilni.'i,  iiii  bill  nif,  iiil|iiimil  wnlliinib., 
In.'.lii  n  Knnnnily’.';  .'ii|',n 1 1 ii  iiii I  nnxn.'i  .';liiniliii il 
pi  iiviiln.'i  II  binnnwiii  k  bn  n.';liibli.'.bin|', 
i.iiln|',iii  in.'i  III  wnlnr.':  wbii  b  in n /icr  wnlnr.': 

Ill  Ibn  I  Inilnil  .'ilnin.s."  I''ir.':l,  bn  priiviilnil  Ibnl 
wnllniiib:  nrn  jii i  i.sil ii  I ionni  il  limy  "niibnr 
nliiiin  III  in  cunibiiinl ion  wilb  siniilni  ly 
.siliinind  Innd.s  in  Ibn  rn)'ion,  .':if',iiili(;nnlly 
nttnci  Ibn  cbniiiiciil,  |iby.sii:iil,  nnd  binlo|',i(:nl 
inlng,rily  ol  oibnr  ciivnrnd  wninr.s  morn  rnndily 
iiiiiinrslood  n.s  ‘iiiivif',nbln.’  ”  hi.  nl  7)10.  NnxI, 
jii.slicn  Kniiiindy  .sInInd  Ibnl  “| I  |broii)’b 
rngiilnlioii  or  ndjudicniioii,  Ibn  ( i(ir|)s  mny 
cboosn  lo  idniilily  cningorin.s  of  Iribiiliirins 
Ibnl,  dun  lo  llinir  vobiinn  of  flow  (niibnr 
immially  or  on  iivnnign).  llinir  |iniximily  lo 
iinvignbln  wninrs,  or  oibnr  rninvniil 
coiisidnriilions,  nrn  sigiiificnnl  nnoiigb  Ibnl 
wnllniids  ndjncniil  lo  Ibniii  nrn  likniy,  in  llin 
mnjorily  of  cn.sns,  to  jxirform  ini|>orlnnl 
funclions  for  nn  n(|untic  sy.stnm  incorponiling 
Iinvignbln  wninrs.”  Id.  nl  780-81. 

Whiln  Ibn  issun  was  nol  bnforn  Ibn 
.Supreme  Court,  il  is  rnasonabln  to  also  assess 
wbntbnr  non-wntinnd  waters  have  a 
significant  nexus,  as  )u.stic:c  Kennedy's 
opinion  makes  clear  that  a  significant  nexus 
is  a  touch.stone  for  CWA  jurisdiction.  Tbe 
agencies  have  determined  that  adjacent 
waters  as  defined  in  today’s  proposed  rule, 
alone  or  in  combination  with  other  adjacent 
waters  in  the  region  that  drains  to  a 
traditional  navigable  water,  interstate  water 
or  the  territorial  seas,  significantly  affect  the 
chemical,  physical,  and  biological  integrity  of 
those  waters.  As  explained  in  more  detail  in 
Section  H,  below,  the  proposed  rule 
interprets  the  phrase  “in  the  region”  to  mean 
the  watershed  that  drains  to  the  nearest 
traditional  navigable  water  or  interstate  water 
through  a  single  point  of  entry.  The  agencies 
have  determined  that  because  the  movement 
of  water  from  watershed  drainage  basins  to 
river  networks  and  lakes  shapes  the 
development  and  function  of  these  systems 
in  a  way  that  is  critical  to  their  long  term 
health,  the  watershed  is  a  reasonable  and 
technically  appropriate  reflection  of 
Congressional  intent. 

The  agencies  have  concluded  that  all 
waters  that  meet  the  proposed  definition  of 
“adjacent”  are  similarly  situated  for  purposes 
of  analyzing  whether  they,  in  the  majority  of 
cases,  have  a  significant  nexus  to  an  (a)(1) 
through  (a)(3)  water.  Based  on  the  agencies’ 
review  of  the  scientific  literature,  we  have 
concluded  that  these  waters,  when  bordering, 
contiguous  or  located  in  the  floodplain  or 
riparian  area,  or  when  otherwise  meeting  the 
definition  of  “adjacent,”  provide  many 
similar  functions  that  significantly  affect  the 
chemical,  physical,  or  biological  integrity  of 
traditional  navigable  waters,  interstate 
waters,  or  tbe  territorial  seas.  Further, 
because  tbe  proposed  definition  generally 
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lliii'ii)  lliiil  mil  liii  iiliiil  iiiiiii  |ii||  I  )  lliiiiii)'li 
lull  ll )  wiiliirii),  mini  I II  III  III)',  I  liii  Ini  in 
"i.iiiiiliii  ly  liiliiiilnil"  In  mi  I  in  In  nil  nil|iii  mil 
wiilnii.,  mi  ilnimnil  m  llin  |iiii|inMiil  iiiln,  n. 
innMiiiiililn  mill  i  iim.ii.lniil  willi  llin  m  iiiiii  ii 
Mill  )’,nii)’iii|iliii  |iiimIiiiii  iiI  mi  "ml|iii  iiiil" 
will  III  I  ninl  i  vn  In  1 1  in  li  iliiilm  y  .'i  i  ml  ii  iil  i  vn  nl 
Mill  I  nliil  II  im.li  I  |i  In  il.  willi  inn  ly  nl  ilri 
I  Ini  I II  III)',  I  I  mini  Ini  i.'ilii  i  n.'iii  1 1  ill)'  I  mill  llin 
iiinvnmniil  nl  iiinini  inlr;  mill  nmii)',y  liniwnnii 
I  III!  I  nln)',ni  ins  nl  wnini I  lin  s  iniil  i  I  ii 
lilninimn  ilni  iminiil.'i  Mini  wnlnrs  Mini  nin 
niljiii mil  In  |n)(  1  )  Miinii)',li  |n||!M  wninis, 
miliiiliiij’,  wnllniiils,  nxlinw  Ini' ns  nml 
niljni mil  |iniiMs,  nin  iiiln)',inl  |imis  nl  slinnm 
iiniwniks  linnniisn  nl  Minii  n<:nln)',ii;nl 
limi  liniis  niiil  linw  limy  iiilnincl  willi  nm  li 
iillinr,  mill  willi  ilnwnslrnnm  Irnililiniinl 
iinvi)',nliln  wnlnis,  iiiinrsinin  wnInis,  nr  Min 
Inri'ilni'inl  snns.  In  nllmr  wnrils,  Iriliiilm  ins 
mill  llinir  mijncniil  wninrs,  mill  Min 
ilnwiislinnm  Irmlilinmil  iinvi)’,nliln  wninrs, 
iiiinrsinin  wninrs,  nml  Inrrilni  inl  .snns  iiiln 
which  llinsn  wninrs  Ilnw,  nrn  nil  iiiln);rnln(l 
n(;nl(i){i(:nl  sysiniii,  nml  Mischnrf^ns  nl 
|inlliilniils,  iiichiiliii^  (lis(:hnr)>ns  nl  (lrn(l)^n(l 
nr  Till  iiininrini,  iiiln  niiy  cniii|iniiniil  nl  Mini 
ncnln^icnl  sysiniii,  iiiiisl  hn  rngiilnlnd  iinilnr 
ihndWA  In  rnslnrn  nml  iiiniiilnin  ihn 
chniiiicnl,  jihysicnl,  nr  hinlof^icnl  iiiingrily  nl 
llinsn  wninrs. 

Mnsnd  nil  Ihn  scinncn,  ns  siiinmnri/.nd 
linlnw,  thn  ngnncins  hnvn  coiu  liidnd  thnt 
wntlnnd.s  and  watnrs  ndjncont  to  all 
trihiitarios  that  mnnt  thn  jiropnsnd  dnfinitinn 
of  “tributary”  provide  vital  functions  for 
downstream  traditional  navigable  waters, 
interstate  waters,  or  the  territorial  seas.  In 
jiarticular,  the  scientific  literature  supports 
the  conclusion  that  waters  adjacent  to  all 
tributaries  as  defined  in  section  (a)(5)  have  a 
significant  nexus  to  waters  described  in 
paragraphs  (a)(1)  through  (a)(3).  Because 
.smaller  streams,  whether  perennial, 
intermittent,  or  ephemeral,  are  much  more 
common  than  larger  streams,  the  volume  of 
a  stream’s  flow  is  not  the  best  measure  of  its 
contribution  to  the  chemical,  physical,  or 
biological  integrity  of  downstream  waters. 
Report  at  4-2,  4-3.  As  discussed  in  more 
detail  in  Appendix  A,  small  streams 
cumulatively  exert  a  strong  influence  on 
downstream  waters,  partly  by  collectively 
providing  a  substantial  amount  of  the  river’s 
water,  id.  at  4-3,  4-4  to  4-5,  but  also  by 
playing  unique  roles  that  large  streams 
typically  do  not,  including  providing  habitat 
for  aquatic  macroinvertebrates  which  help 
maintain  the  health  of  the  downstream  water. 
Waters  adjacent  to  those  small  tributary 
streams,  therefore,  also  significantly  affect 
(a)(1)  through  (a)(3)  waters  through  the 
movement  of  energy  and  materials  between 
adjacent  waters  and  those  tributaries, 
resulting  ultimately  in  significant 
downstream  effects  on  the  chemical, 
physical,  and  biological  integrity  of  the  (a)(1) 
through  (a)(3)  waters. 

“Other  Waters” 

In  Rapanos,  justice  Kennedy  provides  an 
approach  for  determining  what  constitutes  a 
“significant  nexus”  that  can  serve  as  a  basis 
for  defining  “waters  of  the  United  States” 
through  regulation.  Justice  Kennedy 


I  mil  liiMiiM  Mini  "III  I  I  iiiiil  ll  llin  ‘iinvi)',iililii 
wnlni.'i'  iiiiiliii  Mill  Al  l,  II  wnini  in  wnllniiil 
linn. I  |iiii.i,nM.  n  ‘,'.i)',iiilii  mil  iiiiKin.'  In  wiilini, 

Mini  mil  III  Winn  iin vi)',nliln  in  Ini  I  in  Mini 
I  inilil  iniiMiiinlily  lin  mi  iiiniln  "  hi  nl  '/liU 
(i  I/;;));  .‘.'W/\A/(.Y,'.  Ii.ll  II.';  nl  ll./,  I  /;’) 

A)',niii.  Min  linn  )in.lii  nii  wliii  f.i)',iinil  iiii  In 
lin.lii  n  .'llnvnin.'  npiiiinii  wniilil  linvn  iiplinlil 
|iii  imI  II  I  inn  inn  Ini  Min  n)',nni  inii’  nx  isl  iii)' 
in)i|i Ini  linn,  nml  '.Inlnil  Mini  limy  wniilil 
nphniil  inii.'.ilii  linn  iinilni  niMiin  Min  |iliniilily 
III  |in.l  II  n  Knn  miily npinii  III  |in.liin 
t.nnnnily  nininil  Mini  wnllnml'.  slnmlil  lin 
I  nn.'hilninil  In  piisMiss  Min  ini|ni.';iln  iinxin;  in 
Ihn  I  nninxi  nl  nssn.'isiii)',  whnihin  wnllnml.':  nin 
jiiii':ilii.liniinl;  "il  Ihn  wnlinnil.':,  nillini  ninnn 
III  ill  i  niiiliiiinlinn  willi  similmly  siliininil 
|wnllniiils|  in  Ihn  in)', inn,  si)',n i licnni ly  nllncl 
Ihn  i  hninicnl.  |ihysii;nl,  mill  liinln)',ii:nl 
inln)',i'ily  nl  iillini  ciivnrnil  wninrs  innrn  innilily 
iiiiilni'sliinil  ns  ‘nnvi)',nliln.'  ’’  Id.  nl  '/fill.  In 
li)’,hl  III  /ffi/ii/;in.s mill  SWAN! !( Ihn 
".si);iiiiii:mil  iinxiis”  slmiilnril  riii  (!WA 
iiirisilicliiiii  Mini  |ii.slii:n  Knminily's  i>|iiiiiiiii 
n|iplinil  III  niljncnnl  wnllniids  also  cmi 
rnnsonnlily  lin  npplinil  In  olhnr  wninrs  such  ns 
piinils,  Inkns,  mill  non  niljncnnl  wnllniids  Mint 
mny  hnvn  n  significnnl  nnxns  In  n  IrnilitionnI 
nnvignhin  wntnr,  nn  iiiinrsinin  wninr,  or  Ihn 
InrrilorinI  snns. 

’rlin  jiriqiosnil  ruin  includes  n  dnfiiiilion  of 
significnnl  nexus  thnt  is  consistniil  with 
)uslicn  Kennedy’s  significnnl  nexus  standard. 
Ill  chnrncteri/.iiig  the  significnnl  nexus 
standard.  Justice  Kennedy  stated:  “The 
required  nexus  iiui.st  be  as.sessed  in  terms  of 
the  statute’s  goals  and  purposes.  Uongress 
enacted  the  [UWA]  to  ‘restore  and  maintain 
the  chemical,  physical,  and  biological 
integrity  of  the  Nation’s  waters’ .  .  ..”  547 
II. S.  at  779.  It  clear  that  Congress  intended 
the  CWA  to  “restore  and  maintain”  all  three 
forms  of  “integrity,”  33  U.S.C.  1251(a),  so  if 
any  one  form  is  compromised  then  that  is 
contrary  to  the  statute’s  stated  objective.  It 
would  subvert  the  intent  if  the  CWA  only 
protected  waters  upon  a  showing  that  they 
had  effects  on  every  attribute  of  a  traditional 
navigable  water,  interstate  water,  or 
territorial  sea.  Therefore,  a  showing  of  a 
significant  chemical,  physical,  or  biological 
affect  should  satisfy  the  significant  nexus 
standard. 

Justice  Kennedy’s  opinion  provides 
guidance  pointing  to  many  functions  of 
waters  that  might  demonstrate  a  significant 
nexus,  such  as  sediment  trapping,  nutrient 
recycling,  pollutant  trapping  and  filtering, 
retention  or  attenuation  of  flood  waters,  and 
runoff  storage.  See  547  U.S.  at  775,  779-80. 
Furthermore,  Justice  Kennedy  recognized 
that  a  hydrologic  connection  is  not  necessary 
to  establish  a  significant  nexus,  because  in 
some  cases  the  absence  of  a  hydrologic 
connection  would  show  the  significance  of  a 
water  to  the  aquatic  system,  such  as  retention 
of  flood  waters  or  pollutants  that  would 
otherwise  flow  downstream  to  the  traditional 
navigable  water  or  interstate  water.  Id.  at  775. 
Finally,  Justice  Kennedy  was  clear  that  the 
requisite  nexus  must  be  more  than 
“speculative  or  insubstantial”  in  order  to  be 
significant.  Id.  at  780.  Justice  Kennedy’s 
standard  is  consistent  with  basic  scientific 
principles  about  how  to  restore  and  maintain 
the  integrity  of  aquatic  eco.systems. 


Hinnlin  ly  diliiiilril 

t  ill  )Mii  |Mi,'iiii.  Ill  miiily/.iii)'  Mm  ni)',iiilii  mil 
imxiiii  III  ll  ilniliii  inn  nml  iiil|iii  mil  wiilnin, 
liiliiilminn  Mini  mnni  Min  |n<i|iii.'.nM  Mnliiiilimi 
III  "I  I  ilnilni  y  "  in  n  wnini  nlinM  Mi  in  in  ii)'.  In  nn 
(n)(  I  I  Mii(ni)'Ji  (n||;i|  wnini  inn  niinilnily 
nilnnlnil,  nml  nM|n< mil  wninin  Mini  mnnI  Min 
|ii  1  i|i(i.'.nM  ilnlinilnin  <il  "nM)n<  mil"  in  n 
wnIninlinM  Mininiii)',  In  nn  (n)|  I  )  Mnnn)',li  |n)|;t| 
wnini  nin  .'.iinilni  ly  i.iliinlnM  I  Inil  in 
iniiMinnliln  lini  nnnn  Min  n)'nm  inn  nin 
ninni  I  ly  i ll)',  1  Inn  ni  Ini  ml  i<  r.  nl  Minnn  wnini  n 
lliinn)',li  Min  in)',nlnlinn  nml  ilni  nninni  in)’  Min 
nciniicn  Mini  ilninniinlrnlnn  Mini  Minnn  Mnlinnil 
liiliiilniinn  nml  Mnlinnil  nil jni mil  wnInin 
|iinviMn  niiiiilni  liincliniin  in  Min  wnlni.';linM. 

An  nininil  niinvn,  Min  him. linns  nl  Min 
liiliiiinrins  urn  iiinxlricnlily  liiiknil  nml  hnvn  n 
i  iiiniiinlivn  nllncl  on  Ihn  iiiingiily  nl  Ihn 
(Inwiislinnm  linililinmil  iinvi)’,nliln  wnini  nr 
iiiinrsinin  wninr.  Tliniii  is  nisn  nn  nhviniis 
Incniioiinl  rnlnlioiishi|i  hniwnnii  Ihn  (n)(  I ), 

(n)(2)  or  (n)(3)  wninr  nml  Ihn  slrnnms,  Inkns, 
nml  wnllniids  Mini  mnni  Min  (Infiiiilioii  of 
I rihiiinrins  nml  Min  (Infiiiilioii  of  niljncnnl 
wninrs;  llinsn  wninrs  hnvn  n  cinnr  liiinnr 
rnlnlionshi|)  rnsiilling  Iroin  Ihn  siinpln 
nxisinncn  of  Ihn  clinnnni  ilsnlf  nml  Ihn 
dirnclion  of  flow.  Set;  A])|)nmlix  A,  .Scinnlilic 
I'ividniicn. 

“Olhnr  wainrs,”  on  Ihn  olhnr  linml, 
consliliilo  a  broad  range  of  diffnrnni  ly|)o.s  of 
wninrs  jinrformiiig  differeni  fmiclions.  In 
lighi  of  thn  range  and  degree  of  functions 
jierformed  by  waters  that  are  neither 
tributaries  nor  adjacent  waters  under  today’s 
jirojiosed  rule,  the  agencies  propose  a 
definition  of  similarly  situated  which  takes 
into  account  similarity  of  functions  provided 
and  situation  in  the  landscape.  Since  the 
focus  of  the  significant  nexus  standard  is  on 
protecting  the  chemical,  physical,  and 
biological  integrity  of  the  nation’s  waters,  the 
agencies  propose  to  interpret  the  phrase 
“similarly  situated”  in  terms  of  whether  the 
functions  provided  by  the  particular  “other 
waters”  are  similar  and,  therefore,  whether 
such  “other  waters”  are  collectively 
influencing  the  chemical,  physical,  or 
biological  integrity  of  downstream  waters. 
There  are  many  functions  of  waters  that 
might  demonstrate  a  significant  nexus,  such 
as  sediment  trapping,  nutrient  recycling, 
pollutant  trapping  and  filtering,  retention  or 
attenuation  of  flood  waters,  runoff  storage, 
and  provision  of  habitat.  See  547  U.S.  at  775, 
779-80.  This  approach  is  consistent  not  only 
with  the  significant  nexus  standard,  but  with 
the  science  of  aquatic  systems. 

The  absence  of  a  hydrologic  connection 
between  “other  waters”  and  traditional 
navigable  waters,  interstate  waters,  or  the 
territorial  seas  may  demonstrate  the  presence 
of  a  significant  nexus  between  such  waters, 
as  Justice  Kennedy  recognized  in  his  opinion. 
“Other  waters”  frequently  function  alone  or 
cumulatively  with  similarly  situated  “other 
waters”  in  the  region  to  capture  runoff,  rain 
water,  or  snowmelt  and  thereby  protect  the 
integrity  of  downstream  waters  by  reducing 
potential  flooding  or  trapping  pollutants  that 
would  otherwise  reach  a  traditional 
navigable  water  or  interstate  water.  See  id.  at 
775.  Such  waters  can  be  crucial  in 
controlling  flooding  as  well  as  in  maintaining 
water  quality  by  trapping  or  transforming 
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j)olhitants  such  as  excess  nutrients  or 
sediment,  for  example,  or  retaining 
precipitation  or  snow  melt,  thereby  reducing 
contamination  or  flooding  of  traditional 
navigable  waters,  interstate  waters,  or  the 
territorial  seas. 

Significant  Nexus 

The  agencies  propose  to  define  the  term 
“significant  nexus”  consistent  with  language 
in  SWANCC  and  Rapanos.  The  proposed 
definition  of  “significant  nexus”  at  (c)(7) 
relies  most  significantly  on  Justice  Kennedy’s 
Rapanos  opinion  which  recognizes  that  not 
all  waters  have  this  requisite  connection  to 
waters  covered  by  paragraphs  (a)(1)  through 
(a)(3)  of  the  proposed  regulations.  Justice 
Kennedy  was  clear  that  the  requisite  nexus 
must  be  more  than  “speculative  or 
insubstantial.  .  .,  ”  Rapanos,  547  U.S.  at 
780,  in  order  to  be  significant  and  the 
proposed  rule  defines  significant  nexus  in 
precisely  those  terms.  In  Rapanos,  Justice 
Kennedy  stated  that  in  both  the  consolidated 
cases  before  tbe  Court  the  record  contained 
evidence  suggesting  the  possible  existence  of 
a  significant  nexus  according  to  the 
principles  he  identified.  See  id.  at  783. 

Justice  Kennedy  concluded  that  “the  end 
result  in  these  cases  and  many  others  to  be 
considered  by  the  Corps  may  be  the  same  as 
that  suggested  by  the  dissent,  namely,  that 
the  Corps’  assertion  of  jurisdiction  is  valid.” 
Id.  Justice  Kennedy  remanded  the  cases 
because  neither  the  agency  nor  the  reviewing 
courts  properly  applied  the  controlling  legal 
standard — whether  the  wetlands  at  issue  bad 
a  significant  nexus.  See  id.  Justice  Kennedy 
was  clear  however,  that  "[mjuch  the  same 
evidence  should  permit  the  establishment  of 
a  significant  nexus  with  navigable-in-fact 
waters,  particularly  if  supplemented  by 
further  evidence  about  the  significance  of  the 
tributaries  to  which  the  wetlands  are 
connected.”  Id.  at  784. 

With  respect  to  one  of  the  wetlands  at  issue 
in  the  consolidated  Rapanos  cases.  Justice 
Kennedy  .stated; 

In  (iarabell.  No.  04-1384,  the  rec;ord  also 
contains  evidence  bearing  on  the 
jurisdictional  impiiry.  The  dorps  noted  in 
deciding  the  administrative  aj)peal  that 
“Ibjesides  the  effects  {in  wildlife  habitat  and 
water  (piality,  the  jclistrict  office)  also  noted 
that  the  ))r()je(:t  would  have  a  major,  long¬ 
term  detrimental  tiflect  on  wcstlands,  flood 
retention,  recreiition  and  conservation  and 
overall  ecology.  .  .  .  The  ( lorps’ evaluation 
further  noted  that  by  ‘eliminat|ing|  the 
potent  iai  ahility  ol  the  wet  land  to  act  as  a 
sediiinnit  catch  hasin,”  the  |)ropose(l  project 
"would  coidrihnte  to  increased  rnnofrand 
.  .  .  accretion  along,  the  drain  and  liirther 
downstream  in  Anvase  ( !reek.’ .  .  .Audit 
ohscii  ved  that  increased  rniiidllrom  the  site 
would  likely  cause  down.stream  areas  to  ".see 
an  increase  in  possible  lloodin|>  mag.niinde 
and  lre(|nency.” 

Id.  at  '/ll'.t  )l(>.  |i>^t ice  Kennedy  idso  ex pres.sed 
concern  that  “It  |he  conditional  laiifpiag.e  in 
these  as.sessnienis  'potential  ahilily,' 

‘ possible  Hood i Ilf’,'  could  sn)’,f’,esl  an  niidne 
def’iee  ol  speculation"  /d.al  Vftti. 

jiistice  Kennedy's  ohservations  re|>,iirdin)', 

I  he  above  case  provide  f'liidance  as  to  what 
it  means  lor  a  nexus  to  he  more  than  merely 


speculative  or  insubstantial  and  inform  the 
propo.sed  definition  of  “significant  nexus.”  It 
is  important  to  note,  however,  that  where 
Justice  Kennedy  viewed  the  language  “more 
than  speculative  or  insubstantial”  to  suggest 
an  undue  degree  of  speculation,  scientists  do 
not  equate  certain  conditional  language  (sucb 
as  “may”  or  “could”)  with  speculation,  but 
rather  with  the  rigorous  and  precise  language 
of  science  necessary  when  applying  specific 
findings  in  another  individual  situation  or 
more  broadly  across  a  variety  of  situations. 
Certain  terms  used  in  a  scientific  context  do 
not  have  the  same  implications  that  they 
have  in  a  legal  or  policy  context.  Scientists 
use  cautionary  language,  such  as  “may”  or 
“could,”  when  applying  specific  findings  on 
a  broader  scale  to  avoid  the  appearance  of 
overstating  their  research  results  and  to  avoid 
inserting  bias  into  their  findings  (such  that 
the  reader  may  think  the  results  of  one  study 
are  applicable  in  all  related  studies).  Words 
like  “potential”  are  commonly  used  in  the 
biological  sciences,  but  when  viewed  under 
a  legal  and  policy  veil,  may  seem  to  mean  the 
same  as  “speculative”  or  “insubstantial.” 
Instead,  potential  in  scientific  terms  means 
ability  or  capability.  For  example,  when  the 
term  “potential”  is  used  to  describe  how  a 
wetland  has  the  potential  to  act  as  a  sink  for 
floodwater  and  pollutants,  scientists  mean 
that  wetlands  in  general  do  indeed  perform 
those  functions,  but  whether  a  particular 
wetland  performs  that  function  is  dependent 
upon  the  circumstances  that  would  create 
conditions  for  floodwater  or  pollutants  in  the 
watershed  to  reach  that  particular  wetland  to 
retain  and  transform.  I'hat  does  not  mean, 
however,  that  this  nexus  to  down.stroam 
waters  is  “.speculative;”  indeed  the  wetland 
would  be  expected  to  provide  these  functions 
under  the  proper  circum.stances. 

Definition  of  “Watons  of  the  United 
States”  Under  tlie  Ulean  Water  Act. 

List  of  Subjects 

33  cvn  Part  32R 

Knvironmental  protection. 
Administrative  ])ractice  and  ])rocedure. 
Intergovernmental  relalitins.  Navigation, 
Water  ])ollution  control,  Watinways. 

30  Ch'R  Pari  110 

I'inviromnenlal  jn'oteclion,  Wat(!r 
|)()lliition  control. 

30  CPR  Poll  112 

I'inviromnenlal  proteci ion.  Water 
pollnlion  control. 

30  CPU  Part  110 

fill vi I'oninenlal  pidleclion,  Wahn 
pollnlion  conirol. 

30  CPR  Pol  l  117 

l‘inviionnienlal  |irolcclion.  Water 
pollnlion  conirol. 

30  CPR  Pol  l  122 

I'inviromnenlal  proleclion.  Water 
pollnlion  conirol. 


30  CFR  Part  230 

Environmental  protection,  Water 
jDollntion  control. 

30  CFR  Part  232 

Environmental  protection,  Water 
pollution  control. 

30  CFR  Part  300 

Environmental  protection.  Water 
pollution  control. 

30  CFR  Part  302 

Environmental  protection,  Water 
pollution  control. 

30  CFR  Part  401 

Environmental  protection,  Water 
pollution  control. 

Dated:  March  25,  2014. 

Gina  McCarthy, 

Administrator,  Environmental  Protection 
Agency. 

Dated:  March  24,  2014. 

Jo  Ellen  Darcy, 

Assistant  Secretary  of  the  Army  (Civil  Works), 
Department  of  tbe  Army. 

Title  33 — ^Navigation  and  Navigable 
Waters 

For  the  reasons  set  out  in  the 
preamble,  title  33,  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  bo 
amended  as  follows: 

PART  328— DEFINITION  OF  WATERS 
OF  THE  UNITED  STATES 

■  1 .  The  authority  citation  for  part  328 
continues  to  read  as  follows; 

Authority:  The  Clean  Water  Act,  33  IJ..S.C. 
1251  et  seq. 

■  2.  Section  328.3  is  amended  by 
removing  the  introductory  text  and 
nwising  paragraj)hs  (a),  (h),  and  (c)  to 
read  as  follows: 

§  328.3  Definitions. 

(a)  For  ])urpo.ses  of  all  .sections  of  the 
Clean  Water  Act,  33  U.S.C.  12.51  e/.  scej. 
and  ils  implemenling  regulations, 
subject  to  the  exclusions  iii  |)aragraph 
(h)  of  this  section,  the  lerm  “walers  of 
the  United  .Slates”  means: 

(1 )  All  waters  which  are  cmrenlly 
used,  were  used  in  the  |)a.sl,  or  may  he 
.snscepi ihle  to  use  in  interstate  or  hiieig,n 
commerce,  including  all  walers  which 
are  subject  to  the  ehh  and  How  ol  the 

t  ide; 

(2)  All  inleislale  waters,  incindiii)', 
interstate  wellamh:; 

(3)  The  leri'ilorial  .':ea.s; 

(4)  All  impomidmenis  ol  waleis 
ideiililied  in  |)ara|’raphs  (a)(  I  |  lhi(in)’h 
(;i)  and  (h)  ol  this  .'ieclion; 

(li)  All  Irihniaries  ol  w.'ilei.s  ideiililied 
ill  para)’,raph.s  (a)(  I )  lbron)'h  (4)  ol  lhi.<; 
.'lection; 
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(6)  All  waters,  including  wetlands, 
adjacent  to  a  water  identified  in 
paragraphs  (a)(1)  through  (5)  of  this 
section;  and 

(7)  On  a  case-specific  basis,  other 
waters,  including  wetlands,  provided 
that  those  waters  alone,  or  in 
combination  with  other  similarly 
situated  waters,  including  wetlands, 
located  in  the  same  region,  have  a 
significant  nexus  to  a  water  identified  in 
paragraphs  (a)(1)  through  (3)  of  this 
section. 

(b)  The  following  are  not  “waters  of 
the  United  States”  notwithstanding 
whether  they  meet  the  terms  of 
paragraphs  (a)(1)  through  (7)  of  this 
section — 

(1)  Waste  treatment  systems, 
including  treatment  ponds  or  lagoons, 
designed  to  meet  the  requirements  of 
the  Clean  Water  Act. 

(2)  Prior  converted  cropland. 
Notwithstanding  the  determination  of 
an  area’s  status  as  prior  converted 
cropland  by  any  other  Federal  agency, 
for  the  purposes  of  the  Clean  Water  Act 
the  final  authority  regarding  Clean 
Water  Act  jurisdiction  remains  with 
EPA. 

(3)  Ditches  that  are  excavated  wholly 
in  uplands,  drain  only  uplands,  and 
have  less  than  perennial  flow. 

(4)  Ditches  that  do  not  contribute 
How,  either  directly  or  through  another 
water,  to  a  water  identified  in 
paragraphs  (a)(1)  through  (4)  of  this 
.section. 

(.1)  The  following  features: 

(i)  Artificially  irrigated  areas  that 
would  revert  to  upland  should 
aj)])lication  of  irrigation  water  to  that 
area  cea.se; 

(ii)  Artificial  lakes  or  ])ond.s  cnuited 
by  excavating  and/or  diking  dry  land 
and  u.s(!d  exclusivcily  for  such  purpo.scis 
as  stock  watering,  irrigation,  .settling 
basins,  or  rice  growing; 

(iii)  Artificial  reflecting  |)ool.s  or 
swimming  pools  created  by  excavating 
and/or  diking  dry  land; 

(iv)  .Small  ornamental  waters  crcsiled 
hy  excavating  and/or  diking  dry  land  for 
primarily  aesthetic  reasons; 

(v)  Watm  lilhid  depriissions  cnialisl 
incidental  to  const rnci ion  activity; 

(vi)  ( iKinndwater,  including 
)Momidwater  diained  through 
.■aihsnrlace  drainage  .systems;  and 

(vii)  ( ini  lies  and  rills  and  non  wetland 
•swahis. 

(c)  I  )eli  nit  ions 

(  t )  Adjin  riil .  t  he  term  (iilfiK  l•lll 
mean.s  hoidering,,  contig,non.s  <ii 
iiei)4ihoi  ill)’,.  W.iter.s,  inchidiii)’, 
wetlands,  .separated  liom  other  waters  ol 
the  t  liiited  .States  hy  man  made  dike.s  or 
harriers,  natural  river  herm.s,  heach 
dimes  and  the  like  are  “adjacent 
waters.” 


(2)  Neighboring.  The  term 
neighboring,  for  purposes  of  the  term 
“adjacent”  in  this  section,  includes 
waters  located  within  the  riparian  area 
or  floodplain  of  a  water  identified  in 
paragraphs  (a)(1)  through  (5)  of  this 
section,  or  waters  with  a  shallow 
subsurface  hydrologic  connection  or 
confined  surface  hydrologic  connection 
to  such  a  jurisdictional  water. 

(3)  Riparian  area.  The  term  riparian 
area  means  an  area  bordering  a  water 
where  surface  or  subsurface  hydrology 
directly  influence  the  ecological 
processes  and  plant  and  animal 
community  structure  in  that  area. 
Riparian  areas  are  transitional  areas 
between  aquatic  and  terrestrial 
ecosystems  that  influence  the  exchange 
of  energy  and  materials  between  those 
ecosystems. 

(4)  Floodplain.  The  term  floodplain 
means  an  area  bordering  inland  or 
coastal  waters  that  was  formed  by 
sediment  deposition  from  such  water 
under  present  climatic  conditions  and  is 
inundated  during  periods  of  moderate  to 
high  water  flows. 

(5)  Tributary.  The  term  tributary 
means  a  water  physically  characterized 
hy  the  presence  of  a  bed  and  banks  and 
ordinary  high  water  mark,  as  defined  at 
33  CFR  328.3(e),  which  contributes 
flow,  cither  directly  or  through  another 
water,  to  a  water  identified  in 
paragraphs  (a)(1)  through  (4)  of  this 
section.  In  addition,  wetlands,  lakes, 
and  ponds  are  tributaries  (even  if  they 
lack  a  bed  and  hanks  or  ordinary  high 
water  mark)  if  they  contribute  flow, 
(Other  directly  or  through  another  water 
to  a  wat(ir  ichmtified  in  })aragraphs  (a)(1) 
through  (3)  of  this  sciction.  A  wat(!r  that 
otluirwise  cpialifies  as  a  tributary  imd(!r 
this  definition  does  not  lose  its  .status  as 
a  tributary  if,  for  any  length,  tlune  are 
one  or  more  man-made  hnoiks  (such  as 
l)ridg(!.s,  culverts,  pijxis,  or  dams),  or  one 
or  more  natural  breaks  (sucb  as 
wetlands  at  the  bead  of  or  along  the  run 
of  a  stream,  debris  piles,  boidder  fields, 
or  a  stream  that  flows  underground)  so 
long  as  a  bed  and  banks  and  an  ordinary 
bigb  water  mark  can  be  identified 
n|).’;tream  of  the  break.  A  tributary, 
including  wetlands,  can  be  a  natural, 
man  altered,  or  man  made  water  and 
includes  waters  .sncb  a.s  rivers,  si  ream:;, 
lake:;,  ponds,  imponndmenis,  canals, 
and  (liicbes  not  excluded  in  para)’,rapb 
|b|(;i)  or  (I)  ol  Ibis  section. 

(Ii|  Wriliiinh;.  I'be  lerni  ivrllninh; 
mean:;  lbo:;e  area:;  Ibal  :ire  innndaled  or 
.sainraled  by  .snriace  or  );ronmlwaler  at 
a  lre(|iiency  ami  diiralion  :;nlficienl  to 
.support,  and  Ibal  inider  normal 
circumstances  do  support,  a  prevalence 
ol  ve)’, elation  ly|)ically  adapted  lor  lile 
in  sainraled  .soil  conditions.  Wetlands 


generally  include  .swamps,  marshes, 
hogs  and  similar  areas. 

(7)  Significant  nexus.  The  term 
significant  nexus  means  that  a  water, 
including  wetlands,  either  alone  or  in 
combination  with  other  similarly 
situated  waters  in  the  region  (i.e.,  the 
watershed  that  drains  to  the  nearest 
water  identified  in  paragraphs  (a)(1) 
through  (3)  of  this  section),  significantly 
affects  the  chemical,  physical,  or 
biological  integrity  of  a  water  identified 
in  paragraphs  (a)(1)  through  (3)  of  this 
section.  For  an  effect  to  be  significant, 
it  must  be  more  than  speculative  or 
insubstantial.  Other  waters,  including 
wetlands,  are  similarly  situated  when 
they  perform  similar  functions  and  are 
located  sufficiently  close  together  or 
sufficiently  close  to  a  “water  of  the 
United  States”  so  that  they  can  be 
evaluated  as  a  single  landscape  unit 
with  regard  to  their  effect  on  the 
chemical,  physical,  or  biological 
integrity  of  a  water  identified  in 
paragraphs  (a)(1)  through  (3)  of  this 
section. 

***** 

Title  40 — Protection  of  Environment 

For  the  reasons  .set  out  in  the 
preamble,  title  40,  chaptc^r  I  of  the  Uode 
of  Federal  Kcigidations  is  proposed  to  bo 
amended  as  follows: 

PART  110— DISCHARGE  OF  OIL 

■  3.  The  authority  citation  for  part  110 
continues  to  njacl  as  follows: 

Aiilhurity:  I  bo  Clonii  Wolor  Act,  33  tJ..S.(;. 
1321  at  seq. 

■  4.  Section  110.1  is  amended  by 
revising  tbe  definition  of  “navigable 
waters”  to  read  a.s  follows: 

§110.1  Definitions. 

***** 

Navigable  waters  mean.s  tbe  waters  of 
tbe  I  Iniled  Stales,  including  tbe 
territorial  seas. 

(1 )  For  pnrpo.ses  of  all  .sections  of  tbe 
(ilean  Water  Act,  .33  l)..S.(;.  1281  el.  scij. 
and  its  im|)lemenling  regulations, 
subject  to  tbe  exclusions  in  paragrapb 
(2)  of  Ibis  delinition,  tbe  term  “waters 
ol  tbe  I  Iniled  .Stales”  mean:;; 

(i)  All  waters  wbicb  are  currently 
n:;ed,  were  used  in  tbe  pa:;l,  or  may  be 
:;n:;cept  ibie  to  n:;e  in  inler.slale  or  lorei)’,n 
(  ommeice,  inclmliii);  all  waters  wbicb 
aie  .subject  to  tbe  ebb  and  How  ol  tbe 
tide; 

(ii)  All  inler.slale  w.iler::,  ioclndiii)', 
inlei  :;lale  wet  land:;; 

(iii)  I'be  ten  iloiial  sea:;; 

(iv)  All  impomidmenl:;  ol  w;iter.s 
ideni i liial  in  para)',r;ipb:;  ( I )( i )  I  bron)’,b 
(iii)  iiiid  (v)  ol  tbi:;  delinition; 
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(v)  All  tributaries  of  waters  identified 
in  paragraphs  (iKi)  through  (iv)  of  this 
definition; 

(vi)  All  waters,  including  wetlands, 
adjacent  to  a  water  identified  in 
paragraphs  (iKi)  through  (v)  of  this 
definition;  and 

(vii)  On  a  case-specific  basis,  other 
waters,  including  wetlands,  provided 
that  those  waters  alone,  or  in 
combination  with  other  similarly 
situated  waters,  including  wetlands, 
located  in  the  same  region,  have  a 
significant  nexus  to  a  water  identified  in 
paragraphs  (l)(i)  through  (iii)  of  this 
definition. 

(2)  The  following  are  not  “waters  of 
the  United  States”  notwithstanding 
whether  they  meet  the  terms  of 
])aragraphs  (l)(i)  through  (vii)  of  this 
definition — 

(i)  Wa.ste  treatment  systems,  including 
treatment  ])on(ls  or  lagoons,  designed  to 
iiHHit  tlie  re(|nirenients  of  tin;  (Mean 
Water  Act. 

(ii)  I'rior  convertiul  cropland. 

Not  withstanding  the  (h;tennination  of 
an  arita’s  status  as  prior  convert(s(l 
cropland  hy  any  other  I'ederal  agency, 
for  the  purposes  ol  the  ( Mean  Water  Act 
tin;  final  authority  regarding  (  Mean 
Wati;r  Act  jurisdiction  i(;inains  with 
i'M'A. 

(iii)  hitches  that  ait;  excavat(;d  wholly 
in  uplands,  drain  only  n|)land.s,  and 
have  less  than  p(;iennial  How. 

(iv)  Ititches  that  do  not  ctnitrihnte 
ilow,  «;ither  dimctlv  or  tlnon|>,h  another 
w.'iter,  to  a  watei  identified  in 
parag.iaphs  |  I  )(i)  lhron|',h  (iv)  ol  this 
deliidt  ion. 

(vj  The  lollowin)',  lealnr(;s; 

(A)  Artificially  iiri)',aled  ar(;as  that 
wonhl  i(;vert  to  upland  shoidd 
application  ol  iriigation  water  to  that 
ar(;a  c(;ase; 

(It)  Artificial  lak(;s  oi  ponds  cicated 
hy  excavating  and/or  diking  dry  land 
and  used  exclusively  for  such  |)nrpo.ses 
as  slock  wal(;ring,  irrigation,  .s(;llli!ig 
basins,  or  rice  growing; 

(U)  Artificial  reflecting  pools  or 
swimming  pools  created  hy  (ixcavating 
and/or  diking  dry  land; 

(I))  Small  ornamental  waters  created 
hy  excavating  and/or  diking  dry  land  for 
primarily  aesthetic  reasons; 

(E)  Water-filled  depressions  created 
incidental  to  construction  activity; 

(F)  Groundwater,  including 
groundwater  drained  through 
subsiuface  drainage  systems;  and 

(G)  Gullies  and  rills  and  non-wetland 
swales. 

(3)  Definitions — 

(i)  Adjacent.  The  term  adjacent  means 
bordering,  contiguous  or  neighboring. 
Waters,  including  wetlands,  separated 
from  other  waters  of  the  United  States 


by  man-made  dikes  or  barriers,  natural 
river  berms,  beach  dunes  and  the  like 
are  “adjacent  waters.” 

(ii)  Neighboring.  The  term 
neighboring,  for  purposes  of  the  term 
“adjacent”  in  this  section,  includes 
waters  located  within  the  riparian  area 
or  floodplain  of  a  water  identified  in 
paragraphs  (l)(i)  through  (v)  of  this 
definition,  or  waters  with  a  shallow 
subsurface  hydrologic  connection  or 
confined  surface  hydrologic  connection 
to  such  a  jurisdictional  water. 

(iii)  Riparian  area.  The  term  riparian 
area  means  an  area  bordering  a  water 
where  surface  or  subsurface  hydrology 
directly  influence  the  ecological 
processes  and  plant  and  animal 
community  structure  in  that  area. 
Riparian  areas  are  transitional  areas 
between  acjuatic  and  terrestrial 
ecosystems  that  influence  the  exchange; 
of  energy  and  materials  hetw(;(;n  those 
eco.syst(;in.s. 

(iv)  I'ioodplain.  M  he  term  flood  plain 
m(;an.s  an  ar(;a  hordering  inland  oi 
coastal  waters  that  was  formed  hy 
.se(lim(;nl  (h;po.silion  from  such  water 
mi(h;r  pres(;nl  climatic  conditions  and  is 
itminlal(;d  din  ing,  per  iods  of  iinid(;rale  to 
hig,h  water  flows. 

(v)  Ii ibniary.  The  term  liihnlary 
nn;ans  a  water  physically  (:haiin:l(;i  i'/.r;d 
hy  tin;  pi i;.si;in:(;  ol  a  hi;d  and  hanks  and 
oirliiiaiy  hig,h  wal(;i  mark,  as  dr;liin;d  at 
3.1  (  M‘'K  ;t2)(.:i((;),  which  coiiti  ihiili;s 
Ilow,  r;illn;i'  dii'i;clly  oi'  lhi'oiig,h  aiiolln;i 
wali;i,  to  a  walr;i  idi;iil il i(;d  in 
pairig,iriphs  ( I  )(i )  I hiiiii)*,h  ( i v)  ol  this 
(h;iiiiilioii.  In  addition,  wi;tlainls,  lakrrs, 
and  poinfs  an;  Il  ihiilai  ii;s  (i;v<;ii  if  they 
lack  a  hed  and  hanks  or  ordinary  hig,h 
wall;!  mark)  il  they  coiilrihiite  flow, 
either  diri;clly  or  lhroiig,h  aiiolh(;r  wal(;r 
to  a  water  i(h;iitilied  in  parag,raphs  (  I  )(i) 
throng, h  (iii)  ol  this  defiiiitioii.  A  water 
that  olhei  wise;  ipialifies  as  a  Irihiilary 
iiinler  this  defiiiilioii  do(;s  not  lose  its 
stains  as  a  Irihiitary  if,  for  any  l(;iigth, 
tln;r(;  are  one  or  nion;  maii-madi;  breaks 
(sikMi  as  bridges,  cnlv(;rls,  pijies,  or 
dams),  or  oik;  or  more  natural  hniaks 
(such  as  w(;llands  at  tin;  head  of  or  along 
tin;  run  of  a  .stream,  debris  piles,  hould(;r 
fields,  or  a  str(;am  that  flows 
underground)  so  long  as  a  bed  and 
banks  and  an  ordinary  high  water  mark 
can  be  identified  upstream  of  the  break. 
A  tributary,  including  wetlands,  can  be 
a  natural,  man-altered,  or  man-made 
water  and  includes  waters  such  as 
rivers,  streams,  lakes,  ponds, 
impoundments,  canals,  and  ditches  not 
excluded  in  paragraph  (2)(iii)  or  (iv)  of 
this  definition. 

(vi)  Wetlands.  The  term  wetlands 
means  those  areas  that  are  inundated  or 
saturated  by  surface  or  groundwater  at 
a  frequency  and  duration  sufficient  to 


support,  and  that  under  normal 
circumstances  do  support,  a  prevalence 
of  vegetation  typically  adapted  for  life 
in  saturated  soil  conditions.  Wetlands 
generally  include  swamps,  marshes, 
bogs  and  similar  areas. 

(vii)  Significant  nexus.  The  term 
significant  nexus  means  that  a  water, 
including  wetlands,  either  alone  or  in 
combination  with  other  similarly 
situated  waters  in  the  region  (i.e.,  the 
watershed  that  drains  to  the  nearest 
water  identified  in  paragraphs  (l)(i) 
through  (iii)  of  this  definition), 
significantly  affects  the  chemical, 
physical,  or  biological  integrity  of  a 
water  identified  in  paragraphs  (l)(i) 
through  (iii)  of  this  definition.  F’or  an 
effect  to  he  significant,  it  must  be  more 
than  speculative  or  insuh.stantial.  Other 
wat(;rs,  including  W(;tlands,  arc; 

.similarly  situated  wh(;ii  th(;y  ])(;ifonn 
similar  fimctioiis  and  arc;  loc:alecl 
siiffic;ic;nlly  cMo.sc;  tc)gc;lhc;r  or  .siiffic;ic;iilly 
chi.sc;  to  a  “wal(;r  of  the;  I  )iiilc;cl  .Slalc;.s” 
so  that  lhi;y  c:aii  he;  (;valiiali;(l  as  a  single; 
laii(l.sc:a|ic;  miil  with  i<;gar(l  to  lh(;ir 
i;ffe;(:l  on  the;  chnniical,  physical,  or 
biological  inl(;grily  ol  a  wale;r  i(h;nl ifind 
in  paragraphs  (  I  )(i)  throng, h  (iii)  ol  this 
(h;finilion. 


PART  112— OIL  POLLUTION 
PREVENTION 

■  !>.  Tin;  ant  hoi  it  y  cilal  ion  lor  pa  it  I  12 
coni inni;s  to  inael  as  lollows; 

Aiillieii'ily;  'I  Ini  C  Joan  Wiiliii  Ai  l.  .'l!l  I  I..S.C 
i:C'.  I  cl  :.r<i. 

■  I).  .Siiclion  I  I  2.2  is  ann;nih;(l  hy 
ii;vising,  tin;  (h;linition  ol  “navig,ahh; 
wale;is”  to  riiael  a.s  lollow.s: 

§112.2  Doflnmons. 

NavigabU'  walors  iinians  the;  walcirs  ol 
the  I  lnitc;d  .States,  inchniing  the; 
l(;rrilorial  sc;as. 

(1)  For  |)nr|)0.sc;.s  of  al  I  .sc;c;lions  of  I  he 
(Mean  Walc;r  Ac:l,  33  U..S.(;.  1231  ol.  so({. 
and  its  im])lc;menting  regulations, 
snhjc;ct  to  the  c;xc.hisicms  in  j)aragraph 
(h)  of  this  secMion,  the;  term  “waters  of 
the  United  States”  mc;ans: 

(i)  All  waters  which  are  c:urrc;ntly 
used,  were  used  in  the  past,  or  may  be 
susceptible  to  use  in  interstate  or  foreign 
commerce,  including  all  waters  which 
are  subject  to  the  ebb  and  flow  of  the 
tide; 

(ii)  All  interstate  waters,  including 
interstate  wetlands; 

(iii)  The  territorial  seas; 

(iv)  All  impoundments  of  waters 
identified  in  paragraphs  (l)(i)  through 
(iii)  and  (v)  of  this  definition; 
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(v)  All  tributaries  of  waters  identified 
in  paragraphs  (l)(i)  through  [iv)  of  this 
definition; 

(vi)  All  waters,  including  wetlands, 
adjacent  to  a  water  identified  in 
paragraphs  (l)(i)  through  (v)  of  this 
definition;  and 

(vii)  On  a  case-specific  basis,  other 
waters,  including  wetlands,  provided 
that  those  waters  alone,  or  in 
combination  with  other  similarly 
situated  waters,  including  wetlands, 
located  in  the  same  region,  have  a 
significant  nexus  to  a  water  identified  in 
paragraphs  (iKi)  through  (iii)  of  this 
definition. 

(2)  The  following  are  not  “waters  of 
the  United  States”  notwithstanding 
whether  they  meet  the  terms  of 
|)aragra])hs  (l)(i)  through  (vii)  of  this 
definition - 

(i)  Waste  treatment  systems,  including 
treatment  |)()n(ls  or  lagoons,  designed  to 
meet  I  lie  re(|nirements  of  t  he  ( Ilean 
Water  Act. 

(ii)  1‘rior  converted  cropland. 
Notwilhslamling,  the  determinalion  ol 
an  area’s  stains  as  prim  converted 
cro|)laml  hy  any  other  I'eileial  ag,ency, 
loi  the  pm  poses  ol  the  ( ilean  Water  Act 
the  linal  anihoi  ily  regarding,  ( ilean 
Walei  Act  jmi.sdiclion  nmi.iin.s  with 
Id'A. 

(iii)  I  tilche.s  I  hat  are  excavated  wholly 
in  uplands,  drain  only  npland.s,  and 
have  le.s.s  than  peiennial  ilow. 

(iv|  Ititches  that  do  not  conirihnie 
Ilow,  eil  her  d  i  l  ecl  I  y  or  I  hrong,h  a  not  her 
water,  to  a  water  idmililied  in 
para)',iaphs  (  I  )(i)  lhi()ng,h  |iv|  ol  this 
delinilion. 

|v)  The  lollowing,  lealnres; 

(A)  Arlilicially  irii)',aled  area;:  that 
would  revei'l  to  nplami  .should 
application  ol  irrigplion  water  to  that 
are, a  cisise; 

(I!)  Arliticial  hakes  oi  ponds  ensiled 
hy  exca vat ing  and/or  diking,  dry  land 
and  used  exclusively  lor  such  pnr|)o.ses 
as  slock  watering,  irrigation,  .settling 
h.asins,  or  rice  growing; 

(U)  Artificial  reilecling  |)ools  or 
swimming  jiools  crisited  hy  excavating 
and/or  diking  dry  land; 

(I))  Small  ornamental  waters  created 
hy  excavating  and/or  diking  dry  land  for 
primarily  aesthetic  reasons; 

(E)  Water-filled  depressions  created 
incidental  to  construction  activity; 

(F)  Groundwater,  including 
groundwater  drained  through 
subsurface  drainage  systems;  and 

(G)  Gullies  and  rills  and  non-wetland 
swales. 

(3)  Definitions — 

(i)  Adjacent.  The  term  adjacent  means 
bordering,  contiguous  or  neighboring. 
Waters,  including  wetlands,  separated 
from  other  waters  of  the  United  States 


by  man-made  dikes  or  barriers,  natural 
river  berms,  beach  dimes  and  the  like 
are  “adjacent  waters.” 

(ii)  Neighboring.  The  term 
neighboring,  for  purposes  of  the  term 
“adjacent”  in  this  section,  includes 
waters  located  within  the  riparian  area 
or  floodplain  of  a  water  identified  in 
paragraphs  (l)(i)  through  (v)  of  this 
definition,  or  waters  with  a  shallow 
subsurface  hydrologic  connection  or 
confined  surface  hydrologic  connection 
to  such  a  jurisdictional  water. 

(iii)  Riparian  area.  The  term  riparian 
area  means  an  area  bordering  a  water 
where  surface  or  subsurface  hydrology 
directly  influence  the  ecological 
proces.ses  and  plant  and  animal 
community  structure  in  that  area. 
Kijiarian  areas  are  transitional  areas 
between  acpiatic  and  terrestrial 
ecosystems  that  influence  the  exchange 
ol  (inergy  and  materials  hetween  tho.se 
ecosystems. 

(iv)  l‘‘l()tKlpliiin.  The  term  lloodplaiii 
means  an  area  hordering  inland  or 
coastal  waters  that  was  lornied  hy 
.sedinieiil  deposition  troiii  such  water 
mider  present  climatic  conditions  and  is 
iiimidaled  dnriii)',  period.s  ol  moderate  to 
hi)’,h  water  flows. 

(v)  Ii  ihiiliii  y.  The  lei  in  Irihtihti  y 
mean.s  a  water  phy.sically  chaiaclei  i/.ed 
hy  the  pie.sence  ol  a  lied  and  hanks  and 
ordinaiy  hi)',h  water  mark,  as  delined  at 
!t!t  (  d'F  ;t2ll.!l(e),  which  i.onirilnile.s 
Ilow,  either  directly  or  lhroii)>,h  another 
water,  to  a  water  idenlilied  in 
|iara)’,raph.s  (  I  )(i)  lhron)',h  (iv)  ol  Ihi.s 
delinilion.  In  addition,  welland.s,  lake.s, 
and  ponds  are  Irilnilai  ie.s  (even  il  they 
lack  a  lied  and  liank.s  or  ordinary  hi)',h 
water  niarkj  il  they  coni rilinie  Ilow, 
either  directly  or  throng, h  anolher  water 
to  a  water  idenlilied  in  parag,raphs  (  I  )(i) 
throng, h  (iii)  oi  this  delinilion.  A  water 
that  otherwise  (pialilies  as  a  li  ihiilary 
under  this  delinilion  does  not  lose  its 
status  as  a  trihntary  if,  lor  any  length, 
there  iire  one  or  more  manmade  breaks 
(such  as  liridgciS,  culverts,  jiipes,  or 
dams),  or  one  or  more  natural  breaks 
(such  as  w(!thmdsat  the  head  of  or  along 
the  run  of  a  .stream,  (hshris  |)iles,  houldr'r 
fiehls,  or  a  stream  that  flows 
underground)  so  long  as  a  bed  and 
hanks  and  an  ordinary  high  water  mark 
can  be  identified  up.stream  of  the  break. 
A  tributary,  including  wetlands,  can  be 

a  natural,  man-altered,  or  man-made 
water  and  includes  waters  such  as 
rivers,  streams,  lakes,  ponds, 
impoundments,  canals,  and  ditches  not 
excluded  in  paragraph  (2)(iii)  or  (iv)  of 
this  definition. 

(6)  Wetlands.  The  term  wetlands 
means  those  areas  that  are  inundated  or 
saturated  by  surface  or  groundwater  at 
a  frequency  and  duration  sufficient  to 


support,  and  that  under  normal 
circumstances  do  support,  a  prevalence 
of  vegetation  typically  adapted  for  life 
in  saturated  soil  conditions.  Wetlands 
generally  include  swamps,  marshes, 
bogs  and  similar  areas. 

(7)  Significant  nexus.  The  term 
significant  nexus  means  that  a  water, 
including  wetlands,  either  alone  or  in 
combination  with  other  similarly 
situated  waters  in  the  region  (i.e.,  the 
watershed  that  drains  to  the  nearest 
water  identified  in  paragraphs  (l)(i) 
through  (iii)  of  this  definition), 
significantly  affects  the  chemical, 
physical,  or  biological  integrity  of  a 
water  identified  in  paragraphs  (l)(i) 
through  (iii)  of  this  definition.  For  an 
effect  to  be  significant,  it  must  be  more 
than  speculative  or  insub.stantial.  Other 
wat(!r.s,  including  wetlands,  are 
similarly  sitimled  when  they  perform 
similar  limetions  and  are  locatiid 
.sufficiently  chi.se  together  or  sufficiently 
clo.se  to  a  “water  of  the  t  Inited  .States” 

.so  that  they  can  he  evaluated  as  a  single 
lamfscape  unit  with  regard  to  theii 
elfect  on  tin;  chemical,  physical,  or 
hiolog,ical  iulegjily  ol  a  water  idenlilied 
in  parag.iaphs  (  I  )|i)  lln(aig,h  (iii)  of  Ihi.s 
delinilion. 


PART  116  DESIGNATION  OF 
HAZARDOUS  SUBSTANCE 

■  7.  't  he  ant  hoi  it  y  I  i tat  i(  HI  loi  pai  I  I  I  li 
ciaitinne.s  to  lead  a.s  billows: 

Aiiltiiii  it y;  'I'lie  I  iliiiiii  Wiilin  At  (,  !Ct  I  !  .'>.(  I. 

I  71. 1  fl  ■.f(i 

■  l(.  Seel  ion  I  I  li.;i  i.s  amended  hy 
levi.sing,  the  delinilion  ol  “navig,ahle 
water;;’’  to  |■e;ld  ;i.s  billow;;: 

§116.3  Dollnllions. 

A  A  A  A  A 

Ntn'if’jible  walrrs  is  delined  in  section 
.S()2(7)  of  till!  Act  to  nn!;ni  “w;ilers  ol  the 
I  Inited  .St;ites,  including  IIk;  l(!rrilori;il 
.se:is.” 

(I)  For  |)m |)o.ses  of  al I  .sections  of  t la; 
Glean  Waliir  Act,  .3.3  U..S.t;.  12.31  el  see], 
and  its  imphmnaiting  regulations, 

.s\d)ject  to  the  exclusions  in  paragraph 
(2)  of  this  definition,  the  term  “waters 
of  the  United  States”  means: 

(i)  All  waters  which  are  currently 
used,  were  used  in  the  past,  or  may  he 
susceptible  to  use  in  interstate  or  foreign 
commerce,  including  all  waters  which 
are  subject  to  the  ebb  and  flow  of  the 
tide; 

(ii)  All  interstate  waters,  including 
interstate  wetlands; 

(iii)  The  territorial  seas; 

(iv)  All  impoundments  of  waters 
identified  in  paragraphs  (l)(i)  through 
(iii)  and  (v)  of  this  definition;. 
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(v)  All  1 1  ihiiliii  ins  ol  walars  idriit iliad 
ill  |)aia|',r4ipli.s  ( I  j(i )  I  lll(lll(•ll  (i v)  nl  I lii.s 
(laliiiitioii; 

(vi)  All  wallas,  iiicliiiliii)'  wiillaiiils, 
ailjaciail  lo  a  walia  iiliaitiliial  in 
|iaia)'iaplis  ( I  )(i)  llii(iii|>li  (v)  ol  lliis 
(Inliiiilioii;  and 

(vii)  ( )ii  a  cast!  spncilic  lias  is,  odiia 
walias,  iiiclndiii)',  wnllaiids,  piovidial 
that  diosi;  walias  aloiii!,  or  in 
roniliination  with  otiiia  siinilailv 
silnalial  walias,  inolniliii};  wi;l lands, 
loralial  in  llin  sanii!  rii^ion,  liavi;  a 
sii^nilicanl  nnxns  lo  a  watnr  iiliaililiial  in 
|iara^ra|ilis  ( 1  j(i)  llirongli  (iii)  ol  lliis 
ilnliiiilion. 

(Z)  'I'Ih!  rollowinj>  ari!  nol  “walias  ol 
llii!  Unilnd  Slates”  iiotwillislanding 
wlielliia'  they  meet  the  liains  ol 
|)aragraj)hs  (1)(i)  tliroiif>li  (viii)  of  this 
deiinition — 

(i)  Waste  treatment  systems,  includinj* 
treatment  ponds  or  lagoons,  designed  to 
meet  the  re(]iiirements  of  the  C]lean 
Water  Act. 

(ii)  Prior  converted  cropland. 
Notwithstanding  the  determination  of 
an  area’s  status  as  prior  converted 
cropland  by  any  other  Federal  agency, 
for  the  purposes  of  the  Clean  Water  Act 
the  final  authority  regarding  Clean 
Water  Act  jurisdiction  remains  with 
EPA. 

(iii)  Ditches  that  are  excavated  wholly 
in  uplands,  drain  only  uplands,  and 
have  less  than  perennial  flow. 

(iv)  Ditches  diat  do  not  contribute 
flow,  either  directly  or  through  another 
water,  to  a  water  identified  in 
paragraphs  (l)(i)  through  (iv)  of  this 
section. 

(v)  The  following  features: 

(A)  Artificially  irrigated  areas  that 
would  revert  to  upland  should 
application  of  irrigation  water  to  that 
area  cease; 

(B)  Artificial  lakes  or  ponds  created 
by  excavating  and/or  diking  dry  land 
and  used  exclusively  for  such  purposes 
as  stock  watering,  irrigation,  settling 
basins,  or  rice  growing; 

(C)  Artificial  reflecting  pools  or 
swimming  pools  created  by  excavating 
and/or  diking  dry  land; 

(D)  Small  ornamental  waters  created 
by  excavating  and/or  diking  dry  land  for 
primarily  aesthetic  reasons; 

(E)  Water-filled  depressions  created 
incidental  to  construction  activity; 

(F)  Groundwater,  including 
groundwater  drained  through 
subsurface  drainage  systems;  and 

(G)  Gullies  and  rills  and  non-wetland 
swales. 

(3)  Definitions — 

(i)  Adjacent.  The  term  adjacent  means 
bordering,  contiguous  or  neighboring. 
Waters,  including  wetlands,  separated 
from  other  waters  of  the  United  States 


liy  man  m.'iilit  dikes  in  lianiiiis,  iialiiral 
liver  lieriiis,  lieaeli  iliiiies  and  llie  like 
are  “ailjaiaMit  waters.” 

(ii)  Ncif'Jil)<)i ill)’,.  The  lerni 

III!  pnrpiises  nl  llie  lerm 
“adjaceni”  in  this  seelinn,  ineinde.s 
waters  Inealed  williin  the  riparian  ,'nea 
nr  finnilplain  nl  a  water  iilenlitieil  in 
|)ara}’raphs  1 1  )(i)  thrnnf',h  |v)  nl  this 
delinilinn,  nr  waters  with  a  shallnw 
snhsnriai:e  hyilrnlnj’ii:  cnnnei  linn  nr 
cnniineil  snilace  hydrningic  i:nnnei:l inn 
In  siicli  a  jni  isilicl  innal  water. 

(iii)  llipaiian  area.  The  term  rijxaaat 
area  means  an  area  hindering  a  water 
where  surface  in  siihsmlace  hydrningy 
directly  infhieiice  the  ecningical 
prnces.ses  and  |)lant  and  animal 
cnmmnnity  strnctnre  in  that  area. 
Kijiarian  areas  are  transitional  areas 
between  arpiatic  and  terrestrial 
ecosystems  that  iid'lnence  the  exchange 
of  energy  and  materials  hetweeji  those 
ecosystems. 

(4)  h'loodplain.  The  term  floodplain 
means  an  area  bordering  inland  or 
coastal  waters  that  was  formed  by 
sediment  deposition  from  such  water 
under  present  climatic  conditions  and  is 
inundated  during  periods  of  moderate  to 
high  water  flows. 

(5)  Tributary.  The  term  tributary 
means  a  water  physically  characterized 
by  the  presence  of  a  bed  and  banks  and 
ordinary  high  water  mark,  as  defined  at 
33  GFR  328.3(e),  which  contributes 
flow,  either  directly  or  through  another 
water,  to  a  water  identified  in 
paragraphs  (l)(i)  through  (iv)  of  this 
definition.  In  addition,  wetlands,  lakes, 
and  ponds  are  tributaries  (even  if  they 
lack  a  bed  and  banks  or  ordinary  high 
water  mark)  if  they  contribute  flow, 
either  directly  or  through  another  water 
to  a  water  identified  in  paragraphs  (l)(i) 
through  (iii)  of  this  definition.  A  water 
that  otherwise  qualifies  as  a  tributary 
under  this  definition  does  not  lose  its 
status  as  a  tributary  if,  for  any  length, 
there  are  one  or  more  man-made  breaks 
(such  as  bridges,  culverts,  pipes,  or 
dams),  or  one  or  more  natural  breaks 
(such  as  wetlands  at  the  head  of  or  along 
the  run  of  a  stream,  debris  piles,  boulder 
fields,  or  a  stream  that  flows 
underground)  so  long  as  a  bed  and 
banks  and  an  ordinary  high  water  mark 
can  be  identified  upstream  of  the  break. 
A  tributary,  including  wetlands,  can  be 
a  natural,  man-altered,  or  man-made 
water  and  includes  waters  such  as 
rivers,  streams,  lakes,  ponds, 
impoundments,  canals,  and  ditches  not 
excluded  in  paragraph  (2)(iii)  or  (iv)  of 
this  definition. 

(vi)  Wetlands.  The  term  wetlands 
means  those  areas  that  are  inundated  or 
saturated  by  surface  or  groundwater  at 
a  frequency  and  duration  sufficient  to 


Mi|ipi)rl,  iiiiil  lliiit  iiiiiliM'  iii)iiii;il 
i:iii:iiiii.slaiii:i!.s  ilii  .sii|)piirl,  :i  |)ri!Viili;iii:i; 

III  vi;)>i;l:itiiiii  typically  adapted  liti  lili; 
ill  .*;aliii:ili!il  .soil  ciiiiililiiiii.'c  Witl laiiils 
I’ciicrally  iiicliiili;  .swaiii|).s,  iiiar.slies, 
hiij’/i  and  .'ami lai  areas. 

(vii)  Sifaiifieiail  ne-vi/.s.  Tlie  term 
.'.;;;;i;7;i  f/n/  ai-xaa  meaii.s  that  a  water, 
iiii  liiiliii)',  wellaiiils,  either  aliiiie  in  in 
cinnliinaliiin  with  nllier  similarly 
.situated  waters  in  the  re)', inn  (i.e.,  the 
watershed  that  ilrains  tii  the  nearest 
water  identified  in  |)ara)',raphs  ( I  j(i) 
thriingh  (iii)  iit  this  ilelinitiim), 
si}piifi(:antly  affects  the  chemical, 
physical,  nr  hiningical  integrity  nf  a 
water  identified  in  iiaragrajihs  (  l)(i) 
thrnngh  (iii)  nf  this  definitinn.  Fnr  an 
effect  to  he  significant,  it  must  he  innre 
than  s])eculative  or  insiihslantial.  Other 
waters,  including  wetlands,  :ire 
.similarly  situated  when  they  jierform 
similar  functions  and  are  located 
sufficiently  close  together  or  sufficiently 
close  to  a  “water  of  the  United  States” 
so  that  they  can  be  evaluated  as  a  single 
landscape  unit  with  regard  to  their 
effect  on  the  chemical,  physical,  or 
biological  integrity  of  a  water  identified 
in  paragraphs  (l)(i)  through  (iii)  of  this 
definition. 

***** 

PART  117— DETERMINATION  OF 
REPORTABLE  QUANTITIES  FOR 
HAZARDOUS  SUBSTANCES 

■  9.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  The  Clean  Water  Act,  33  U.S.C. 
1251  et  seq. 

■  10.  Section  117.1  is  amended  by 
revising  the  definition  of  “navigable 
waters”  to  read  as  follows: 

§117.1  Definitions. 

***** 

(i)  Navigable  waters  means  “waters  of 
the  United  States,  including  the 
territorial  seas.” 

(1)  For  purposes  of  all  sections  of  the 
Glean  Water  Act,  33  U.S.G.  1251  et.  seq. 
and  its  implementing  regulations, 
subject  to  the  exclusions  in  paragraph 
(i)(2)  of  this  section,  the  term  “waters  of 
the  United  States”  means: 

(i)  All  waters  which  are  currently 
used,  were  used  in  the  past,  or  may  be 
susceptible  to  use  in  interstate  or  foreign 
commerce,  including  all  waters  which 
are  subject  to  the  ebb  and  flow  of  the 
tide; 

(ii)  All  interstate  waters,  including 
interstate  wetlands; 

(iii)  The  territorial  seas; 

(iv)  All  impoundments  of  waters 
identified  in  paragraphs  (i)(l)(i)  through 
(iii)  and  (v)  of  this  section; 
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(v)  All  1 1  iliiiliii  i<;s  ul  wiilns  idciitiiicd 
in  I  till  :i)M;i|ili.'i  (i )(  I )( i )  I  liKiiii’li  ( i  v)  ol  I  Id.s 
sdclioii; 

(vi)  All  Wilier;;,  iiicliidiii)',  wel liiiid;;, 
iidjiicenl  III  ii  Wiiliir  ideiil ii led  in 
|i;iriij>r;i|ili;;  ( i )(  I  )|i )  I  In  OM)di  ( v)  nl  I  li  i;; 
;;i!i:li(in;  iind 

(vii)  (  )n  ii  cii.M!  ;;|ii!i:di(:  li:i;;i;;,  iillini 
wiilnr;;,  inclndiiif’  wnl  liind;;,  |irnvidi!(l 
lliiil  llui;;i!  Wilier;;  iilinie,  nr  in 
cnnilii  Hill  inn  willi  nllier  ;.iinil;nlY 
.siliiiiled  wiiler.s,  inelndiiif'  welhinil.s, 
Inciiled  in  I  lie  .siiine  rey,inn,  liiive  ;i 
.sif'iidiciinl  nexn.s  In  ii  wider  idenlirii;d  in 
|iiirii)^^rii|)lis  (i)(  I  )(i)  llirnn^li  (iii)  nl  llii.s 
;;e(:linn, 

(X)  'I'Ik!  Inllnwin^^  iin;  nnl  “wiiler.s  nl 
llie  l)nil(!(l  Sliile.s”  nnlwdlisliiiulinj.; 
whether  they  meet  the  Iimiiis  nl 
liiir.igniphs  (i)(l)(ij  throu}^h  (vii)  nl  thi.s 
.section — 

(i)  Wiiste  Ireiitmont  systems,  including 
treatment  jjonds  or  lagoons,  designed  to 
meet  the  re(|iiirements  of  the  (ilean 
Water  Act. 

(ii)  Prior  converted  cropland. 
Notwithstanding  the  determination  of 
an  area’s  status  as  prior  converted 
cropland  by  any  other  Federal  agency, 
for  the  purposes  of  the  Clean  Water  Act 
the  final  authority  regarding  Clean 
Water  Act  jurisdiction  remains  with 
EPA. 

(iii)  Ditches  that  are  excavated  wholly 
in  uplands,  drain  only  uplands,  and 
have  less  than  perennial  flow. 

(iv)  Ditches  that  do  not  contribute 
flow,  either  directly  or  through  another 
water,  to  a  water  identified  in 
paragraphs  (i)(l)(i)  through  (iv)  of  this 
section. 

(v)  The  following  features: 

(A)  Artificially  irrigated  areas  that 
would  revert  to  upland  should 
application  of  irrigation  water  to  that 
area  cease; 

(B)  Artificial  lakes  or  ponds  created 
hy  excavating  and/or  diking  dry  land 
and  used  exclusively  for  such  purposes 
as  stock  watering,  irrigation,  settling 
basins,  or  rice  growing; 

(C)  Artificial  reflecting  pools  or 
swimming  pools  created  by  excavating 
and/or  diking  dry  land; 

(D)  Small  ornamental  waters  created 
by  excavating  and/or  diking  dry  land  for 
primarily  aesthetic  reasons; 

(E)  Water-filled  depressions  created 
incidental  to  construction  activity; 

(F)  Groundwater,  including 
groundwater  drained  through 
subsurface  drainage  systems;  and 

(G)  Gullies  and  rills  and  non-wetland 
swales. 

(3)  Definitions — 

(i)  Adjacent.  The  term  adjacent  means 
bordering,  contiguous  or  neighboring. 
Waters,  including  wetlands,  separated 
from  other  waters  of  the  United  States 


liy  iii.'iii  iiiiidi;  dikit;;  iii  linn  ii;r;;,  ii;ilm:il 
liviM  liiMiii;;,  liiiiicli  diiiii;;;  iiml  llii;  likit 
;iii:  "iidj;i(:i;iil  w;ili!r.s." 

(ii)  Nrii’Jihiii  Tlii!  Ii;rm 
nrif'JilK)i  iiif’,  iiii  pm  pii;;i!;i  nl  llii;  liii  iii 
“iidi;ii:i;iil"  in  I  hi;;  ;;i!(:t  inn,  iiicliidi!;; 
wnlni;;  Inciilnd  williiii  tin;  lipniiim  ninii 
III  llnnilpliiiii  III  :i  wiili!i  iili!iililii!il  in 
p;irji)>,iiipli;;  (i)(  I  )(i)  llnnng,li  (v)  nl  llii;; 

;;i;i:l  inn,  nr  wiilnis  willi  ii  ;;hjillnw 
;;nli;;ni  liii:i!  hyili  nln)>,ic  i:nnni!i:l  inn  in 
i:nnlini!d  .sni  i:ii:i!  Iiyilrnln)>,ii:  i:nnni;i:l inn 
In  such  a  jm  i;;ilii:l  innal  walnr. 

(iii)  /f//a/nr//i  area,  riie  lerm  lipavian 
area  means  an  area  linrdering  a  waler 
where  sm  lace  nr  snhsm  lace  hydrningy 
iliiiiclly  influence  Ihe  ecnlngical 
prnces.ses  and  |ilanl  and  animal 
connnnnily  slrnclnre  in  lhal  area. 
Riparian  areas  are  transitional  areas 
between  arjiiaticand  terrestrial 
ecosystimis  that  influence  the  exchange 
of  energy  and  mat(;rials  h(!tween  those 
ecosystems. 

(iv)  Floodplain.  The  \o.rm  floodplain 
means  an  area  bordering  inland  or 
coastal  waters  that  was  formed  by 
sediment  deposition  from  such  water 
under  present  climatic  conditions  and  is 
inundated  during  periods  of  moderate  to 
high  water  flows. 

(v)  Tributary.  The  term  tributary 
means  a  water  physically  characterized 
by  the  presence  of  a  bed  and  banks  and 
ordinary  high  water  mark,  as  defined  at 
33  GFR  328.3(e),  which  contributes 
flow,  either  directly  or  through  another 
water,  to  a  water  identified  in 
paragraphs  (i)(l)(i)  through  (iv)  of  this 
section.  In  addition,  wetlands,  lakes, 
and  ponds  are  tributaries  (even  if  they 
lack  a  bed  and  banks  or  ordinary  high 
water  mark)  if  they  contribute  flow, 
either  directly  or  through  another  water 
to  a  water  identified  in  paragraphs 
(i)(l)(i)  through  (iii)  of  this  section.  A 
water  that  otherwise  qualifies  as  a 
tributary  under  this  definition  does  not 
lose  its  status  as  a  tributary  if,  for  any 
length,  there  are  one  or  more  man-made 
breaks  (such  as  bridges,  culverts,  pipes, 
or  dams),  or  one  or  more  natural  breaks 
(such  as  wetlands  at  the  head  of  or  along 
the  run  of  a  stream,  debris  piles,  boulder 
fields,  or  a  stream  that  flows 
underground)  so  long  as  a  bed  and 
banks  and  an  ordinary  high  water  mark 
can  be  identified  upstream  of  the  break. 
A  tributary,  including  wetlands,  can  be 
a  natural,  man-altered,  or  man-made 
water  and  includes  waters  such  as 
rivers,  streams,  lakes,  ponds, 
impoundments,  canals,  and  ditches  not 
excluded  in  paragraph  (i)(2)(iii)  or  (iv) 
of  this  section. 

(vi)  Wetlands.  The  term  wetlands 
means  those  areas  that  are  inundated  or 
saturated  by  surface  or  groundwater  at 
cl  frecjuency  and  duration  sufficient  to 


;;iippiirl,  and  llial  iiiiilnr  iiiiriiial 
i:iri:iiiii;;laiii:i!;;  ilii  ;;iippiiii,  a  priivalinii :it 
III  vi;^>i;laliiiii  lypii.ally  ailaplnil  liii  lilii 
ill  ;;alnrali)il  ;;iiil  i:iiiiililiiiii;;.  Wnllaiiil;; 
}’,i;iii;ral ly  iiii  liiilii  ;;wainp;;,  iiiai ;;lii;;;, 
liii)>,;;  and  ;;iniilai  aina;:. 

(vii)  bif'jala  mil  arxan.  Tin:  Iniin 
!:i)'jiilii mil  iirxie;  innan;;  llial  a  walnr, 
inclniliii)',  wnllanil.*;,  nillini  aliiiin  in  in 
ciiinliinaliiin  willi  nllini  ;;iniilaily 
.silnalnd  walnr.s  in  llin  ing.io"  ('  <;.,  Ilin 
walnislinil  llial  ilraiiiK  In  Ilin  nnarnsl 
walni  idiMililinil  in  paragia|ilis  (i)(  I  )(i) 
lliningh  (iii)  of  Ibis  seclinn), 
significani ly  afincts  Ihe  chninical, 
physical,  or  hiological  iningrily  of  a 
waler  idenlified  in  {laragraphs  (i)(  l)(i) 
Ihrmigh  (iii)  of  this  seclinn.  For  an  effect 
In  he  significant,  it  must  he  more  than 
speculative  or  insuhstaiitial.  Other 
waters,  including  wetlands,  arr; 
similarly  situated  when  they  pmform 
similar  functions  and  are  located 
.suffic:iently  clo.se  together  or  sufficiently 
clo.se  to  a  “water  of  the  United  States” 
so  that  they  can  be  evaluated  as  a  .single 
landscape  unit  with  regcard  to  their 
effect  on  the  chemical,  physical,  or 
biological  integrity  of  a  water  identified 
in  paragraphs  (i)(l)(i)  through  (iii)  of 
this  section. 

***** 

PART  122— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE  NATIONAL 
POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

■  11.  The  authority  citation  for  part  122 
continues  to  read  as  follows: 

Authority:  The  Clean  Water  Act,  33  U.S.C. 
1251  et seq. 

■  12.  Section  122.2  is  amended  by 
revising  the  definition  of  “Waters  of  the 
United  States”  and  removing  the  note 
and  editorial  note  at  the  end  of  the 
section. 

The  revision  reads  as  follows: 

§122.2  Definitions. 

***** 

Waters  of  the  United  States  or  waters 
of  the  U.S.  means: 

(a)  For  purposes  of  all  sections  of  the 
Glean  Water  Act,  33  U.S.G.  1251  et  seq. 
and  its  implementing  regulations, 
subject  to  the  exclusions  in  paragraph 
(b)  of  this  definition,  the  term  “waters 
of  the  United  States”  means: 

(1)  All  waters  which  are  currently 
used,  were  used  in  the  past,  or  may  be 
susceptible  to  use  in  interstate  or  foreign 
commerce,  including  all  waters  which 
are  subject  to  the  ebb  and  flow  of  the 
tide; 

(2)  All  interstate  waters,  including 
interstate  wetlands; 

(3)  The  territorial  .seas; 
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(4)  All  impoundments  of  waters 
identified  in  paragraphs  (a)(1)  through 
(3)  and  (5)  of  this  definition; 

(5)  All  tributaries  of  waters  identified 
in  paragraphs  (a)(1)  through  (4)  of  this 
definition; 

(6)  All  waters,  including  wetlands, 
adjacent  to  a  water  identified  in 
paragraphs  (a)(1)  through  (5)  of  this 
definition;  and 

(7)  On  a  case-specific  basis,  other 
waters,  including  wetlands,  provided 
that  those  waters  alone,  or  in 
combination  with  other  similarly 
situated  waters,  including  wetlands, 
located  in  the  same  region,  have  a 
significant  nexus  to  a  water  identified  in 
paragraphs  (a)(1)  through  (3)  of  this 
definition. 

(b)  The  following  are  not  “waters  of 
the  United  States”  notwithstanding 
whether  they  meet  the  terms  of 
paragraphs  (a)(1)  through  (7)  of  this 
definition — 

(1)  Waste  treatment  systems, 
including  treatment  ponds  or  lagoons, 
designed  to  meet  the  requirements  of 
the  Clean  Water  Act.  This  exclusion 
applies  only  to  manmade  bodies  of 
water  which  neither  were  originally 
created  in  waters  of  the  United  States 
(such  as  disposal  area  in  wetlands)  nor 
resulted  from  the  impoundment  of 
waters  of  the  United  States. ^ 

(2)  Prior  converted  cropland. 
Notwith.standing  the  determinatit)n  of 
fin  area’s  .status  as  jirior  converted 
ci()])iand  hy  any  other  Federal  agency, 
lor  the  purposes  of  the  (;lean  Water  Act 
llie  final  authority  regarding  ( Ileau 
Water  Act  jiii isdiclion  remains  with 
Id'A. 

(;i|  I  titches  that  are  excavated  wholly 
ill  iiplaml.s,  drain  only  uplands,  and 
have  les.s  than  perennial  How. 

('ll  I  tit  (lies  that  do  not  conirihnie 
How,  either  direi.tly  oi  thiongh  another 
water,  to  a  water  identdied  in 
paragraphs  (a)|  1 1  t  In  on)'h  U  )  ol  this 
deiinition. 

I  Id  the  lol  lowing,  leal  in  es: 

(i)  Aililii.ially  iiiig,ali;d  aiea.s  that 
would  leveil  to  upland  should 
applii.alion  ol  iiiigalion  watin  to  that 
aiea  (.ease; 

(ii)  Aitili(.ial  lafes  oi  ponds  ( mated 
I ly  ex( :a vat  i ng,  and/or  d i k  i  ng,  dry  land 
;ni(l  used  ex( .1  n.si  vel y  lor  .sin.li  |>ni  poses 
a.s  stock  watei  iiij',,  irri)’,at ion,  settliii)’, 
ha.sins,  or  rice  g, rowing,; 

(iii)  Artilicial  rellectiii)',  poofs  or 
.swi inniing,  pooh:  created  hy  excavating, 
and/or  diking,  dry  land; 

(ivj  .^hiiall  ornamental  waters  created 
hy  excavating  and/or  diking,  dry  land  lor 
primarily  aesthetic  rea.sons; 

(v)  Water-filled  depressions  created 
incidental  to  construction  activity; 


(vi)  Groundwater,  including 
groundwater  drained  through 
subsurface  drainage  systems;  and 

(vii)  Gullies  and  rills  and  non-wetland 
swales. 

(c)  Definitions — 

(1)  Adjacent.  The  term  adjacent 
means  bordering,  contiguous  or 
neighboring.  Waters,  including 
wetlands,  separated  from  other  waters  of 
the  United  States  by  man-made  dikes  or 
barriers,  natural  river  berms,  beach 
dunes  and  the  like  are  “adjacent 
waters.” 

(2)  Neighboring.  The  term 
neighboring,  for  purposes  of  the  term 
“adjacent”  in  this  section,  includes 
waters  located  within  the  riparian  area 
or  floodplain  of  a  water  identified  in 
paragraphs  (a)(1)  through  (5)  of  this 
section,  or  waters  with  a  shallow 
subsurface  hydrologic  connection  or 
confined  surface  hydrologic  connection 
to  such  a  jurisdictional  water. 

(3)  Riparian  area.  The  term  riparian 
area  means  an  area  bordering  a  water 
where  surface  or  subsurface  hydrology 
directly  influence  the  ecological 
processes  and  plant  and  animal 
community  structure  in  that  area. 
Riparian  areas  are  transitional  areas 
between  aquatic  and  terrestrial 
ecosystems  that  influence  the  exchange 
of  energy  and  materials  between  those 
ecosystems. 

(4)  Floodplain.  The  term  floodplain 
means  an  area  bordering  inland  or 
coastal  waters  that  was  formed  Hy 
sediment  de|)()siti()n  from  siicli  water 
imdei'  pre.seiit  climatic  cimditions  and  is 
imnidated  (lin  ing  periods  of  moderale  to 
High  water  flows. 

(.'))  Ti ilnilai  y.  Tlie  term  liiliiiltn  y 
means  a  water  physically  cliaractei  i/.ed 
Hy  the  pre.seiice  ol  a  Hed  and  Hank.*:  and 
ordinary  Hig,H  water  mark,  as  delined  at 
It.'t  ( il'  F  3211. ItHd,  wliii.li  conti  ilintes 
How,  eitliei  directly  or  tHiong,H  anollier 
watei ,  toil  water  ident  1 1  ied  in 
parag,i  apHs  (a  )|  I )  t  Hrongli  (4  )  ol  this 
deiinition.  In  addition,  wetlands,  late.*:, 
and  ponds  ai  e  1 1  iHiitai  les  (I’Ven  1 1  I  Hey 
l.'K  k  a  Hed  .11  id  Hind  s  oi  oidinai  y  lng,H 
Wiilei  inaik  )  d  they  ( null  iHiile  How, 
inlliei  iliiiM  Ilyin  lHiini)>,H  anolliei  watei 
to  a  watei  identilied  m  paiagiapHs  (a|(  I  I 
tHion)',H  (3|  ol  this  deiinition  A  Wiitei 
that  otliei  wise  (pialilie.*:  in:  a  li  ilnilai  y 
nndei  tliis  delinilion  doe.*:  not  lo.':e  it.*; 
.'itatns  ii.*:  ii  tiilintary  il,  lor  :niy  leiijMli, 
there  .ire  one  or  more  man  niiide  Hre.'iks 
(siicIi  a.s  Hi  i(lg,e.':,  (  Ill  vei  t.*:,  pipe.*:,  or 
diiiiis),  or  one  or  more  iiiitniiil  Hreiiks 
(.*:n(:H  a.*:  wetland.*:  ;il  the  Insid  ol  or  :don)’, 
the  rnii  ol  a  .*:treani,  dehris  piles,  Hoiddei 
Melds,  or  :i  .*:lre:nn  t  H:il  Hows 
nn(lerg,ronn(l)  so  long  :is  :i  Hed  :nid 
Hiiiiksf'ind  an  ordimny  High  w.iter  mark 
can  He  identified  upstream  of  the  Hreak. 


A  tributary,  including  wetlands,  can  be 
a  natural,  man-altered,  or  man-made 
water  and  includes  waters  such  as 
rivers,  streams,  lakes,  ponds, 
impoundments,  canals,  and  ditches  not 
excluded  in  paragraphs  (b)(3)  or  (4)  of 
this  definition. 

(6)  Wetlands.  The  term  wetlands 
means  those  areas  that  are  inundated  or 
saturated  by  surface  or  groundwater  at 
a  frequency  and  dmation  sufficient  to 
support,  and  that  under  normal 
circumstances  do  support,  a  prevalence 
of  vegetation  typically  adapted  for  life 
in  saturated  soil  conditions.  Wetlands 
generally  include  swamps,  marshes, 
bogs  and  similar  areas. 

(7)  Significant  nexus.  The  term 
significant  nexus  means  that  a  water, 
including  wetlands,  either  alone  or  in 
combination  with  other  similarly 
situated  waters  in  the  region  (i.e.,  the 
watershed  that  drains  to  the  nearest 
water  identified  in  paragraphs  (a)(1) 
through  (3)  of  this  definition), 
significantly  affects  the  chemical, 
physical,  or  biological  integrity  of  a 
water  identified  in  paragraphs  (a)(1) 
through  (3)  of  this  definition.  For  an 
effect  to  be  significant,  it  must  be  more 
than  speculative  or  insubstantial.  Other 
waters,  including  wetlands,  are 
similarly  situated  when  they  perform 
similar  functions  and  are  loc:ated 
.sufficiently  clo.se  together  or  sufficiently 
clo.se  to  a  “water  of  the  United  .States” 

.so  tliat  tliey  can  Ho  evaluated  as  a  single 
landscape  unit  witli  regard  to  iHeir 
effect  on  Hie  cHemical,  pHysical,  or 
Hiological  integrity  of  a  water  identified 
ill  paragraplis  (a)(  I )  tliroiigli  (it)  of  t His 
deiinition. 

'At  41.  I•■F  4H(.;/().  Inly  ?.  t ,  I'.Dtd,  tin; 
I'inviiiinmentiil  I'nitecl  ion  Agiincy 
Mi.‘:pi;nili;il  until  HiitHi;i  iiotii.i;  in 
H  \y.y..y.,  tin;  lii.*.t  M;nli;ni.i;,  Hi;ginnin}; 
■•■flii  .*:  i;x(.ln.*iiiin  iipplii;;:  .  .  “  in  tin; 

(Inlinition  ol  "Wiiti;is  ol  iHii  t  lniti;il 
.' iliiten. ’’  I  II i.*i  I (;v i.'iioii  ('IJl  !■  I\  1  4  t  '(.'t, 

Api.  I,  I  nttil  I  (  ( lilt  I II  linn  I  Hat  •ninpi;ii.’:ion 

PAH  I  730  SI  C  I  ION  404(l))(  I ) 

(iUIOH  INFS  FOR  SPFCIFICAIION  Ol 
DISPOSAI  SHFS  FOR  DRFDGFI)  OR 
I  II  I  MAIFRIAI 

■  I .'  I .  ’  I  1 1  ( ;  a  1 1 1 1 1  o  I  i  t  y  (  i  I  a  t  i  o  n  I  o  I  pa  1 1  i  1 1 1 
(.out  iniii;.*:  to  ii;ail  a.*,  lollow.*:: 

Aiilliiii  ity;  rini  (  iliiiiii  Wiilni  A(  I,  :i!l  I  I  .'I  (  i 
I  i'll  I  I -I  %cii 

■  14.  .‘iei.lion  3.30.3  i.*:  :mi(;n(le(l  Hy 
revising,  pai:ig,i:ipH.*:  (.*:)  :ni(l  (t )  :niil 
:i(l(ling,  p:ira)’,r;ipH  (n)  to  read  a.*:  lollows; 

§230.3  Dofinitlons. 

A  A  A  A  A 

(.*:)  Foi  pnrpo.ses  of  al I  section.*:  ol  tin; 
(ilean  Water  Act,  .3,3  I  I..S.C.  1 3.^)  I  cl  s(Uj. 
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and  its  implementing  regulations, 
subject  to  the  exclusions  in  paragraph  (t) 
of  this  section,  the  term  “waters  of  the 
United  States”  means: 

(1)  All  waters  which  are  currently 
used,  were  used  in  the  past,  or  may  he 
susceptible  to  use  in  interstate  or  foreign 
commerce,  including  all  waters  which 
are  subject  to  the  ebb  and  flow  of  the 
tide; 

(2)  All  interstate  waters,  including 
interstate  wetlands; 

(3)  The  territorial  seas; 

(4)  All  impoundments  of  waters 
identified  in  paragraphs  (sKl)  through 
(3)  and  (5)  of  this  section; 

(5)  All  tributaries  of  waters  identified 
in  paragraphs  (s)(l)  through  (4)  of  this 
section; 

(6)  All  waters,  including  wetlands, 
adjacent  to  a  water  identified  in 
paragraphs  (s)(l)  through  (5)  of  this 
section;  and 

(7)  On  a  case-specific  basis,  other 
waters,  including  wetlands,  provided 
that  those  waters  alone,  or  in 
combination  with  other  similarly 
situated  waters,  including  wetlands, 
located  in  the  same  region,  have  a 
significant  nexus  to  a  water  identified  in 
paragraphs  (s)(l)  through  (3)  of  this 
section. 

(t)  The  following  are  not  “waters  of 
the  United  States”  notwithstanding 
whether  they  meet  the  terms  of 
paragraphs  (s)(l)  through  (7)  of  this 
.s(!(:tion — 

(1)  Waste  treatment  systcnns, 
including  tnsitment  jjond.s  or  lagoons, 
designed  to  meet  the  re(|ninanents  of 

I  lie  ( ilean  Water  Act . 

(2)  I’rior  con  verted  cro|iland. 

Not witlistanding  the  deterininatioii  ol 
an  area’s  status  as  prior  converted 
i.roplaiid  by  any  otliei  I'edeial  agency, 
till  t lie  |tiii  po.ses  ol  t  lie  (  dean  Watei  Al  t 
t  lie  1 1  tial  ant  lioi  it  y  regai  di  iig,  (  ileaii 
Walei  Alt  |iii  i.sdii  t  ion  leniains  with 
i:i'A 

(2)  ttiti  lies  that  aie  excavated  wliolly 
III  uplands,  diain  only  uplands,  and 
liave  less  than  |ieiennial  Mow 

I'l )  I  li  ti  lies  that  do  not  i  out  i  ihnie 
I  low ,  eil  liei  d  1 1  ei  1 1  y  Ol  I  In  on)'li  anol  liei 
walei,  to  a  walei  idenidied  in 
|iaia)naplis  (s||  I  |  llnon)',li  |'l|  ol  tins 
set  lion. 

(Id  I  he  lol  In wi  iij;  leat in e.s: 

(i|  Aililii  ially  iiri)>,aled  aieas  that 
would  revert  to  upland  .should 
application  ol  iiii|>alion  water  to  that 
area  i.ea.se; 

|ii)  Aililicial  lakes  oi  poiid.s  created 
hy  excavating,  and/or  diking,  dry  land 
and  n.sed  exclusively  lor  .such  purposes 
as  slock  watering,,  ii  i  ig,al  ion,  .sellliii)', 
hasins,  or  rice  )>,rowing,; 

(iii)  Aililicial  ridlecliii)’,  pools  or 
.swininiing  pools  created  hy  excavating, 
and/or  dikiii)',  dry  land; 


(iv)  Small  ornamental  waters  created 
by  excavating  and/or  diking  dry  land  for 
primarily  aesthetic  reasons; 

(v)  Water-filled  depressions  created 
incidental  to  construction  activity; 

(vi)  Groundwater,  including 
groundwater  drained  through 
subsurface  drainage  systems;  and 

(vii)  Gullies  ana  rills  and  non-wetland 
swales. 

(u)  Definitions — 

(1)  Adjacent  The  term  adjacent 
means  bordering,  contiguous  or 
neighboring.  Waters,  including 
wetlands,  separated  from  other  waters  of 
the  United  States  by  man-made  dikes  or 
barriers,  natural  river  berms,  beach 
dunes  and  the  like  are  “adjacent 
waters.” 

(2)  Neighboring.  The  term 
neighboring,  for  purposes  of  the  term 
“adjacent”  in  this  section,  includes 
waters  located  within  the  riparian  area 
or  floodplain  of  a  water  identified  in 
paragraphs  (s)(l)  through  (5)  of  this 
section,  or  waters  with  a  shallow 
subsurface  hydrologic  connection  or 
confined  surface  hydrologic  connection 
to  such  a  jurisdictional  water. 

(3)  Riparian  area.  The  term  riparian 
area  means  an  area  hordering  a  water 
where  .surface  or  subsurface  hydrology 
directly  influence  the  ecological 
proces.ses  and  jilant  and  animal 
community  structure  in  that  area. 
Riparian  areas  are  transitional  iireas 
between  aipiatic  and  terrestrial 
ecosystems  that  influence  the  exchange 
(if  energy  and  materials  between  those 
ecosyslems. 

I'l)  l•i(K)tlpl<lin.  The  lerin  IhKidplain 
means  an  area  hiirdering  inland  or 
coa.'ilal  waters  that  was  loriiied  hy 
.sediiiieni  depo.sit ion  Ironi  .such  water 
ninlei  pieseni  (.hnialii.  (.ondilions  and  i.s 
innndaind  dm  iiig  jiei  iods  ol  model  ill e  to 
hig,h  walei  Hows. 

(li)  li  iliiiliii  Y  the  leim  1 1  ihiiliii  y 
means  ii  walei  ph  ysn  id  I  y  i  hai  iii  lei  i /.ed 
hy  the  pie.sem  ii  ol  a  bed  and  haidn  and 
III  d  1 1  liii  y  high  wiilei  iiiai  t  ,  ii.s  del  1 1  led  at 
l.t  (  3'  lt  'H'.lt  .t|e),  wIili  h  I  oiill  ihllles 
Mow,  eilhei  duel  lly  in  lliiinigh  aiiiilhei 
Wiilei,  toil  walei  iileiildieil  in 
|iiniig,iaphs  (s||  I  |  lhiong,h  |‘l  |  ol  this 
.sei  lion  In  aildilion,  wellamls,  lide.s, 
and  I  Mini  Is  III  e  1 1  ihiilai  le.s  (even  1 1  they 
liK  k  a  lied  and  haid.s  in  indinaiv  hi)’,h 
Wilier  mill  k  )  d  they  i  onli  ihiile  How, 
either  iliiei.lly  in  lhroii)',h  anothei  walei 
to  ii  Wilier  idenidied  in  piiiiig,iiiphs  |s)(  I  ) 
lhrong,h  (it)  ol  this  section.  A  Wiiler  Ihiil 
otherwise  i|nidilie.s  ;is  ii  li  ihiilary  nmler 
this  delinilioii  does  not  lose  its  sliilii.s  iis 
ii  Irihiiliiry  il,  (or  iiny  leng,lh,  there  are 
one  or  more  imiii  imide  breaks  (such  iis 
hridg,e.s,  cniverl.s,  jiipes,  or  dams),  or  one 
or  more  nalniid  breaks  (.snch  iis 
wet liinds  ill  the  lieiid  of  or  idling,  the  run 


of  a  stream,  debris  piles,  boulder  fields, 
or  a  stream  that  flows  underground)  so 
long  as  a  bed  and  banks  and  an  ordinary 
high  water  mark  can  be  identified 
upstream  of  the  break.  A  tributary, 
including  wetlands,  can  be  a  natural, 
man-altered,  or  man-made  water  and 
includes  waters  such  as  rivers,  streams, 
lakes,  ponds,  impoundments,  canals, 
and  ditches  not  excluded  in  paragraph 
(t)(3)  or  (4)  of  this  section. 

(6)  Wetlands.  The  term  wetlands 
means  those  areas  that  are  inundated  or 
saturated  by  surface  or  groundwater  at 
a  frequency  and  duration  sufficient  to 
support,  and  that  under  normal 
circumstances  do  support,  a  prevalence 
of  vegetation  typically  adapted  for  life 
in  saturated  soil  conditions.  Wetlands 
generally  include  swamps,  marshes, 
bogs  and  similar  areas. 

[7)  Significant  nexus.  The  term 
significant  nexus  means  that  a  water, 
including  wetlands,  either  alone  or  in 
combination  with  other  similarly 
situated  waters  in  the  region  (i.e.,  the 
watershed  that  drains  to  the  nearest 
water  identified  in  paragraphs  (s)(l) 
through  (3)  of  this  section),  significantly 
affects  the  chemical,  physical,  or 
biological  integrity  of  a  water  identified 
in  paragraphs  (s)(l)  through  (3)  of  this 
.section.  For  an  effect  to  be  significant, 

it  must  be  more  than  specidative  or 
insub.stantial.  Other  waters,  including 
wetlands,  are  similarly  situated  when 
they  perform  similar  functions  and  are 
located  .sulficieiitly  close  together  or 
.siiliicieutly  chi.se  to  a  "water  of  the 
I  liiited  .Stales”  so  that  they  can  he 
evaluated  as  a  single  laiid.scape  unit 
with  regard  to  their  ellect  on  the 
I  heiiiii .ill ,  phy.siciil,  or  hiologii.al 
iiilegrily  ol  a  wiiler  iileiililieil  in 
pai agi iiphs  |s)(  I )  Ihroiigh  |:i|  ol  this 
sei  lion 

l*AHI  232  404  PHOGHAMS 
DFhINIIIONS;  FXFMPI  ACIIVIIIFS 
NO  I  MFOUIHING  404  PMtMIIS 

■  I'l  rhe  ill  1 1  hoi  1 1  y  I  i  till  i  on  loi  pin  I  't'.' 

I  oninnin.'i  to  iiiiiil  ns  lollow.'t 

Aiilliiii  il  V  I  III'  I  .liiiiii  Will  I II  A I  I,  I  I  I  I  I  . 

I  I  1/  M  l/ 

■  III.  .'  iei  lion  232.2  I.s  iiineni  led  hy 
levisiii)'  the  delniilion  ol  "Walei.s  ol  the 
I  Inited  .Stales"  to  lead  a.s  lollow.s; 

DollMlIlonH, 

Wniri:;  iif  llif  I  InilctI  .'Hiili's  or  wulfis 
means: 

(  I )  For  |inrpo.ses  oi  all  seclioii.s  ol  the 
I  ;hsin  Wilier  Act,  .'l.'l  I  I..S.(  ].  121. 1  rl.  srq. 
iind  its  i niplenient ing,  regulations, 
siihjeci  to  I  he  exchision.s  in  paragi.iph 
(2)  ol  this  derinilion,  the  term  "waters 
of  the  I  Inited  .Slides”  ineiins; 
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(i)  All  waters  which  are  currently 
used,  were  used  in  the  past,  or  may  be 
susceptible  to  use  in  interstate  or  foreign 
commerce,  including  all  waters  which 
are  subject  to  the  ebb  and  flow  of  the 
tide; 

(ii)  All  interstate  waters,  including 
interstate  wetlands; 

(iii)  The  territorial  seas; 

(iv)  All  impoundments  of  waters 
identified  in  paragraphs  (iKi)  through 

(iii)  and  (v)  of  this  definition; 

(v)  All  tributaries  of  waters  identified 
in  paragraphs  (l)(i)  through  (iv)  of  this 
section; 

(vi)  All  waters,  inchiding  wetlands, 
adjacent  to  a  water  identified  in 
paragra])hs  (l)(i)  through  (v)  of  this 
definition;  and 

(vii)  On  a  case-sjxicific  basis,  otlnu' 
waters,  inchiding  wetlands,  provided 
that  those  waters  alone,  or  in 
coinhination  with  other  similarly 
situated  waters,  including  wetlands, 
located  in  the  same  region,  have  a 
si)’,nilicant  nexus  to  a  water  ideiitiiied  in 
parag.raphs  (  t  )(i)  thron)'h  (iii)  ol  this 
(leiinition. 

[?,]  Till!  lollowiii);  aie  not  "waters  ol 
the  I  Inited  .States"  notwithstamliii)', 
whether  they  meet  the  terms  iii 
pai  ag,raphs  (  t )( i )  t  lirmijdi  ( vii )  ol  t  his 
(leiinition 

(i)  Waste  treatment  systems,  inclndiii)’ 
treatimmt  ponds  or  lagoons,  de.sig,n(!d  to 
mei't  the  I'lspiirements  ol  t  he  ( ilean 
Wat(!r  Act. 

(ii)  Prior  converted  ciopland. 
Notwithstanding  the  deteiinination  ol 
an  area’s  status  as  prior  converted 
cropland  hy  any  other  l''ederal  agency, 
lor  the  pnr|)ose.s  of  t  he  ( ilean  Water  Act 
the  final  authority  regarding  ( ilean 
Water  Act  jurisdiction  remains  with 
I'il’A. 

(iii)  Ditches  that  are  excavated  wholly 
in  uplands,  drain  only  uplands,  and 
have  less  than  perennial  How. 

(iv)  Ditches  that  do  not  contrihute 
How,  either  directly  or  through  another 
water,  to  a  water  identified  in 
jiaragraphs  (l)(i)  through  (iv)  of  this 
.section. 

(v)  The  following  features: 

(A)  Artificially  irrigated  areas  that 
would  revert  to  upland  should 
application  of  irrigation  water  to  that 
area  cease; 

(B)  Artificial  lakes  or  ponds  created 
by  excavating  and/or  diking  dry  land 
and  used  exclusively  for  such  purposes 
as  stock  watering,  irrigation,  settling 
basins,  or  rice  growing; 

(C)  Artificial  reflecting  pools  or 
swimming  pools  created  by  excavating 
and/or  diking  dry  land; 

(D)  Small  ornamental  waters  created 
by  excavating  and/or  diking  dry  land  for 
primarily  aesthetic  reasons; 


(E)  Water-filled  depressions  created 
incidental  to  construction  activity; 

(F)  Groundwater,  including 
groundwater  drained  through 
subsurface  drainage  systems;  and 

(G)  Gullies  and  rills  and  non-wetland 
swales. 

(3)  Definitions — 

(i)  Adjacent.  The  term  adjacent  means 
bordering,  contiguous  or  neighboring. 
Waters,  including  wetlands,  separated 
from  other  waters  of  the  United  States 
by  man-made  dikes  or  barriers,  natural 
river  berms,  beach  dunes  and  the  like 
are  “adjacent  waters.” 

(ii)  Neighboring.  The  term 
neighboring,  for  jmrposos  ol  the  term 
“adjacent”  in  this  section,  includes 
waters  located  within  the  riparian  area 
or  fl()od|)lain  of  a  water  identified  in 
paragra|)h.s  (1  j(i)  through  (v)  ol  this 
definition,  or  waters  with  a  shallow 
snhsnrface  hydrologic  connection  or 
coniined  snrface  hydrologic  connection 
to  such  a  jm  isdici ional  water. 

(iii)  Hiixiiian  area.  The  term  lipinion 
iiren  means  an  ama  hordering  a  watei 
where  sm  lace  or  .siih.snriace  hydoilogy 
(liicctly  iidlmmce  the  (;cological 
processes  and  plant  and  animal 
coimmmity  .stinctmi)  in  that  ama. 
I^iparian  area.s  are  tiansitional  areas 
Inttween  acpiatic  and  tencstrial 
ecosy.stems  that  inihience  tin;  excli:mg,e 
id  energ,y  and  material.s  between  tho.se 
eco.syslems. 

(iv)  l•'lood|^ltlin.  The  Imin  lloodidiiiii 
means  an  aiisi  horderiii)'  inland  or 
coastal  waters  that  was  lormed  hy 
sislinand  d(!posilion  irom  such  watei 
under  pre.sent  climatic  conditions  and  is 
inundated  din  ing  |)eriods  of  moderate  to 
high  water  flows. 

(v)  Tribnlory.  The  term  Irihiilary 
means  a  water  physically  characteri/.ed 
hy  the  pre.sence  of  a  lied  and  hanks  and 
ordinary  high  water  mark,  as  defined  at 
33  Gh’K  328.3(e),  which  contrihutes 
flow,  either  directly  or  through  another 
water,  to  a  water  identified  in 
jiaragraphs  (1)(i)  through  (iv)  of  this 
definition.  In  addition,  wetlands,  lakes, 
and  jKinds  are  tribidaries  (even  if  they 
lack  a  bed  and  banks  or  ordinary  high 
water  mark)  if  they  contribute  flow, 
either  directly  or  through  another  water 
to  a  water  identified  in  paragraphs  (l)(i) 
through  (iii)  of  this  definition.  A  water 
that  otherwise  qualifies  as  a  tributary 
under  this  definition  does  not  lose  its 
status  as  a  tributary  if,  for  any  length, 
there  are  one  or  more  man-made  breaks 
(such  as  bridges,  culverts,  pipes,  or 
dams),  or  one  or  more  natural  breaks 
(such  as  wetlands  at  the  head  of  or  along 
the  run  of  a  stream,  debris  piles,  boulder 
fields,  or  a  stream  that  flows 
underground)  so  long  as  a  bed  and 
banks  and  an  ordinary  high  water  mark 


can  be  identified  upstream  of  the  break. 

A  tributary,  including  wetlands,  can  be 
a  natural,  man-altered,  or  man-made 
water  and  includes  waters  such  as 
rivers,  streams,  lakes,  ponds, 
impoundments,  canals,  and  ditches  not 
excluded  in  paragraph  (2)(iii)  or  (iv)  of 
this  definition. 

(vi)  Wetlands.  The  term  wetlands 
means  those  areas  that  are  inundated  or 
saturated  by  surface  or  groundwater  at 
a  frequency  and  duration  sufficient  to 
.support,  and  that  under  normal 
circum.stances  do  support,  a  prevalence 
of  vegetation  typically  adajited  for  life 
in  .saturated  soil  conditions.  Wetlands 
generally  include  swamps,  marshes, 
hogs  and  similar  areas. 

(vii)  Significant  nexus.  The  term 
significant  nexus  means  that  a  waler, 
iiichidiiig  wetlands,  either  alone  or  in 
comhiiiatioii  with  other  similarly 
situated  waters  in  the  region  (i.e.,  the 
watershed  that  drains  to  the  nearest 
water  ideiitiiied  in  paragraphs  (  I  )(i) 
throiigh  (iii)  ol  this  deliiiitioii), 
sigjiilicaiit  ly  allects  the  chemical, 
physical,  or  hiolog,ical  iiite)>iily  ol  a 
watei  ideiitiiied  in  pai a|‘,i aplis  (  I )( i ) 
throiigji  (iii)  ol  this  del i nit  ion .  foi  an 
eliect  to  he  sig,nilicant,  it  must  he  iiioo! 
than  speculative  or  insiihstant  iai .  (  ttlnn 
waters,  incliiding,  wetland.s,  are 
.similarly  sitnated  when  they  perlorm 
.similar  liiiictions  and  are  located 
sidficiently  clo;;e  to)>etlier  or  sidficiimtiy 
clo.se  to  a  “water  ol  the  t  Inited  .States" 
so  that  they  can  he  evaluated  as  a  singje 
lamlsca|)e  unit  with  reg.ard  to  their 
effect  on  the  chemical,  physical,  or 
biological  integrity  of  a  water  identified 
ill  paragraphs  ( I  )(i)  through  (iii)  of  this 
definition. 

PART  300— NATIONAL  OIL  AND 
HAZARDOUS  SUBSTANCES 
POLLUTION  CONTINGENCY  PLAN 

■  1 7.  The  authority  citation  for  part  300 
contiiiues  to  read  as  follows: 

Authority:  Ttie  Dloan  Water  Act,  33  IJ..S.(;. 
1251  et  soq. 

■  1 8.  Section  300..'!  is  amended  hy 
revising  the  definition  of  “navigable 
waters”  to  read  as  follows: 

§300.5  Definitions. 

***** 

Navigable  waters  as  defined  by  40 
GFR  110.1,  means  the  waters  of  the 
United  States,  including  the  territorial 
seas. 

(1)  For  purposes  of  all  sections  of  the 
Clean  Water  Act,  33  U.S.C.  1251  et  seq. 
and  its  implementing  regulations, 
subject  to  the  exclusions  in  paragraph 
(2)  of  this  definition,  the  term  “waters 
of  the  United  States”  means: 
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(i)  All  waters  which  are  currently 
used,  were  used  in  the  past,  or  may  be 
susceptible  to  use  in  interstate  or  foreign 
commerce,  including  all  waters  which 
are  subject  to  the  ebb  and  flow  of  the 
tide; 

(ii)  All  interstate  waters,  including 
interstate  wetlands; 

(iii)  The  territorial  seas; 

(iv)  All  impoundments  of  waters 
identified  in  paragraphs  (l)(i)  through 

(iii)  and  (v)  of  this  definition; 

(v)  All  tributaries  of  waters  identified 
in  paragraphs  (l)(i)  through  (iv)  of  this 
definition; 

(vi)  All  waters,  iucludiiig  wetlands, 
adjacent  to  a  watiir  identified  in 
paragraphs  (t)(i)  through  (vj  of  this 
definition;  and 

(vii)  On  a  case  specific  basis,  other 
waters,  including  wetlands,  provided 
that  those  waters  alone,  oi  in 
coinhination  with  other  siinilarly 
.sitnaled  waltss,  inclnding  wetlands, 
located  in  the  same  I'egion,  have  a 
sig,nilicanl  nexus  to  a  walei  idenlilied  in 
|)aiag,raphs  (  I  |(i)  llirong,h  (iii)  oi  Mii.s 
d(dinilion. 

(;'.)  The  lollowing,  are  not  “waters  ol 
tin;  I  Iniled  .Slates"  nol willislanding, 
whether  they  meet  the  terms  ol 
parag,!  aphs  (  I  )( i)  tin  on)’,h  ( vii )  ol  this 
delinilion 

|i|  Waste  IrealnamI  systems,  inclnding 
lii;:ilmi!nl  ponds  oi  lagoons,  de;ag,m!d  to 
meet  the  recpniisinsds  ol  the  (  ilism 
W.iler  Act. 

(ii)  i‘i  ioi  convei  led  ci(i|)land. 
Notwithstanding,  tin;  determination  ol 
.'III  are.'i's  status  as  |irior  converted 
cropland  hy  any  other  federal  iigency, 
for  the  inn  poses  of  the  ( ilean  Wider  Act 
the  fiiiid  iinthority  regiirding  ( ile.in 
Wider  Act  jurisdiction  reniiiins  with 

Id ’A. 

(iii)  Ditches  thid  iire  exciivided  wholly 
in  upliinds,  drain  oidy  npiiinds,  iind 
hiive  le.ss  than  perenniid  flow. 

(iv)  Ditches  tnat  do  not  contrihidc; 
How,  either  directly  or  through  iinotluir 
Wider,  to  ii  water  identified  in 
|)aragraphs  (l)(i)  through  (iv)  of  this 
definition. 

(v)  The  following  features: 

(A)  Artificially  irrigated  areas  that 
would  revert  to  upland  should 
application  of  irrigation  water  to  that 
area  cease; 

(B)  Artificial  lakes  or  ponds  created 
by  excavating  and/or  diking  dry  land 
and  used  exclusively  for  such  purposes 
as  stock  watering,  irrigation,  settling 
basins,  or  rice  growing; 

(C)  Artificial  reflecting  pools  or 
swimming  pools  created  by  excavating 
and/or  diking  dry  land; 

(D)  Small  ornamental  waters  created 
by  excavating  and/or  diking  dry  land  for 
primarily  aesthetic  reasons; 


(E)  Water-filled  depressions  created 
incidental  to  construction  activity; 

(F)  Groundwater,  including 
groundwater  drained  through 
subsurface  drainage  systems;  and 

(G)  Gullies  and  rills  and  non-wetland 
swales. 

(3)  Definitions — 

(i)  Adjacent.  The  term  adjacent  means 
bordering,  contiguous  or  neighboring. 
Waters,  including  wetlands,  separated 
from  other  waters  of  the  United  States 
by  man-made  dikes  or  barriers,  natural 
river  berms,  beach  dunes  and  the  like 
are  ‘‘adjacent  waters.” 

(ii)  Nei}>hl)onng.  Tlu;  term 
neighboring,  for  i)urj)o.s(!S  of  the  term 
‘‘adjacent”  in  this  section,  inchuhis 
waters  located  within  the  ri|)arian  area 
or  floodplain  of  a  water  identified  in 
paiagiaphs  (  I  )(i)  through  (v)  of  this 
definition,  or  waters  with  a  shallow 
snhsiirlace  hydrologic  connection  or 
conlined  sin  lace  hydrologic  connection 
to  such  a  jni'i.sdicl ional  water. 

(iii)  ISiiKiiioii  (iiro.  The  term  iijmrioii 
(ircti  inean.s  an  area  horilering,  a  water 
where  sin  lace  or  .snhsiirlace  hydrology 
directly  iidliience  lliii  ecolog,ical 
proi.e.sse.s  and  |ilanl  and  animal 
i.omimmily  .sli  iicliiri;  in  that  area. 
Ivipariaii  area.s  are  I  rim.sil  ional  area;; 
between  aipialic  and  lerre.sirial 
ecosy.slems  that  inihience  the  excli;mg,e 
ol  eiier)’,y  and  imilerials  helweeii  llio.'.e 
eco.sy.slems. 

(iv)  l•'lond|)l<lill.  I  he  term  lloodjilniii 
means  .in  aie.i  hordering,  iid.ind  or 
co.istal  waters  that  was  lornied  hy 
sislinieni  deposition  Irom  such  watei 
under  |iresent  climatic  conditions  and  is 
inundated  during  |)eriods  of  moderate  to 
high  water  flows. 

(v)  'I'rihiilary.  The  l(!rm  tiihiilary 
means  a  water  |)hysically  clianichni'/.iMl 
hy  the  pre.sence  of  a  hed  and  hanks  <md 
ordinary  high  w.iter  m.irk,  as  (hdined  at 
33  (iFK  32t$.3(e),  which  contributes 
flow,  either  dinictly  or  through  anotluir 
water,  to  a  water  iclentified  in 
paragraphs  (l)(i)  through  (iv)  of  this 
definition.  In  addition,  wetlands,  lakes, 
and  ponds  are  tributaries  (even  if  they 
lack  a  hed  and  hanks  or  ordinary  high 
water  mark)  if  they  contribute  flow, 
either  directly  or  through  another  water 
to  a  water  identified  in  paragraphs  (l)(i) 
through  (iii)  of  this  definition.  A  water 
that  otherwise  qualifies  as  a  tributary 
under  this  definition  does  not  lose  its 
status  as  a  tributary  if,  for  any  length, 
there  are  one  or  more  man-made  breaks 
(such  as  bridges,  culverts,  pipes,  or 
dams),  or  one  or  more  natural  breaks 
(such  as  wetlands  at  the  head  of  or  along 
the  run  of  a  stream,  debris  piles,  boulder 
fields,  or  a  stream  that  flows 
underground)  so  long  as  a  bed  and 
banks  and  an  ordinary  high  water  mark 


can  be  identified  upstream  of  the  break. 

A  tributary,  including  wetlands,  can  be 
a  natural,  man-altered,  or  man-made 
water  and  includes  waters  such  as 
rivers,  streams,  lakes,  ponds, 
impoundments,  canals,  and  ditches  not 
excluded  in  paragraph  (2) (iii)  or  (iv)  of 
this  definition. 

(vi)  Wetlands.  The  term  wetlands 
means  those  areas  that  are  inundated  or 
saturated  by  surface  or  groundwater  at 
a  frequency  and  duration  sufficient  to 
.support,  and  that  under  normal 
circum.stances  do  support,  a  prevalence 
of  v(!getation  typically  ada|)ted  for  life 
in  saturated  soil  conditions.  Wetlands 
generally  include  swanqis,  marshes, 
hogs  and  similar  areas. 

(vii)  Significant  nexns.  The  term 
significant  nexns  means  that  a  water, 
inclnding  wetlands,  either  alone  or  in 
conihinalion  with  other  similarly 
.sitnaled  w.ilers  in  the  region  (i.e.,  the 
watershed  that  diain.s  to  the  nearest 
water  idenlilied  in  parag, liiphs  |  l)|i) 
throng, Ii  (iii)  ol  llii.s  delinilion), 

.sig,nilicanl  ly  allei.ls  the  i.lieiiiical, 
|iliy.siciil,  Ol  hiolog,i(.al  inlegiily  ol  a 
Wilier  idenlilied  in  piiiiigraplis  |  I  ||i) 

I  In  ong,li  I  i  i  i  I  of  tlii.s  del  in  it  ion.  I'or  an 
elleci  to  he  sig,i i i I  iciiiit ,  it  iiiii.sl  he  niore 
lliiiii  .specidiil i ve  or  in.snh.slaiil  iiil.  (  )llier 
water;;,  inclnding,  welhind;;,  ;iie 
.similarly  .situated  when  they  perlorni 
.similiii  linicl ion;;  iiiid  are  lociiled 
.snilicieiitly  close  log,etlier  or  .snificienlly 
clo.se  to  a  "wider  ol  the  I  Iniled  .Stiiles” 

;;o  thill  they  ciin  he  ev.iliiiited  iis  ii  sing.le 
liimfsciipe  unit  with  regiird  to  their 
effect  on  the  chi;mical,  physiciil,  or 
hiologiciil  integrity  of  a  willin' ideid  ified 
in  |iin;igraphs  ( I  )(i)  through  (iii)  of  this 
definition. 

***** 

■  1  n.  In  <ip|)endix  I'!  to  ])<irt  300,  section 
1.r>  Definitions  is  iimendinl  hy  revising 
the  definition  of ‘‘navigiihle  wiiters”  to 
read  as  follows; 

Appendix  E  to  Part  300 — Oil  Spill 
Response. 

1.5  Definitions.  *  *  * 

Navigable  waters  as  defined  by  40  OFK 
110.1,  means  the  waters  of  the  United  States, 
including  the  territorial  seas. 

(1)  For  purposes  of  all  .sections  of  the  C’.lean 
Water  Act,  33  IJ.S.C.  1251  et  seq.  and  its 
implementing  regulations,  subject  to  the 
exclusions  in  paragraph  (2)  of  this  definition, 
the  term  “waters  of  the  United  States” 
means: 

(i)  All  waters  which  are  currently  used, 
were  used  in  the  past,  or  may  be  susceptible 
to  use  in  interstate  or  foreign  commerce, 
including  all  waters  which  are  subject  to  the 
ebb  and  flow  of  the  tide; 

(ii)  All  interstate  waters,  including 
interstate  wetlands; 

(iii)  The  territorial  seas; 
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(iv)  All  iin|)(iiiii(lin(:iilK  (il  wiiltiis  iddiitiliixl 
ill  |iiii'ii)'iii|ili.'.  1 1  )|i)  lliroiif’li  (iii)  iiiiil  (v)  III 
lliis  iliiliiiitinii; 

(v)  All  1 1  iliiiliii  ins  <il  wiilnrs  iiliiiH  iiiiiil  in 
|iiiriif'iii|ilis  1 1  )(i)  llii(iii|>,li  (iv)  III  lliis 
iliiliiiiliiiii; 

(vi|  All  wiitiir.s,  iiii  liiiliii)',  wnl liiiiils, 
iiil|iii:iiiil  ton  wnlor  iiliiiit iliiiil  in  |inrn|Mn|ilis 
I  I  |(i)  I  III  I  III)', 1 1  (v)  III  this  ilnlinil  inn;  mill 

(vii)  ( )n  n  riisii  s|iiii:ilii:  linsis,  nlliiii  wiilnr.s, 
ini  lniliii)’  wnlliinils,  |iiiiviiliiil  llnil  lliiisii 
wnliii's  nliinii,  nr  in  nninliinni inn  with  nllini' 
siinilnrly  sitniilnil  wnliiis,  innlniliii)’, 
wiillnnils,  lni:nliiil  in  lliii  sninii  iii|>,inn,  liiivn  n 
sij'iii lii:nnl  niixns  In  n  wnliir  iilnnl ilioil  in 
|inrn)’,in|ilis  ( I  |(i)  llirnn^’li  (iii)  nl  this 
ilnrinilinn. 

{'Z]  'I'liii  rnllnwiii^  nrii  iinl  “wiilnrs  nl  llin 
I  Initnil  Sliilns”  nnl  witlistnniliii^  wlii!llii!r  tlioy 
innni  Ilin  tnrnis  ni  |)nni(>ni)ihs  (1  )(i)  llirnii^'li 
(vii)  nl  lliis  (Infiiiilinii 

(i)  Wnslo  Irnntiiinnl  sysinms,  innimling 
Irontinont  iionds  nr  l(if>onns,  dnsif’iiod  to  moot 
tlio  roc|iiiromoiits  of  tho  (ilonn  Wiitor  Act. 

(ii)  I’rior  convortod  cropland. 
Notwithstanding  tho  dotormination  of  an 
area’s  status  ns  prior  converted  c;roplnnd  hy 
any  other  Federal  agency,  for  the  purpo.ses  of 
the  (dean  Water  Act  the  final  authority 
regarding  Clean  Water  Act  jurisdiction 
nimains  with  EPA. 

(iii)  Ditches  that  are  excavated  wholly  in 
uplands,  drain  only  uplands,  and  have  less 
than  perennial  flow. 

(iv)  Ditches  that  do  not  contribute  flow, 
either  directly  or  through  another  water,  to  a 
water  identified  in  paragraphs  (l)(i)  through 
(iv)  of  this  definition. 

(v)  The  following  features: 

(A)  Artificially  irrigated  areas  that  would 
revert  to  upland  should  application  of 
irrigation  water  to  that  area  cease; 

(B)  Artificial  lakes  or  ponds  created  by 
excavating  and/or  diking  dry  land  and  used 
exclusively  for  such  purposes  as  stock 
watering,  irrigation,  settling  basins,  or  rice 
growing; 

(C)  Artificial  reflecting  pools  or  swimming 
pools  created  by  excavating  and/or  diking 
dry  land; 

(D)  Small  ornamental  waters  created  by 
excavating  and/or  diking  dry  land  for 
primarily  aesthetic  reasons; 

(E)  Water-filled  depressions  created 
incidental  to  construction  activity; 

(F)  Groundwater,  including  groundwater 
drained  through  subsurface  drainage  systems; 
and 

(G)  Gullies  and  rills  and  non-wetland 
swales. 

(3)  Definitions — 

(i)  Adjacent.  The  term  adjacent  means 
bordering,  contiguous  or  neighboring. 

Waters,  including  wetlands,  separated  from 
other  waters  of  the  United  States  by  man¬ 
made  dikes  or  barriers,  natural  river  berms, 
beach  dunes  and  the  like  are  “adjacent 
waters.” 

(ii)  Neighhonng.  The  term  neighboring,  for 
jmrposes  of  the  term  “adjacent”  in  this 
section,  includes  waters  located  within  tho 
ri])ariau  area  or  flood)))ain  of  a  water 
idoiitifiod  in  paragrajilis  (1)(i)  tlirough  (v)  of 
lliis  (lofiiiiliou,  or  waters  with  a  sliallow 
sulisurlace  liyilrologic  comieclioii  or 
coiifiiied  surtace  liyilrologic  coiiiieci ion  lo 
such  a  jurisiliclioiial  water. 


(iii)  /ti/iiii/iMi  i/n-n.  The  lei  in  ripiiiiiin  airii 
iiieaiis  an  area  Inn  ilei  iiig  a  walei  where 
Mirlace  or  siilisiirlace  liyilriiliif'y  ilirei  tly 
iiilliieiii:e  llie  ei:iilii|Mi:al  processes  anil  plant 
anil  animal  cum iniinit y  .sirncinre  in  llnil  area. 
Ki|iarian  areas  are  I ransil iiinal  areas  lielween 
ai|nalic  anil  lerrestrial  ecosyslenis  llnil 

ill  1 1  lienee  the  excliaiifat  ol  ener|',y  anil 
nialerial.s  lielween  tlio.se  ecosyslenis. 

(iv)  l•'l(l<)ll|ll(lill.  rlie  terni  //iiia//i/iiin  ineaiis 
an  area  horileriii)',  inlanil  or  ciia.slal  waters 
llial  wa.s  iornieil  hy  seilimeni  ileposil ion  Irinn 
such  water  nniler  present  clinialic  conililions 
anil  i.s  innnilaleil  ilnriii)',  perioils  ol  miiilerale 
lo  hi)’,h  wilier  flows. 

(v)  'liihntinv-  I  he  term  (iHtnlary  means  a 
water  physically  characleri/.eil  hy  llie 
presence  of  a  lieil  anil  hanks  anil  orilinary 
high  water  mark,  as  ilefineil  al  3.3  GFK 
,33(5. 3(e),  which  conirihules  (low,  either 
directly  or  through  another  water,  to  a  water 
identified  in  jiaragrajihs  (1)(i)  through  (iv)  of 
this  definition.  In  addition,  wetlands,  lakes, 
and  ponds  are  trihutaries  (even  if  they  lack 

a  lied  and  hanks  or  ordinary  high  water  mark) 
if  they  contribute  flow,  either  directly  or 
through  another  water  to  a  water  identified 
in  paragraphs  (l)(i)  through  (iii)  of  this 
definition.  A  water  that  otherwise  qualifies  as 
a  tributary  under  this  definition  does  not  lose 
its  status  as  a  tributary  if,  for  any  length, 
there  are  one  or  more  man-made  breaks  (such 
as  bridges,  culverts,  pipes,  or  dams),  or  one 
or  more  natural  breaks  (such  as  wetlands  at 
the  head  of  or  along  the  run  of  a  stream, 
debris  piles,  boulder  fields,  or  a  stream  that 
flows  underground)  so  long  as  a  bed  and 
banks  and  an  ordinary  high  water  mark  can 
be  identified  upstream  of  the  break.  A 
tributary,  including  wetlands,  can  be  a 
natural,  man-altered,  or  man-made  water  and 
includes  waters  such  as  rivers,  streams,  lakes, 
ponds,  impoundments,  canals,  and  ditches 
not  excluded  in  paragraph  (2)(iii)  or  (iv)  of 
this  definition. 

(vi)  Wetlands.  The  term  wetlands  means 
those  areas  that  are  inundated  or  saturated  by 
surface  or  groundwater  at  a  frequency  and 
duration  sufficient  to  support,  and  that  under 
normal  circumstances  do  support,  a 
prevalence  of  vegetation  typically  adapted  for 
life  in  saturated  soil  conditions.  Wetlands 
generally  include  swamps,  marshes,  bogs  and 
similar  areas. 

(vii)  Significant  nexus.  The  term  significant 
nexus  means  that  a  water,  including 
wetlands,  either  alone  or  in  combination 
with  other  similarly  situated  waters  in  the 
region  (i.e.,  the  watershed  that  drains  to  the 
nearest  water  identified  in  paragraphs  (l)(i) 
through  (iii)  of  this  definition),  significantly 
affects  the  chemical,  physical,  or  biological 
integrity  of  a  water  identified  in  paragraphs 
(l)(i)  through  (iii)  of  this  definition.  P’or  an 
effect  to  be  significant,  it  must  be  more  than 
speculative  or  insubstantial.  Other  waters, 
including  wetlands,  are  similarly  situated 
when  they  perform  similar  functions  and  are 
located  sufficiently  clo.se  together  or 
sufficiently  close  to  a  “water  of  the  United 
States”  so  that  they  can  be  evaluated  as  a 
single  laudscajie  unit  with  regard  to  their 
effect  (III  the  chemical,  ))hysical,  or  biological 
inlegi'ily  of  a  water  identified  in  paragraphs 

( I  )(i)  through  (iii)  of  this  definition. 

A  A  A  *  A 


PART  302— DESIGNATION, 
REPORTABLE  QUANTITIES,  AND 
NOTIFICATION 

■  7II.  Tho  iiiilhiirily  cilaliiiii  iin  jiiii  I  .3117 
ciiiil iiiiio.s  III  roiiil  iis  iiilliiw.s: 

Aiilliorily:  I'he  (  lliiaii  Water  Art,  .33  I  I.S.t  I. 
t;t!.l  (•/  .•,(■(/. 

■  71.  .Socliiin  ;tll7.3  i.s  niiioiiiloil  liy 
rovisiiip,  llio  (loiiiiitidii  iii  "imvij'.ililo 
walors”  III  road  as  liilliiws: 

§302.3  Definitions. 

A  A  A  A  A 

Ndvigdhic  wdhus  moans  I  ho  wtilors  nl 
(III!  (Iiiitod  Statos,  incliidi iig  t ho 
loi rilnriiil  soas. 

(1)  l■■(lr  i)in|)(i.sos  (if  al  I  .sod  inns  nfl  ho 
(iloiiii  Walor  Ad,  33  IJ.S.G.  17.'il  ct.  .soq. 
and  its  im|)lonionting  rogidations, 
sniijod  to  tho  oxclusions  in  jniragrapli 
(7)  of  this  dofinition,  tho  torin  “wators 
of  tho  United  Statos”  moans: 

(i)  All  wators  which  are  currently 
used,  wore  used  in  tho  past,  or  may  bo 
susceptible  to  use  in  interstate  or  foreign 
commerce,  including  all  waters  which 
are  subject  to  the  ebb  and  flow  of  the 
tide; 

(ii)  All  interstate  waters,  including 
interstate  wetlands; 

(iii)  The  territorial  seas; 

(iv)  All  impoundments  of  waters 
identified  in  paragraphs  (l)(i)  through 
(iii)  and  (v)  of  this  definition; 

(v)  All  tributaries  of  waters  identified 
in  paragraphs  (iKi)  through  (iv)  of  this 
definition; 

(vi)  All  waters,  including  wetlands, 
adjacent  to  a  water  identified  in 
paragraphs  (iKi)  through  (v)  of  this 
definition;  and 

(vii)  On  a  case-specific  basis,  other 
waters,  including  wetlands,  provided 
that  those  waters  alone,  or  in 
combination  with  other  similarly 
situated  waters,  including  wetlands, 
located  in  the  same  region,  have  a 
significant  nexus  to  a  water  identified  in 
paragraphs  (l)(i)  through  (iii)  of  this 
definition. 

(2)  The  following  are  not  “waters  of 
the  United  States”  notwithstanding 
whether  they  meet  the  terms  of 
paragraphs  (l)(i)  through  (vii)  of  this 
definition — 

(i)  Waste  treatment  systems,  including 
treatment  ponds  or  lagoons,  designed  to 
meet  the  requirements  of  the  Clean 
Water  Act. 

(ii)  Prior  converted  cropland. 
Notwithstanding  the  determination  of 
an  area’s  status  as  jirior  converted 
crojilaud  liy  any  other  Federal  agency, 
for  the  |)ur|)ose.s  of  the  Clean  Water  Act 
the  final  anthorily  regarding  Clean 
Waler  Act  jnrisdiclion  remains  with 

Id 'A. 
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(iii)  I  dial  an;  axcavalad  wliiiMv 

in  M|ilaii(l.s,  drain  only  n|ilands,  and 
liavn  In.s.s  Ilian  |M!ii;nnial  How. 

(iv|  llilclins  dial  do  nol  lainliilinin 
Mow,  nillinr  d  i  rncl  I Y  i  ii  I  In  iin)di  anni  linr 
walnr,  In  a  walnr  idnniiiind  in 
|iai'a)',ra|)li>;  |  I  |(i)  dn'nn)'li  (iv)  ol  llii*: 
dniinilion. 

(v)  rlin  rollnwinj'  Inaino;.';: 

(A)  Aililicially  iniy.alial  arras  dial 
would  rrvrri  In  ii|iland  slioiild 
a|i|ili(:alion  ol  irriy,alion  walri  lo  dial 
arra  crasr; 

(Hj  Arlilicial  lakes  or  |ionds  erraird 
liy  rxcavaliiif;  and/or  diking  dry  land 
and  nsrd  rxcliisivrly  idr  such  |)ni|)o.sr.s 
as  slock  walrrinj^,  irrigadon,  srllliiig 
liasiiis,  or  ii(:(!  }>rowiiif>; 

((;)  Artilicial  rrllrcdiig  pools  or 
swiinining  j)ools  erratrd  by  rxcavatiiig 
and/or  diking  dry  land; 

(D)  Small  ornamental  waters  cniatrul 
by  excavating  and/or  diking  dry  land  for 
primarily  aesthetic  reasons; 

(E)  Water-filled  depressions  created 
incidental  to  construction  activity; 

(F)  Groundwater,  including 
groundwater  drained  through 
subsurface  drainage  systems;  and 

(G)  Gullies  and  rills  and  non-wetland 
swales. 

(3)  Definitions — 

(i)  Adjacent.  The  term  adjacent  means 
bordering,  contiguous  or  neighboring. 
Waters,  including  wetlands,  separated 
from  other  waters  of  the  United  States 
by  man-made  dikes  or  barriers,  natural 
river  berms,  beach  dunes  and  the  like 
are  “adjacent  waters.” 

(ii)  Neighboring.  The  term 
neighboring,  for  purposes  of  the  term 
“adjacent”  in  this  section,  includes 
waters  located  within  the  riparian  area 
or  floodplain  of  a  water  identified  in 
paragraphs  (l}(i)  through  (v)  of  this 
definition,  or  waters  with  a  shallow 
subsurface  hydrologic  connection  or 
confined  smface  hydrologic  connection 
to  such  a  jurisdictional  water. 

(iii)  Riparian  area.  The  term  riparian 
area  means  an  area  bordering  a  water 
where  surface  or  subsurface  hydrology 
directly  influence  the  ecological 
processes  and  plant  and  animal 
community  structure  in  that  area. 
Riparian  areas  are  transitional  areas 
between  aquatic  and  terrestrial 
ecosystems  that  influence  the  exchange 
of  energy  and  materials  between  those 
ecosystems. 

(iv)  Floodplain.  The  term  floodplain 
means  an  area  bordering  inland  or 
coastal  waters  that  was  formed  by 
.s(!diment  deposition  from  such  watcir 
under  ju'esent  climatic  conditions  and  is 
immdated  during  periods  of  moderate  to 
bigb  water  flows. 

(v)  Ii  ibnlary.  Tbe  term  Iribtilaiy 
means  a  water  pbysically  cbaraclia  i/.ed 


by  llie  prrseiice  ol  a  bed  and  banks  and 
ordinaiy  liig,b  water  mark,  a.s  deliiied  at 
.'13  (  J'  lv  ;t7t<..’l(e),  wliicb  coiiti  ibnies 
How,  eilber  direclly  or  lliron)’,b  anotbei 
water,  lo  a  water  iilenlilied  in 
parag.raplis  ( I  |(i)  llnong,li  (iv)  ol  Ibis 
ilelinil ion.  In  addilion,  wetlands,  lakes, 
and  |ionds  are  Iribniaries  (even  il  Ibey 
lack  a  bed  and  banks  or  ordinary  bi)>,b 
water  mark)  if  Ibey  coni i  ibnie  flow, 
eilber  directly  or  lbron)’,b  anolber  water 
to  a  water  idenlilied  in  parag.rapbs  ( I  )(i) 
lbrong,b  (iii)  of  Ibis  definilion.  A  water 
Ibal  otberwise  (|nalifies  as  a  Iribntary 
under  Ibis  definition  does  not  lo.se  its 
stains  a.s  a  tribntary  if,  for  any  lengib, 
Ibere  are  om;  or  more  nian  niade  breaks 
(sneb  a.s  bridges,  cnlvcuts,  |)i|)es,  or 
dams),  or  oiu;  or  more  natural  breaks 
(sneb  as  wetlands  at  tbe  Iniad  of  or  along 
tbe  run  of  a  stream,  debris  piles,  bonlder 
ludds,  or  a  stream  that  Hows 
underground)  so  long  as  a  bed  and 
banks  and  an  ordinary  high  water  mark 
can  be  identified  upstream  of  the  break. 

A  tributary,  including  wetlands,  can  be 
a  natural,  man-altered,  or  man-made 
water  and  includes  waters  such  as 
rivers,  streams,  lakes,  ponds, 
impoundments,  canals,  and  ditches  not 
excluded  in  paragraph  (2)(iii)  or  (iv)  of 
this  definition. 

(vi)  Wetlands.  The  term  wetlands 
means  those  areas  that  are  inundated  or 
saturated  by  surface  or  groundwater  at 
a  frequency  and  duration  sufficient  to 
support,  and  that  under  normal 
circumstances  do  support,  a  prevalence 
of  vegetation  typically  adapted  for  life 
in  saturated  soil  conditions.  Wetlands 
generally  include  swamps,  marshes, 
bogs  and  similar  areas. 

(vii)  Significant  nexus.  The  term 
significant  nexus  means  that  a  water, 
including  wetlands,  either  alone  or  in 
combination  with  other  similarly 
situated  waters  in  the  region  (i.e.,  the 
watershed  that  drains  to  the  nearest 
water  identified  in  paragraphs  (l)(i) 
through  (iii)  of  this  definition), 
significantly  affects  the  chemical, 
physical,  or  biological  integrity  of  a 
water  identified  in  paragraphs  (l)(i) 
through  (iii)  of  this  definition.  For  an 
effect  to  be  significant,  it  must  be  more 
than  speculative  or  insubstantial.  Other 
waters,  including  wetlands,  are 
similarly  situated  when  they  perform 
similar  functions  and  are  located 
sufficiently  close  together  or  sufficiently 
clo.se  to  a  “water  of  the  United  States” 
so  that  they  can  be  evaluated  ;js  a  single 
landscaj)e  unit  with  regard  to  tbeir 
effect  on  tbe  cbemical,  physical,  or 
biological  integrity  of  a  water  identified 
in  paragrapbs  (  I  )(i)  Ibrougb  (iii)  of  Ibis 
definit  ion. 

A  A  A  A  A 


PART  401— GENERAL  PROVISIONS 

■  77.  Tbe  aiil bill  it  y  1  :ital  inn  ini  part  411 1 
i  niil  iiiiie.s  In  read  a.s  Inllnw.s: 

Aiillioi  ily:  I'lin  ( iliwin  Wiilnr  Ai  t,  ll.'l  1 1..';.( !. 
17..'.  I  I -I  ■.I  II 

■  7.!t.  .Seclinii  4(1 1 . 1  I  i.s  aiiiemled  by 
revisiii)’,  parag.rapb  (I)  tn  read  a.s  tnllnws; 

§401.11  GonornI  doflnltlons. 

(I)  Tbe  term  navig/ible  walrn;  me.iiis 
tbe  waters  nf  tbe  I  iiiiled  .Stales, 
including  tbe  teiritniial  seas. 

( I )  Fnr  |inr|)n.ses  nf  all  .sectinns  nf  tbe 
Glean  Water  Act,  33  I  I..S.G.  173!  el.  .sr(j. 
and  its  implementing  regulations, 
subject  to  tbe  exclnsinns  in  paragraph 
(l)(7)  of  Ibis  .section,  the  term  “waters  of 
the  United  .Stales”  uksuis: 

(i)  All  wat(!r.s  wbicb  are  currently 
used,  were  u.sed  in  tbe  j)a.st,  or  may  be 
suscej)tible  to  use  in  interstate  or  foreign 
commerce,  including  all  waters  which 
are  subject  to  the  ebb  and  flow  of  the 
tide; 

(ii)  All  interstate  waters,  including 
interstate  wetlands; 

(iii)  The  territorial  seas; 

(iv)  All  impoundments  of  waters 
identified  in  paragraphs  (l)(l)(i)  through 
(iii)  and  (v)  of  this  section; 

(v)  All  tributaries  of  waters  identified 
in  paragraphs  (l)(l)(i)  through  (iv)  of  this 
section; 

(vi)  All  waters,  including  wetlands, 
adjacent  to  a  water  identified  in 
paragraphs  (l)(l)(i)  through  (v)  of  this 
section;  and 

(vii)  On  a  case-specific  basis,  other 
waters,  including  wetlands,  provided 
that  those  waters  alone,  or  in 
combination  with  other  similarly 
situated  waters,  including  wetlands, 
located  in  the  same  region,  have  a 
significant  nexus  to  a  water  identified  in 
paragraphs  (l)(l)(i)  through  (iii)  of  this 
section. 

(2)  The  following  are  not  “waters  of 
the  United  States”  notwithstanding 
whether  they  meet  the  terms  of 
paragraphs  (l)(l)(i)  through  (vii)  of  this 
section — 

(i)  Waste  treatment  systems,  including 
treatment  ponds  or  lagoons,  designed  to 
meet  the  requirements  of  the  Glean 
Water  Act. 

(ii)  Prior  converted  cropland. 
Notwithstanding  the  determination  of 
an  area’s  .status  as  prior  converted 
cropland  by  any  other  Federal  agency, 
for  the  purposes  of  the  Cllean  Water  Act 
the  final  authority  regarding  Glean 
Wat(!r  Act  jurisdiction  remains  with 
I'lPA. 

(iii)  Ditches  that  are  excavated  wholly 
in  uplands,  drain  only  n|)land,s,  and 
have  less  than  perennial  flow. 

(iv)  Ditches  that  do  not  contribute 
flow,  eilber  direclly  or  Ibrongb  anolber 
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wat(!r,  to  a  wator  idontifiod  in 
paragraphs  (l)(1)(i)  tiirough  (iv)  of  this 
sccdion. 

(v)  The  following  features: 

(A)  Artificially  irrigated  areas  that 
would  revert  to  upland  should 
application  of  irrigation  water  to  that 
area  cease; 

(B)  Artificial  lakes  or  ponds  created 
by  excavating  and/or  diking  dry  land 
and  used  exclusively  for  such  purposes 
as  stock  watering,  irrigation,  settling 
basins,  or  rice  growing; 

(C)  Artificial  reflecting  pools  or 
swimming  pools  created  by  excavating 
and/or  diking  dry  land; 

(D)  Small  ornamental  waters  created 
by  excavating  and/or  diking  dry  land  for 
primarily  aesthetic  reasons; 

(E)  Water-filled  depressions  created 
incidental  to  construction  activity; 

(F)  Groundwater,  including 
groundwater  drained  through 
subsurface  drainage  systems;  and 

(G)  Gullies  and  rills  and  non-wetland 
swales. 

(3)  Definitions — 

(i)  Adjacent.  Tbe  term  adjacent  means 
bordering,  contiguous  or  neighboring. 
Waters,  including  wetlands,  separated 
from  other  waters  of  the  United  States 
hy  man-made  dikes  or  harriers,  natural 
river  berms,  beach  dunes  and  the  like 
an!  “adjacent  waters.” 

(ii)  Neifihboring.  Tlui  term 
neif^hhoring,  for  j)ur])os(!s  of  the  t(!rm 
“adjacent”  in  this  .section,  includes 
waters  located  within  the  riparian  area 
or  floodplain  of  a  water  id(!ntified  in 
paragraphs  (lj(1  j(i)  through  (vj  of  this 
.section,  or  waters  with  a  shallow 
.siihsiirlace  hydrologic  connection  or 
coiifiiKid  siirlact!  hydrologic  connection 
to  .such  a  jnri.sdictional  wattii  . 

(iii)  Kiinirian  area.  I  he  term  lijuaiaa 
aiea  m<;ami  an  aiita  hord<;riiig,  a  watitr 


where  surface  or  subsurface  hydrology 
directly  influence!  the  ecological 
|)roc:es.ses  and  plant  and  animal 
community  structure  in  that  area. 
Riparian  areas  are  transitional  areas 
between  aquatic  and  terrestrial 
ecosystems  that  influence  the  exchange 
of  energy  and  materials  between  those 
ecosystems. 

(iv)  Floodplain.  The  term  floodplain 
means  an  area  bordering  inland  or 
coastal  waters  that  was  formed  by 
sediment  deposition  from  such  water 
under  present  climatic  conditions  and  is 
inundated  during  periods  of  moderate  to 
high  water  flows. 

(v)  Tributary.  The  term  tributary 
means  a  water  physically  characterized 
by  the  presence  of  a  bed  and  banks  and 
ordinary  high  water  mark,  as  defined  at 
33  GFR  328.3(e),  which  contributes 
flow,  either  directly  or  through  another 
water,  to  a  water  identified  in 
paragraphs  (l)(l)(i)  through  (iv)  of  this 
.section.  In  addition,  wetlands,  lakes, 
and  ponds  are  tributaries  (even  if  they 
lack  a  bed  and  banks  or  ordinary  high 
water  mark)  if  they  contribute  flow, 
either  directly  or  through  another  water 
to  a  water  identified  in  paragraphs 
(l)(1)(i)  through  (iii)  of  this  section.  A 
water  that  otherwise  (jualifies  as  a 
trihutary  under  this  definition  does  not 
lose  its  status  as  a  tributary  if,  for  any 
h!nglh,  then!  an!  one  or  inon!  nian-niad(! 
hr(!aks  (such  as  hi  idg(!.s,  cnlv(!rl.s,  ])i|)(!s, 
or  dams),  or  one  or  more  natural  hnsiks 
(such  as  wetlands  at  tlu!  Insid  of  oi'  along 
the  nin  of  a  stream,  (hihris  pil(!.s,  boulder 
fields,  or  a  stream  that  flows 
imdergroiind  j  so  long  as  a  bed  and 
hanks  and  an  ordinary  hig,h  water  mai  k 
can  he  identilied  np.stream  oi  the  hieak. 
A  tiihntary,  iiicimliiig  wetlands,  can  he 

a  natural,  man  alteied,  or  man  made 


water  and  includ(!S  waters  such  as 
riv(!rs,  streams,  lakes,  ponds, 
impoundments,  canals,  and  ditches  not 
excluded  in  paragraph  (l)(2)(iii)  or  (iv) 
of  this  section. 

(vi)  Wetlands.  The  term  wetlands 
means  those  areas  that  are  inundated  or 
saturated  by  surface  or  groundwater  at 
a  frequency  and  duration  sufficient  to 
support,  and  that  under  normal 
circumstances  do  support,  a  prevalence 
of  vegetation  typically  adapted  for  life 
in  saturated  soil  conditions.  Wetlands 
generally  include  swamps,  manshes, 
bogs  and  similar  areas. 

(vii)  Significant  nexus.  The  term 
significant  nexus  means  that  a  water, 
including  wetlands,  either  alone  or  in 
combination  with  other  similarly 
.situated  waters  in  the  region  (i.e.,  the 
watershed  that  drains  to  the  nearest 
water  identified  in  paragraphs  (l)(l)(i) 
through  (iii)  of  this  section), 

.significantly  affects  the  chemical, 
physical,  or  biological  integrity  of  a 
water  identified  in  paragraphs  (l)(1)(i) 
through  (iii)  of  this  section.  For  an  effect 
to  be  significant,  it  must  be  more  than 
speculative  or  insubstantial.  Other 
waters,  including  wetlands,  are 
.similarly  situated  wh(!n  they  ])(!rform 
similar  functions  and  are  located 
snfficiently  clo.s(!  tog(!th(!r  or  .suffici(!ntly 
cl().s(!  to  a  “wat(!r  ol  th(!  Unitcid  .Stat(!s” 

.so  that  th(!y  can  Ix!  (!valuated  as  a  single 
landscape!  nnit  with  r(!gard  to  lh(!ir 
effect  on  tlu!  cluimical,  physical,  or 
biological  integrity  oi  a  water  id(!ntiti(!d 
in  paiagraphs  |l)(  t  j(i)  thoingh  (iii)  of 
this  s<!ction. 

A  A  A  A  A 

ll-Klloi  /(IM  n/M/l'lttiil'l  lit  I'l.  n  4!.  mill 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OW-201 3-0820;  990&-97-OW] 

Notice  of  Availability  Regarding  the 
Exemption  From  Permitting  Under 
Section  404(f)(1)(A)  of  the  Clean  Water 
Act  to  Certain  Agricultural 
Conservation  Practices 

AGENCIES:  I  )..S.  Army  ( idi  ps  (il 
|(  iui  |)s),  I  )(;|)ini  mtiiil  ot  I  li«!  Army, 

I  )t;|)iirtim;iil  <il  I  Irlcnsit,  iiml  llm 
l'!iivir(mmt;iil<il  I’Kihtcl inn  Ay.micy 
(Il'A) 

AC  MON:  Niilil.ti  (tl  iiviiiliiliilily  iiinl  |iiil)li(. 

I  I  tmimtnl 

nUMMAIIY:  ’l  l  Ml  I  I  >  I'.i  I V 1 1  mm  Mtiilii  I 
riiiltii  liim  Ay, HIM  ll.l’A)  iiml  Mm  I  I  .*  > 
Aimy  (  .iii|iii  III  r.ii|>iimiitii  |(  .iii|m|  imi 
Mimuimi  iiij’  Mm  ii vii i liil ti  1 1 1  y  "I  oii 
mini  I  Mill  I  \m  I II  In  In  iiililinrifi  Mm 
nKnm|illim  liimi  |  ini  mi  1 1 1  iiy,  |  ii  1 1\' ii  Ini  I 
III  II  Ini  iini  I II  Ml  'II  I'M  I  II  I  II  A  I  III  Mm  I  .Inim 
Wiilni  Ai  I  |l  .WA)  III!  ill(;i  liiiiyn!l  iil 
ilinilynil  iii  iill  miilniiiil  ini.fiiii  iiilnil  wiMi 
I  ni  liii  II  iiy,!  II  II  II  mill  I  I  Mi.'ini  viil  II  Ml 
|iiiii  Ml  I’f!  Iiiifinil  III!  Min  Niilmiil 
Kiim  Ml  II  n.'i  I  !i  Mi.'ini  viil  II  Ml  int  \'ii  n  |  NK(  .!  i  | 

I  I  imini  viil  II  III  I II  III  I  il  n  'iliimliii  il.'i  I  lull  inn 
iln.'iiiMinil  mill  im|ilnmniilnil  In  |Miilni  I 
mill  niilimii :n  wiilni  i|iiiil i I y .  Wli i In  Mm 
iiilni  |iinlivn  niln  is  iilrniiily  in  niini:l,  Min 
ii)’,niii:ins  rni:ii)’,iii'/.n  Min  im|iiirlmii:n  mill 
viiliin  III  innniviiii’,  |mlilii:  in|ml  im  Min 
im|ilnmniitiitiim  iil  Miis  iiilnr|irnlivn  ruin 
mill  wniciimn  ciiinmnnls  in  rns|iiinsn  In 
this  milirn  williin  llin  nnxt  4.^>  ilay.s. 
DATES:  Siihmit  commnnls  im  or  linliirn 
jimn  f),  2014. 

ADDRESSES:  Tim  ininrprni ivn  ruin,  as 
wnll  as  a  list  oI  NKOS  practicns  that 
numt  llm  exemption,  are  available  via 
the  Internet  on  the  I'iFA  Web  site:  h\lp:// 
water. cpa.gov/Iawswgs/giiidaiicc/ 
wetlands/ agriculture. cfm.  liFA  lias 
established  a  docket  for  this  action 
under  Docket  ID  No.  EPA-HQ-OW- 
2013-0820.  Publicly  available  docket 


materials  are  available  either 
electronically  through 
www.regulations.gov  or  in  hard  copy  at 
the  Water  Docket,  EPA  Docket  Center, 
EPA  West,  Room  3334,  1301 
Constitution  Ave.  NW.,  Washington, 

DC,  Monday  through  k’riday,  excluding 
legal  holidays.  The  Public  Reading 
Room  is  ojien  from  8:30  a.m.  to  4:30 
j).m.,  Monday  through  Miday,  exc:hiding 
legal  boliilays.  The  telejibone  numher 
for  the  Public  Reading  Room  is  202- 
.^) ()()-  !  744,  and  the  telephone  number  for 
llm  Water  Docket  is  202-r)(i(*-242(i. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

I  tamaris  ( !bi  islen.sen,  ( )flii:e  of  Water 
(4!>02  I'l,  I'in viriimimiilal  Priitncliim 
Agency,  I2.IIII  I’nnnsyl vmiia  Avnnim 
NW.,  W<i.sbiiig,liin,  I )(  2II4I>();  Ininpliiiim 
mniibnr  202  !ili-l  2.'142.;  niiiiiil  iiililinss; 
WrI  liiiiil;.  I  l(r‘<iri  )(i  giM'  iM  Mi  (  ililp 
.*  iiiii  I  II,  (  III  II  n  I  il  I  Im  I  Inpiil  y  Assisi  mi  I 
.‘ini  I  nim  y  i  il  Mm  A  i  m  y  1 1  'i  il  ii  y  mill 
I  .ngisinl  II  Ml  I,  MIH  Aimy  I ‘ni  il  iigi  ii  i , 

VA/iisli  m|’li  M I ,  I  l(  .  i'.i'  I  10.  InlnpliiMin 

. . .  70  t  1.0/  K./i',  / 1:,,  \<  ;/■;  i  ii  .  t 

III  II  !•  Ill  iiiy  mil  in  Ms  .‘.liiiny 

Iniisnii.  I'ngii  lull  M  y  I  .1  miiiiiii  li  1 1  y  1  il 
I  ’1  III  I II  n  |(  .!■.(  .  W  (.It  I  ‘  I.  N  .  Aimy 
(  .1  M  ps  I  il  I  .li)’,l  imni  fi,  I  'I  I  (  ,  .'  .1 1  nnl  I  I W  , 
WlislimgliMi,  I  t(  .  i'll  I  I  'I,  InlnpliiMin 
mmilini  i'.Oi'  71.1  '.It' .1  >,  nmiii  I  in li 1 1  nss 

/ /.‘i.'tl ./',  l.'lV/\  III  II  .I'MiHn.iii  r  m  my  mil 
;:ui‘l*l  I  Ml  NIAIIY  INI  OIIMAIION: 

I.  Iiilni  iiiiliioii  AIhmiI  llie  I Iim  iiiiiniil 

,Sni  .1  il  Ml  4(I4(  I )(  I  )( A  I  1  il  llm  I  iW  A 
nxnmpis  Iriim  .‘mcliiin  4114  pnrmil 
rnipiirnmnnls  enriain  ilisi:lim)’ns 
as.soi  ialnil  willi  niiinial  Imining,, 
silvicniinre,  and  lancbing,  aclivilin.s  in 
“wainrs  of  Mm  I  Iniind  .Stains,"  including, 
wetlands.  To  provide  additional  clarity 
to  farmers  and  to  |)romote  practices 
under  the  Agriculture  Act  of  2014 
designed  to  improve  water  ipiality,  the 
I'iPA  and  tbi!  ( imps  have  signed  an 
inter|)retive  rule,  “Inlerjiretive  Rule 
Regarding  Applicability  of  the 
I'ixmnption  from  Permitting  under 
Section  4t)4(f)(l  )(A)  of  the  Clean  Water 
Act  to  (Certain  Agricultural  tkmservation 
Practices.”  'I’lie  interpretive  rule  was 
developed  in  coordination  with  the  IJ.S. 
Department  of  Agriculture. 


The  agencies  believe  working  together 
to  improve  the  consistency  and 
integration  of  these  programs  is  fidly 
consistent  with  the  law,  promotes  the 
mutual  objectives  of  our  regidations  and 
statutes,  and  increases  clarity  and 
])redictahility  for  the  agrierdture 
community.  The  result  is  good  for  the 
nation’s  waters  and  for  farmers  and 
foresters  who  want  to  protiicl  the 
re.sourcits  on  their  lands. 

The  agencies  have  identified  specific 
NRC.S  agriciiltnral  con.servat ion 
jiiactices  that  an;  appiopriately 
ciinsidi;ii;d  ‘‘normal  Imining”  activities 
and  exem|it  bum  permilling  under 
.sect  i I  III  4114 1 1 )(  I )( A ).  Tim  agencies  and 
NKI  have  alsii  enleieil  iiiln  a 
MemiMambmi  iil  I  liiilei.slamliiif'.  In 
I'liii  In  llieii  I  III  III  n  I  III  II 1 1 1  mil  II  Ml  I  Ml  Mm 
nxempliiMi  l  lm  lisl  nl  piaclicn.'i.  Mm 
Mnmi  M  am  I  mil  nl  I  1 1 11  Ini  si  ai  11 1 1 1  ig,,  ami 
Mm  1 1 il ni  pi  nl  I  vn  1  11  In  al  n  a  va  1 1 al iln  nii  Mm 
|■.l‘/\  VA/nli  siln  al  /iM/i  //wiilri  cpil  I’livl 
Imv.i  rir./riiiilmii  r/wi  l him h./ 
iil'l  II  llllm  i>  I  fill  ami  m  Mm  1  Ini  Ini  Ini 
Mils  iinlli  n  I  Im  agnm  ms  ra.nf  1  niimmiil 
nil  Minsn  ilni  iimniils  wiMiiii  Mm  imMi  'I'. 
Mays  I  Im  agnm  ms  ami  I  IK‘1  ..‘1  minml  In 
pniinilii  ally  invisil  ami  invisn,  il 
iini  niisaiy,  Mm  lisl  nl  nvnmpi  I  lltl  , 

I  niisni  valinii  piai  In  n  .slam  la  11  Is  I  I  in 
ag,nii(  in.s  III  n  pm  I  ii  11  Im  I  y  1  elm  n.sini  I  1 11 
ini  niviiig,  i.nmmnni.s  nii  linw  limy  miglil 
mn.sl  niinclivniy  ami  nllicinnlly  1  nmlm  I 
Miis  |ini  indi(.  review  and  bnw  liesl  In 
levise  Mm  lisl  nl  exeni|il  NK(  piaclice 
.slamlards.  The  ag,encie.s  afso  reipie.sl 
cmnmeni  on  bow  lliey  can  be.sl  wni  k 
lng,elber  and  wilb  NK(  i.S  In  pnivide 
clai  ily  In  Ibe  n;g,nlaled  connnnnity  and 
Ibe  public  on  Ibe  (ixeinplion. 

1  liileil:  Miircli  2,.''i,  2.0  14. 

Nancy  K.  .StoiiiM', 

Arl/iif;  Assisldiil  Adniiiiislnilnr  for  Wolrr, 
l•',llvirolll1lrlll(tl  I’roleclioii  Af^ency. 

Diiled:  March  2.'),  2014. 

|(i-l'3lon  Darcy, 

Assi  slant  Secivlary  of  the  Army  (Civil  Works), 
Dopartmant  of  the  Army. 
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Energy  Conservation  Program:  Tost 
Procedure  for  Commercial 
Refrigeration  Equipment 

AGENCY:  ( (tl  liliicicincy  iind 

K(ai(!Wiil)l(!  I'liuaj^y,  I )(!|)firlin(!nl  of 
i'iiKMf’y. 

ACTION:  Idnal  rnl(>. 

SUMMARY:  In  this  iiinil  ndn,  tin;  IJ.S. 
l)(;])cirlni(Mil  of  Hnnrgy  (IK)ls)  revises  and 
reorj>!iniz(!s  its  lest  procedure  for 
connnercial  refrigeration  (Kjnijnnent 
((’,RK)  to  clarify  certain  terms, 
j)rocedures,  and  c;ompliance  dales  to 
improve  the  repeatability  and  remove 
ambiguity  from  the  CRE  test  procedure. 

In  this  final  rule,  DOE  also  addresses  a 
number  of  test  procedure  clarifications 
that  arose  as  a  result  of  the  negotiated 
rulemaking  process  for  certification  of 
commercial  heating,  ventilation,  air 
conditioning,  refrigeration,  and  water 
heating  equipment. 

DATES:  The  effective  date  of  this  rule  is 
May  21,  2014. 

The  incorporation  by  reference  of 
certain  publications  listed  in  this  final 
rule  is  approved  by  the  Director  of  the 
Office  of  the  Federal  Register  as  of  May 
21,  2014. 

ADDRESSES:  The  docket,  which  includes 
Federal  Register  notices,  public  meeting 
attendee  lists  and  transcripts, 
comments,  and  other  supporting 
documents/materials,  is  available  for 
review  at  regulations.gov.  All 
documents  in  the  docket  are  listed  in 
the  regulations.gov  index.  However, 
some  documents  listed  in  the  index, 
such  as  those  containing  information 
that  is  exempt  from  public  disclosure, 
may  not  be  publicly  available. 

A  link  to  the  docket  Web  page  can  be 
found  at:  http://wwwl.eere.energy.gov/ 
buildings/ appliance  standards/ 
rulemaking.aspx?ruleid=80.  This  Web 
page  will  contain  a  link  to  the  docket  for 
this  rulemaking  on  the  regulations.gov 
site.  The  regulations.gov  Web  page  will 
contain  simple  instructions  on  how  to 
access  all  documents,  including  public 
comments,  in  the  docket. 

l^or  further  information  on  how  to 
review  the  docket,  contact  Ms.  Brenda 
fxlwards  at  (202)  580-2945  or  by  email: 
liren  da. Ed  wards@ee.  doe.  gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ashley  Armstrong,  IJ.S.  Department  of 
luKjrgy,  Office  of  luKirgy  Efficiency  and 
R(!n(;wable  luiergy.  Building 
T(!cbnologies  Office!,  El'i-OB,  1  ()()() 


I ndrpenditiice  Av<imn!  .'>W.. 

Wfi!(liinj'lnii.  1  )l  !  0  I I  . 

Tt'leplii iiii;;  |:'II7)  Itflli  l>li<ll).  I'iiiiail; 
i  tinniicK  Kil  irb  ir,cnili<>ii  (•ijiiijiiiiciil^oi 

M*i.  |<>iiiiiler  riedmiiiiii,  I  !..*>. 

I  lepai  I  m(!iil  iil  l‘ji)!i)',y,  (  llfice  <  il  I  lit; 

( i(!nerid  ( iiiim.sel,  ( i( ;  7  1,  IIIIIO 
lmlt!|ieiid(!ii(;e  AveiiiK!  ,SW., 

Wiishinglon,  DC  20,585  012.1. 

'lelepliom!:  (2,02)  2,87-(>l  I  1.  Email: 
iii(iill():lciiniler.'ric(l(‘mnn(i»liii.d()i:.g()V. 
SUPPLEMENTARY  INFORMATION:  I'lil.s  final 
rult!  incoi'porales  by  nileniiice  into  10 
C.FR  part  4.T1  the  following  indnslry 
standards: 

(1)  ANSl/ASIIRAE  72-2005, 
(“ASllRAE  72-2005”),  “Method  of 
Tii.sting  CJommercial  Refrigerators  and 
Freezers,”  Copyright  2005. 

(2)  ASTM  E  1084-80  (Reapproved 
2009),  “Standard  Te.st  Method  for  Solar 
Transmittance  (Terrestrial)  of  Sheet 
Materials  Using  Sunlight,”  approved 
April  1,  2009. 

Copies  of  ASHRAE  standards  may  be 
purchased  from  the  American  Society  of 
Heating,  Refrigerating,  and  Air- 
Conditioning  Engineers,  Inc.,  1971 
Tullie  Circle  NE.,  Atlanta,  GA  30329,  or 
at  www.ashrae.org/. 

Copies  of  ASTM  standards  may  be 
purchased  from  ASTM  International, 

100  Barr  Harbor  Drive,  P.O.  Box  C700, 
West  Conshohocken,  PA  19428,  (877) 
909-2786,  or  at  www.astm.org/. 
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I.  Authority  and  Background 

A.  Authority 

Title  111,  Part  C  of  the  Energy  Policy 
and  Conservation  Act  of  1975'(EPCA), 
Public  Law  94-163  (42  U.S.C.  6311- 
6317,  its  codified),  itdded  by  Public  E;iw 
95-619,  Title  IV,  Sec.  441(a),  (Ksbiblisbed 
the  Enmgy  Conservation  Prognnn  for 
C(!rtain  Indnstriiil  E()ni|)in(!nt,  a  program 
covering  certiiin  indnstriid  (!({ni|)in(!nt, 
which  includes  tlu!  coninuircial 
refrigeration  e(|ni|)in(!nt  timt  is  tlu:  focus 
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(il  lliis  iiiiiil  niliv'  All  i*!l<;iitn<.ii.'i  In 
I'il’l  !A  rnioi  1(1  IIki  .‘;IiiIiiI(!  ii.';  .'itiM‘ii(l(i(l 
I  liiiiii|’,li  llio  AiiKMicnii  l'iiM!i).’,y 
MiiiniliK  :hii  i  II)',  'r(>(;li  II  i(  :.'il  (  !i  ii  i  iii  :l  ii  iii.'i 

A(  I  ( AI'!M  r<  ;A).  I'lililic  l.iiw  117  7.10 
(I )(!(:.  111.  7.0  I  7). 

I  lii(l(!i  l'!l’(  '.A  ,  IIk!  (!ii(;r)',y  ciiti.sdrviiliiiii 
|ii'ii)',riiiii  ciiii.si.sl.';  (vs.siMiliiilly  (il  liiiii 
|i;irl;;:  ( I )  I  r.st iii)>,,  (7.)  IjiIkiI iii)>,,  (.1) 
l''(;(l(!r:il  (Mi(!i)',y  cdiisiirviiliiiii  .sliiiiiliirds, 
(ind  (4)  ciMliric.'itidii  .ind  (MildiciMndnl 
liKicddiint.s.  'I'Ik!  td.sliiig  r(;(|iiir(Mndnls 
cdiisi.sl  dl  td.sl  |ird(.iMliin;.s  (lint 
iiiiinidiict iiOM's  olCdVdnMl  (!(|iii|)in(!iit 
mii.st  ii.s(!  ii.s  lli(!  liiisis  lor  (1)  (■.(Mtilyiiif’ 

Id  DOM  that  tli(;ir  (uioipinont  coiiiplic'.s 
with  th(!  a})pli(:ahlo  oiuMgy  coiisorvalioii 
standards  adoptod  nndnr  Ml’OA,  (47 
U.S.O.  ()31()(o)(  1)),  iiiul  (7)  making 
rojjrosentations  about  thn  of'ficinncy  of 
that  ocjiiipniont.  (47  U.S.C^  (i314((l)) 
Similarly,  DOE  must  use  those  test 
procedures  to  determine  whether  the 
equipment  complies  with  relevant 
standards  promulgated  under  EPCA.  (47 
U.S.C.  6316(e)(1)) 

General  Test  Procedure  Rulemaking 
Process 

Under  47  U.S.C.  6314,  EPCA  sets  forth 
the  criteria  and  procedures  DOE  must 
follow  when  prescribing  or  amending 
test  procedures  for  covered  equipment. 
EPCA  provides,  in  relevant  part,  that 
any  test  procedures  prescribed  or 
amended  under  this  section  shall  be 
reasonably  designed  to  produce  test 
results  that  reflect  energy  efficiency, 
energy  use  and  estimated  annual 
operating  costs  of  a  covered  product 
during  a  representative  average  use 
cycle  or  period  of  use  and  shall  not  be 
unduly  burdensome  to  conduct.  (47 
U.S.C.  6314(a)(2)) 

In  addition,  if  DOE  determines  that  a 
test  procedure  amendment  is  warranted, 
it  must  publish  proposed  test 
procedures  and  offer  the  public  an 
opportunity  to  present  oral  and  written 
comments  on  them.  (42  U.S.C. 
6314(c)(2))  Finally,  in  any  rulemaking  to 
amend  a  test  procedure,  DOE  must 
determine  to  what  extent,  if  any,  the 
proposed  test  procediire  woidd  alter  the 
measured  energy  efficiency  of  any 
covered  product  or  equipment  ^  as 
determined  under  the  existing  tost 
procedure.  If  DOE  determiues  that  the 
amended  tost  ]irocedure  wmdd  alter  the 
measured  efficiency  of  a  covered 
product,  DOE  must  amend  tin; 


'  l''()r  odiloriiil  roii.son.s,  ii|i(iii  codiiiciilioii  in  IIki 
I  )..S.  ( !(id(),  I’lirl  ( ;  WHS  ni-d(isi);iiiit(id  I’hi  I  A- 1 . 

^'I'lii!  Innii  "covni'dd  pnidiicl”  liroiidly  ndnis  In  nil 
I y|i(is  nt  H|i|)liiiii(:(!s  mid  i)(|iii|iiii(inl  rn^iiliiliid  liy 
I )( )!'!  i'(i)’,Hrdl(i.ss  III  wliiilliiii'  tliiiy  iiiii  cniisiiiiiiir 
|iiiidiii:ls  nr  cniniiiiiiciHl  mid  iiidiisliiiil  (i(|ni|iiii(iiil. 


ii|i|ili(.iilih)  niinij'.y  i  i  iii.mm  viiI  ii in  .'dniKhiiil 
ni.ciii  iliii)’,ly.  (4!*  1  l.'l.t  i.  Ii3  I4(ji|(li|(l  >|| 

I  liidni  47.  I  I.;;  (  :.  Ii3  I4|i:||  I  ).  iiii  hilci 
ihnii  .1  year.':  nllni  llin  ihile  iil  pii!.';i:i  ihiii)’ 
a  li<.<;l  pKiceihiiii  piii.'aiaiil  hi  47.  I 
hit  14,  and  hiiiii  limn  In  limn  Ihnrnallni, 

I )(  )E  i.s  i(M|nirnd  In  cnmlm  l  a 
rnnvahial inn  ami  dntnrniinn  whnihnr  In 
aninml  Ihn  tn.sl  prncndnrn.  II  DtlE 
(Inlnrininns  a  Inst  prncndnrn  .shnnhl  hn 
aninndnd,  il  shall  prninplly  pnhiish  in 
Ihn  I'lMleral  Kegisler  prnpnsnd  Inst 
pi (icndnrns,  im:or|inraling  such 
aninndmnnis  and  allording  ininrnstnd 
persons  an  ()|)|)orlunity  to  prn.snni  oral 
and  written  data,  views,  and  argiimnnls. 
(47  U.S.C.  Ii31 4(c)(7)) 

In  luibruary  71)17,  DOl'i  piililistied  a 
final  rule  (7017  te.sl  j)rocedure  final 
rule)  pre.scrihing  new  amendments  to 
the  te.st  procedure  for  commercial 
refrigeration  equipment.  77  FK  10291, 
10318-21  (Fob.  21,  7012).  Pursuant  to 
EPCA’s  requirement  in  42  U.S.C. 

6314(c),  DOE  has  reevaluated  the  CRE 
test  procedure  and  concluded  that  it 
should  be  amended  to  clarify  a  number 
of  provisions  regarding  how  aspects  of 
the  test  are  conducted,  to  more 
explicitly  define  some  terms,  and  to 
more  clearly  specify  the  compliance 
dates  for  various  provisions.  DOE’s 
adopted  amendments  to  the  test 
procedure  are  presented  in  this  final 
rule. 

B.  Background 

EPCA  mandates  that  the  American 
Society  of  Heating,  Refrigerating,  and 
Air-Conditioning  Engineers  (ASHRAE) 
Standard  117-2002,  “Method  of  Testing 
Closed  Refrigerators,”  shall  be  the  initial 
test  procedure  for  the  types  of 
equipment  to  which  standards  are 
applicable  under  42  U.S.C.  6313(c)(2)- 
(3).  (42  U.S.C.  6314(a)(6)(A)(ii))  EPCA 
requires  DOE  to  address  whether  to 
amend  its  test  procedures  if  ASHRAE 
amends  this  standard.  (42  U.S.C. 
6314(a)(6)(E)-(F))  In  2005,  ASHRAE 
combined  Standard  72-1998,  “Method 
of  Testing  Open  Refrigerators,”  and 
Standard  117-2002  and  published  the 
test  method  as  ASHRAE  Standard  72- 
2005  (ASHRAE  72-2005),  “Method  of 
Testing  Commercial  Refrigerators  and 
Freezers,”  which  was  approved  by  the 
American  National  Standards  Institute 
(ANSI)  on  July  29,  2005.  Consistent  with 
EPCA’s  requirement  in  42  U.S.C^ 
6314(a)(6)(E),  DOE  reviewed  ASHRAE 
72-2005,  as  well  iis  American 
Refrigeration  In.stitute  (ARl)  Standard 
1700-7006  (ARI  1700-7006),  which  was 
approved  by  ANSI  on  Augu.st  78,  700(). 
DOE  determined  that  ARI  17t)0-70l)6 
included  by  reference  the  te.st 
procedures  in  ASIIKAE  77-7005  and 
the  rating  temperatures  prescribed  in 


l■;i■^  :a.  (47. 1  ).:;  t i.;t  i4|a)|ii)(ii||  a.*;  a 
lesiill,  Dl  )l'i  piihlished  a  liiial  iiile  in 
I  )ei:eiiiliei  7.llllli  |7.llllli  le.sl  pini.eihirn 
liiial  riile)  lhal  adnpleil  API  I7.IIII  7llllli 
a.s  I  he  I  It  )l'i  le.‘;l  priicednre  liii 
ciiiiiiiiercial  ielri)’,erali(iii  ei|iiipmenl.  71 
I'K  7  13411,  /I3ti7  (Dec.  8,  7.l)l)li).  I  lie 
7.1  II II I  I esi  pi'iicednre  linal  rule  specilieil 
rating  leinperal nres  ol  iltl  "F  ( I  7.  ''F)  lor 
ciinnnercial  reiri)',eralors  and  reti'i);eratiir 
c.oin|iarlmenls,  I)  ''I''  ( 17  ''I')  for 
commercial  freezers  and  Iree/.er 
com|)artmenls,  and  1  5  “I''  ( I  7  '’F)  for 
commercial  ice-cream  freezers.  71  FK  at 
71370  (Dec.  8,  70061.  DOE  also  adojiled 
A.ssociation  of  Home  Appliance 
Manufacturers  (ADAM)  Standard  IIKF- 
1-7004,  “luiergy.  Performance  and 
(kipacity  of  Hou.sehold  Refrigerators, 
Refrigerator-Freezers  and  Freezers,”  for 
measuring  cxmipartmont  volumes  for 
equipment  covered  under  the  2006  test 
procedure  final  rule.  71  FR  at  71358 
(Dec.  8,  2006).  The  test  procedure 
established  in  the  2006  final  rule 
became  effective  on  January  8,  2007  (71 
FR  at  71340),  and  its  use  has  been 
required  to  demonstrate  compliance 
with  the  current  energy  conservation 
standards. 

More  recently,  on  February  21,  2012, 
DOE  published  the  aforementioned 
2012  test  procedure  final  rule,  in  which 
it  adopts  several  amendments  to  the 
DOE  test  procedure  for  commercial 
refrigeration  equipment.  These 
amendments  include  updating  the 
standard  incorporated  by  reference  in 
the  DOE  test  procedure  in  response  to 
the  relevant  industry  organizations 
issuing  updated  versions.  Specifically, 
DOE  updated  the  incorporation  by 
reference  of  Air-Conditioning,  Heating, 
and  Refrigeration  Institute  (AHRI) 
Standard  1200  (I-P)-2010  (AHRI  1200- 
2010),  “Performance  Rating  of 
Commercial  Refrigerated  Display 
Merchandisers  and  Storage  Cabinets,” 
as  the  DOE  test  procedure  for  this 
equipment.  77  FR  at  10318  (Feb.  21, 
2012).  The  2012  test  procedure  final 
rule  also  includes  an  amendment  to 
incorporate  by  reference  the  updated 
ANSI/AHAM  Standard  HRF-1-2008 
(AHAM  HRF-1-2008),  “Energy, 
Performance,  and  Capacity  of 
Household  Refrigerators,  Refrigerator- 
Freezers,  and  Freezers,”  for  determining 
compartment  volumes  for  this 
(Kpiipmont.  77  FR  at  10318  aud  10321 
(Feb.  71, 2t)17).  The.se  iqxiates  were 
primarily  editorial  in  nature  and  aligned 
the  AHRI  test  jirocedure  with  the 
nomenclature  and  methodology  used  in 
DOl'i’s  7009  standards  rulemaking  on 
commercial  refrigeration  e(|ni|)ment. 
The  updated  AllKl  17t)t)  7t)10al.so 
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references  the  most  recent  version  of  the 
AHAM  standard,  AHAM  HRF-1-2008. 

In  addition,  the  2012  test  procedure 
final  rule  includes  several  amendments 
designed  to  address  certain  energy 
efficiency  features  that  were  not 
accounted  for  by  the  previous  DOE  test 
procedure,  including  provisions  for 
measuring  the  impact  of  night  curtains, ^ 
lighting  occupancy  sensors,  and 
scheduled  controls.  77  FR  at  10296- 
10298  and  10319-10320  (Feb.  21,  2012). 
In  the  2012  test  procedure  final  rule, 

DOE  also  adopts  amendments  to  allow 
testing  of  commercial  refrigeration 
equipment  that  cannot  operate  at  the 
rating  temperature  specified  in  the  DOE 
test  procedure.  Specifically,  the  2012 
test  procedure  final  rule  allows  testing 
of  commercial  refrigeration  equipment 
at  its  lowest  application  product 
temperature  (LAPT),  for  equipment  that 
is  physically  incapable  of  reaching  the 
prescribed  rating  temperature.  77  FR  at 
10320  (Feb.  21,  2012).  The  2012  test 
juocedure  final  rule  also  allows 
manufacturers  to  test  and  certify 
(Hpiipment  at  the  more-stringent  rating 
temperatures  aud  ambient  conditions 
r(!(|uired  by  NSF'*  for  food  safety  testing. 
77  FR  at  10320-10321  (luib.  21, 201 2). 

'I'h(!  test  j)roc(;dur(!  amendments 
(!stal)li.shed  in  the  2012  te.st  jjrocedurc! 
final  rul(!  I)e(;ame  efiective  on  March  22, 
2012.  77  FR  at  10292  (Feb.  21, 2t)12). 

The  amendments  are  recjuired  to  lx; 

in  conjunction  with  the  amended 
standards  e.stal)lislied  in  DOi'i’s  recently 
pnhlislnxl  eiuMgy  conservation 
slandards  final  ride  (March  2014  energy 
conservation  standards  final  ride) 
heginning  on  March  28,  2017.  79  FK 
I772(i,  17727  (Mar.  28,  2014). 

.Since  |)nhlical ion  of  the  2012  lest 
procedure  final  ride,  l)(  )E  has  received 
a  miinher  oi  in(|iiii  ies  from  inleresled 
parlies  regarding  I )( )l'i  re|>,nlalions  lor 
commercial  re  hi  |’,e  ration  (!(|nipment , 
including,  how  different  types  ol 
eipiipinenl  lit  into  I )( ll'i’s  deiinilions  ol 
coiinmncial  relrigeration  (Hpiipment  at 
1 0  ( il'K  43  1 .1  >2,  and  ipiesl ions  involving, 
certain  provisions  of  the  I )( )E  lest 
procedure  at  1 0  ( !FK  4.3  I  .(>4.  More 
specifically,  l)()l'i  has  received  in(|niries 
and  ipiestions  regarding  the 
applicahilily  id  l)(  )l'i's  test  procedure 
and  I‘'ederal  energy  conservation 
standards  to  particular  models  of 
connnercial  refrigeration  eipiipinent,  the 


'Niglit  ciirtiiiii.s  iiro  dovico.s  mukIo  ofiin  insiiliiling 
iiiiitoriiil,  typiciilly  iiisiilotod  iilinniniiiii  fiiliric, 
dosignod  to  1)0  ])idlod  down  ovor  llio  opon  front  of 
tlio  CHSo  to  docroaso  infiltration  and  boat  transfor 
into  tho  caso  when  tlio  inorchandizing 
ostablishmont  is  clo.sod. 

■’t'ornidod  in  1944  ns  tbo  National  Sanitation 
Foundation,  tbo  organization  is  now  roforrod  to 
simply  as  NSF. 


proper  configuration  and  use  of  certain 
components  and  features  of  commercial 
refrigeration  equipment  for  purposes  of 
testing  according  to  the  DOE  test 
procedure,  and  the  compliance  date  of 
the  amendments  specified  in  the  2012 
test  procedure  final  rule.  On  October  28, 
2013,  the  U.S.  Department  of  Energy 
(DOE)  issued  a  notice  of  proposed 
rulemaking  (hereafter  referred  to  as  the 
October  2013  test  procedure  NOPR)  to 
amend  the  test  procedure  for 
commercial  refrigeration  equipment 
(CRE)  appearing  at  10  CFR  431.64.  78 
FR  64296  (Oct.  28,  2013).  In  the  October 
2013  test  procedure  NOPR,  DOE 
presented  proposed  amendments  to 
address  the  questions  presented  by 
interested  parties  and,  where 
appropriate,  proposed  edits  to  the 
regulatory  language  to  clarify  DOE’s 
existing  regulations.  78  FR  at  64296 
(Oct.  28,  2013). 

On  February  26,  2013,  members  of  the 
Appliance  Standards  and  Rulemaking 
Federal  Advisory  Committee  (ASRAC) 
unanimously  decided  to  form  a  working 
group  to  negotiate  rulemaking  on 
certification  for  commercial  heating, 
ventilation,  and  air-conditioning 
(UVAC^);  commercial  water  lieatiug 
(Wll);  aud  commercial  refrigeration 
e(|uipmeut.  A  notice  of  intent  to  form 
the  Commercial  Certification  Working 
Crou|)  was  puhlished  in  the  Federal 
Register  oil  March  12,  201.3  (Docket  No. 
l•;l•;Kl•;-2013-ln’-N()C  (1023).  78  FK 
1.')6.')3  (Mar.  12,  2013).  DOE  received  .3.') 
iiomiiiations  for  the  Working  ( iroup.  ( )ii 
Ajiril  16,  201.3,  DOi'i  puhlished  a  notice 
of  open  meeting  that  annoiinced  the  first 
meeting  and  listed  the  22  nominees  that 
were  .selected  to  serve  as  memhers  of  the 
Working  ( iroiip,  in  addition  to  two 
memhers  from  A.SKAt !,  and  one  I )( )!'! 
lepresenlalive.  78  FK  22431  (Apr.  16, 

20  I  3).  3'he  memhers  of  the  Working, 

( iroiij)  were  selected  to  ensure  a  hroad 
and  halanced  array  of  stakeholder 
interests  and  expertise,  and  include 
efliciency  advocates,  manniaclimns,  a 
utility  representative,  and  third  parly 
lahoralory  representatives.  As  part  of 
that  rnleniaking  process,  I )( )E 
condncled  a  nnmher  of  Kigidatory 
negolialion  sessions  over  the  coiirsi;  oi 
the  snnnner  of  201.3  involving  major 
stakeholders  in  the  ( iKI'i  market.''  ( )ne 
oiilcome  of  these  meetings  was  an 
agreement  on  the  need  to  clarify  aspects 
of  the  DOE  test  procedure  with  res))ecl 
to  the  treatment  of  specific  features  of 
commercial  refrigoratiou  eipiijimeut.  On 


'•All  of'tlu!  (lotiiil.s  of  tbo  nogolidtion  so.ssions  can 
bo  found  in  tbo  public  mooting  transcripts  that  aro 
])ostod  to  tbo  dockot  for  tbo  Working  Cironp 
[wmv.rcf’ulations.f’ovM  IdockctDctuil  ;I}=Kkj{Ii-201 3- 
Iir-NOC:-()023). 


August  30,  2013,  the  Working  Group 
submitted  a  report  to  ASRAC  containing 
recommendations  on  the  certification 
requirements  for  HVAC,  WH,  and 
refrigeration  equipment  (Docket  No. 
EERE-2013-BT-NOC-0023,  No.  51)  and 
ASRAC  voted  unanimously  to  accept 
these  recommendations  (Docket  No. 
EERE-2013-BT-NOC-0005,  No.  13).  In 
the  October  2013  test  procedure  NOPR, 
DOE  also  proposed  clarifications  of  the 
treatment  of  those  features  by  the  DOE 
test  procedure.  78  FR  at  64306-64308 
(Oct.  28,  2013). 

On  December  5,  2013,  DOE  held  a 
public  meeting  (December  2013  NOPR 
public  meeting)  to  present  the  test 
procedure  amendments  proposed  in  the 
October  2013  test  procedure  NOPR  and 
accept  comments  from  interested 
parties.  Interested  parties  submitted 
comments  on  the  ambient  test 
conditions  and  the  burden  of  testing  and 
certification  of  commercial  refrigeration 
equipment.  DOE  analyzed  all  of  the 
comments  received  in  response  to  the 
October  2013  te.st  jmicedure  NOPR  and 
incor])orated  recommendations,  where 
ajiprojiriate,  into  this  test  procedure 
filial  rule. 

II.  Summary  of  the  Final  Rule 

In  this  final  rule,  DOE  adopts 
amendments  to  clarify  DOi'i’s  test 
lirocedure  |)rovisions,  definitions,  the 
li'ealmeni  of  specific  acce.ssoi  ies  when 
testing  under  the  DOI'i  lest  inocednre, 
and  the  ap|)lical)ility  ol  the  existing  lest 
procedure  and  standards  to  different 
types  of  connnercial  refrigeration 
e(|ni|)nienl.  .Specifically,  DOi'i  is 
adopting  edits  to  definitions  current ly 
incor|)oraled  into  the  existing  I )( )l'i  test 
procedure  and  inchiding  additional 
definitions  to  he  incorporated  into  tin; 
existing,  lest  procedure  (reorg,ani/.e(l  into 
a|)pen(lix  A  to  snhparl  ( i  of  III  ( il''K  part 
4i{  I ).  I )( )l'i  is  also  adopt  ing,  edits  to 
definitions  and  including,  additional 
delinitions  to  he  incoiporated  into  the 
l(;sl  |)rocednre  used  lodelerinine 
compliance  with  the  amended  emtif^y 
conservation  standards  ado|)led  for 
connnercial  refrig, eral ion  eipiipment  on 
March  28,  2614  (reorganized  into 
appendix  It  to  snhparl  ( i  of  1 6  ( iFK  |)art 
4.3  1).  79  FK  17726.  I  )()!■;  does  not  helievi 
that  the  lest  procedure  clarifications 
adopted  in  this  final  ride  will  affect  the 
measured  energy  use  of  any  covered 
commercial  refrigeration  e(|uipinent  as 
they  relate  to  the  a|)plicahle  energy 
conservation  standards.  Rather,  the 
additional  definitions  and  ameudmeuts 
to  the  DOE  te.st  jirocedure  for 
commercial  refrigeration  ecjuipment 
would  serve  only  to  clarify  exi.sting 
nomenclature,  testing  provisions, 
compliance  dates,  and  requirements  for 
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certain  features  and  types  of  commercial 
refrigeration  equipment;  they  would  not 
establish  new  requirements  with  regard 
to  testing  commercial  refrigeration 
equipment. 

DOE  notes  that  certification  is  not 
currently  required  for  commercial 
refrigeration  equipment.  On  December 
31,  2013,  DOE  published  a  final  rule 
adopting  amended  regulations 
governing  alternative  energy 
determination  methods  (AEDMs),  basic 
model  definition,  and  the  compliance 
dates  for  certification  of  commercial 
HVAC,  refrigeration,  and  WH  (2013 
AEDM  final  rule).  78  FR  79579,  79590. 
The  2013  AEDM  Final  Rule  adopted  a 
certification  date  of  December  31,  2014, 
for  self-contained,  closed  solid,  and 
closed  transparent  commercial 
refrigeration  equipment  and  a 
certification  date  of  July  1, 2015,  for  all 
other  commercial  refrigeration 
(!(]uipment.  hi.  DOR  also  recently 
jniblished  a  NOFR  proposing,  among 
other  things,  to  revi.se  and  expand  the 
certification  recpnrements  for 
commercial  refrigeration  e()uipment.  7t) 
I'K  888(),  88t)‘)-8‘H)0  (Fi!l).  14.  2014). 

'I'he  specific  proposals  di.scu.s.sed  in  the 
NOI’R  wer(!  (hiveloped  as  a  result  of  the 
negotiations  and  recomnuMidations  of 
the  Working  (iron))  for  comnHMcial 
IIVAO,  Wll.and  refrigeration 
e(|nipment  (Dockcit  No.  I';I';KI';-201  3-H'l  — 
Not:  0023). 

III.  DisciiNsioii 

.Section  III. A  presents  all  of  the 
revisions  to  the  l)(  )l'i  test  procedure 
lonnd  at  1 0  ( !FK  part  43  t ,  snhpart  ( i, 

“t  Inilorm  test  method  lor  measuring  tin; 
emngy  consumption  ol  commercial 
reh  ig,(!rators,  Irecr/.eis,  and  kjIi  igeratoi 
h(!(!/.ers,”  incorporated  in  thi.s  final  ride, 
ami  discns.ses  the  comments  received  on 
these  topics  during,  the  I  tecemhei  20  t  3 
N()t*R  pnhiic  meeting,  and  the 
associated  comment  peiiod.  't  he 
chang,es  ado|iled  as  a  iissnlt  ol  this  linal 
ride  include  revisions  addressiiij’,  the 
iollowing,: 

1 .  The  a|)plicahility  (d  the  test 
procedure  and  related  energy 
conservation  standards  to  certain  types 
ol  equipment; 

2.  the  definitions  of  “hyhrid 
commercial  refrigeration  e(|nipnienl 
“commercial  refrigerat ion  e(|nipment 
with  drawers,”  and  “commercial 
refrigeration  e(|nipment  with  solid  and/ 
or  Iransjiarent  doors”; 

3.  the  relationshi])  among  the  rating 
tem})oraturo,  operating  temperature,  and 
integrated  average  temperature  (lAT); 

4.  the  proper  configuration  and  use  of 
energy  management  systems,  lighting 
controls,  and  test  packages  in  the  DOE 


test  procedure  for  commercial 
refrigeration  equipment; 

5.  the  treatment  of  various  features 
and  components; 

6.  the  rounding  requirements  for  test 
results  and  certified  ratings; 

7.  the  provision  adopted  in  the  2012 
test  procedure  final  rule  to  allow  testing 
at  the  LAPT  for  equipment  that  cannot 
operate  at  the  prescribed  rating 
temperature  for  its  equipment  class; 

8.  clarifications  raised  by  AHRI’s 
Interpretations  1,  2,  3,  4,  and  5  of  AHRI 
1200-2010; 

9.  the  methodology  used  to  determine 
total  display  area  (TIDA);  and 

10.  the  compliance  date  of  certain 
amendments  established  in  the  2012  test 
procedure  final  rule. 

In  response  to  the  October  2013  test 
procedure  NOPR,  DOE  received  several 
comments  from  stakeholders  that  did 
not  pertain  to  a  specific  test  procedure 
amendment.  In  .section  III.B,  DOE 
jirovides  responses  to  comments 
jiertaining  to  (1)  the  ambient  test 
temj)eratures  recpiired  in  the  DOE  test 
procedure  and  (2)  the  burden  of  te.sting 
and  certifying  e(|uipment  as  conqiliant 
with  doe’s  energy  conservation 
standards. 

A.  Ainciidiinnils  to  Iho  'I’c.sl  I'rocoduro 

This  final  ride  in(:or|)orate.s  I  he 
following  changes  to  the  lest  |irocednre 
for  commercial  refrigeration  e(|iii|mienl 
in  lOtiFK  part  431 ,  snhpart  ( i. 

1 .  .Scope  of  ( ioverage 

( )ii  ( fcloher  18,  200.5,  I )( )l'i  piihlished 
a  final  rule  adopting  liPtiA’s  definition 
of  commercial  refrigerat  ion  eqiiipmenl. 
This  defiiiilioii  includes  seven 
|)rovisioiis  pertaining,  to  the  operational, 
fmict ioiial,  and  design  characteristics  of 
t  he  eqii  i  pmeiil  I  hat  mii.st  he  met  lor  a 
piece  ol  eqiiipmenl  to  qnalily  as 
commercial  reh  ig,eral ion  eipiipmenl.  70 
I  K  (.0407,  (.04  14  ((  )ct.  Ill,  2.005).  I  liis 
(lelinilion  lorni.s  the  basis  ol  the  scope 
ol  coverag,e  ol  I )( )l'i's  reg,iilat  ions  lor 
commercial  i ehig,erat ion  eipiipmenl. 
While  the  delinition  ol  commercial 
refrig, elation  eipiipmenl  encompa.s.ses  a 
broad  cross  section  ol  commercial 
lelrigeratiim  eipiipmenl  ly|ies,  DOE  has 
only  established  energy  conservation 
standards  for  certain  ly|ies  of  covered 
commercial  refrigeration  eipiipmenl 
s|)ecified  at  1 0  OFK  431 .60,  and  these 
standards  apply  to  all  new  equipment 
distrihuted  into  U.S.  commerce.  70  FK 
at  12420  and  12437  (March  7,  2011). 
'I’hero  are  also  .several  types  of 
equipment  that  meet  the  definition  of 
commercial  refrigeration  equipment  for 
which  DOE  has  not  yet  set  energy 
conservation  standards.  These  include. 


for  example,  buffet  tables,  salad  bars, 
prep  tables,  and  griddle  stands. 

EPCA  and  DOE  regulations  require 
manufacturers  of  commercial 
refrigeration  equipment  to  use  the  DOE 
test  procedure  for  commercial 
refrigeration  equipment  to  evaluate 
compliance  with  any  applicable  energy 
conservation  standards  and  to  support 
any  representations  as  to  the  energy  use. 
The  DOE  test  procedure  for  commercial 
refrigeration  equipment  is  set  forth  at  10 
CFR  431.64. 

In  the  October  2013  test  procedure 
NOPR,  DOE  proposed  clarifications 
regarding  the  applicability  of  the  current 
DOE  energy  conservation  standards  and 
test  procedure  to  specific  equipment 
categories,  including  the  following; 

i.  Salad  bars,  buffet  tables,  and  other 
refrigerated  holding  and  serving 
equipment; 

ii.  chef  bases  and  griddle  .stands; 

iii.  existing  cases  undergoing 
refurbishments  or  retrofits;  and 

iv.  cases  with  doors  shipped  as  after- 
market  acce.ssories. 

78  FK  at  04299-04300  (Oct.  28,  2013). 

a.  .Salad  liars,  lluffet  Tables,  and  Other 
Kefrigerated  Holding  and  .Serving 
Equipment 

.Salad  bars,  hiiliel  tables,  and  other 
refrigerated  holding  and  serving 
eqni|)ment  are  ly|)e.s  of  commercial 
refrigerat  ion  ei|ni|mient  that  store  and 
ili.s|)lay  |)erishahle  items  temporarily 
lim  ing  liiod  pre|)aratiim  or  .service.  As 
I )( )E  staled  in  the  ( tctoher  201  3  lest 
priiceihire  N(  )PK,  these  nnils  typically 
have  specific  design  allrilmles,  such  as 
easily  accessible  i.r  open  bins  that  allow 
convenient  and  nnimpeiled  access  to 
the  refrigerated  prodncis,  which  mako 
them  nniqiie  Irom  commercial 
roll  ig,eialion  ei|nipment  desig,neil  loi 
.storage  in  lelailing.  78  I’K  at  (.42.!(9  300 
(( )cl.  28.  2.01.3).  In  thi.s  final  rnli!,  I )( tl'i 
maintains  that  while  salad  hais,  hnttel 
tables,  and  other  relrig.eraleil  holding, 
and  serving,  eqiiipmenl  are  covered 
eqiiipmenl  types  because  they  meet  the 
ilelinilion  ol  conmiercial  relrig.eral ion 
eqiiipmenl  in  l'3’(  iA,  the  I )( )l'i  lest 
proceiinre  and  enrreni  I'ederal 
slandarils  do  not  apply  due  to  their 
nil  ii  I  lie  opeialion.  .Shonid  I )( )l‘i  decide  to 
c.imsidei  lest  procednres  or  energy 
conservalion  standards  for  salad  bars, 
hnffet  tables,  and  other  refrigerated 
holding  and  serving  eipiipmenl,  it 
would  do  so  in  a  future  rulemaking. 

1).  (ihef  liases  and  (Iriddle  .Stands 

(ihef  bases  and  griddle  stands  are 
designed  to  he  placed  directly  under 
cooking  equipment,  .such  as  a 
commercial  grill.  Chef  bases  and  griddle 
.stands  are  akso  designed  to  provide 
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food-safe  temperatures  in  extremely  hot 
environments,  and  thus  are  designed 
with  uniquely  robust  refrigeration 
systems.  These  refrigeration  systems 
require  larger  compressors  to  provide 
more  cooling  capacity  for  the  storage 
volume  than  equipment  with 
compressors  that  are  appro])riately  si/.iul 
for  more  typical  amhient  temjjeratures. 

As  a  rcisult,  this  (Kpiijjuumt  consuiiKis 
mor(!  eiuirgy  than  similarly  si/.cid, 
.standard  ('.Kh  models. 

Ill  IIk;  ( ictoher  201  .H  le.sl  iirocediiri! 
NOI'R,  DOR  slatcid  that  chef  lia.ses  and 
griddle  stands  are  considered 
coiiimercial  refrigeralioii  e(|iii|imeiil 
according  to  IK  )l‘i’s  (lefinition  at  1 0  ( !I‘'R 
421.l>2  and  slated  lliat  it  lielieves  llial 
diet  liases  and  griddle  stands  can  lie 
tested  using,  tied )( )l'i  test  procediiKdiir 
coinniercial  relrigeraliiin  e(|nipnienl . 

I )()!']  also  noted  that  cnrreni  energ.y 
conservation  standards  do  not  apply  to 
tliesidypes  of  e(|nipnienl  and  I )( )l‘i  did 
not  consider  standards  lor  this 
eipiipinenl  in  its  recent  revision  ol 
energ.y  conservation  standards  lor 
coinniercial  reliig.eration  eqnipineiil.  7<( 
I'K  1772(dMar.  I  )()!•;  tin  I  her 

proposed  add  it  ions  to  I  (I  ( il'  K  ‘1,1 1  .lit i  to 
make  clear  that  the  cnrreni  energ,v 
conservation  slandar(ls  lor  commercial 
rehii’eration  eqnipnieni  do  not  apply  to 
chef  liases  and  g, riddle  stands.  7lt  I'K  at 
IDitOO  (( )cl.  2tt,  2()i:tl.  To  clearly 
diHerenliale  “chef  liases”  and  “griddle 
stands"  from  convent ional  lyjies  of 
commercial  relrig,eralion  e(|nipnienl  that 
are  currently  covered  hy  energy 
conservation  standards,  DOR  |iroposed 
to  esiahlish  a  definition  for  “chef  base” 
and/or  “griddle  stand”  ha.sed  on  the 
nni(|ne  o|)eration  of  chef  lia.ses  and 
griddle  stands,  which  are  designed  to 
jirovide  food-.safe  tenqieratures  in 
extremely  warm  environments  in  excess 
of  200  “R,  and  thus  are  designed  with 
uniquely  robust  refrigeration  .systems. 

In  response  to  the  October  2013  test 
procedure  NOPR,  interested  parties 
provided  comments  on  DOE’s  proposed 
definition  and  coverage  of  chef  bases 
and  griddle  stands.  Continental  agreed 
with  DOE’s  proposed  definition  of  “chef 
base  or  griddle  stand,”  stating  that  it 
corresponds  with  industry  practice 
regarding  types  of  units  designed  and 
marketed  for  harsh  applications  that 
should  be  given  special  consideration 
for  energy  consumption  limits. 
(Continental,  No.  14  at  p.  1)®  Traulsen 


®  A  notation  in  this  form  provides  a  reference  for 
information  that  is  in  the  docket  of  DOE’s 
rulemaking  to  develop  test  procedures  for 
commercial  refrigeration  equipment  (Docket  No. 
EERE-2013-BT-TP-0025,  w'hich  is  maintained  at 
\'\'v\'w.reguIations.gov).  This  particular  notation 
refers  to  a  comment:  (1)  Submitted  by  Continental; 


suggested  that  DOE  replace  the  term 
“cooking  equipment”  with  “cooking 
appliance,”  but  stated  that  otherwi.se 
found  the  definition  of  “chef  base  or 
griddle  stand”  to  be  acceptable. 

(TrauKsen,  No.  17  at  p.  1) 

Hill  Phoenix  agreed  with  DOR  that 
chef  lia.ses  and  griddle  .stands  do  not  yet 
have  energy  cou.servation  standards 
a.ssociated  with  them  and  recjuested  that 
other,  similar  e(|ui])meut  designed  to  he 
jilaced  or  mounted  directly  under 
eijiiipment  that  is  designed  to  hold  food 
at  an  elevated  tenqieratiire  he 
considered  in  t his  category.  (Hill 
Phoenix,  No.  1 3  at  p.  1  j  .Similarly, 
.Sonihern  .Store  Rixlnres  re(|ne.sled 
clarification  on  the  exact  definition  ol 
chef  lia.ses,  .specifically,  whelhei  this 
covered  reli  ig, oral  ion  imils  with  food 
warming,  e(|nipment  on  top.  (.Southern 
.Store  Rixtmes,  Pnlilic  Meeting, 
Transcript,  No.  7  at  p.  23)  True 
commented  that  while  some  con.siimers 
may  place  lood  wanning  eipiipment  on 
lop  ol  a  rehig,eiation  unit,  a  majority  ol 
consmneis  will  place  hig,h  lemperalnre 
cooking,  etpiipmenl  atop  the  unit,  and 
mamdacl nrers  will  almost  always 
desig,!!  eipiipment  lor  Ihe  Innsh  cai;e. 

(  Tme,  Pnlilic  Meeli ng,  Transci  i  pl ,  No.  7 
at  p.  2i>)  I  Mil  Phoenix  akso  notetl  that 
N.SR  I  ype  II  eipiipment  is  de.sig,ned  to 
operate  at  elevated  lemperat  ores  and 
similarly  would  use  more  energ,y  il 
tested  nsio)’  I  he  cnrreni  ( iKI'i  lest 
procedure  (than  I  ype  I  eipiipinenl)  and, 
as  such,  suggested  that  N.SI''  I’yiie  II 
eipiipinenl  also  shonld  fall  into  Ihe 
category  of  eipiipinenl  lor  which 
standards  have  not  yet  heen  .set.  (Hill 
Phoenix,  No.  1  3  at  |)|).  1-2) 

DOR  a|)|)reciale.s  Ihe  agreement  of 
interested  jiarlies  with  DOl'i’s  proposed 
definition.  With  regard  to  replacing  the 
term  “cooking  equipment”  with 
“cooking  appliance,”  as  suggested  hy 
interested  parties,  DOE’s  appliance 
standards  and  commercial  equipment 
program  generally  refers  to  equipment 
as  something  designed  and  primarily 
found  in  commercial  applications, 
while  the  term  “appliance”  refers  to  a 
primarily  residential  application.  DOE 
finds  that  chef  bases  and  griddle  stands, 
and  the  associated  cooking  apparatus 
placed  above  these  equipment,  are 
typically  used  in  commercial  kitchens. 
As  such,  DOE  believes  the  term 
“cooking  equipment”  is  more 
appropriate  than  “cooking  appliance” 
for  use  in  the  definition  of  “chef  bases” 
and  “griddle  stands,”  as  it  is  consistent 
with  DOE’s  designation  of  equipment  as 
designed  for  commercial  applications. 


(2)  appearing  in  document  number  14  of  the  docket; 
and  (3)  appearing  on  page  1  of  that  document. 


Regarding  the  inclusion  of  additional 
equipment  designed  for  use  directly 
under  equipment  that  is  designed  to 
hold  food  at  an  elevated  temperature  as 
suggested  by  several  commenters,  DOE 
believes  that  this  equipment  can  he 
adequately  repre.sented  in  the  current 
(;RI‘]  e(]ui])meul  categories  and  does  not 
find  sufficient  ju.stification  to  exclude 
them  with  Ihe  exclusion  of  “chef  hases” 
and  “griddle  stands.”  The  calegori/ation 
of  griddle  stands  was  meant  to 
accommodate  e(|nipmenl  that 
experienced  tem|)eralnres  in  excess  of 
200  “R,  which  requires  significant 
mollification  ol  the  relrigeral ion  system 
to  niainlain  cooling  in  such  a  high 
lemperat  me  environnieni .  IK  )R  does  not 
fiiiil  that  lemperatiires  leqiiireil  lor 
short  term  holiling,  of  tooil  are 
sig,nilicaiilly  ilillereiil  Irom  Ihe 
leni|)eralme.s  ohserveil  in  reslaiiranls  or 
other  closed  cookiii)'  en vi romiienis  in 
which  con  vent  ional  commercial 
reh  ig,eral  ion  ei|iii|mienl  i.s  |)laceil.  D(  )i‘i 
does  not  helieve  that  maintenance  ol 
relrij'eral ion  perlormance  in  these 
environments  rei|iiires  sig,niricanlly 
di  Here  III  ei|iii|mienl  de.si)',n,  as  is  Ihe 
case  III  “chef  hase.s”  and  “I'riddle 
.stands.”  In  addition,  I )( )l'i  has  not 
oh.served  specific  markeliii)'  or 
identilicalion  ol  coinniercial 
reli  ij’eral ion  eqiiipmenl  desig,ned  loi  use 
miller  lood  warming,  and  holding, 
ei|iii|mient.  rims,  hased  on  I )( )l'i’s 
assessment,  Ihe  rerrig,eralion  system  and 
desig,!!  of  this  ei|iiipnienl  i.s  not 
signilicanl ly  dilferent  Irom  other  types 
of  commercial  relrigeral  ion  eipiipinenl , 
and  IK  )l'i  believes  that  Ihe  existing  I )( )l'! 
lest  |)rocednre  is  snfficienlly 
re|)re.senlali ve  of  field  use,  and 
a|)|)licali()n  of  Ihe  existing  energy 
conservation  .standard  a|)pro|)riate  for 
this  e(|ui])ment. 

In  response  to  Hill  I’hoenix’s 
comment  regarding  NSR  ry))o  II 
equipment,  DOE  believes  that  NSR  Type 
II  equipment  can  be  effectively 
characterized  by  the  existing  DOE  test 
procedure  and  effectively  meet  the 
existing  energy  conservation  standards. 
DOE  previously  considered  NSR  Type  II 
equipment  in  the  2012  test  procedure 
final  rule  and  found  that  the  compressor 
systems  can  effectively  operate  at  test 
temperatures.  In  the  2012  test  procedure 
final  rule,  DOE  agreed  with  interested 
parties  that  testing  cases  at  an  ambient 
temperature  of  80  °F,  rather  than  the 
currently  specified  75  °F,  will  not  have 
a  significant  impact  on  energy 
consumption  for  cases  with  doors  and 
recognized  that  the  impact  on  open 
cases  may  be  greater  than  on  closed 
cases,  but  did  not  believe  that 
equipment  will  have  operation  or 
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performance  issues  if  tested  at  the 
temperatures  prescribed  by  the  DOE  test 
procedure.  77  FR  at  10305-10307  (Feb. 

21 , 2012).  DOE  maintains  that  the 
energy  consumption  of  a  case  shoidd 
scale  with  ambient  temperature  and 
do(!s  not  believe  ibe.st!  is.sues  will 
pr(!V(!nt  units  from  being  teslinl  using 
the  DOIv))re.scril)(!d  Uist  l(!iup(!ratur(!s  or 
complying  with  DOE  emagy 
consca  vation  standards.  DOE  re.searched 
the  e(|nipment  availalile  on  the  market 
and  r(M|n(!Ste(l  specific  data  regarding 
the  (;xistence  of  ca.ses  that  cannot  meet 
the  standard  or  the  characteristics  of 
their  opiaation.  I )( )E  did  not  (aiconntca 
any  data  arising,  from  this  search  that 
would  coidlici  with  its  cniKait 
IrealmenI  of  tlnsse  e(|nipimait  types,  and 
no  commenlers  provided  any  additional 
data  to  snppoi't  the  contention  that  llnise 
(;(|nipmenl  types  cannot  meet  thel)()E 
standards.  In  addition,  N.SF'l'ype  II 
(!(|nipm(ad  is  lypic.illy  placed  onidoors 
and  may  set;  a  wide  variety  ol 
tern peral  n res  in  I  he  iidd;  thus,  I )(  )l'i 
linds  the  current  latin)’  condition.s  of 
7!)  "F  and  45  piaccad  relative  hmnidily 
a|)|)ro|)rialely  repre.sental i v(!  loi  Ihi.s 
t;(|nipmenl . 

c.  Exi.sling,  ( iases  I  lnder)’,oing, 
Kelnrhi.shments  or  Kcilrolils 

l'!neig,y  con.scn  vat ion  .standaids  ajtply 
oidy  III  new  e(|nipmenl  niannfacinied 
alter  the  effective  dale  of  Ihe  applicahle 
standaiil,  and  not  to  e(|ni|iment 
nndeigoing,  retrofits  or  lelnrhishments. 

I )( )l'i  staled  in  its  certi  beat  ion, 
compi  iance,  and  eidorcemeid  (( !( il'i) 
final  ride,  pnhiished  on  March  7,  201  I, 
that  mannfacinrers  must  certify  to  DOE 
that  each  hasic  model  of  covered 
eipiipmenl  meets  Ihe  applicahle 
standard  before  distributing  that 
(Kjnipment  into  U.S.  commerce.  7()  l‘K  at 
12426  and  12437.  In  the  October  201 3 
test  procedure  N01M<,  DOE  clarified  that 
its  authority  covers  only  newly 
manufactured  equipment  and  does  not 
extend  to  rebuilt  and  refurbished 
equipment.  78  FR  at  64300  (Oct.  28, 
2013). 

DOE  did  not  receive  any  negative 
comments  in  response  to  this 
clarification  and  continues  to  maintain 
that  its  energy  conservation  standards 
and  test  procedures  apply  to  only  new 
equipment  and  not  existing  equipment 
undergoing  refurbishments  or  retrofits. 

d.  Case  Doors  Shipped  as  After-Market 
Additions 

A  basic  model  of  commercial 
refrigeration  equipment  is  tested,  rated, 
and  subject  to  specific  standards  based 
on  the  equipment  class(es)  to  which  that 
basic  model  belongs.  For  commercial 
refrigeration  equipment,  one  of  the 


features  that  distinguishes  the  current 
equipment  classes  for  the  purposes  of 
applying  standards  is  the  presence  of 
doors  [i.c.,  open  or  closed).  In  the 
October  2013  test  procedure  NOFR, 

DOE  propo.sed  that  when  a  model  of 
commercial  refrigeration  ecjuipment  is 
offered  for  sale  with  doors  as  an 
o|)tioiial  accessory,  regardle.ss  of  how 
the  unit  is  .shi|)ped,  such  imit  mu.st  he 
tested  and  certified  as  e(|nivalent  to  a 
basic  model  shi|)ped  with  doors  |)re- 
inslalled.  D(  )E  also  reipiested  comment 
on  whether,  if  this  .same  model  is 
offered  for  sale  as  a  model  without 
doors,  it  shonhl  he  tested  and  rated  with 
no  doors  installed  and  meet  Ihe 
corresponding  energy  conservation 
slandard.s  loi  open  case  ei|nipmenl. 

In  response  to  Ihe  ( ictoher  211 13  le.sl 
procedure  N(  )I*U,  Ihe  NorlhwesI  l'inerg,y 
I'illiciency  Alliance  (Nld'iA)  commented 
lhal  it  believed  e(|nipmenl  lhal  can 
optionally  he  sold  with  doors  or  wilhoni 
.shonhl  he  lesled  and  cerlified  in  each 
(:onlig,nralion.  (NldiA,  No.  Ilial|).  I) 

I )( )l‘i  did  mil  leceive  any  neg,ative 
comments  on  this  propo.sal. 

I  )()!■;  aj’iees  wil h  NId'iA  that 
commercial  rehig,erat ion  equipment  lhal 
can  optionally  he  sold  with  doois  or 
wilhoni  door.s  shonhl  he  healed  a.s 
.separate  ha.sic  models  in  separate 
e(pii|nnenl  chi.s.ses  and  shonhl  he  lesled 
both  with  doors  and  wilhoni  door.s.  This 
is  consislenl  with  Ihe  definition  ol  ha.sic 
models,  which  is  based  on  lealnres  lhal 
ailed  Ihe  eneig,y  use  ol  a  coveted  jtieci; 
ol  e(pii|nnenl  as  lislahlishtsl  in  I )( )l'i's 
( i(  il'i  final  rule,  and  rtspiires  individual 
models  tlnil  would  fall  into  different 
(!(|nipment  cla.sses  to  he  cerlified 
s(;|)ar!ilely.  7()  FK  at  1242!)  (March  7, 
2011)  (.STC  10  CI-'R  431.62). 

2.  Definitions  l'(!rtinent  to  ( lommercial 
Refrigmation  Erpiipmenl 

DOE  currently  categorizes  commercial 
refrigeration  eejuipment  by  equipment 
classes  based  on  several  general 
characteristics  of  a  given  basic  model. 

10  CFR  431.62  provides  definitions  that 
assist  manufacturers  in  determining 
which  equipment  class  and  associated 
energy  conservation  standard  applies  to 
a  given  basic  model  of  commercial 
refrigeration  equipment.  However,  10 
CFR  431.62  does  not  provide  explicit 
guidance  on  how  to  classify  commercial 
refrigeration  equipment  with  drawers  or 
how  to  differentiate  between  a  unit  with 
transparent  doors  and  a  unit  with  solid 
doors.  In  the  October  2013  test 
procedure  NOPR,  DOE  proposed 
definitions  and  clarifications  regarding 
the  treatment  of  commercial 
refrigeration  equipment  with  drawers 
and  commercial  refrigeration  equipment 
with  transparent  and/or  solid  doors.  78 


FR  at  64300-03  (Oct.  28,  2013).  DOE 
also  proposed  clarification  with  regard 
to  the  definitions  for  and  categorization 
of  hybrid  equipment  and  commercial 
ndVigerator  freezers.  78  l''R  at  64303 
(Oct.  28,  2013).  These  proposals, 
comments  submitted  by  interested 
parties,  and  DOE’s  res|)on.se  to 
submitted  comments  are  |)r(;.s(mted  in 
the  .suhs(!(|uent  sections. 

a.  Coinimncial  Refrigeration  l‘!(|nipmenl 
With  Drawees 

DOE’s  definition  of  commercial 
refrigeiator,  lr<;ezer,  and  r(!frig(!raloi 
fr(M!Z(!r  specifieel  at  lOCFK  431.62 
includes  a  n;(|niremenl  that  Ihi; 
eepiiptmml  "|h|a.s  transparemt  oi  solid 
doors,  sliding  oi  hing,i;d  doors,  a 
comhinalion  ol  hinged,  sliding, 
transparemi,  <ir  solid  doors,  or  no 
doors.”  based  on  thi.s  elefinilion,  I )( )l'i 
int<Mpri;ls  Ihe  term  "dooi”  to  imsin  any 
movable  com  I  to  III  ml  ol  I  he  ( iKE  nnil 
lhal: 

I .  When  clo.sed,  .separates  Ihe  inlei  ior 
reh  ig,eraled  space  Iroiii  Ihe  anihieni  air; 
and 

y..  when  opened,  |)rovi(les  acce.ss  to 
Ihe  relrig,eraled  products  in.side  Ihe  ( iFE 
unit. 

Ita.sed  on  thi.s  ilelinilion,  in  the 
(  )cloher  2(1 1  3  le.sl  procednre  N(  )I’K, 

I )( )!■;  pre.senled  its  view  lhal  drawers  are 
healed  a.s  eqnivaleni  to  door.s  lor 
pnrpo.ses  ol  I )( ll'i's  regnlatory  prog,rani, 
incinding,  conipl iance  with  I )( )E's 
energy  conserval  ion  standards. 

I  .i  kewise,  I )( )!■;  hel  ieves  drawers  are 
heated  as  door.s  when  condm.ling  the 
I  H)!  :  lest  iirocednre.  78  FK  at  64.300  01 
(Oct.  28,  2013). 

To  demonstrate  Ihe  conqiarahle 
opera!  ion  of  models  of  commercial 
refrigeration  eipiipimml  with  drawers  as 
compared  to  similar  models  with 
traditional  doors,  in  the  ()cloh(!r  2013 
te.st  procedure  NOPR,  DOE  presented 
the  test  results  for  several  (]RE  units 
with  drawers  from  multiple 
manufacturers  using  the  current  DOE 
test  procedure  and  compared  their 
performance  to  nearly  identical  units 
with  hinged  doors  (belonging  to  the 
vertical  closed  solid,  or  VCS,  equipment 
family)  from  the  same  manufacturer 
product  lines.  As  a  result  of  the  testing, 
DOE  found  that  the  units  with  drawers 
performed  similarly  to  the  hinged-door 
units  to  which  they  were  compared. 

DOE  also  presented  the  effect  of  drawer- 
opening  distances  for  CRE  units  with 
drawers  and  found  minimal  variation  in 
measured  total  daily  energy 
consumption  (TDEC)  at  different  drawer 
opening  distances.  78  FR  at  64301  (Oct. 
28,  2013).  DOE  believes  these  test 
results  confirm  that  the  door-opening 
requirements  in  the  DOE  test  procedure 
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a])ply  to  basic  models  of  commercial 
refrigeration  equipment  with  drawers, 
just  as  they  do  for  (^RR  units  with  other 
types  of  hinged  or  sliding  doors,  and 
that  the  current  energy  conservation 
standards  prescribed  for  commercial 
refrigeration  equipment  are  equally 
applicable  to  CRE  units  with  drawers. 

'I'o  clarify  how  DOE’s  regulatory 
.scheme  applies  to  basic  models  of  CRE 
units  with  drawers,  in  the  October  2013 
test  procedure  NOPR,  DOE  proposed  to 
add  language  to  the  definition  section  at 
10  CFR  431.62,  defining  doors  as  being 
inclusive  of  drawers,  and  requested 
comment  on  its  proposed  definition.  78 
FR  at  64301  (Oct.  28,  2013). 

Several  interested  parties  commented 
on  DOE’s  proposed  definition  of  door  to 
include  drawers,  the  applicability  of  the 
DOE  test  procedure  to  units  with 
drawers,  and  DOE’s  coverage  of  units 
with  drawers  in  general.  DOE  presents 
the  comments  received  by  interested 
parties  and  DOE’s  response  in  the 
following  sections. 

Definition  of  Door 

In  the  October  2013  test  procedure 
NOPR,  DOE  defined  door  at  78  FR 
64301  (Oct.  28,  2013). 

DOE  received  several  comments  and 
suggestions  from  interested  parties 
regarding  its  proposed  definition  for 
doors.  Continental  commented  that 
DOE’s  definition  of  “door”  should  not 
include  drawers.  Continental  stated  that 
it  is  counter-intuitive  to  define  a 
“drawer”  as  a  subset  of  a  “door”  and 
this  would  result  in  confusion  and 
misinterpretation  and  suggested  that, 
instead,  DOE  change  the  usage  of  the 
term  “door”  in  applicable  procedures  to 
“door  or  drawer.”  (Continental,  No.  14 
at  p.  1)  AHRI  did  not  agree  with  DOE’s 
proposed  definition  of  “door”  to  be 
inclusive  of  drawers  and  instead 
suggested  that  DOE  create  separate 
definition  for  drawers  or  amending  the 
current  definition  for  “doors”  by 
replacing  “door”  with  the  term  “door/ 
drawer.”  (AHRI,  No.  15  at  p.  3) 

NEE  A,  AHRI,  Southern  Store  Fixtures, 
and  True  commented  that  DOE’s 
definition  of  doors  would  include  night 
curtains  and  recommended  that  DOE 
include  a  specific  exclusion  of  night 
curtains  in  the  definition  of  doors. 
(NEEA,  No.  16  at  p.  2;  AHRI,  No.  15  at 
p.  4;  Southern  Store  Fixtures,  Public 
Meeting  Transcript,  No.  7  at  p.  32;  True, 
Public  Meeting  Transcript,  No.  7  at  p. 
37)  Several  interested  parties,  including 
NEEA,  Traulsen,  True,  Southern  Store 
Fixtures,  and  Unified  Brands, 
recommended  that  DOE  remove  the 
“use  of  tools”  clause  from  the 
definition,  as  most  drawers  and  .some 
doors  are  iutcmded  to  he  removed 


without  the  use  of  tools.  (NliliA,  No.  16 
at  j).  2;  Traulsen,  No.  17  at  p.  2;  True, 
Public  Meeting  Tran.script,  No.  7  at  ]). 

37;  Southern  Store  Fixtures,  Public 
Meeting  Transcript,  No.  7  at  j).  37; 

Unified  Brands,  No.  9  at  p.  1) 

DOE  ajjpreciates  the  suggestions  of 
interested  parties  regarding  changes  and 
improvements  to  DOE’s  proposed 
definition  for  door.  DOE  agrees  with 
interested  parties  that  a  night  curtain 
would  have  met  the  definition  of  “door” 
proposed  in  the  October  2013  test 
procedure  NOPR.  This  was  not  DOE’s 
intent,  as  night  curtains  are  intended  to 
bo  treated  as  an  energy-saving  feature 
for  open  cases.  DOE  also  adopted  a 
specific  definition  for  night  curtain  in 
the  2012  test  procedure  final  rule.  77  FR 
at  10318  (Feb.  21,  2012).  To  clarify  that 
night  curtains  are  not  to  be  treated  as 
doors  for  the  purposes  of  testing  using 
the  DOE  test  procedure  or  complying 
with  DOE’s  energy  conservation 
standards,  in  this  final  rule  DOE  is 
adding  language  to  the  definition  of 
“door”  to  exclude  night  curtains. 

DOE  also  acknowledges  comments 
submitted  by  interested  parties 
regarding  the  requirement  that  a  door  be 
“affixed  such  that  it  is  not  removable 
without  the  use  of  tools.”  DOE’s  intent 
with  the  proposed  clause  was  to  exclude 
temporary  insulating  panels  or  other 
devices  that  are  not  doors,  but  may  be 
placed  on  open  cases  periodically  to 
limit  energy  consumption  when  the  case 
is  not  in  use  for  merchandizing.  DOE 
agrees  with  commenters  that  some  doors 
and  drawers  are  intended  to  be 
removable  without  the  use  of  tools  for 
the  ease  of  cleaning,  product  loading,  or 
other  utility  features,  and  that  these 
cases  should  still  be  treated  as  closed 
cases  with  doors.  Therefore,  in  the 
definition  of  “door”  adopted  in  this 
final  rule,  DOE  is  removing  the  “use  of 
tools”  provision.  Upon  further 
consideration,  DOE  found  the  statement 
to  be  superfluous.  This  does  not  include 
night  curtains  or  other  panels  that  are 
not  in  place  when  the  case  is  being  used 
for  merchandising. 

Regarding  the  inclusion  of  drawers  in 
DOE’s  definition  of  “door,”  DOE 
acknowledges  the  concerns  of  interested 
parties  that  referring  to  drawers  as  doors 
in  the  test  procedure  for  commercial 
refrigeration  equipment  may  be 
confusing  and  non-intuitive.  However, 
DOE’s  test  procedure  for  commercial 
refrigeration  equipment  only  addresses 
the  treatment  of  “doors”  and  does  not 
explicitly  reference  the  treatment  of 
“drawers.”  This  terminology  is 
established  in  ASHRAE  Standard  72- 
2005,  the  method  of  test  referenced  in 
AHRI  1 200-201 0,  the  test  jjrocedun; 
iiicorporatcid  by  riilereiice  as  tbe 


foundation  of  DOE’s  te.st  ])rocedure  for 
commercial  refrigeration  equijmient. 
(liven  that  the  nomenclature  in  the.se 
referenced  test  .standards  is  not  the  sole 
jnirview  of  DOE,  DOE  believes  tbe  mo.st 
.straightforward  method  for  clarifying 
that  the  treatment  of  drawers  should  be 
identical  to  the  treatment  of  doors  for 
the  purposes  of  conducting  the  DOE  test 
procedure  and  compliance  with  DOE’s 
energy  conservation  standards  is  to 
continue  to  define  door  as  inchusive  of 
drawers,  as  proposed  in  the  October 
2013  test  procedure  NOPR.  78  FR  at 
64301  (Oct.  28,  2013).  However,  if  the 
ASHRAE  Standard  Project  Committee 
were  to  revise  ASHRAE  Standard  72- 
2005  to  include  drawers  specifically, 

DOE  could  review  and  incorporate  the 
revised  test  standard,  if  appropriate,  to 
further  eliminate  confusion.  DOE 
understands  that  this  may  occur  in  a 
forthcoming  version  of  ASHRAE 
Standard  72,  anticipated  to  be  published 
in  2014.  Until  such  a  revised  test 
standard  is  available,  DOE  will  also 
incorporate  language  into  the  test 
procedure  at  10  CFR  431.64  to  specify 
that  drawers  are  to  be  treated  as 
identical  to  doors  when  conducting  the 
DOE  test  procedure. 

Applicability  of  the  DOE  Test  Procedure 
to  Commercial  Refrigeration  Equipment 
With  Drawers 

Several  interested  parties  commented 
that  the  current  DOE  test  procedure  for 
commercial  refrigeration  equipment 
does  not  provide  sufficient  clarity 
regarding  how  to  test  units  with 
drawers.  Specifically,  commenters 
identified  (1)  the  type  and  configuration 
of  drawer  pans,  (2)  the  location  and 
number  of  simulators  and  test  packages 
in  the  drawers,  (3)  how  to  determine 
interior  refrigerated  volume  of  a 
drawered  unit,  and  (4)  how  far  a  drawer 
should  be  opened  during  testing  as  areas 
of  ambiguity  when  applying  the  existing 
DOE  test  procedure  to  CRE  models  with 
drawers.  (Unified  Brands,  No.  9  at  p.  2; 
Traulsen,  No.  17  at  p.  2;  National, 

Public  Meeting  Transcript,  No.  7  at  p. 

42)  Unified  Brands  and  Traulsen 
commented  that,  depending  on  the 
design  of  the  drawer  unit,  moving  the 
test  simulators  in  and  out  of  the 
refrigerated  compartment  may  cause 
variation  in  the  integrated  average 
temperature  (I AT),  which  could  drive 
increased  energy  con.sumption,  and 
added  that  te.sting  of  commercial 
refrigeration  equipment  with  doors  does 
not  require  test  simulators  to  be 
removed  from  the  refrigerated 
compartment.  (Unified  Brands,  No.  9  at 
]).  2;  Traulsen,  No.  17  at  ]).  2) 
.Specifically,  National  opined  that  whcai 
calculating  total  volume  of  a  drawered 
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iniil,  llicn;  .should  he  considerations  for 
drawer  pan  (:aj)acity.  Additionally, 
National  urged  1)()K  to  center  the 
definition  of  a  uidt’s  volume  on  the 
amount  of  ])ro(luct  that  the  mdt  can 
hold.  (National,  Public  Meeting 
Transcript,  No.  7  at  p.  42) 

Ihdfied  Hrands  commented  that  it  is 
inappropriate  for  a  drawer  to  he 
included  as  ecjuivalent  to  a  door  for  the 
purposes  of  testing  and  compliance  with 
the  DOE  test  procedure  and  energy 
conservation  standards  because  when  a 
drawer  is  opened,  the  entire  contents  of 
the  drawer  are  removed  from  the 
interior  volume  of  the  cabinet  and 
exposed  to  the  ambient  conditions.  In 
addition.  Unified  Brands  stated  that  it 
manufactures  drawer  units  in  which  the 
drawer  is  fully  insulated  refrigerated 
space  and  the  cabinet  is  mostly 
structural.  Unified  Brands  further 
commented  that  drawer  units  are  often 
designed  with  additional  refrigeration 
capacity  beyond  that  of  a  similarly  sized 
door  unit  due  to  the  unique  air  flow  and 
refrigeration  challenges  that  drawers 
provide.  (Unified  Brands,  No.  9  at  pp. 

1-2) 

Lastly,  Unified  Brands  commented 
that  current  CRE  models  may  require  as 
many  as  12  separate  drawer  openings, 
requiring  12  door-opening  apparatus, 
the  electronic  capability  to  control  all  of 
the  openers,  and  a  significant  amount  of 
space.  Unified  Brands  added  that  testing 
equipment  with  drawers  also  increases 
burden  by  increasing  the  complexity  of 
the  test  and  increasing  the  risk 
associated  with  managing  thermocouple 
wires  to  prevent  thermocouple 
displacement  and  breakage.  (Unified 
Brands,  No.  9  at  pp.  2-3)  Unified  Brands 
was  also  concerned  that  multiple 
thermocouple  wires  may  prevent  the 
drawer  gaskets  from  sealing  properly, 
resulting  in  increased  energy  use. 
(Unified  Brands,  No.  9  at  p.  2) 

Based  on  comments  received  by 
interested  parties,  DOE  reviewed  its  test 
procedure  for  commercial  refrigeration 
equipment  with  regards  to  specific 
requirements  necessary  to  accommodate 
or  clarify  the  application  of  the  CRE  test 
procedure  to  equipment  with  drawers. 
The  DOE  test  procedure  for  commercial 
refrigeration  equipment  adopts  specific 
sections  of  the  Association  of  Home 
Appliance  Manufacturers  Standard  for 
Energy,  Performance  and  Capacity  of 
Household  Refrigerators,  Refrigerator- 
Freezers  and  Freezers  (AHAM  IlRF-1- 
2004)  as  the  protocol  for  determining 
refrigerated  compartment  volume  for 
compliance  with  the  current  .standards 
and  specific  .sections  of  AHAM  HRF-1- 
200H  for  measuring  refrigerated 
compartnuail  voliniu!  to  d(!t(!nnin(! 
coin|)liaii(:e  witli  the  amended  standards 


adoptful  in  the  March  2014  energy 
con.servation  standard  final  rule.  79  FR 
17720  (Mar.  2H,  2014).  DOE  reviewed 
these  methods  for  dtdermining 
rrd’rigerated  compartment  volume  and 
finds  them  sufficient  for  determining 
internal  refrigerated  volume  for 
cf)mmercial  refrigeration  equipment 
with  drawers. 

With  regard  to  the  comment  from 
Unified  Brands  about  a  model  of 
commercial  refrigeration  equipment  in 
which  the  drawers  are  insulated  and  the 
outer  case  acts  more  as  a  support,  DOE 
researched  this  type  of  commercial 
refrigeration  equipment  and  reviewed 
the  applicable  methods  for  calculating 
refrigerated  or  frozen  compartment 
volume.  DOE  specifically  references 
section  3.21,  “Volume,”  of  AHAM  HRF 
1-2004  and  section  3.30,  “Volume,”  of 
AHAM  HEF’  1—2008.  Both  of  these 
sections  contain  definitions  for  “fresh 
food  compartment  volume”  and  “freezer 
compartment  volume,”  which  are 
defined  as  the  portion  of  the  total 
refrigerated  volume  above  or  below 
32  °F,  respectively.  The  total  refrigerated 
volume  is  a  combination  of  these  two 
compartment  volumes.  Based  on  these 
definitions,  DOE  believes  that  only  the 
volume  that  is  purposefully  refrigerated 
for  food  display  or  storage  is  to  be 
included  in  the  refrigerated  volume 
calculation.  Thus,  in  the  case  of  a 
drawered  CRE  model  in  which  only  the 
drawers  are  insulated  and  directly 
cooled,  only  the  interior  volume  of  the 
drawers  would  be  included  in  the 
calculation  of  refrigerated  volume,  not 
the  entire  volume  of  the  cabinet 
housing.  DOE  believes  that  this  is  clear 
in  the  existing  protocol  specified  in 
AHAM  HRF  1-2004  and  AHAM  HRF  1- 
2008  and  further  clarification  is  not 
necessary  on  this  matter. 

Regarding  test  simulator  locations, 
filler  package  placement,  and  pan 
configuration  for  CRE  models  with 
drawers,  DOE  reviewed  the  ASHRAE 
Standard  72-2005,  which  is  the 
industry  standard  referenced  by  the 
DOE  test  procedure,  to  determine  the 
sufficiency  of  existing  guidance  for 
placing  test  simulators  and  filler 
packages  in  commercial  refrigeration 
equipment  with  drawers.  ASHRAE 
Standard  72-2005  .specifically  addre.sses 
CRE  models  with  .shelves  and  without 
shelves  and,  in  general,  specifies  that 
test  .simulators  shall  be  placed  at  the 
right  end,  front  and  back,  and  tbe  left 
end,  front  and  back.  Test  simulators  are 
also  to  be  placed  intermittently  across 
tbe  face  of  C-RE  model  at  sbelf  standard 
breaks  or  with  specific  spacing  in  the 
case  of  (^Rl'i  models  without  shelving. 
.Since  CRE  inodids  with  diaw(!r.s 
ty|)icaiiy  do  not  liav(!  sludves,  these 


models  will  be  tniated  as  CRfi  models 
without  shelves.  Thendbre,  a|)|)lying  tbe 
r(!(|uirement.s  for  (iKE  models  without 
shelves  to  models  with  drawers,  it 
is  logical  that  te.st  simulators  .should  be 
placed  in  tbe  front  and  back  corners  of 
the  drawer  and,  depending  on  tbe  width 
of  the  drawer,  36-  to  48-incb  intervals 
across  the  width  of  the  drawer  in  the 
front  and  back,  as  is  the  ca.se  for 
commercial  refrigeration  equipment 
without  shelves.  I30E  does  not  see  a 
problem  applying  the  requirements  for  a 
CRE  model  without  shelves  in  ASHRAE 
Standard  72-2005  to  a  CRE  model  with 
drawers,  which  qualifies  as  a  C^RE 
model  without  .shelves,  and  believes 
placing  te.st  simulators  in  this  manner 
will  accurately  and  representatively 
capture  the  internal  temperature  of  the 
equipment. 

With  regard  to  filler  package 
placement,  ASHRAE  Standard  72-2005 
specifies  that  the  remaining  usable 
space  where  test  simulators  are  not 
required  shall  be  loaded  with  filler 
packages  or  filler  material  so  as  to 
occupy  between  70  and  90  percent  of 
the  refrigerated  volume  and  to 
uniformly  occupy  the  space  from  the 
front  to  the  rear.  Again,  DOE  does  not 
anticipate  issues  in  applying  these 
requirements  to  CRE  models  with 
drawers  just  as  they  are  applied  to  CRE 
models  with  doors.  In  the  case  of  CRE 
models  with  drawers,  each  drawer 
should  be  filled  with  filled  packages  or 
filler  material  up  to  the  load  limit.  DOE 
acknowledges  that  it  is  theoretically 
possible  that  the  drawers  could  hold 
less  than  70  percent  of  the  net 
refrigerated  volume  if  the  entire  cabinet 
was  refrigerated.  However,  DOE  notes 
that  this  would  be  an  inefficient  design 
choice  and  DOE  does  not  see  a 
significant  utility  associated  with 
having  significant  amounts  of  unusable 
refrigerated  volume.  Therefore,  DOE 
does  not  believe  accommodation  is 
necessary  for  such  situations.  If  a 
manufacturer  produces  a  case  that 
cannot  meet  the  requirements  of  70 
percent  packing,  that  manufacturer  must 
apply  for  a  test  procedure  waiver. 

As  to  the  pan  configuration  necessary 
for  testing  CRE  models  with  drawers, 
DOE  understands  that  CRE  with  drawers 
often  consist  of  a  sliding  frame  that 
accommodates  the  placement  of 
.standard  size  pans  typically  used  by  the 
food  service  industry  for  holding  food. 
DOE  acknowledges  that  theoretically 
many  configurations  of  pans  could  be 
j)laced  in  a  commercial  refrigerator  or 
freezer  with  drawers.  DOE’s  test 
])rocedure  nujuires  that  the  mochd  be 
coidigured  with  <i  pan  configuration  that 
allows  for  tbe  inaxinuun  packing  of 
filler  packages  as  spitcified  by  the  te.st 
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procedure,  but  not  exceeding  90  percent 
of  the  refrigerated  volume.  To  clarify 
this  requirement,  DOE  is  adopting 
language  to  specify  that  commercial 
refrigeration  equipment  with  drawers 
should  be  configured  with  the  drawer 
pans  that  allow  for  the  maximum 
packing  of  test  simulators  and  filler 
packages  without  exceeding  90  percent 
of  the  refrigerated  volume. 

In  response  to  the  Unified  Brands 
comment  regarding  the  burden  of 
conducting  the  test  procedure  for 
commercial  refrigeration  equipment  on 
equipment  with  drawers,  DOE  does  not 
believe  that  the  requirements  are 
significantly  more  complex  than  those 
for  testing  commercial  refrigeration 
equipment  with  doors.  Numerous  door¬ 
opening  apparatus  are  also  required  for 
multi-compartment  doored  cases,  and 
thermocouples  must  also  be  configured 
so  as  to  measure  test  simulators  in  the 
internal  refrigerated  volume.  DOE 
acknowledges  that  incrementally  more 
thermocouple  wire  may  need  to  be 
attached  to  thermocouples  placed  in  test 
simulators  in  drawers,  to  ensure 
sufficient  slack  is  available  for  the 
drawer  to  fully  open  and  fully  close 
without  disturbing  the  thermocouple 
placement  within  the  test  simulator. 
However,  DOE  does  not  believe  that 
providing  this  additional  length  of 
thermocouple  wire  is  a  significant 
additional  burden,  given  many  te.st 
simulators  may  already  he  (!quij)])ed 
witli  (jxce.ss  thermocouple  wire. 

OeiHii  al  TreatiiKMit  of  Drawers  as 
i‘!(|iii valent  to  Doors 

In  response  to  the  ( Ictoher  201  te.st 
pro(:(!(lur(!  N(  )I’K,  I )( )!■;  also  Kiceived 
several  coiiniients  froni  interested 
|)artii;s  regarding  the  appropriateness  of 
iKtating  drawers  as  e(|uivalenl  to  doors 
lor  the  purposes  of  testing,  inidei  I )( )l‘]’s 
lest  piocediire  lor  coiinneicial 
leiiig.eralioii  equipment  and  (:om|)liaiu:e 
with  I )( tE’s  eiierg.v  cctiiserval ion 
standards  in  g,eneral.  I )( )l'i  |)resenls 
these  comments  and  I )( )l'i’s  res|)onse  in 
this  section. 

Tranl.sen  commented  that  mots  with 
drawers  typically  hold  le.ss  |)rodiict  hy 
ma.ss  and  volume  than  an  ideidical  imit 
with  doors  only  and  (pn;stioned  how 
this  will  affect  llu!  lA'I'  and  lln; 
infiltration  of  air  during  the  door/ 
draw(!r  o|)ening  |)eriod.  (Traul.sfm,  No. 
17  at  j).  2)  According  to  Unified  Brands, 
many  drawer  units  are  specifically 
designed  for  drawers  and  do  not  have  a 
door  unit  of  similar  c:onstruction  for 
comparison  and,  prior  to  as.suming 
similarity  between  door  and  drawer 
units,  a  statistically  significant  sample 
of  product  designs  should  be  tested  and 


validated.  (Unified  Brands,  No.  9  at  pp. 
1-2) 

DOE’S  test  data,  presented  in  the 
October  2013  test  procedure  NOPR, 
does  not  suggest  that  drawers  are 
significantly  different  from  doors  in 
terms  of  applying  the  DOE  test 
procedure  or  the  thermodynamic 
requirements.  78  FR  at  64301  (Oct.  28, 
2013).  Lacking  additional  data 
contradicting  DOE’s  test  data,  DOE  is 
maintaining  its  position  that  drawers  are 
to  be  treated  as  equivalent  to  doors  for 
the  purposes  of  conducting  the  DOE  test 
procedure  and  complying  with  DOE’s 
energy  conservation  standards. 

b.  Transparent  and  Solid  Doors 

In  reviewing  the  CRE  test  procedure, 
DOE  identified  opportunities  for 
clarification  within  the  definitions  and 
classifications  of  commercial 
refrigeration  equipment  with  solid  doors 
versus  those  with  transparent  doors.  In 
the  October  2013  test  procedure  NOPR, 
DOE  proposed  several  new  definitions 
for  transparent,  closed  solid,  and  closed 
transparent  to  clarify  the  test  procedure 
requirements  at  10  CFR  431.64  to  ensure 
appropriate  equipment  categorization. 

78  FR  at  64301-64303  (Oct.  28,  2013). 

Definition  of  Transparent 

The  DOE  test  procedure  for 
commercial  refrigeration  equipment,  as 
amended  hy  the  2012  te.st  procedure 
final  ride,  incorporates  hy  reference; 

AHRl  1200-2010.  77  FR  at  10318  (l-’eh. 
21, 2012).  AHRl  1200-2010  defines  total 
(lisjjlay  ar(;a  (TI)A)  as  “the  sum  of  the 
projected  area(s)  for  visible;  proclne:! 
express.seiel  in  |se|nare!  feeitl’’  ami  provielets 
procedorees  for  eialcidating  the  'l  l )A  of 
e:omme;ie:ial  re;frige;ralion  e;e|uipimmt 
with  pamtis,  eaid  emclosiires,  doors,  or 
olhe;r  envedope;  coiiqtoiienis  that  have 
some  Iranspanml  ai(;a(s).  Appemdix  I )  ol 
AlIRi  1201)  20  1 0  providets  f  ill  I  her 
g.iiidaiice  and  examples  to  clarify  the 
calculation  ol  Tl  )A.  The  appendix  also 
(lelines  a  transparent  malenial  as  that 
which  allows  at  least  li.h  percent  lig,hl 
Iransmitlanci;.  Therefore,  based  on 
AIIRI  1200  20  1 0,  a  I  ranspareni  door 
would  he  one  partially  or  enliredy 
conipo.sed  of  a  material  that  allows 
gresiler  than  or  eepial  to  O.h  percent  light 
lransmittane:e. 

In  the;  October  2013  lest  proi;e;ilnre 
NOPR,  DOI'i  |)ro|)oseel  a  elelinilion  for 
“lranspare;nt’'  haseiel  on  an  nnamhignons 
me;iisnre;ine;nt  of  the;  light  Inmsndssion 
|)roj)e;rlie;s  eif  ei  meiteried  in  <ie:e:e)relance; 
with  A.STM  Stanelarel  1084-86 
(Re;appre)veel  2009),  “Stanelarel  Test 
Method  fe;r  Solar  Transmittance; 
(Te;rrestrial)  of  She;e;t  Materials  Using 
Sunlight,’’  at  normal  incidence.  78  FR  at 
64301-64302  (Oct.  28,  2013). 


In  response  to  DOE’s  proposed 
definition  of  “transparent,’’  several 
interested  parties  provided  comments 
and  suggestions  for  adopting  an 
appropriate  definition  for  commercial 
refrigeration  equipment  applications. 
Continental  stated  that  DOE’s  proposed 
definition  of  “transparent’’  introduces 
unnecessary  complexity  and  suggested 
that  a  simple  dictionary-type  definition 
as  “able  to  [be]  seen  through’’  would  be 
sufficient  for  nearly  all  applications  for 
covered  commercial  refrigeration 
equipment.  Continental  added  that  DOE 
has  the  right  and  obligation  to  challenge 
a  manufacturer’s  claim  if  DOE  believes 
it  does  not  meet  a  basic  definition  of  the 
terminology  or  the  intent  of  the 
standard.  (Continental,  No.  14  at  p.  1) 
NEEA,  True,  and  Hussmann  were 
concerned  that  DOE’s  proposed 
threshold  of  65  percent  light 
transmittance  might  inadvertently 
exclude  some  types  of  Low-E,  high 
performance  glass,  which  can  have 
visible  transmittance  as  low  as  45 
percent.  (NEEA,  No.  16  at  p.  2;  True, 
Public  Meeting  Transcript,  No.  7  at  p. 

53;  Hussmann,  No.  11  at  p.  1)  NEEA  and 
Hussmann  recommended  DOE  consider 
lowering  the  threshold  for  determining 
whether  a  material  is  transparent  or  not, 
and  suggested  that  DOE  possibly  refer  to 
the  WINDOWS  5  model,  developed  hy 
Lawrence  Berkeley  National 
Laboratory, 7  that  was  u.sed  in  the 
engin(;ering  analysis.  (NEEA,  No.  16  at 
]).  2;  llussinann.  No.  11  at  p.  1) 

Ti  ih;  and  Southern  .Store  Fixtures 
noted  that  .scsll-scii  vf;  counter  display 
cases  may  he  fitted  with  .sei;  through 
mil ror  finish,  or  gla.ss  reflective  panels, 
which  would  affect  the  transparency  of 
the  doors  depending  on  the 
measurement  ang,le  ami  direction. 
(.Southern  .Store  Eixtiires,  I'lihlic 
Meet  ill); 'f  I  aiisci  i|)t.  No.  '/at  p.  .63;  True, 
Piihlic  Meet  ill); 'l  l aiisci  i pi ,  No.  '/  at  p. 
!)!)) 

'l  i  ne  also  noted  that  tin;  majorily  ol 
losses  lhrou);h  t raiispai'eiil  doors  were  a 
result  ol  the  dillerence  in  iii.sulaliiai 
capacities  between  the  };lass  door  and 
tin;  solid  door,  ami  that  oidv  a  small 
portion  ol  the  losses  wen;  due  to  li);ht 
eiileriii);  t hrou);h  t rans|)areul  doors. 

True  therefore  opined  that  treating  a 
);lass  door  as  solid,  irrespective  of  its 
I rauspaniucy,  was  inaccurate.  (  True, 
Public  Metiliug  Transcri|)l,  No.  7  at  ji. 
51) 

DOf;  a|)j)reciales  the  suggiislions  hy 
counnenters.  In  response  to 
Uontineidal’s  concern  regarding  the 
])otential  complexity  of  a  (juantitative 
method  for  determining  a  transparent 


’’  http://windoivs.lhl. gov/softwaro/window/ 
window. htnil. 


Federal  Register/ Vol.  79,  No.  76 /Monday,  April  21,  2014 /Rules  and  Regulations 


22287 


material,  rather  than  a  definition  based 
on  the  intent  or  application  of  the 
material,  DOE  notes  that  the  method  to 
determine  transparency  of  a  material  is 
not  mandatory  for  equipment 
classification  or  testing.  In  the  October 
2013  test  procedure  NOPR,  DOE  noted 
that  determination  of  the  light 
transmittance  of  a  transparent  material 
is  not  required  in  all  cases  to  classify  a 
basic  model  of  commercial  refrigeration 
equipment  as  equipment  with 
transparent  doors  and  clarified  that 
manufacturers  may  continue  to  specify 
equipment  as  belonging  to  a  transparent 
equipment  class  (e.g.,  vertical  closed 
transparent  or  horizontal  closed 
transparent)  or  a  solid  without  testing 
because,  in  most  cases,  it  will  be 
obvious  whether  a  material  is 
transparent  or  not;  therefore,  testing 
would  not  be  necessary  to  verily  the 
classification  of  a  material  as 
transparent  or  not.  78  FR  at  64302  (Oct. 
28,  2013).  Thus,  incorporation  of  a 
quantitative  test  procedure  is  not 
anticipated  to  add  to  the  complexity  and 
burden  of  conducting  the  DOE  test 
procedure  for  most  models  of 
commercial  refrigeration  equipment. 

DOE  agrees  with  Continental  that 
DOE  has  the  obligation  and  the  right  to 
c.hallonge  the  cla.ssification  of  certain 
materials  as  transparent.  However,  there 
may  bo  cases  in  which  the  material  is 
not  ohviously  transj)ar(!iit  or  .solid,  such 
as  basic  models  with  s])ecial  decals  or 
opacpie  glass.  DOI']  |)refers  to  u.se  a 
(|uaiilitativ(!,  ()l)je(:live  inelliod  to 
determine  transparency  ol  a  inateiial 
and  snh.se(|nent  (;(|nipment 
classification,  which  will  also  provide 
certainty  to  tin;  regidated  indnstiy. 
rinrrelore,  I )( )l'i  is  a(lo|>ting  in  this  final 
rule  a  delinition  ol  “lian.spaient”  based 
on  the  evaluation  ol  that  material  in 
accordance  with  A.S'l'M  .Standard  I'i 
8I>  (K(;appi(iv(;d  2()(l'l). 

In  re.s|)onse  to  tin;  coinnn;nts  Irom 
Nl'il'iA,  rrne,  and  1  iiis.sniann  <;xpri;.s.sin)> 
conc(;rn  about  the  incheaon  ol  l.ow  li 
and  hi]',h  perioi  inance  gja.s.s  as  a 
'‘ttan.sp.nent"  mal<;rial  wln;n  such 
l(;neslration  piodncts  may  hav(;  visible 
1 1 ansmittanc(;  vahn;s  as  low  .is  4S 
percent ,  I )( )E  ri;si;archi;d  av.iilahle  hi|’,h 
|i(;rfoi inanci;  g,lass  door  |)rodncts  foi 
connin;rcial  ri;friger<'ition  (;(piipnn;nt  to 
d(;t(;rmine  an  ap|n'0|niat(;  thr(;shold  for 
light  tr.'insmitt.'incc;.  Whil(;som(;  how  f! 
gl.'iss  with  r(;fl(;ctiv(;  coatings  d(;signi;d 
for  (;xtr(;m(;ly  sunny  (;nvironm(;id.s  can 
hav(;  visible;  transniittainx;  values  as  low 
as  0.2  (meaning  20  p(;rcenl  transparent), 
DOE  finds  that  it  is  unlikely  commercial 
refrigeration  equipment  woidd 
incorporate  such  material  since  this 
(iquipment  is  not  typically  in.stalled  in 
extremely  .sunny  environments.  In 


addition,  such  a  low  visible 
transmittance  value  would  significantly 
diminish  the  ability  of  consumers  to  see 
through  the  glass  to  the  contents  inside 
the  unit,  which  is  the  intent  of 
including  transparent  material  in  a 
given  CRE  design.  Therefore,  DOE  is 
adopting  a  threshold  for  determining  a 
transparent  material  of  45  percent  light 
transmittance  as  determined  in 
accordance  with  ASTM  Standard  E 
1084-86  (Reapproved  2009). 

Regarding  comments  by  True  and 
Southern  Store  Fixtures,  DOE 
acknowledges  that  some  glass  may  be 
available  with  a  mirrored  finish  to 
prevent  viewing  or  light  transmittance 
when  viewed  from  one  side  of  the  glass, 
but  not  the  other.  DOE  does  not  intend 
to  treat  such  glass  as  solid,  as  it  provides 
the  function  of  transparent  material  (i.e., 
being  able  to  see  through  to  the  internal 
contents  of  the  case)  when  viewed  from 
one  side  of  the  glass.  In  the  equipment 
described  by  commenters,  this  would  be 
when  viewed  at  an  angle  of  incidence 
normal  (90  degrees)  to  the  plane  of  the 
case  and  from  the  exterior.  DOE  believes 
that  reflective  glass  would  fully  meet 
the  definition  of  “transparent”  when 
tested  at  normal  incidence  and  in  the 
intended  direction  of  viewing. 

Therefore,  to  clarify  the  orientation  of 
glass  when  te.sting  using  AS'I'M 
.Standard  E  1084-86  (Reapprov(;d  2009), 
DOf;  is  incorporating  language  into  tin; 
d(;finiti(>n  of  “tian.spar(;nt”  to  .sp(;ciiy 
that  tin;  inat(;rial  is  to  lx;  l(;.st(;d  at 
normal  incid(;n(:(;  and  in  tlx;  inl(;nd(;d 
direction  of  vi(;wing. 

l));rinition  of  E(|nipment  With 
rransparent  I  too  is  Versos  .Sol  id  Doors 

III  the  eiierg,y  coiiservalioii  standard;; 
.spi;i :i  lied  at  I  0  ( il'  K  4 !l  I  I )(  tl'i  relers 
to  ei|iiipnient  lamilies  nsiiif'  the  terms 
“closed  solid”  and  “closed  t raiispareiit “ 
(lor  (;xampl(;,  vert  ical  clo.sed  .solid  ( V(  !.S) 
and  vertic.'il  clo.sed  1 1 .'iiisparent  (V(  !T|j. 

Ill  t  he  (  tetoher  20  I  ;t  test  procedure 
N(  tl’F,  I )(  tl'i  proposed  deli  nil  ion. s  lor 
“clo.s(;d  transparent’'  and  “clo.sed  .solid” 
to  clarity  what  l.iclor.s  dilleri;nliale  a 
(iKI'ihieac  model  as  a  transparent  door 
mo(li;l  or  a  .solid  dooi  model.  1 1(  tl'i  based 
it.s  pro|)o.s(;d  d(;linilion.s  on  a  percenl.'ig,i; 
ol  ontei  sm  laci;  area  oi  all  doors  that  are 
lran.spar(;nl.  .Spiicdically,  1 1(  tl'i  |iiiipo.si;(l 
that  il  75  perc(;nl  or  niori;  ol  Ihi;  onl(;r 
snrlaci;  are.i  of  all  doors  on  ii  (iUI'i  nnil 
is  t ranspar(;nt,  that  unit  would  he 
consid(;r(;d  closed  tr<m.spar(;nt. 
(ionv(;r.S{;ly,  IK  tl'i  propos(;d  that  “clo.s(;d 
solid”  would  refer  to  (iRE  (;(|nipment 
with  doors,  and  in  which  more  tlum  75 
percent  of  the  outer  surface  area  of  all 
doors  is  not  tran.sparent.  78  FR  at  64318 
(Oct.  28,  2013).  As  DOE  presented  at  the 
December  2013  test  procedure  NOPR 


public  meeting,  DOE  intended  for  the 
definition  of  “closed  solid”  to  include 
equipment  in  which  more  than  25 
percent  of  the  outer  surface  area  of  all 
doors  on  a  unit  are  not  transparent,  and 
notes  that  the  inclusion  of  the  75 
percent  figure  in  the  October  2013  test 
procedure  NOPR  was  a  typographical 
error. 

DOE  received  several  comments  from 
interested  parties  in  response  to  the 
categorization  of  closed  transparent 
versus  closed  solid  equipment  families 
proposed  in  the  October  2013  test 
procedure  NOPR.  Hill  Phoenix,  AHRI, 
and  Hussmann  commented  that  a  case 
that  has  a  transparent  door  on  the  front 
and  a  solid  door  on  the  side  or  back, 
where  approximately  50  percent  of  the 
door  surface  area  is  transparent  and 
approximately  50  percent  of  the  door 
surface  area  is  solid,  was  not  adequately 
addressed  by  DOE’s  proposed 
definitions.  Hill  Phoenix,  AHRI,  and 
Hussmann  further  suggested  that  a  CRE 
model  where  25  percent  or  more  of  the 
outer  surface  area  of  all  doors  on  the 
unit  are  transparent  should  be  treated  as 
a  transparent  case  and  that  any  case  that 
has  more  than  75  percent  of  the  door 
area  as  solid  shonld  be  subject  to  the 
clo.sed  solid  energy  conservation 
.standards.  (Hill  Phoenix,  No.  13  at  p.  2; 
AHRI,  No.  15  at  p.  4;  Hussmann,  No.  11 
at  ]).  2) 

Coutin(;ntal  (:omm(;nt(;d  that  DOE’s 
|)ropos(;d  d<;finilioii.s  do  not  cornilati; 
with  tin;  way  commercial  r(;ii'ig(;ralioii 
.sy.sl(;ms  an;  typic.illy  d<;.sigii(;(l  for  units 
with  transpar(;nt  doors.  Cunt in(;nlal 
lnrth(;r  conmH;nl(;(l  that  it  more  than  25 
p(;rc(;nl  ol  tlx;  doors  mi  a  nnil  an; 
transparent,  the  relrig,eral imi  .‘lyslem.s 
are  commmily  “npsi'/.i;d“  to  provide  the 
iixaea.'ied  cooling,  capacil  y  ie(piiri;(l. 
rim.'i,  ( !mil  inenlal  sng,g,esli;d  that  I )( tl'i’.s 
delinition  .should  alig,n  with  iixheliy 
|iiaclici;  and  .adopt  .a  2ri  percent 
Ihie.'diold  or,  at  most,  a  32.  percent  level. 
(( ionliix;nl.al.  No.  14  at  p.  2.) 

Tranl.'ien  reemnmended  that  tlx; 
delinition  ol  “clo.'ied  lran;:par(;nl"  ri;ler 
to  ( iPI'i  model.s  in  which  7.5  percent  ix’ 
more  ol  tlx;  I ranspai <;nl  area  ol  the  door;; 
on  tlx;  (ai.stomei  ;;ide  oi  the  pass  lhrmi)’,h 
or  tlx;  operalor/iai.slomer  side;  ol  tlx; 
reach  in  '*  slyh;  unit  is  Iransp.arenI,  .and 
“clos(;d  solid”  Ix;  defiix;d  as  e(pii|inx;nl 
in  which  mor(;th.an  75  p(;rc(;nt  of  tlx; 
outer  snrfaci;  ar(;a  of  all  t  lx;  doors  on 
(;ach  sith;  of  tlx;  unit  is  not  transpar(;nt. 
Tranl.s(;n  add(;d  that  trans|)ar(;nt  doors 
aixl  tlx;  design  and  op(;ration  of  clo.sed 
tran.sparent  (Hjiiipment  carry  a  higher 


"'llx;  i;()xiirx;nt  suIxnitliKl  liy  'rniulson  rofomncod 
“road-in”  stylo  units.  IX)I';  tioliovos  'I'raulson  moant 
to  roforonoo  “roach-in"  stylo  units  and  has  ainondod 
tlu)  snbmittod  coinmont  to  rofloct  this. 
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energy  penalty  and  DOE  should  be 
cautious  of  creating  definitions  that 
classify  equipment  with  transparent 
doors  as  closed  solid  equipment. 

Traulsen  further  recommended  ignoring 
other  doors  on  the  backside  of  the  unit 
when  classifying  clo.sed  transparent 
e(juipment,  similar  to  the  treatment  of 
])a.s.s-through-type  equipment  in 
ASHRAl*;  Standard  72-2005,  where  only 
doors  on  the  one  side  of  tlie  ])a.ss- 
tlirongli  should  he  operated  during  tlie 
lest.  ('I'ranl.sen,  No.  17  at  p.  2) 

ilnssinann  suggested  tlial  DOI'i  linther 
clarify  what  “the  ontei  snriace  area  of 
tin;  (loot’’  is  and  whether  it  includes 
nndlions  and  dooi  liaines.  (I  hissniann, 
No.  t  t  at  |».  2] 

Altei  nat  ivtil  V,  /.ero  /.one  ottered  tliat 
the  tiNIdtCY  .'rt  AR"*'''  |»io)Main  ii.ses 
delinitioii.'i  that  de.sciihe.s  a  iinnihei  of 
additional  detail.*!  alioiit  )’hi.'is  dooi 
e(|ni|iiiient  and  i ei.otiiniended  th.'it  1 )(  )i'i 
■!lioidd  considei  these  didiiiit  ions.  I  in 
example, /.ero /.one  stilled  that  it 
miinnlacl nies  a  (  Itl'i  model  with 
lianspareni  dooi.*!  on  the  lioni  and  solid 
doors  on  the  hack,  iind  that  the  I'iNIdU  iY 
.M  AR  definitions  would  cliissily  .'inch  ii 
ciise  iis  a  j’liiss  door  ciihinel  iind  I )( tli'.'i 
|ii(i|iosed  delinitions  would  (|n:dily 
such  iis  case  as  :i  solid  dooi  ciihinel.  In 
.'iddilion,  /.eiii  /.one  sng.gissled  that  I )( )l'i 
perrorin  ;m  eng,ineering  analysis  to 
assess  the  impact  and  leasihilily  of 
riidnced  energy  con.serval ion  standard 
levels  for  closed  lrans|>arent  e(|nipinent 
with  a  small  percent  of  trans|)arent  area, 
(/.ero  /.one.  No.  1H  at  p|).  1-2) 

In  res|)on.se  to  comments  regarding 
the  fraction  of  transjiarent  snriace  area 
of  all  outer  doors  on  a  given  CiRE  model 
that  differentiates  clo.sed  transparent 
(Hjuipment  from  clo.sed  solid  equipment, 
DOE  acknowledges  comments  from 
interested  parties  regarding  the 
increased  energy  use  associated  with 
closed  transparent  equipment  due  to  the 
increased  thermal  conductance  of  glass 
as  compared  to  insulated  case  walls  and 
other  design  and  operation  features.  In 
determining  the  fraction  of  transparent 
door  surface  area  to  qualify  a  basic 
model  of  commercial  refrigeration 
equipment  as  equipment  with 
transparent  doors,  DOE  proposed  a 
transparent  surface  area  higher  than  50 
percent  to  ensure  that  only  doors  with 
a  majority  of  transparent  surface  area 
were  considered  transparent  doors.  78 
FR  at  64302  (Oct.  28,  2013).  However, 
DOE  finds  the  suggestions  of  Traulsen, 


®  ENERGY  STAR  is  a  joint  program  of  the  U.S. 
Environmental  Protection  Agency  and  DOE  that 
establishes  a  voluntary  rating,  certification,  and 
labeling  program  for  highly  energy  efficient 
consumer  products  and  commercial  equipment. 
Information  on  the  program  is  available  at 
^^'^^'w.e^ergystar.gov/index.cfm?c=home.index. 


Hill  Phoenix,  AHRI,  and  Hussmann — 
that  equipment  with  transparent  doors 
on  one  side  of  the  cabinet  and  solid 
doors  on  another  be  treated  as 
transparent  equipment — reasonable  and 
consistent  with  DOE’s  intended 
application  of  closed  transparent 
equipment.  That  is,  etjuipment  with 
only  one  transparent  door  and  the 
remaining  sides  consi.sting  of  .solid 
insulated  ca.se  wall  and  similar 
eijiiipment  with  two  doors,  one  llnit  is 
transparent  and  one  on  iinollier  side  lliiil 
is  solid,  should  he  ticiited  e(|nivalenlly 
lor  the  imrposes  ol  testing  and 
compliiince  with  I )( )l'i  energy 
conserval  ion  .‘ilandard.*!.  I  lowevei ,  I )(  )l'i 
Iind.*!  the  suggestion  ol  Tiiml.'ien  to 
iiddre.'!.*!  only  the  ciisloiiier  .-iide  iil  a  (  !RI'i 
model  III  he  incoii.'iisleni  and 
impraelii.al  In  im|ilemenl  g,iveii  the 
vaiiely  nl  dnnr  coiilif’iioiliniis  that  i.nnid 
he  pre.'atiil  nil  niher  .'iides  nl  llie  (  !l<l'i 
unit .  I )(  )l'i  lielieves  il  i.<!  iiin.'it  appi  npi  iaie 
In  jiddre.'i.'i  the  niilei  .'!mlai.e  aie.i  nl  all 
the  dnnrs  Ihiil  may  he  pie.';eiil  no  any  nl 
the  side.*!  nl  ii  (  iRI'i  nindel  when 
delei  niiniiig,  whether  the  e(|nipnienl 
helling, s  in  the  i.lii.'ied  'ailiil  in  i.ln.*!eil 
liiinsparenl  ei|nipnienl  lainily. 

Reg, iirding,  I  in.*!.*!  n  in  on’.*!  i(!i|nesl  that 
I )( )l'i  pinvide  addilinnal  cliii  ily  as  In  the 
deli  nit  ion  nl  “nnlei  sin  i.iee  iire:i,"  I )( )l'i 
used  the  term  “onlei  .snrl;ii;e  ;ire;i”  In 
reler  to  the  smhice  iiieii  on  only  one  side 
ol  ;i  door.  I )( )l'i  iicknowledges  I  h.il  sol  id 
and  lrans|):irent  doors  installed  on 
commercial  reirigenil ion  e(pii|)menl  :ire 
|)hysically  three-dimensional  ohjects, 
with  snriace  area  measurements  on  each 
of  six  sid(!s:  l*'our  edges  and  two  laces. 
1)01*;  ns(!d  the  term  “outer  surface  area” 
to  refer  to  the  side  of  the  door  facing  out 
of,  rather  than  into,  the  cabinet.  In 
response  to  Hussmann’s  comment 
inquiring  whether  the  outer  surface  area 
of  the  door  included  mullions  and  door 
frames,  DOE  is  clarifying  that  the  outer 
surface  area  to  be  accounted  for  is  that 
of  the  door  itself,  as  defined  in  section 
III. A. 2. a,  as  a  unique  component  of  the 
CRE  model.  In  this  case,  the  door 
consists  of  the  door  frame  and  any 
transparent  area  that  represents  the 
“moveable  panel”  that  “facilitates 
access  to  the  refrigerated  space.”  This 
would  not  include  mullions,  which  are 
fixed  portions  of  the  CRE  model’s 
envelope  on  which  the  doors  are 
mounted.  DOE  has  specified  how  to 
determine  the  applicability  of 
transparent  equipment  families  to  a 
given  model  in  section  1.2  of  each 
appendix. 

In  response  to  Zero  Zone’s  suggestion 
that  DOE  consider  the  ENERGY  STAR® 
definitions  for  solid  door  cabinet,  glass 
door  cabinet,  and  mixed  solid/glass 
door  cabinet,  DOE  reviewed  the 


definitions  in  the  ENERGY  STAR 
"Version  2.1  Program  Requirements  for 
Commercial  Refrigerators  and 
Freezers””'  (Version  2.1  Program 
Requirements),  as  well  as  associated 
stakeholder  comments  received  during 
the  development  of  the  ENERGY  STAR 
Version  2.1  Program  Requirements  in 
developing  the  jirojio.sed  definitions  for 
clo.sed  solid  and  clo.sed  transparent.'' 
The  primary  dilTerence  hetween  the 
I*;NER(;Y  .star  classification  scheme 
ami  thill  proposed  hy  l)(  )l'i  is  the 
lieiitmeni  ol  (IRI'i  models  with  mixed 
solid  and  transpiii eel  doors  on  ill  least 
one  side  ol  the  imil.  In  I )(  )E’.*!  proposiil, 
cases  with  mixed  solid  and  liiinspiirenl 
doors  would  he  liealed  as  either  solid  oi 
1 1  ini.'ipaieni  ca.'ies,  hased  on  the  outer 
sin  lace  area  ol  the  doors,  whereas 
l'!N ld<(  i  Y  .STA  l<  I  leal.*!  I  h is  eigi  i  pineni  in 
a  .'.epaiale  e<|nipineiil  (.alejMii  y. 

IK  II'!  hel  ieves  the  deliiiilion.*!  pio|io.*ied 
I  n  I  he  (  )(  I  ohei  '.'.It  I  !l  lest  pi  oi  ed  n  i  e 
N(  tl'lt  iire  si raig,hl  loi  will  d  and  would 
n namhig,noiisl y  addles.*:  e(|nipineiil 
caleg,oi  i/.al  ion .  711  ER  at  (i^ .1  Ht  ((  )( .1  7,11, 
7.(1 1 .1 ).  1 11  iidd  i  I  ion,  sell  i  ng,  the  I  h  leshold 
loi  tiini.*!pareiil  .*!ni  lace  area  ol  all  outer 
door.*!  ill  inealei  than  7..'i  |ierceiil  makes 
it  unlikely  that  ei|nipmenl  with 
siihsliinl ial  iiinonnls  ol  Iraieipareiil  area 
will  he  ciiteg,ori/.ed  in  the  closed  solid 
erpiipment  lamily.  For  example, 
eipiipmenl  that  has  one  door  that  is  half 
liiinspiirent  and  liiilf  solid  would  he 
treated  as  "closed  lrims|)iirenl”  and 
would  have  to  meet  the  energy 
conserviition  slandiird  for  the 
!i|)|)ropriiite  e(pii|mient  chiss  based  on 
its  volume  orTDA.  As  ii  result,  DOE 


"M  I..S.  I'lnvironnKinliil  I’rotoclion  Agesney. 
hNIdIC.Y  STA]{^  Program  lloqiiiromonts  for 
Commcrcio!  Pofrigorotors  and  Preozers:  Pligilnlity 
Critorio;  Version  2.1.  Effoctivo  liiniiiiry  1, 2010.  (I.ii.st 
accossecl  August  15,  2013.)  htt})://ww\v.cncrgysktr. 
gov/io/portners/ product  spccs/program  roqs/ 
Commercial J\cfrigcrator_and_h'rcc7.cr_Program_ 
}iequircmcnts.pdf?dac6-cf7c. 

”  Sec  Continental  Refrigerator,  Comments  on 
Specification  for  Commercial  Refrigerators  and 
Freezers,  Version  2.0  Draft  3.  Dated  January  7,  2009. 
Available  at;  https:/ /vi'ww.cncrgystar.gov/ia/ 
partners/proddevelopment/revisions/downloads/ 
ivfrig/ContinentaI_Commcnts.pdf?f45c-2369. 
Beverage-Air  Corporation,  Beverage-Air  Comments 
re:  ENERGY  VERSION  2.0— DRAFT  3,  Dated 
January  8,  2009.  Available  at:  https://\n'Vi’w. 
energ}'star.gov/ia/partners/prod_deveIopment/ 
revisi  ons/downloa  ds/refrig/Beverage-A  ir_ 
Comments.pdf?f45c-2369.  Anonymous,  Comments 
on  Draft  2.  Dated  September  15,  2008.  Available  at: 
https://www.energystar.gov/ia/partners/prod_ 
development/revisions/downloads/refrig/ 
Anonymous_Comments.pdf?f45c-2369.  True 
Manufacturing,  Comments  on  Draft  2.  Dated 
September  17,  2008.  Available  at;  https://vin\'w. 
energystar.gov/ia/partners/prod_deveIopment/ 
revisions/downloads/refrig/TruejComments.pdf 
?f45c-2369.  Traulsen,  Comments  on  Draft  1 .  Dated 
April  18,  2008.  Available  at;  https://\\'Vi'w. 
energystar.gov/ia/partners/prod_development/ 
revisions/downloads/refrig/Traulsen_Comments. 
pdf?f45c-2369. 
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does  not  anticipate  issues  associated 
with  equipment  with  small  transparent 
areas  that  cannot  meet  the  applicable 
energy  conservation  standard.  Also, 
these  definitions  are  consistent  with  the 
(Kjuipment  categorization  methodology 
DOE  us(!s  to  establish  standards  for 
covered  (!(jui])ment.  As  such,  DOE 
l)eli(!V(!S  (hifining  terms  that  are  used 
directly  in  tlie  de.scription  and 
d(!termiiiatioii  of  e(|iii|)inent  cla.sses  for 
coiiuiKucial  reli igiuation  (!(|uipinent  is 
llie  most  clear,  miamliigiioiis  m(;thod  lor 
detiiiiiig  and  calegori/.ing  e(|nipmenl  as 
closed  lians|)aii;nl  oi  clo.sed  solid,  and 
I )(  )l'i  doe.s  not  .see  a  need  to  e.slahlisli  a 
mM(|ne  e(|ni|imeiil  caleg,ory  lor  mixed 
sol id/l  I  aiis| latent  e< |n i |imiail . 

(.  I  lylii  id  l'i(|io|imeiil  iiiid  (  iommeicitil 
K’lrl  I  i|.‘eraloi  !•  i  ee/.ei  s 

At  lot  ;ik*  '1.1  I  I )(  )!■;  delme.s  it 
i.ommen.ial  hvlnitl  leli  ifsrialoi ,  litte/.ei, 

OI  I  ell  if'eialoi  liee/.ei  as  liaviiiy,  I  wo  oi 
more  (  liilled  aiid/oi  lio/.eii 
1  .om|  lai  I  meiils  llial  aie  in  two  oi  moie 
dillereiil  e(|m|mieiil  lamdies,  (  oiilaiiied 
ill  one  i.aliinel,  and  sold  a.s  a  .sin|de  miil 
In  the  (  )i  toiler  ?.()  I  it  lest  |iiocednie 
N(  )I’K,  D(  )l'i  |ito|iosed  to  re|ilace  llie 
delitiilion  ol  “commercial  liylirid 
ielri)'eralor,  Iree/.ei,  and  i el rij’eralor 
lree/.er“  with  a  delinilion  ol 
“commercial  liylirid,"  and  inirodiice  a 
new  delinilion  ol  “commercial 
ndrigeralor  freezer”  to  clarify  I )( )l'!'s 
definilions  and  e(|nipmeiit  categories. 

7t{  EK  at  Ii4:{():{-li4:t()4,  (i4:D{{  (Oct.  2H, 

7.0 1  :t). 

In  res|)on.se  to  the  definitions 
|)ro|)o.sed  in  Ihe  October  201,'t  test 
procedure  NOEK,  DOfi  receivtid 
comnnmts  from  interested  jiarticis 
regarding  doe’s  definition  for 
commercial  hybrid  and  the  applicability 
of  the  definition  of  commercial  hybrid 
to  certain  equipment.  Oontinental 
commented  that  the  proposed  definition 
of  “commercial  hybrid”  should  specify 
that  the  “two  compartments”  are 
separated  by  an  insulated  partition  to 
isolate  them  for  different  storage 
applications,  as  this  would  limit 
confusion  with  multiple  section 
cabinets,  which  may  have  non-insulated 
partitions  or  ducting  between  them 
purely  for  air  distribution,  shared 
throughout  the  entire  unit.  (Continental, 
No.  14  at  p.  2) 

True  noted  that  DOE’s  definition  did 
not  explicitly  state  that  dual 
temperature  units  were  separated  by  a 
vertical  partition,  and  therefore  might 
include  solid-shelf  units.  (True,  Public 
Meeting  Transcript,  No.  7  at  p.  71) 
Similarly,  National  expressed  confusion 
over  the  application  of  the  DOE  rule  in 
cases  where  two  sections  of  a  unit  were 
at  different  temperatures,  but  potentially 


use  the  same  evaporator  coil  or  share  air 
between  the  two  spaces.  (National, 

Public  Meeting  Transcript,  No.  7  at  p. 

75)  National  commented  that  some  two- 
door  units  are  built  with  airflow  down 
the  middle  and  panels  with  louvers  to 
distribute  air.  (National,  I’ublic  Mooting 
'I’ranscrijit,  No.  7  at  p.  79) 

lliissmami  agnuul  with  DOI'i’s 
proposed  dofiiiitioiis  of  commercial 
hybrid  ami  commercial  refrigeialor 
free/.er,  but  re(|iie.ste(l  clarification  on 
bow  III  classify  or  bandle  a  jiiece  ol 
eqiiipmenl  ibal  contains  at  least  one 
seclioii  or  conipailnieni  that  is  not 
covered  by  the  I )(  )l'!  lest  |ii  (icednre  (»•  g., 
salad  bars  and  linllel  lalile.s). 

1 1 1  iis.'.mami ,  Ni  I.  It  at  |i.  Eoysloii 
noted  Ibal  in  man y  b ybi  id  imi Is  sni.b  a.s 
salad  bain,  it  was  mii.leai  wbal 
I  lei  1  .enla)Mi  ol  Ibe  nnil  would  be 
i.omadeied  leli  i)’eialed  (K'liyslon, 

I ’ll  bln.  Meeting,  I'l  an. SCI  1 1  it.  No.  /  at  |i 
If.' I 

In  ie.S|ion.se  to  (  ionlinenlar.s 
.sng,g,e.sl  ion  Ibal  I  It  )E  i  .onsidei  Sj  lei  d  y  mg, 
Ibal  Ibe  i .oni| lai  I inenls  in  a  (.onnnercial 
byliiid  I  el  I  i)',ei  atoi ,  liee/.ei,  oi 
I  ell  i)>,ei  aim  bee/.ei  be  sepaialed  by  an 
in.sniated  |iaililion  or  be  Ibernially 
isolated  Irom  one  anol  her,  I )(  )i'i  ag,ree.s 
Ibal  Ibe  inleni  ol  Ibe  commercial  bybrid 
e(|ni|)nienl  provisions  is  to  address 
e(|nipmenl  with  Ibermally  dislinci 
com|)aii ments  Irom  different  e(|nipmenl 
families  (c.g..  vertical  clo.sed  Iransparenl 
;md  verlically  clo.sed  solid).  As  sncb, 

D(  )l‘i  is  adopting  language  to  specify  that 
commercial  bybrid  e(|nipment  is 
e(|ni|nnenl  consisting  of  I  wo  or  more 
Ibermally  separalcid  refrigerated 
compartments  tb;il  are  in  two  or  more 
different  e(|ni|)ment  families  that  is  .sold 
as  a  single  unit. 

In  regard  to  clarification  on  how  to 
classify  or  handle  a  piece  of  ecpiipment 
that  contains  at  least  one  section  or 
compartment  that  is  not  covered  by  the 
DOE  test  procedure  (e.g.,  salad  bars  and 
buffet  tables),  DOE  clarifies  that  this 
type  of  equipment  is  not  hybrid 
equipment  because  it  does  not  consist  of 
two  or  more  different  equipment 
families.  Only  the  compartment(s)  of  the 
piece  of  commercial  refrigeration 
equipment  that  is  covered  by  one  of 
DOE’s  existing  equipment  classes  is 
included  in  DOE’s  equipment  family 
definitions.  Tbe  compartment  that  is  not 
covered  by  DOE’s  existing  standards  for 
commercial  refrigeration  equipment  is 
not  included  in  DOE’s  equipment  family 
definitions  and,  thus,  such  a  unit  would 
not  meet  the  definition  of  commercial 
hybrid.  Using  the  example  presented  in 
Hussmann’s  comment,  consider  a 
commercial  refrigerator  that  contains 
one  compartment  that  falls  into  the 
vertical  closed  solid  equipment  family 


and  a  thermally  separate  compartment 
that  offers  accessible  refrigerated  bins 
for  tbe  purposes  of  preparing 
sandwiches  or  holding  buffet  items.  As 
presented  in  section  111. A. 1. a,  sandwich 
prep  tables  and  buffet  tables  are  not 
currently  regulated  under  DOE’s 
exi.sting  energy  cou.servation  standards 
or  subject  to  DOE’s  te.st  procedure  for 
couuuercial  refrigeration  e({ui|)iueut.  A.s 
sncb,  this  ( iKI'i  model  would  be  covered 
under  I )( )l'!’.s  existing  energy 
conservation  slandards  as  a  coininercial 
relrigeralor  in  Ibe  verlical  closed  solid 
eqiiipneHil  laniily  based  on  ibe 
re  1 1  igeiiiled  vol  imie  ol  only  Ibe 
l  eli  igeraled  coiiipai  liiieiil  coin|ii  isiiig 
Ibe  v*Mli(.al  (  lo.sed  .soli<l  i  oiioiieo  ial 
I  ell  ig,ei  aloi .  This  (  !KI'i  model  would  be 
le.sled  loidei  llie  III  ll'i  lesi  |iio(.edoie  loi 
I  oiiimeK  ill!  I  el  I  ig,ei  III  ion  eqio  |iMieiil  as  a 
commeo.ial  leli  igetaloi ,  and  ibe 
1  oni|iai  InienI  i.onlaining,  Ibe  sandwn  b 
|iie|i  Ol  bnllel  lable  Inns  would  be 
disabled  and  nol  on  hided  in  Ibe 
delei  niinal  ion  ol  eneig,y  <  onsnm|ilion 
loi  ibal  ei|ni|anenl  II  Ibe  same 
leli  i)>,eialion  syslem  serves  bol  b 
i.oni|iai  Imenis  and  Ibe  reli  ig,eralion  ol 
Ibe  sandwii.b/bnllel  coni|iailmenl 
i.annol  be  di.sabled,  manniacinrer.s  may 
apply  lor  a  lesI  procedme  waiver  lor 
sncb  e(pii|imenl  il  Ibe  measnied  eneij'y 
use  would  nol  be  re|Mesenlal  ive  ol  tbe 
commercial  refrig, eralor,  free/.ei  ,  or 
relrigeralor  Iree/.er  portion  ol  IbetiKI'i 
basic  model. 

.'I.  Kelationsbip  Among  Kaling 
Teinperalni')!,  ( )|)erating  Temperainre, 
and  Intiigrated  Average*  r(!in|)(!ralnre 

Currently.  Ibe  table  at  10  CEK 
4.'11  .()t)(d)(1 )  d(!.scril)ing  tbe  energy 
con.servation  .standards  for  ecpiipment 
other  than  hybrid  ecpiipment, 
refrigerator-freezers,  and  wedge  cases 
refers  to  the  “rating  temperature”  and 
“operating  temperature”  of  eejuipment, 
and  the  table  describing  the  applicable 
test  procedure  for  covered  equipment  at 
10  CFR  431.64(b)(3)  refers  to  the  term 
“integrated  average  temperature.”  DOE 
defines  “integrated  average 
temperature”  as  “the  average 
temperature  of  all  the  test  package 
measurements  taken  during  the  test.”  10 
CFR  431.62. 

In  the  October  2013  test  procedure 
NOPR,  DOE  proposed  explicit 
definitions  for  “rating  temperature”  as 
the  lAT  at  which  a  model  of  commercial 
refrigeration  equipment  should  be 
evaluated  in  accordance  with  the  DOE 
test  procedure,  and  “operating 
temperature”  as  the  range  of  lATs  at 
which  the  unit  of  commercial 
refrigeration  equipment  is  capable  of 
operating.  In  addition,  DOE  noted  that 
while  the  operating  temperature  range 
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oi  o(|Mi|tiiioiil  i.s  usod  In  o.sliiltlisli  llio 
ii|(|iro|)ri.'ilo  (>(|ui|Hnoiil  clii.s.s  lor  ( iKii 
Itiisic  oiodfds  Isisod  on  llio  stiMid.'iol.s 
(•ihlo  ill  1 1)  ( il'  K  4!<  I  .l*()(d)(  I ),  only  I  lio 
dolinition  ol  "ico  cronin  Iroo/.oi" 
oxplicitly  idonlilios  (ho  <i|)|)ro|)ri;ilo 
oponilinj^  liinf^o  (/.r.*.,  :il  or  bolow  b  “I'). 
l()(;i''K  4.H  1  .()7  rliorolbro,  IKlI'ijilso 
|iro|)os(;d  dolinilioiiK  of  “coininorci.il 
rorrif>orjil()r”  iind  “ooinmorci.il  fnio/.oi  ” 
tinit  roibronci!  tlio  o|)onitin^  loin|)(!nitnro 
nmgo  of  (sich  calogory  ol  (!(niij)in(;nt.  7H 
I'K  at  (i4703-()47()4,  (>431 H  (Oct.  7H, 
7013). 

In  r(!S])onso  to  l)01’7.s  ])roj)o.s(!d 
d(!finition.s  for  commercial  rotfigorator, 
commercial  freezer,  and  commerc.ial 
refrigerator- freezer,  (Continental 
commented  that  the  use  of  the  term 
“capable  of’  introduced  confusion  and 
does  not  accurately  reflect  industry 
practices.  Continental  offered  the 
example  of  a  piece  of  equipment  that  is 
designed  and  marketed  as  a  refrigerator, 
hut  includes  an  oversized  refrigeration 
system  that  may  be  necessary  to  hold 
products  at  temperatures  near  32  °F  that 
would  allow  the  refrigerator  to  be 
capable  of  operating  below  32  °F  in 
some  applications,  although  it  is  not 
intended  to  be  operated  that  way.  As 
such.  Continental  suggested  that  DOE 
define  the  commercial  refrigerator 
operating  range  as  “all  refrigerated 
compartments  in  the  unit  are  designed, 
marketed  or  intended  for  operating  at  or 
above  32  °F.’’  (Continental,  No.  14  at  p. 
2)  Similarly,  Hussmann  suggested  DOE 
replace  “capable  of  operating’’  with 
“designed,  marketed,  or  intended  to  be 
operated  by  the  manufacturer.” 
(Hussmann,  No.  11  at  p.  2) 

DOE  acknowledges  comments  from 
interested  parties,  but  notes  that  DOE 
prefers  to  have  an  objective  method  for 
determining  coverage  of  equipment 
under  DOE’s  equipment  classes.  DOE 
believes  that  relying  on  how  a  piece  of 
(!(juij)ment  is  “designed,  marketed,  or 
intended  to  he  u.scui”  ])rovides  too  much 
flexibility  for  manufacturers  to  specify 
how  a  (iRI'i  basic  moded  is  “intimded  to 
be  used,”  witbout  consideration  of  how 
the  e(|ni|)ment  actually  can  be  n.sed.  As 
sneb,  l)(  )l’i  maintains  that,  for  self 
contained  e(|nipment  and  remote 
e(|nipment  with  tbennostats,  l)()E  will 
establisb  tbe  opeialing  lange  ol 
e(|iiipment  based  on  tbe  o|)eialiMg 
lemperatines  tbe  commercial 
leb  i)'etation  equipment  is  capable  ol 
maintaining.  I )(  )l'i  will  determine  tbe 
o|ieraling,  rang,e  ol  i.oveied  eipiipmenl 
ba.sed  on  tbe  maxinmm  and  minimnm 
Ibeiimi.slal  set  points.  I  lowever,  I  )(  )l'i 
act  nowleih’es  ibal,  loi  eqnipnieni  wilb 
an  opeialni)’  leni  pei  at  in  e  ran)',e  Ibal  i.s 
pimiaiily  in,  loi  examjile,  Ibe 
connneii.ial  iebi)'eialoi  opeialing, 


leniperainre  ran)’e  (/.c.,  al  or  above 
37"l'),  bill  lias  a  niinininni  opeialing, 
leniperainre  in  I  be  commercial  Ireezer 
rang,e  slig,bl  ly  below  ,32  ''F  (c.;;.,  .3((  "F),  il 
may  not  be  appropriate  In  re(|niii!  sneb 
eipiipment  to  be  certified  as  botb  a 
commercial  refrigerator  and  a 
commercial  Ireezer.  I)()F  believes  tbat 
e(pii|)menl  sbonid  be  categorized  in  Ibe 
e(|ni|)ment  cla.ss  most  re|)resentative  of 
Ibe  operating  lem|)eralure  range  of  Ibal 
e(|nipment.  As  sneb,  DOI'!  is  adojjting  a 
tolerance  on  the  minimum  and 
maximnm  lAT  that  catrigorizes 
<i(piij)ment  as  a  commercial  refrigrirator, 
commercial  freezer,  or  commercial  ice 
cream  freezer.  DOf]  helieves  a  tolerance 
of  ±2  °F  would  allow  sufficient 
flexibility  that  equipment  with  an 
operating  temperature  range  that  is 
substantially  representative  of  one 
equipment  class,  but  with  a  minimum 
or  maximum  operating  temperature  that 
extends  slightly  into  the  operating 
temperature  range  of  another  equipment 
class,  is  not  required  to  be  certified  in 
both  equipment  classes.  This  tolerance 
is  also  consistent  with  the  tolerance  on 
the  rating  temperatures  for  the  relevant 
equipment  classes.  Therefore,  in  this 
final  rule,  DOE  will  establish  in  10  CFR 
431.66  operating  temperature  ranges  of 
greater  than  or  equal  to  32  °F  (±2  °F)  for 
commercial  refrigerators,  less  than  32  °F 
(±2  °F)  for  commercial  freezers,  and  less 
than  or  equal  to  —  5  °F  (±2  °F)  for  ice 
cream  freezers. 

DOE  acknowledges  that  for  remote 
equipment  the  operating  range  of 
equipment  could  be  much  broader,  as  it 
is  based  on  the  operating  parameters  of 
the  compressor  system  much  more  than 
the  case  design.  Manufacturers  may 
design  a  case  that  could  optimize 
performance  for  operation  as  a  freezer, 
hut  customers  woidd  be  able  to  adjust 
the  compressor  operating  characteristics 
to  o])(!rate  the  c:ase  at  refrigerator 
temperatures,  (!ven  though  it  is  not 
intended  to  be  u.sed  that  way.  As  such, 
in  this  test  jjiocedure  final  ruh;  DOE 
adopts  additional  language  to  clarify 
that  for  remote  condensing  e(|nipment, 
tbe  operating  temperature  laiige  is  ba.sed 
on  Ibe  range  of  lATs  al  wbicb  a  piece 
of  commercial  relrigeral ion  e(|nipmeiil 
is  marketed,  designed,  or  iiilemled  to  be 
used.  I )( )l'i  does  not  see  tbe  need  to 
establisb  .sneb  a  ileliiiilioii  lor  sell 
contained  e(|nipnieiil  wilb  I  bci  nio.stals 
and  will  niainlain  Ibe  delinilion  ol 
“o|>eialing,  lempeialmi;”  piiipo.sed  in 
ibe  N(  )I*K  based  on  ibi;  lA'i'.s  al  wbii.b 
a  piece  ol  (.onnneicial  mb  ig,eialion 
e(|nipinenl  is  <.iq)iible  ol  opeialing,. 

I  laniseii  lecommemleil  ebanging,  all 
leleieni.ed  leiiipeial  in  e  Ibie.sbobI';  bom 
37  ‘T  III  '  !•  ,  since  some  eqnipnieni, 

OK  biding,  meal  mb  igeialoi.s,  is  nilended 


III  be  opeialed  ;is  low  a.s  7.!(  "I''.  i 
(  l'i  anb;en.  No.  I  7  al  |i.  .3) 

In  response  In  d'lanisen'.s 
mcoi  III  lien  dal  ion  reg,arding,  e.slablisbi  ng, 
e(|ni|mient  categ/nies  based  on 
operating  ranges  ol  g,ieater  tban  or  eipial 
to  23  “F  lor  commiircial  refrig.eralors, 
below  23  “F  for  commercial  freezers,  and 
a  combination  of  tbe  two  for  commercial 
refrigmalordreezers,  DOF  believes  tbat 
32  “F  is  a  more  ap|)ro|)riate  tem|)(!ratnre 
tbr(!shold  for  diflenmtiating  chilled 
from  frozen  food  storage;  e(jui|)m(;nt. 
F(|iiipmeut  that  can  oj)(;rat(;  at  23  "F  is 
functionally  a  freezer,  since  food  is 
primarily  com])osed  of  liquid  water  and 
water  freezes  at  32  °F.  In  addition,  an 
o})orating  temperature  threshold  of  32  “F 
was  determined  in  the  2009  C^RE  energy 
conservation  standards  final  rule  and 
has  been  in  place  historically  for  the 
purposes  of  compliance  with  those 
standards  since  January  1,  2012.  74  FR 
1092,  1099-1100  (Jan.  9,  2009).  DOE 
notes  that  the  equipment  mentioned  by 
Traulsen,  which  operates  both  at  or 
above  32  °F  and  below  32  °F,  would 
qualify  as  both  a  commercial  refrigerator 
and  a  commercial  freezer  and  would 
have  to  be  certified  in  both  equipment 
categories.  To  the  extent  that  the 
equipment  was  not  able  to  reach  the 
rating  temperature  for  commercial 
freezers  of  0  °F,  the  equipment  would  be 
tested  at  its  LAPT  for  certification  as  a 
freezer. 

In  the  October  2013  test  procedure 
NOPR,  DOE  recognized  that  some  basic 
models  may  have  operating 
characteristics  that  include  an  operating 
temperature  range  that  spans  multiple 
equipment  classes,  and  proposed 
language  to  clarify  that  equipment 
meeting  the  definition  of  multiple 
eejuipment  classes  when  operated  as 
intended  by  the  manufacturer  wmdd 
have  to  he  tested  and  certified  as  each 
of  those  equipment  cla.sses  to 
demonstrate  compliance  with  DOE’s 
energy  conservation  standards.  7(t  FR  at 
t)43()4  (Oct.  2H,  2013). 

Zero  Zoih;  and  AIIRI  di.sagreiid  with 
I )( )F’s  lu'oposal  that  t be  e(|uipment 
ca|>able  of  operating  in  two  or  mon; 
o|)erating  tempeialme  laiiges  be  tested 
and  certified  as  complying  wilb  bulb 
e(|nipinenl  classes.  Zeio  Zone  and  AIIRI 
.snggesleil  Ibal  Ibese  cases  be  lesleil  and 
cerlilieilal  ibeir  lowesi  |inblisbeil 
opeialing,  teniperal in e,  wbicb  would  be 
relleclive  ol  Ibe  bi)',be.sl  energ,y  use 
nil  K  le.  (Zen  i  Zone,  No.  I II  a  I  p.  7;  A I  IK  I , 
No.  I  !>  al  |).  4 )  Zeio  Zone  added  Ibal  il 
I  It  Hi  leipiires  eqiiipinenl  lo  be  le.sled  al 
all  Ibe  pnbbsbed  opeialing,  leinpei  al  in  e 
iang,e.’i,  nioie  complex  i  onliols  may  be 
leqnned  lo  induce  ener)',y  .so  Ibe 
eqni|imenl  can  nieel  Ibeeneigy 
(  oiisei  val  ion  slandaids  ba  bol  b 


I'rilrriil  Krj'jsliM  /  V(»l.  '/'I,  No.  7(»  /  Moiidiiv,  A|»i  il  71,  7((  M  /  Kiilo.'i  ;iii(l  Kn)>ii l;il ion*; 
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I )(  )i‘i  coiisjilfw  dll!  iii(:ii!;i.*i<!d  (:ii.';l  iil 
lliii.si!  ciiiilrol.';  t:oiii|iiiri!d  lii  dm  Imiiriil.s 
to  (:oii‘:iiiiii!i'.*:.  Y.i'.iit  /.oim  iiddiid  lliiil,  in 
jMiimr.il,  riiiiioli!  Iinn/.ni.s  ciiii  lin  oimiiilnd 
iiii!d iciniill y  a.s  ii  icli i)',i!iiitoi  liy 
cii.sloiimr  .snlliiif's  on  dm  iniiiotn 
(:oiid(in.siii|^  iiiiil,  lint  nddnd  tli.il  it  dim.s 
not  coiidoim  such  o|H!i'<id(in.  A.s  .siicli, 
'/.(!ro  /.one  sii^f^nslcd  DOI'i  n.si!  dm  l(!nn 
“nnirkntnd  ()|)(;nidnj>  Icinimr.iliirn”  to 
avoid  having  (H|nipnmnt  podiiitially 
l(!st(!d  at  two  (lilicront  l(:iii|)(!raliir(! 

(:la.ss(!s  lu:(:aiis(!  it  can  ho  ()p(!ral(!d  at  two 
or  inoro  tenijMiraturo  class  o])(!ratinf> 
ranges  even  though  it  is  not  designed  for 
use  in  these  operating  temperature 
ranges.  (Zero  Zone,  No.  18  at  j).  2) 

In  contrast,  NEEA  supported  DOE’s 
proposal  that  eqnipment  intended  to 
operate  in  multiple  equipment  classes 
be  tested  and  certified  in  each 
equipment  class  to  demonstrate 
compliance  with  DOE’s  energy 
conservation  standards  because  NEEA 
believed  it  will  allow  a  level  playing 
field  for  manufacturers  to  produce 
energy  compliant  refrigeration 
equipment.  (NEEA,  No.  16  at  p.  2) 

DOE  considered  comments  submitted 
by  interested  parties  regarding  the 
potential  for  commercial  refrigeration 
equipment  classified  into  two 
equipment  categories.  Zero  Zone  and 
AHRI  both  suggested  that  equipment 
instead  be  deemed  compliant  based  on 
testing  and  certification  in  the  more- 
stringent  configuration  or  most  energy¬ 
consuming  mode.  Zero  Zone  also 
discussed  the  example  of  a  dual 
temperature  unit  that  can  operate  as  a 
commercial  refrigerator  or  a  commercial 
freezer.  DOE  notes  that,  while  the 
freezer  configuration  would  represent 
the  most  energy-consuming  mode, 
determining  the  more-.stringent  standard 
level  is  le.ss  straightforward.  Although 
the  I’nMizer  coidiguration  may  us(!  mori! 
(iuergy,  tin;  (Jiiergy  conservation 
stamlard  level  for  tin;  refrigerator 
configuration  may  in  fact  be  more 
stringent.  'I'his  would  i!.s|)ecially  Ixt  true 
if  th(!  operating  range  of  thi!  case  was 
siicIi  that  the  ( iKfi  model  cnuld  not  he 
tested  at  t lie  rat iiig  teui|)i!rat me  of  I)  "E 
lor  hiiezeis.  f'oi  example,  in  the  case  ot 
a  piece  ol  coiiimercial  lehigeialiou 
e(|uipmeul  that  ha.s  an  opei at  iiig 
leiiipeial  ore  iaii)',e  ol  1(1  to  liO'l'',  the 
iiiiil  can  o|ierate  as  a  leli  i)'eialoi ,  at  oi 
above  '.\y.  "I'',  or  be  i.oiivei  led  lo  operate 
a.'i  a  b ee/.ei ,  bill  only  down  lo  1 1)  “I'' 

Tbiis,  Ibe  mill  <  aiiiiol  opeiale  al  llie 
laliiip,  leiii|  lei  al  III  e  lia  bee/.eis  ol  H"l'' 
and  would  be  i.eiliiied  al  Ibe 
eijio  piiienrs  I .  A  r  T  oi  liri'  1  lowevei  , 
Ibe  e(|ii  I  piiii!iil ,  wbeii  lesled  al  ibe 
I.Ai'  l  ,  would  f.ldl  be  niib|i<i  1  lo  llie  .'.ame 
eiieipy  i  onset  val  ion  .slaiidaid  .iiid,  afi 


siK  li,  llie  Iree/.ei  enerj’y  con.serval  ion 
.standard  would  be  ninili  easier  to  meet. 

In  addition,  ralin|',  the  eqnipmeiil  as  ;i 
Ireezer  m.iy  or  may  not  accurately 
repres(!iil  the  use  ol  the  e(|nipnient  in 
the  belli.  I'liat  is,  dual  temperal me 
eipiipment  may  spend  considerable 
operating,  hours  as  a  refrigerator  and  less 
significant  operating  hours  as  a  freezer. 
This  may  be  thi!  case  in  a  commercial 
kitchen,  for  example!,  whiiie  fre(!Z(!r 
space  is  micessary  at  thi!  heginning  of 
till!  week  when  new  product  arriviss,  but 
is  converted  to  refrigerator  sjiaci!  over 
the  course  of  the  week  as  food  is 
jjrepared  and  stored  for  more  immediate 
use.  IKJE  does  not  find  it  tonahlo  that 
dual  temperature  equipment  operating 
inefficiently  as  a  refrigerator  mo.st  of  the 
time  could  be  compliant  with  DOE’s 
energy  conservation  standards  due  to  its 
certification  as  a  commercial  freezer 
only. 

DOE  acknowledges  Zero  Zone’s 
concern  that  equipment  that  can  operate 
as  a  refrigerator  or  a  freezer  may  require 
more-complex  controls  to  meet  DOE’s 
energy  conservation  standards  as  both  a 
refrigerator  and  a  freezer.  However, 
based  on  the  difficulty  in  determining 
the  “more-stringent”  standard  and  the 
potential  for  certification  of  otherwise 
non-compliant  equipment,  DOE  believes 
that  this  incremental  burden  is  justified 
to  ensure  compliance  with  DOE’s  energy 
conservation  standards.  Further,  DOE 
notes  that  equipment  that  can  operate  as 
both  a  refrigerator  and  a  freezer 
competes  directly  with  equipment  in 
both  categories  and,  as  such,  must  be 
certified  to  meet  the  energy 
conservation  standard  for  both 
equipment  categories  to  provide  a  fair 
and  level  playing  field  when  selling  this 
eijuipment  in  the  market. 

In  this  te.st  jirocedure  final  rule,  DOE 
continues  to  reipiire  that  .self-contained 
eijuipment  or  remote  condensing 
eqnijnnent  with  thermostats  cajiahle  of 
ojierating  at  lATs  that  sjian  innitijile 
eqni|)ment  categories  be  certified  and 
ciimjily  with  DOl'i’s  regnlatiiins  for  each 
ajiplicable  eqnipment  category. 
.Similarly,  I )( )l'i  adojits  reqnirement.s  for 
reniiite  ciinilensing  eqnipment  withiinl  a 
thernio.stat  that  .sjiecify  that  il  a  given 
ba.sic  niiidel  iil  ( iKIi  is  marketed, 
de;ag,ned,  nr  intended  lit  iiperale  al  I  A'I's 
;ipaniiing,  nnilliple  eqiii pnieiil 
calegiii  ie.'i,  the  (  iltl'i  basic  miidel  ninsi  be 
I.eiliiied  and  i  limply  wdb  llie  lelevaid 
eiieigy  ciiieiei  valiiiii  slaiidai  i  fs  Ini  all 
applicable  eqnipiiieiil  cale)'ni  ie;i. 

'I  I’lnjiei  I  inidig, mill  inn  iiiiil  I  l.sii  ni 
I  innipnnenl.'i  in  I'ealmii.s  in  ibe  I  11  ll'i 
I  e.’.l  1*1  III  ednie 

In  lespimsi!  In  .neveial  i  ni  pn  i  ie.<.  linni 
mieiesled  pinlies  i  egiii  1 1 1 1 1)’  Ibe  pinpei 


i:nnli);nialinii  and  ii.se  nt  ceilain 
cnmpniieids  III  lealnres  .specilied  in  Ibe 
I )(  )E  lest  piiiceilnre,  I )(  )l'i  prnpn.sed 
.specilic  prnvisinns  in  the  ( tcinber  711 1  'I 
lest  prill :ednre  N(  )l’l<  Inr  the  lre:itnient 
III  eneig,y  niamigement  systems  :md  case 
I ig,ht ing  when  cnniinci  ing,  the  I )( )l'i  test 
prncednre.  78  FK  at  b4:U)4-(i4:$()b  (Oct. 

28,  2018).  In  iiddilinn,  D(  )l'i  also 
addressed  and  clarified  t he  a|)|)rn|)riate 
tenijieralnres  of  te.st  packagiis  wh(!n 
loaded  into  the  te.st  unit.  78  FK  at  (i480(i 
(f)ct.  28,  2018).  The.se  jirojiosal.s, 
comments  receiv(!d  hy  intiire.stiid 
jiarties,  and  DOE’s  resj)on.se.s  are 
.summarized  in  the  snh.secjuent  sections. 

a.  I'inergy  Management  Systems 

'I’ho  DOE  test  procedure  specifies  that 
all  devices  that  would  normally  be  used 
in  the  field  must  be  installed  and 
operated  in  the  same  manner  during  the 
test  unless  such  installation  and 
operation  is  inconsistent  with  any 
requirement  of  the  test  procediue.’^ 

Such  devices  include  energy 
management  systems.  In  the  October 
2013  test  procedure  NOPR,  DOE 
presented  its  interpretation  of  energy 
management  systems  as  electronic 
devices  that  control  specific  systems  in 
commercial  refrigeration  equipment  to 
save  energy,  for  example,  automatic 
controls  that  are  capable  of  turning  off 
cabinet  lights  on  a  predetermined 
schedule  or  in  response  to  an  external 
variable,  increasing  the  temperature 
setting  of  the  thermostat  (in  refrigerators 
that  store  non-perishable  items)  during 
non-merchandizing  hours,  or  activating 
and  deactivating  anti-sweat  heaters,  pan 
heaters,  or  defrost  heaters.  78  FR  at 
64304  (Oct.  28,  2013). 

In  the  October  2013  te.st  j)rocedure 
NOPR,  DOFi  further  j)roj)o.sed  that,  if 
normal  field  installation  or  ojjeration  of 
any  d(!vice  would  be  inconsi.stiint  with 
any  te.st  jirocednn!  nujnirement,  then 
thi!  .s|)(!(;ific  function  of  that  d(!vic(!  that 
can.s(!.s  incon.sist(!ncy  with  thi!  DOF;  t(!.st 
|)r(i(:(!dnn!  jirovisions  must  be  di.siibh!d 
for  thi!  dnration  of  Ihi!  t<!.st.  In  addition, 
if  the  device  is  designed  for  mnllijile 
rnnclions,  only  those  Innctions  of  the 
device  that  cause  inconsistency  with  the 
I )(  )l‘i  te.st  procednre  reqnirenienis  nneit 
be  ili.sableil.  78  l  it  at  Ii487. 1  (Oct.  7.8, 
7018). 

I  >(  )l'i  dill  not  leceive  any  coiiiiiieiit!. 
iiiiiii  oileieiileil  pailiiifi  on  ils  piopicial 
leg, aiding,  Irealmeiil  ol  eiieigy 
iiiaiiiig,eitienl  .sy!;leiiis  din  mg,  Ibe  1 II  It  ! 

Ie‘,1  |iioi  eiliiie  and,  a.s  !aicb,  is  adoploig, 
Ibe  piopo.sal  pie.seiiled  in  Ibe  I  Icliibei 

A.'.lll'M.  /.'  .'IMIS,  mil  linn  I.  I  I. 

“Al  I  nnnoiHwi."  iirt  iiii  i  »i  |  k  h  iihii  I  l>y  Hilnioiii  o  into  llin 
I  M  )|  InnI  |iiiit  ndiiMt  III  in  (  I  K  M  I  1.1 
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2013  test  procedure  NOPR  with  no 
modifications. 

b.  Lighting 

The  DOE  test  procedure  specifies  that 
all  devices  that  would  normally  be  used 
in  the  field  must  be  installed  and 
operated  in  the  same  manner  during  the 
test.  10  CFR  431.64.  Specifically,  due  to 
language  and  provisions  in  ARI  1200- 
2006  (as  incorporated  by  reference  in 
the  2006  test  procedure  final  rule)  and 
AHRI  1200-2010  (as  incorporated  by 
reference  in  the  2012  test  procedure 
final  rule  and  this  test  procedure 
update)  regarding  case  lighting,  DOE 
believes  that  the  energy  consumption 
associated  with  lights  installed  on  a 
model  of  commercial  refrigeration 
equipment  are  intended  to  be  captured 
during  testing.  In  addition,  the  DOE  test 
procedure  reqiiires  that  all  standard 
c:omponents,  such  as  shelves,  end 
enclosures,  lights,  anti-condensate 
heaters,  racks,  and  similar  items  that 
would  normally  he  used  during 
.sho])|)ing  or  working  ])eriods,  shall  lx; 
installed  and  used  as  recommended  hy 
the  manidactnrer,  wliicli  DOl'i  interprets 
to  mean  tliat  if  ligliting  is  installed  on 
the  case,  tla;  ligliting  should  he  operated 
as  intended  to  he  used  in  the  field. 

I  lowevei ,  tine  to  the  variety  oi  ty|ies  ol 
I  igjil  ing  con  t  nils  and  sc  hen  a  ;s  avai  lahle 
nil  the  iiiaikel,  the  existing  |)i(ivisiniis 
Ini  "accessni  ies”  may  pinve  iiisidlicieiil 
In  yield  cniisisleiil  lesidls  dining 
lesinig,  rlieielnie,  in  the  '.'0  1'.'.  lest 
pi  need  III  e  li  mil  i  nie,  I )(  )l'!  esiahl  ished 
spill  dll  peiinihi  in  I  he  lesi  iliniii)'  whii  h 
ihese  vainihle  lights  imiy  he  Inineil  nil 
III  dininieil  In  ai  i  nnni  ini  eiieigy  savings 
linn  In  inslalleil  ni  i  npani  y  seiisnis  in 
M  heihdeil  Ipdiling,  i  niilinis  '/'/  11^  al 

lo  t  10  io:t;'.o  (l  eh  /  i ,  go  i .’) 

In  I  he  (  )i  Inhei  g.O  I  'I  lesI  pi  i  ii  ei  I  me 
N(  II  'K,  Ini  lai  1 1  y  I  he  I  leal  nieni  ni 
hg,hl  ing,  nndei  I  It  )i'!'.s  lesi  pinieihne, 

I  It  ll'i  pi  npi  i.sed  In  spei  i  I  y  in  A  ppendi  x  A 
In  .'iiilipail  t  i  lhal  all  lig,hlin)'  inn.sl  he 
eneig,i'/.ed  In  Ihe  maxininm  ilhmiinalinn 
level  Ini  ihe  dnralinn  nl  leslin|>,  Ini 
cninmercial  leli  ig,eralion  ei|nipmenl 
except  lor  closed  solid  models  ol 
commercial  reirigeralion  e(|nipment  that 
include  automatic  controls  that  disahle 
case  light  ing  when  the  door  is  closed, 
the  use  of  which  is  siiecified  hy  the 
mannfactiirer  instructions.  DOE  also 
pro|)o,sed  to  s|)e(:ify  in  Appendix  II  to 
Suhpart  O,  which  will  lx;  nxiuired  for 
e(|nipment  testing  on  or  after  the 
compliance  date  of  any  amended  (tnergy 
c:onservation  standards,  that  ca.se 
lighting  shall  he  energized  to  its 
maximum  illumination  level  except  for 
when  a  model  of  commercial 
refrigeration  equipment  is  equipped 
with  lighting  occupancy  sensors  and/or 


scheduled  controls,  or  when  the  a 
model  is  outfitted  with  other 
permanently  installed,  automatic  energy 
management  systems  that  control  case 
lighting.  78  FR  at  64305-64306  (Oct.  28, 
2013). 

Zero  Zone  commented  that  they  agree 
with  doe’s  proposed  exception  for  solid 
door  models  that  utilize  an  automatic 
control  to  disable  case  lighting  when  the 
door  is  closed.  However,  Zero  Zone  did 
not  believe  DOE’s  treatment  of  manual 
case  lighting  adjustment,  such  as  light 
switches,  is  consistent  with  its 
treatment  of  manually  deployable  night 
curtains  for  open  cases.  (Zero  Zone,  No. 
18  at  p.  3)  In  addition.  Zero  Zone  was 
concerned  that  an  open  case  model  with 
several  lighting  options  woidd  be  tested 
with  all  lights  installed  for  the  test 
procedure,  but  the  customer  may  choose 
to  have  a  select  amount  of  the  lights  on 
in  the  operation  of  the  installed  case. 
Zero  Zone  inquired  if  each  lighting 
scheme  in  the  ojien  ca.se  model  would 
he  considered  a  base  model  and  te.sted 
se])arat(ily.  (Zero  Zone,  I’lihlic  Mixiting 
'l'raii.s(:ri|)t.  No.  7  at  jip.  153-154)  True 
commentixl  that  certain  occupancy 
sensors  with  a  learning  cm  ve  hnill  into 
them  would  not  he  ahle  to  he  accurately 
tested  since  there  is  no  activity  near  the 
unit  dining  testing.  Ti  ne  added  that 
they  can  he  prograimiied  to  override  Ihe 
sensor  il  needed  |'l'i  lie,  I'lihlic  Meeliiig 
rraiiscri|il.  No.  '/  al  pp.  Ilil)  ll>ld 
I  )(  )!'!  act  iiowledg,es  /.eio  /.one's 
(  onnneni  leg, aiding,  Ihe  i  laisisleni  y  ol 
Ihe  I  11  II'.  leiil  pioi  ednie  a.s  il  lelales  lo 
die  liealinenl  ol  niannal  I  i)',li  1 1  ii)', 

I  onliols  and  niannal  nighi  i  nilaois 
I  II  II'Nh Id  1  e.'i.'ied  lion  i ssne  in  Ihe  /.III  '.' 
lesi  poll  ednie  linal  i  nIe,  in  whn  li  I  II  1 1', 
.slaled  lhal  ni|',hl  i  nilains  inpieseni  an 
nil  leinenlal  i  o.sl  and  explii  il  eneigy 
niana)',enienl  lealnie  lhal  ninsi  lie 
nnii|nely  spei  died  on  i  oniineii  nil 
I  el  I  ig,ei  al  ion  eipiipineni,  mat  mg  il 
nidikely  lhal  i.iislonieis  would  pnii.hase 
a  i.a.se  wilh  nig, hi  cm  lai  mi  and  nol 
employ  Iheni.  Ity  conliasi,  niannal  lig.hl 
swilches  may  he  in.slalled  lor  a  variely 
oi  eiierg,y  or  niilily  relaled  reasons  and 
lypically  come  slandard  on  a  haseline 
nnil  of  commercial  reirigeralion 
e(pii|imenl.  As  such,  I )( )l'i  finds  il  le.ss 
likely  that  customers  will  employ 
manual  light  switches  to  adjust  case 
lighting  during  nn(x:cn|)i(xl  |)eriods 
with  any  regularity.  77  l''K  at  1021)6- 
1().3()0  (ioil).  21, 2012).  DOE  conlinnes  to 
maintain  that  the  incremeidal  cost  of 
night  curtains  and  (hxlicated  use  a.s  an 
energy-efficiency  feature  make  them 
unicjue  from  manual  light  switcdies  and 
justify  different  treatment  in  the  DOE 
test  procedure. 

In  respon.se  to  Zero  Zone’s  comment 
regarding  the  variety  of  lighting  options 


available  for  installation  on  a  given 
model  of  commercial  refrigeration 
equipment,  DOE  notes  that  these 
different  lighting  schemes  will  have  an 
impact  on  the  measured  daily  energy 
consumption  of  the  case.  As  such,  each 
light  option  could  be  treated  as  an 
individual  basic  model  and  be  tested 
and  certified  as  such.  However,  to  the 
extent  that  manufacturers  do  not  wish  to 
account  for  the  reduced  energy 
consumption  associated  with  reduced 
lighting  configurations,  all  lighting 
configurations  may  be  grouped  into  a 
CRE  basic  model.  In  this  case,  the  CRE 
basic  model  would  be  tested  and 
certified  based  on  the  lighting 
configuration  with  the  maximum 
lighting  energy  u.sage  and  all  individual 
models  certified  under  that  basic  model 
would  receive  that  rating. 

In  response  to  True’s  comment 
regarding  lighting  controls  that  are 
triggered  by  occupancy  sensors,  tlusse 
lighting  controls  should  currently  he 
tested  with  all  the  controlled  lighting 
turned  on  to  the  inaxinnnn  ilhnnination 
level  and  the  occupancy  sensor  disahled 
to  delerinine  whether  the  model 
conqilies  wilh  existing  eneigy 
coiisei  valion  slamlards,  as  reflecled  in 
Ap|iemlix  A.  Megimiing  on  Ihe 
compliance  dale  ol  any  amended  eneigy 
I :on.sei  val ion  .slandaids  loi  commeicial 
leli  igei  al  ion  eqiiq  imeni ,  man  n lai  I  im;i  .s 
shall  use  lint  piitsci  ilied  lesi  piovisions 
lot  (.uses  wilh  ligliling  oi  i  npain  y 
sitmaiis  on  Inded  iti  Appendix  It 

I  lesi  I'lii  t  age  leni  pet  al  n  I  nil 

I  he  A.'  il  I K  A  I'.  '//.  '.’.OO'i  n  tel  In  id  i  il  lesi , 
as  1  elei  ei  n  ed  I  ly  A  E  I  I’.' 00  '.'.OOl  >  a  ml 
AIIEI  l/.OO  /.Il  III,  and  dins  on  III  poialed 
liy  Mill  I  II  If!  lesi  pun  ednie  a  I  III  I  .f  E 
'III  I  I'l .  pi  1 1 V  il  le.s  spei  dll  1 1  isl  1  I  n  Inin  a  I 
sei  Inin  II  as  In  llie  liiadnig,  ol  lesi 
simnlaliiin  and  Idlei  pai  f  ag,es  A.'illEAf! 
'/'.'  /.Illlli  also  leipiiie.s  lenipei al  in  e 
.slain  li/.al  inn  helnie  llie  Ininial  lesi 
pel  il  III  I  ieg,i  n.s,  a.s  delai  led  i  n  .sei  .1  inn  '/  4  . 
Aller  .steady  .stale  npeialinn  i.s  leai.lied, 
die  nnil  nmsi  llieii  nperale  inranntliei 
|ierind  ni  1/  liniirs  willionl  any 
ailjnsl  nienI  In  die  conliol.s  heloie  il  i.s 
deemed  to  he  slahili/.ed  and  Ihe  lesting, 
can  hegiii.  These  esiahl  ished 
slahili'/.alion  reqiiiremeiils  are  designed 
lo  ensure  lhal  the  |irodiict  siimdalors 
and  test  packages  are  cooled  lo  the  test 
temperalnre  prior  to  initiation  of  the  test 
period  and  data  colhx;lion,  and  the  unit 
of  commercial  refrigeration  (xpiijunent 
under  test  is  not  operating  in  a  pull¬ 
down  ap])lication  during  any  part  of  the 
DOE  tost  proceclnre. 

In  response  to  inquiries  received  hy 
interested  parties,  DOE  presented 
clarification  of  the.se  stabilization 
requirements  in  the  October  2013  test 
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procedure  NOPR,  but  did  not  find  that 
the  test  procedure  required  more 
explicit  clarification.  78  FR  at  64306 
(Oct.  28,  2013).  DOE  did  not  receive  any 
comments  from  interested  parties  on  its 
proposal  regarding  treatment  of  test 
package  temperatures  during  the  DOE 
test  procedure  and,  as  such,  is  adopting 
the  proposal  presented  in  the  October 
2013  test  procedure  NOPR  with  no 
modifications. 

5.  Treatment  of  Other  Specific 
Equipment  Features  and  Accessories 
During  Testing 

During  the  negotiated  rulemaking  for 
certification  of  commercial  heating, 
ventilation,  air  conditioning, 
refrigeration,  and  water  heating 
(Kjuipment,  stakeholders  raised  a 
number  of  issues  regarding  the 
treatment  during  the  DOE  test  procedure 
of  sjKicific  features,  components,  and 
acce.ssories  that  may  Im;  in  |)lace  on 
certain  l)asic  models  of  commercial 
refrigiM'atiou  e(|uipiueut.  lu  the  Octolxa' 
2013  l(!sl  procedure  NOPR,  DOE 
pre.seiiliid  propo.sals  that  resulted  from 
the  iiegolialioiis  regarding  the  treatment 
ol  specitic  lealiires,  compommis,  ami 
iiccessoiies.  78  I  K  at  O'titOI)  I>4:i(l8  |(  Id. 
!'8,  7.0  I  :<).  Tlie  specilic  proposals  ami 
lilt;  residlaiil  aiiiendiiieiil.s  adoplod  in 
lliis  linal  inie  aie  disi.iirised  in  llie 
lollowoig  si;(  lions. 

ii  I  aisloiiii;i  I  li.splay  'ii|nis/l  .ii’lils 

Maniilac  lionis  slaOtd  lliiil  soiiiii 
(  1 1  si  on  II II  s.  wlino  i  a  i  liii  1 1  ig  i  i  iniiiini  i  la  I 
mil  l)Mtoil  ion  iii|nipinnnl ,  inny  wish  lo 
aihl  III  li  I  il  lonii  I  nKiniiiii  iii|'na|si,  onisiilii 
III  lliii  holly  III  llin  I  I’ll  igin  aim  I  i  nhini<l. 
lo  I  lahiiii  nulls  ol  a  giviai  inoilnl  lo 
III  I  via  I  ISO  I  hii  I  a  III  hii  I  insiiln  I  Ins 
h)'hloig,  anil  .si)Mia|>n  is  oplional  anil  is 
mil  niliigial  lo  Ilin  i  ahoii<l  I  nilhia,  lliis 
an  X  i  I  lai  y  .si)aiafMi  iloe.s  mil  1 1 1  inn  i  nale 
pioilni  I  in.siile  Ihe  hoily  ol  Ihe  i.alani'l 
I  In  I  i  11);  Ihe  ne);ol  iai  ions,  .slak  elioli  lei  .s 
impiireil  ie|;aiilin);  how  lids  li);hlin);  or 
.si);oa);e  .shonlil  he  healed  dm  in|;  le.sliii);. 

Ill  Ihe  (  leloher  7.0  1 .1  le.sl  pi  need  me 
N(  )I’K,  I )( )l'i  pioposed  lhal  nndei  Ihe 
IKIl'ilesI  procedme,  all  li);liling  lhal  is 
iide)’,ral  to  the  ielri);erated  cahinel  or 
ilinnunahss  Ihe  prodncl  contained 
within  mnsi  he  operational  (hiring  Ihe 
lesi,  and  DOI'i  |)roposed  to  add  clarifying 
language  in  Ihe  regulatory  text  to 
address  cu.stomer  display  signs/lighls. 
tinder  DOl'i’s  propo.sal,  siqiplemeutal 
lighting  that  exists  solely  for  the 
purposes  of  advertising  or  drawing 
attention  to  the  ca.se  and  is  not  integral 
to  the  case  would  not  be  operated 
during  testing  under  the  DOE  tost 
jirocedure.  78  FR  at  64306  (Oct.  28, 
2013). 


DOE  did  not  receive  any  comments 
from  interested  parties  on  its  proposal 
regarding  treatment  of  customer  display 
signs/lights  during  the  DOE  test 
procedure  and,  as  such,  is  adopting  the 
proposal  presented  in  the  October  2013 
test  procedure  NOPR  with  no 
modifications. 

b.  Condensate  Pan  Heaters  and  Pumps 

Commercial  refrigeration  equipment 
captures  water  from  the  air  entering  the 
cabinet  during  operation  by  causing  the 
water  to  condense  and  then  freeze  on 
the  evaporator  coil  of  the  equipment. 
During  a  defrost  cycle,  this  frost  is 
melted  and  the  meltwater  produced 
must  be  removed  from  the  unit.  In  many 
types  of  equipment,  this  meltwater  is 
collected  in  a  pan  beneath  the  unit. 

Some  models  of  commercial 
refrigeration  ecjnipment  come  equipped 
with  electric  resistance  h(;aters  that 
evajiorate  tliis  water  out  of  tlie  pan  and 
into  the  ambient  air.  Other  models  may 
come  e(|ni|)))ed  with  punqis  that  .send 
meltwaler  to  an  external  drain. 

In  the  Octoher  201  ii  le.sl  procedure 
N(  )PK,  1 )( )E  piiiposed  that,  during  the 
I )( )E  test  procedure,  these  electric 
resislaoce  heaters  and  condensate 
pninps  innst  he  installed  and 
o|)eialional  din  ing,  the  enlire  lesI  (as  |)ei 
sei.lion  Oil,  “Accessories,”  ol 
A.'il  IK  Al'i  77  7.001  >)  ill II I  dill  died  lhal  Ihe 
"enine  lesi"  on  hides  sliiliili'/.al  ion 
linchidnig,  |inll  down),  steady  sOile,  and 
I  lei  loi  niance  lesi  1 11);  I  lei  aids  I'lioi  loihe 
iilail  ol  Ihe  slalidi/iilloii  |ieiiod,  as 
del  I  lied  I  ly  A .1  I K  A  li  7  7.  7.00' i ,  Ihe 
<  oiideiisale  |iiiii  should  he  diy,  and 
ilniiii);  Ihe  enliie  lesi  lollowiii);  Ihe  slail 
ol  Ihe  slid  II 1 1 /ill  nil  I  jieiiod.  any 
1  oiidensale  nioisinie  );eiieialed  should 
lie  allowed  lo  ai  <  iniiidale  in  Ihe  |iiiii  as 
il  would  diniii);  noiiiial  o|ieialion.  with 
no  niininal  leinoval  ol  walei  al  any  lime 
d  III  1  II);  I  he  enl  1 1  e  le.sl  I  l(  ll'i  |  n  o|  lo.sei  I 
lhal  il  a  manniaciniei  oilers  a  );iven 
liiisii  model  loi  sale  with  iin  iivailahle 
condensale  pan  healer  oi  pninp,  Ihe 
niiinnlaclniei  mn.sl  nnike 
repre.senlal  ions  ol  Ihe  pei  loriniince  oi 
Ihe  hasic  model  :is  lesled  with  the 
lealnre  in  place,  and  I )( )E  propo.sed 
chiriryiii);  l:m);uiige  in  the  re);idiilory  text 
lo  iiddress  condensiile  |)an  heiiters  iind 
pnm|)S.  78  FK  al  6430(1  (Ocl.  2H,  2013). 

In  re.s|)on.s(!  to  DOE’s  |iropo.sal  in  Ihe 
Octohiir  2013  t(!sl  |)rocedur(!  NOPR, 

Al  IKI,  I  lu.ssmanu,  and  Zero  Zone 
commented  that  comhm.sate  pan  lusaters 
should  uol  he  reciuinul  to  he  tissted  for 
remote  (!(piij)ment,  since  tlujy  an;  not 
accounted  for  in  the  energy 
con.servation  standard  engineering 
analy.sis.  (AHRI,  No.  15  at  p.  3; 
Hussmann,  No.  11  at  p.  4;  Zero  Zone, 
No.  18  at  p.  2)  AHRI  commented  that 


condensate  pan  heaters  or  pumps  are 
usually  added  in  the  field  to  fulfill 
specific  needs  of  commercial  customers 
and  are  typically  installed  on  less  than 
5  percent  of  the  total  remote  cases  sold 
within  the  U.S.  AHRI  further 
commented  that  it  is  unreasonable  to 
require  manufacturers  to  test  potentially 
all  remote  equipment  with  condensate 
pan  heaters  to  certify  its  basic  models  to 
DOE,  if  those  models  may  be  sold  with 
condensate  pan  heaters  in  some  specific 
applications.  (AHRI,  No.  15  at  p.  3) 
Hussmann  corroborated  that  remote 
equipment  shipped  with  condensate 
pan  heaters  represents  less  than  1 
percent  of  case  volume  for  Hussmann 
and  stated  its  belief  that  the  discussions 
during  the  negotiated  rulemaking 
(Docket  No.  EERE-2()13-BT-NOO- 
0023)  were  primarily  surrounding  self- 
contained  equipment.  (Hussmann,  No. 

II  at  p.  4) 

Zero  Zone  added  that  if  case 
mannfacturers  are  deternid  from 
.siq)|)lying  conden.sate  ])an  heaters,  end 
us(M'.s  will  work  around  this  hy  hiiying 
couden.sale  pans  from  third  parlicts  that 
typically  are  not  I  Imha  wrihas 
I .ahoratories  (III.)  Kecogiii/.ed  oi  I  II . 
I.i.sted  and  do  not  come  with  |irolective 
cov(!r.s.  (Z(!ro  Zoih!,  No.  18  at  pp.  7.  3) 

I )(  )l'i  a(.knowledg(;.‘i  Iho  opiidon.s  ol 
iiiIcKisIcd  |)ai  lies  and  agoie.s  lhal 
(  laidensale  |(aii  hisaleis  and  pumps  aie 
mil  cmninon  on  leinole  eipn|nnenl  Ari 
sni  II,  I )(  ll'i  agiees  lhal  delei  nn  mil  ion  ol 
dai I y  enei g y  I  onsinn I il  ion  loi  leinole 
I  asns  Willi  1  oiidensale  pan  healeis  may 
mil  lie  die  niosi  i epi  eianilal l  ve 
I  on  I  i);i  1 1  al  nil  I  I  liiis,  I  l(  Ik.  is  ado|ilin); 
tan);na);e  in  this  Inial  inie  a|i|ilyni);  Ihe 
leipiii  enienis  loi  Insliii);  with 
I  oiidensale  pan  healeis  and  pumps  in 
jilai  e  ioi  sell  i  onlained  eipnpnieni  only 

I  l(  Ik.  miles  lhal  whelhei  oi  mil 
I  oiidensale  pan  healeis  wise  im  hided 

III  I  K  Iki's  en);ineei  nig,  analysis  and 
enei);y  niodelni);  lo  snppoil  slandaid 
developmeni  is  mil  dispositive  as  lo 
whal  le.'ilme.s  are  included  and 
ai.connied  loi  when  le.sliii);  a  );iven  ha.sic 
model  ol  commercial  reli  i);eialion 
ei|nipnienl.  I )( )ki  models  a 
represenh'ilive  model  loi  csicli 
e(pii|imenl  class,  hut  maimlactnrers  may 
deviate  from  lhal  assumed 
representative  model  in  any  nnmher  of 
ways,  including  the  addition  of  features 
and  accessories  that  iiiqirove  tin;  utility 
of  ca.ses  iii  s|)ecific  applications,  such  as 
conden.sate  pan  heaters  and  pumps. 

c.  Aiiti-Sweat  Door  Ihuitcirs 

Many  transparent-door  ca.ses  come 
(Kpiipped  with  anti-.sweat  electric 
resistance  heaters  that  .serve  to 
evaporate  any  water  that  condenses  on 
the  transparent  surface  of  the  door 
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daring  operation.  In  .some  instances, 
manidactnrers  may  ecjiiip  their  cases 
witli  liigliei'-pow(!re(l  anti-sweat  iHiatms 
in  antici|)ation  of  potential  adverse 
opera! ing  condit ions. 

In  the  ( )clolier  201  a  lest  procedure 
N(  )I*K,  I )( )l'i  proposed  that  anti  sweat 
healeis  slioidd  he  operat ional  dm  iii)', 
testing,  nnder  IIm;  I )( )l'i  lest  procedure 
and  proposed  adding  clarilying, 
lanj’iiage  in  IIk!  regnlalory  text  to 
address  aiili  sweat  dooi  healei.s.  Mod<ds 
with  a  nser  .seleclahle  .S(;lling,  iim.sl  Im; 
tested  with  tlie  anti  .sweat  heater.s 
tinned  on  and  .set  to  the  maximmii 
iisag,e  posit  ion  and  models  leal  m  i  iig,  an 
aiilomalic,  non  n.sei  adgi.slalile 
I  onliollei  that  Inins  on  oi  oil  hased  on 
enviionmenlal  (  ondilions  niiisl  he 
le.sled  with  the  i  oniroller  operating,  in 
I  lie  anion  lal  ii :  .stale.  Additionally,  I  It  )l'] 
pioposed  that,  il  a  unit  is  not  .shipped 
with  a  i.iailrollei  honi  the  point  ol 
nianniai:l  me,  and  i.s  intended  to  he  used 
with  a  coniroller,  the  inaiiiilaclnrei  nni.sl 
make  represenlalions  ol  the  ha.sic  model 
hased  on  the  rated  perlorniance  ol  that 
hasii.  model  as  le.sled  when  e)|nipped 
with  a  coniroller  intended  hy  the 
nianniactnrer  lor  use  with  the  nnil.  /It 
I’K  at  l>4;»()()  (( )cl.  2H,  21)1.1). 

NId'lA  staled  that  il  supports  I )( Ih’s 
propo.sal  that  anti  sweat  healers  he  in 
operation  during  testing  unless  controls 
are  shipped  with  the  unit  and  can  he 
turned  oil  hy  lh(!.s(!  controls  during 
l(!sling.  (Nhi'lA,  No.  Ih  at  p|).  2-2)  l)()h 
did  not  Hiceive  any  n(!galiv(!  comments 
Irom  interestiid  |);irties  on  its  j)ro])o.sal 
regarding  treatment  anti-sweat  door 
heater  in  the  DOE  te.st  jirocednre  and,  as 
such,  is  adopting  the  propo.sal  presented 
in  the  October  2013  test  procedure 
NOPR  with  no  modifications. 

cl.  Ultraviolet  Lights 

Some  manufacturers  equip  certain 
models  of  commercial  refrigeration 
equipment  with  ultraviolet  lights,  which 
can  be  operated  by  end  users  to 
neutralize  pathogens  and  ensure  case 
cleanliness.  Manufacturers  inquired  as 
to  how  these  will  be  addressee!  by  the 
DOE  test  procedure.  In  the  October  2013 
test  procedure  NOPR,  DOE  proposed 
that  ultraviolet  lights  should  not  be 
turned  on  during  the  test  procedure  and 
proposed  adding  regulatory  text  to 
clarify  this  position.  78  FR  at  64307 
(Oct.  28,  2013). 

DOE  did  not  receive  any  comments 
from  interested  parties  on  its  proposal 
regarding  treatment  of  ultraviolet  lights 
during  the  DOE  test  procedure  and,  as 
such,  is  adopting  the  proposal  presented 
in  the  October  2013  test  procedure 
NOPR  with  no  modifications. 


(!.  Illmniiiated  'remperatiiro  Disjilays 
and  Alarms 

Mamifact ni'ers  may  e(|nip  some 
commercial  reli  igerat  ion  e(|nipmenl 
models  with  ilhiminaled  displays  that 
provide  visual  inlormalion  to  the 
e(|nipment  operator  regarding,  lor 
example,  the  lem|)eratnre  inside  the 
relrig,erale(l  case  or  il  the  case 
lemperainre  lalls  outside  ol  a  s|)ecilie<l 
rang,e.  I )(  )l'i  niKha.stands  these  items  to 
he  lealines  inl<;g,ral  to  the  (lesig,n  ol  the 
g,iven  motlel  and  proposed  that  llnty 
.should  he  eiiiihled  din  ing,  the  te.st  a.s 
they  would  he  dining,  iiormal  held 
opeialion  In  the  (  Icloliei  2.11 1  !t  test 
pi  Ol  .edit  re  N(  II ‘K,  I )(  It!  piopo.sed  to  add 
I  laiilying,  lang,iiag,e  in  the  ie)',idaloiy  text 
to  address  illiiniinaled  leniperaliiie 
displays  and  alarms.  Vll  t'K  at  IsKtII'/ 

((  )i  I.  2.lt,  2.01  :i) 

I  )(  )!'!  did  not  leceive  any  i.oiiiinenls 
lioni  inleiesled  pa i  lies  on  il.s  piopo.sal 
I  eg,ai  (I  i  ng,  1 1  eat  ineni  oi  illiiniinaled 
leniperaliiie  display. s  and  alai  ni.s  dining, 
the  I  It  ll'i  lest  procednie  and,  a.s  sni.h,  is 
adopting,  the  pio|iosal  presented  in  the 
(  Iclohei  2.0l.'t  te.st  |irocednre  N(  )I’K  with 
no  modilical  ions. 

I.  ( iondenser  I'illers 

MannIacI nrers  may  oiler  models 
e(piip|)ed  with  non  |iermanenl  lilleis 
over  a  model's  condenser  coil  to  |)revenl 
|)arl icniates  such  as  llonr  from  hlocking 
the  condenser  coil  and  nuincing  airllow. 
In  the  Oclolx!!'  2013  l(!st  procedure 
NOPR,  DOE  proposed  that  these;  fillers 
should  he  r(;mov(;d  during  the;  DOE  t(;st 
procedure  and  jeroposed  te)  add 
clarifying  language  as  part  of  the 
regulatory  text.  78  ER  at  64307  (Oct.  28, 
2013). 

DOE  did  not  receive  any  comments 
from  interested  parties  on  its  proposal 
regarding  treatment  of  condensate  filters 
during  the  DOE  test  procedure  and,  as 
such,  is  adopting  the  proposal  presented 
in  the  October  2013  test  procedure 
NOPR  with  no  modifications. 

g.  Refrigeration  System  Security  Covers 

Manufacturers  may  offer  for  sale  with 
a  basic  model  an  option  to  include 
straps  or  other  devices  to  secure  the 
condensing  unit  and  prevent  theft  or 
tampering.  In  the  October  2013  test 
procedure  NOPR,  DOE  proposed  that 
these  security  devices  should  be 
removed  during  testing  under  the  DOE 
test  procedure  and  proposed  to  add 
clarifying  language  as  part  of  the 
regulatory  text  to  clarify  this  provision. 
78  FR  64307  (Oct.  28,  2013). 

DOE  did  not  receive  any  comments 
from  interested  parties  on  its  proposal 
regarding  treatment  of  refrigeration 
system  security  covers  during  the  DOE 


lest  procedure  and,  as  such,  i.s  adopting 
the  propo.sal  |)i'esenled  in  the  October 
20i;t  lest  procedure  NOPR  with  no 
modifications. 

h.  Nig,hl  ( inrlains  and  ( iovers 

Nig,hl  cnrlains  and  nig,hl  covers  are 
delined  at  II)  ( iFK  'lit  1 .62  as  a  device 
that  i.s  deployed  temporarily  to  decrease 
air  exchang,e  and  heal  lianslei  lielween 
the  I  el  I  ig,eraled  ca.se  and  the 
sin  lonmiing,  environinenl.  In  the 
(  )clolier  2.1)  I  3  lest  procednie  N(  )PK, 

I )(  )l'!  .staled  that  the  pi o| lei  1 1 eat meni  ol 
lhe.se  coiiiponenis  dm  iii)',  the  I )(  )l'i  te.st 
piocisliiie  is  discns.sed  in  the  i.iinenl 
text  ol  I  he  I )()!'!  I  list  pi  oi  ei  I  in  e,  1 1)  (  3''K‘ 

3  3  I  .(>3 ,  as  amended  hy  the  2.0  I  2.  I  It  IE 
te.st  pi  need  me  I  ilia  I  i  nie.  I  It  )l'i  also 
addeil  lhe.se  piovisnai.s  at  set  Inin  12  III 
in  Appendix  It  and  piopo.sed  adding, 
lang,nag,e  to  i  lardy  that  nig, Id  cnilains 
may  not  he  used  when  le.sliii)',  nndei 
Appendix  A.  '/It  IK  at  (i3.107  ((  )(  1 .  2.lt, 

2.1 1 1.3). 

I )(  ll'i  did  not  leceive  any  (  Oil I nienl.s 
honi  i  nli;re<ili;d  pailie.s  ie)’,arding, 
treatment  ol  ni)dd  (  iirlains  and  covers 
din  ing,  the  I )(  If!  lest  procedure  and,  a.s 
.such,  i.s  a(lo|ilin)',  tin;  propo.sal  pri;.senled 
in  the  (  )cloher  211 1  3  lissl  procisinre 
N(  )PK  with  no  modilical  ions. 

i.  ( iiill  t  )|)tion.s 

Mann  fact  nrers  may  offer  for  sale  with 
a  basic  mod(;l  o|)tional  grills  tlial  are 
n.s(;d  to  dir(;cl  airflow  in  nni(|ne 
a|)|)licalion.s,  snci)  a.s  wlii'n  a  nidi  is 
mounted  close  to  a  r(;ar  wall  and  Ihe 
airflow  needs  to  he  direcli;d  njiwards.  In 
Ihe  October  2013  lest  jirocedure  NOPR, 
DOE  proposed  that,  if  present,  non- 
.standard  grills  should  be  removed 
during  te.sting  under  the  DOE  test 
procedure  and  proposed  to  add 
clarifying  language  as  part  of  the 
regulatory  text.  78  FR  at  64307  (Oct.  28, 
2013). 

DOE  did  not  receive  any  comments 
from  interested  parties  on  its  proposal 
regarding  treatment  of  grill  options 
during  the  DOE  test  procedure  and,  as 
such,  is  adopting  the  proposal  presented 
in  the  October  2013  test  procedure 
NOPR  with  no  modifications. 

).  Coated  Coils 

Coated  coils,  generally  specified  for 
use  in  units  that  will  be  subjected  to 
environments  in  which  acids  or 
oxidizers  are  present,  are  treated  with 
an  additional  coating  (such  as  a  layer  of 
epoxy  or  polymer)  as  a  barrier  to  protect 
the  bare  metal  of  the  coil  from 
deterioration  through  environmental 
contact.  In  the  October  2013  test 
procedure  NOPR,  DOE  presented  its 
belief  that  the  existing  DOE  test 
procedure  accurately  accounts  for  the 
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|)(M  Idrinaiicn  orall  typers  oi Coil.s, 
including  llio.sn  with  coaling.s,  iind  that 
no  additional  acconnnodation.s  oi 
clarification.s  an;  ni;i;d(;d  in  tin;  t(;.st 
piocodnn;.  ( ionnncicial  r<;lri)’<;ralion 
<;(|ni|nni;nt  with  coated  coil.s  shall  hi; 
ti;sti;d  in  accordanci;  with  tin;  I )( )l'i  tc.st 
|>r(ici;dnn;,  as  spccilind  at  appendices  A 
and  It  to  snhpart  ( !  ol  1 1)  (  d'K  pa  it  4!1 1 . 

711  I  K  at  (I'laoy  (( let,  I'lt.  y.nt.i). 

I )(  )K  did  not  leceive  any  con  mien  ts 
lioni  iiiteiested  parties  rep, aiding, 
tieatinent  ol  coated  coils  dnrinp,  the 
t  It  )!'!  te.sl  procednie  and,  as  .such,  is 
adoptiii)',  the  |no|iosal  presented  in  the 
(  tetoher  '.'.1 1 1  !t  lest  pi  need  in  e  N(  )l  ’l\  with 
no  niodilicalions. 

I  Intel  Hill  .’lecondai  Y  (  ioolani  (  !iicnil;i 

t  he  use  ol  inleinal,  secondarv, 
wod  I  lip,  lliiid  that  in  cooled  hy  a  leinole 
(  ondensinp,  nnil  is  a  pio|ii  lelary  desip,n 
that  |nnpoiledly  allows  loi  p,iealei 
l  onliol  ol  nnil  lenipeialnie,  and  may 
pieseni  other  alli  ihiiles  desirahh;  to  a 
(  nslonier  In  the  (  )i  loher  20  1 .1  lest 
procedure  N(  )I’K,  I )(  )l'i  staled  that  it 
lonnd  no  evidence  indii.aliii)’  that  this 
de.sip,n  could  not  he  tested  nsinp,  the 
I )(  )K  lest  |irocednre  as  wrillen,  a.s  the 
o|ieralion  ol  eipiipinenl  with  inlernal 
secondary  coolant  circuits  would  hi; 
elTectively  the  same  as  that  ol  a  standard 
r(;mole  coinl(;nsi  11)’,  case  h om  tin; 
p(;rspeclive  of  the  lest  procednn;.  711  I'K 
at  (i4:i()7  (Oct.  2Jt,  2l)i:i). 

DOl'idid  not  n;c(;i ve  any  coinnients 
Iroin  interested  parlies  regarding 
treatment  ol  intinnal  .secondary  coolant 
circuits  during  the  DOl'i  test  procedure 
and,  as  such,  is  adopting  the  propo.sal 
pre.sented  in  the  October  2013  test 
procedure  NOKR  with  no  modifications. 

1.  Wedge  Ceases 

Wedge  cases  are  models  of 
commercial  refrigeration  equipment  that 
fit  between  two  other  cases  to  fill  a  gap 
(such  as  in  a  corner)  in  a  continuous 
case  lineup.  They  may  require  air 
spillover  from  adjacent  cases  to  meet  the 
manufacturer’s  design  temperatures. 
During  the  negotiation  proceedings, 
manufacturers  inquired  as  to  how 
wedge  cases  should  be  treated  under  the 
DOE  test  procedure. 

DOE  considered  the  coverage  and 
testing  of  wedge  cases  in  the  2009 
energy  conservation  standards  final 
rule.  74  FR  1092,  1102-1103  (Dec.  9, 
2009).  Based  on  that  assessment,  DOE 
understands  that  wedge  cases  meet  the 
definition  of  commercial  refrigeration 
equipment  and  fall  into  existing  CRE 
equipment  classes.  In  the  October  2013 
test  procedure  NOPR,  DOE  stated  that  it 
is  unaware  of  any  technical  attributes 
that  prevent  wedge  cases  from  being 
tested  using  the  DOE  test  procedure,  or 


that  tin;  DOE  l(;st  pi'oci;dur(;  is  not 
r(;pr(;.s(;utat  ivi;  of  tin;  i;u(;rgy  iisi;  of  a 
given  basic  model  of  wedge  case.  7tl  l-R 
at  04307  (( )cl.  211,  2013). 

I )()!'!  did  not  receive  any  commeiils 
Irom  interested  parlies  regard iii)’ 

IreatmenI  of  wed)>,e  cases  diiriii)’  the 
I )(  )l'i  lest  procedure  and,  as  ;aich,  is 
adopliii)’  the  propo.sal  |)r(;.senled  in  the 
(  tetoher  20i;i  lest  proeednre  N(  )I‘K  with 
no  modi  lii  .at  ions. 

Ill  Misliii)’  or  I  hnnidilii  alion  .'^iyslenrs 

Mannlai  liirei.s  may  oiler  loi  .sale  with 
a  basil,  model  optional  niislinp,oi 
hinniddii. alion  .syslem.s,  whii.h  dispeie.i; 
a  water  mist  used  In  maintain  the 
optimal  qiialily  oi  piodni  Is.  rhe.se  an; 

I  onmionly  n.sed  with  i  a.se.s  i  onlai  ni  ii)’,, 

III!  example,  he.sh  piodiii.e,  meal,  oi 
sea  loud  In  I  he  (  li  lohei  '.'.O  1 .1  lest 
pi  III  ed  III  e  N(  II  ’It ,  I  It  lit  pi  o|  losed  that,  il 
pie.seni,  these  syslem.s  shonhl  he 
inai  I  i  ve  dm  i  ii)',  te.sl  iii)'  ii  ndei  I  he  I  It  lit 
le.’il  pioi  ednre  and  proposed  to  add 
i.lai  ilyiii)’,  lan)’,iia)’,e  a.s  part  ol  the 
ie)’,idalory  text.  711  f  it  at  I)4:t07  Ii430tl 
(t  let.  2.11,  2.01.1). 

I II  IE  did  not  reeeive  any  eonnnenis 
Irom  inleresled  parlies  on  its  propo.sal 
re)',ardin|’,  treatnieni  ol  ini.sliii)',  or 
hnniidiliealion  syslems  ilnriii)',  the  I  It  lit 
lest  proeednri;  and,  as  siieli,  is  adopliii]', 
the  pro|io.sal  pr(;senl(;d  in  I  Ik;  ( )clohi;r 
201.1  lest  prociidiiri;  N(  ll’R  with  no 
niodiiicalions. 

11.  Air  l’nrifi(;r.s 

Manulaclun;rs  may  offer  for  sale 
piiii lying  .sysli’ins  to  remove 
contaminants  from  air  recirculated 
within  the  interior  of  a  refrigerated  case. 
In  the  October  2013  test  procedure 
NOPR,  DOE  proposed  that  air  purifiers 
sbould  be  inactive  during  testing  under 
tbe  DOE  test  procedure  and  proposed  to 
add  clarifying  language  as  part  of  the 
regulatory  text.  78  FR  at  64308  (Oct.  28, 
2013). 

DOE  did  not  receive  any  comments 
from  interested  parties  on  its  proposal 
regarding  treatment  of  air  purifiers 
during  the  DOE  test  procedure  and,  as 
such,  is  adopting  the  proposal  presented 
in  the  October  2013  test  procedure 
NOPR  with  no  modifications. 

o.  General  Purpose  Outlets 

Some  commercial  refrigeration 
equipment  may  be  offered  for  sale  with 
integrated  general  purpose  electrical 
outlets,  which  may  be  used  to  power 
additional  equipment  such  as  scales  or 
slicers.  In  the  October  2013  test 
procedure  NOPR,  DOE  proposed  that, 
during  testing  under  the  DOE  test 
procedure,  no  external  load  should  be 
connected  to  the  general  purpose  outlets 
contained  within  a  unit  and  proposed  to 


add  clarifying  laiigiiagi;  as  part  of  tin; 
logiilatory  l(;xl.  78  I’R  at  114308  (Oct.  28, 
2.013). 

I  It  IE  did  not  r(;c(;ivi;  any  cmimmiils 
honi  inl(;ri;.sti;d  parti(;.son  its  |*roposal 
ingariliii)’  lri;alnK;nl  ol  g.onnral  pnrposi; 
out  lots  during  tin;  I  It  Hi  Inst  proc(;dni i; 
and,  as  snili,  is  adopt iii)'  tin;  propo.sal 
|ii i;si;nli;d  in  tin;  I  Iclohi;!  2.0  I  3  lo.st 
pi ocodiii i;  NI  IKK  with  no  modilii  alions 

p.  I  irankca.si;  I  Inators 

.Smiiii  modi;l.s  ol  .soil  (  onlainod 
(.ommoicial  loli  igoialioii  oipiipmoiil 
loaliiio  oloi  liii.  losi.slam.o  hoalors 
do.si)’,m;d  to  loop  Iho  i.miipios.soi  waim 
ill  oidoi  to  mamlaiii  Iho  i  oh  i)’,oiaiil 
(  imlaiiiod  wilhm  at  optimal  (oiidil  loii.s 
whoii  Iho  imil  i.s  opoialiiig  at  low 
amhioiil  lom|iomlmo.s  In  Iho  I  li  liihoi 
'.'II 1 .1  lo.sl  piiM.odmo  NI  ll'lt,  I II  ll'i 
piopiisod  that,  d  pio.soni ,  i  nnil  i.aso 
hoaloi  s  .should  ho  i  ipoi  at  loiial  dm  iii)',  Iho 
lo.sl.  I  liidoi  Ihi.s  piopii.sal,  il  a  i  niiliiil 
.sy.slom,  .sill  II  a.s  a  Ihoi  nioslal  oi 
oloi  lioiiii.  1  imliolloi,  i.s  ii.sod  to 
modidalo  Iho  opoialion  ol  Iho  i  laiiki  aso 
hoalor,  il  should  ho  ii.'iod  a.s  inlondod  poi 
Iho  niann  iai  .1  III  Ol '.s  insli  iii.tioii.s.  Ill  Ifi 
pro|io.si;d  to  add  ilai  ilyiii)',  hm)',na)',o 
ro]',ai  (liii)’  lo.sliii)’  nnils  with  crankcaso 
hoalors.  78  I  K  at  IN.'llIM  (del.  2.8.  211 1 .1). 

I  HIE  did  not  rocoivo  any  connn(;nls 
Irom  inlori;slod  parli(;son  its  proposal 
rogarding  lroalni(;nl  of  crankcasi;  hoati;rs 
during  tin;  1 1(  )fi  lo.sl  procodmi;  and,  as 
such,  is  adopting  tin;  proposal  pr(;s(;nt(;d 
in  tin;  ( )cloh(;r  21113  lost  |)roc(;dnr(; 
NOPR  with  no  modifications. 

(|.  Inl(;rior/Extorior  Eim;r.s 

Mamd’acturors  may  offer  for  sale  a 
variety  of  different  interior  or  exte;rior 
liner  materials  with  a  given  (iRE  basic 
model.  These  liners,  by  virtue  of 
differences  in  thickness,  composition, 
and  other  physical  attributes,  could 
change  the  insulative  properties  of  the 
case  walls  and  thus  alter  the  energy 
consumption  of  the  case.  The  test 
procedure  estimates  the  heat  loss  from 
the  refrigerated  space  to  the 
surroundings  by  measuring  the  amount 
of  energy  needed  to  maintain  the 
refrigerated  space  at  the  given  rating 
temperatiu'e.  In  the  October  2013  test 
procedure  NOPR,  DOE  presented  its 
belief  that  the  DOE  test  procedure 
adequately  accounts  for  variability  in 
the  energy  consumption  of  models  with 
different  liner  t)q)es  just  as  it  accounts 
for  the  energy  performance  of  models 
with  varying  levels  of  insulation. 
Therefore,  DOE  did  not  propose  any 
additional  measures  to  accommodate 
these  equipment  features.  78  FR  at 
64308  (Oct.  28,  2013). 

DOE  did  not  receive  any  comments 
from  interested  parties  on  its  proposal 
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ii!)];ai'diii)>,  iKiatiiKail  oi  iiitarior/cxtca  ioi 
linns  dm  iny,  llin  l)(  )l‘i  InsI  procislnrn 
and,  as  such,  is  adopting  Ilin  pi(t|)osal 
pinsnitful  in  thn  ( )(:lol>n  701.1  Inst 
procndnrn  NOI'K  with  no  modifications. 

I.  ( ’.rankcasn  I’rcssnn!  Kcij^nlalors 

I )nring  tlin  701  .'1  Working  ( a()U|) 
mootings,  stakoholdors  montioiuKl  that 
th(!y  .soiiKitimos  (upiip  tlio  compnis.sors 
of  solf-containod  coninuircial 
rofrigoration  units  with  dovicos  callod 
r:rankc;aso  pro.ssuro  regulators.  'I'ho 
function  of  those  devices  is  to  maintain 
optimal  gas  pressure  within  the 
compressor  crankcase  in  instances 
where  the  voltage  input  to  the 
compressor  may  not  be  uniform.  This 
often  is  the  case,  for  example,  in  rural 
locations  where  the  transmission  system 
may  experience  interruptions  or 
fluctuations  resulting  in  line  voltage 
drops.  Working  Group  members  agreed 
unanimously  that  manufacturers  should 
offer  an  identical  model  without  this 
feature  for  the  purposes  of  testing.  DOE 
plans  to  address  this  through  guidance. 

s.  Other  Comments  Received  From 
Interested  Parties 

In  response  to  the  October  2013  test 
procedure  NOPR,  DOE  received  several 
additional  comments  pertaining  to  its 
treatment  of  accessories  generally.  Zero 
Zone  agreed  with  DOE’s 
accommodations  of  some  specific 
accessories  and  features  proposed  in  the 
October  2013  test  procedure  NOPR. 
However,  Zero  Zone  questioned  why 
DOE  did  not  make  allowances  for 
customers  with  high  ambient  humidities 
and  allow  the  use  of  higher  anti-sweat 
heat  for  those  applications.  Zero  Zone 
recommended  that,  to  be  consistent, 

DOE  should  require  testing  with  the 
options  it  plans  to  exclude  in  this 
rulemaking,  and  if  the  equipment  can’t 
pass  the  energy  standard  with  these 
options  installed,  customers  need  to 
modify  their  stores  to  avoid  the  need  for 
the  equipment  modifications.  (Zero 
Zone,  No.  18  at  ]).  3) 

The  government  of  the  lh;o])le’.s 
K(!pul)lic  of  (ihina  (China) 
recommemhtd  that  all  non-con;  (mergy- 
consnming  accessories,  such  as  lighting 
a.ssocial<;d  with  short-term  o|)ening  and 
closing  of  the  n;frig(;rator  door, 
n(;tworking  and  standby,  or  operation  oi 
the  deodori/.ing  system,  slionld  he  left 
out  and  not  included  in  the 
ineasnr(;ment  ol  daily  eoerg,Y 
consumption.  (( ihina.  No.  t()  at  p.  7)  In 
iiddition,  ( ihina  n;commeiided  that,  il  a 
mannlaclnrei  incimled  in  theii  piodnct 
litcnatnn;  inlormation  that  the  operation 
ol  some  limctions  wa.s  anxiliai  y  to  the 
elfective  operation  ol  the  reli  if'eiat  ion 
ei|nipment,  their  i;nei)>y  coieaonpt  ion 


won  Id  account  for  a  sinal  I  pi  i)|  tort  ion  of 
total  energy  consumption  and  could  he 
i;xclnded  liom  the  caicniat iitn  of  total  or 
citmhined  daily  (;n(;rgy  consnm|)tion. 

(( ihina.  No.  1 0  at  p.  4) 

In  respon.se  to  Zero  Zone’s  comment 
regarding  accounting  for  the  use  of  anti¬ 
sweat  heaters  at  high  hnmiditi(;s  in  the 
DOI'i  test  proc(;dnre,  I )()!•]  notes  that  its 
t(;st  |)rocedure  is  im;ant  to  ixipresent  an 
av(;rage  cycle  ofu.se.  The  amhi(;nt 
temperatures  required  in  the  DOI'i  test 
procedure  are  75  “F  and  45  percent 
relative  humidity.  Those  ambient 
conditions  apply  to  all  equipment  and 
are  meant  to  be  representative  of  the 
typical  installation  conditions  for  most 
commercial  refrigeration  equipment. 

DOE  does  not  believe  that  the  additional 
complexity  and  burden  associated  with 
testing  at  additional  or  different  ambient 
temperature  conditions  for  some 
equipment  is  justified  to  capture 
additional  use  of  anti-sweat  heaters. 

DOE  notes  that,  as  presented  in  section 
III. A. 5. c,  this  final  rule  establishes 
provisions  that  anti-sweat  door  heaters 
that  do  not  have  automatic  controls 
should  be  energized  when  testing  in 
accordance  with  the  DOE  test  procedure 
and  that  energy  use  due  to  anti-sweat 
door  heaters  that  have  automatic 
controls  will  be  captured  based  on  the 
control  algorithm  associated  with  the 
automatic  control  scheme. 

In  response  to  China’s  comment 
regarding  the  treatment  of  non-core  or 
auxiliary  accessories,  DOE  believes  that, 
to  a  large  extent,  the  provisions  adopted 
in  this  section  address  the  appropriate 
treatment  of  specific  non-core  and 
auxiliary  accessories.  DOE  notes  that,  to 
ensure  consistent  and  repeatable  testing, 
it  is  beneficial  to  adopt  specific  test 
provi.sions  for  the  treatment  of  specific 
accessories.  The  propo.sals  adopted  in 
this  te.st  procedure  final  rule  address 
specific  accessories  agreed  upon  as  a 
result  of  negotiations  between  DOE  and 
interested  parties.  DOE  does  not  believe 
ado])ting  more-general  juovisions  for 
the  treatment  of  "non-core”  acce.s.sori(;.s, 
as  .suggest(;d  by  China,  is  n(;ce.s.sary.  In 
addition,  DOI'i  h(;liev(;s  such  amhigiions 
provisions  may  result  in 
misinterpretation  and  lack  of 
consistency  in  implementation  of  the 
test  procedure.  Therefore,  t)()l'i  is  not 
adopting  provisions  lor  testing  of 
accessories  other  than  those  |)roposed  in 
tin;  ( tctoher  20  t  3  test  procedure  N(  )l’tC 
78  I'K  at  ()4:i0(.  08  (( )ct.  28,  70t;i). 

I).  thiiindiii)’  ol  'Test  tht.'ailts  and 
(  iertitied  t<atiii]’.': 

Till;  cm  lent  I )(  )Ti  ti;.';t  |iiocediiie, 
which  iiicoi  poiale.'i  hy  l  elerence 
piovi.';ions  Iroiii  Al^l  1200  2.000  and 
AIIKI  1200  2.010,  rei|iiiies  that  the 


calculated  daily  ener)'y  consiim|)tion 
(( il  )Ti(  i),  for  reinoti;  condensing, 
e(|iii|mi(;nt,  and  tin;  total  daily  energ.y 
consninptioii  (  Tl  )Ti(  i),  foi  self  contaiiii;d 
r(;rrig(;rat ion  (;qiiipni(;nt,  hi;  expres.sed  in 
terms  of  kilowatt  hours  (kWh)  per  day 
and  must  he  stated  in  incr(;ineiits  of  0.0 1 
kWh  p(;r  day.  ’This  is  consistent  with  the 
nnmh(;r  of  significant  fignr(;.s  i;xpr(;.ss(;d 
in  tin;  (;n(;rgy  cons(;rvation  standards 
list(;d  at  10  CFR  431.08. 

DOl'i’s  recjuiroments  for  caicniating 
te.st  results  and  certified  ratings  for 
covered  commercial  refrigeration 
equipment  are  found  at  10  CFR  431.64 
and  10  CFR  429.42,  respectively.  The 
DOE  test  procedure  currently  requires 
that  results  for  CDEC  or  TDEC  resulting 
from  testing  a  single  unit  be  rounded  to 
0.01  kWh  per  day.  In  the  case  where  the 
reported  value  is  derived  from  testing,  at 
least  two  or  more  units  should  be  tested 
pursuant  to  429.42  and  the  appropriate 
sampling  statistics  must  be  applied  in 
order  to  develop  the  represented  value. 
DOE  is  adopting  in  this  final  rule 
provisions  to  clarify  that  the  represented 
value  should  also  be  rounded  to  the 
nearest  0.01  kWh  per  day  after 
application  of  the  sampling  statistics. 

For  commercial  refrigeration  equipment 
rated  using  an  AEDM,  the  certified 
rating  must  be  derived  pursuant  to 
429.70  and  rounded  to  0.01  kWh  per 
day. 

In  the  October  2013  test  procedure 
NOPR,  DOE  proposed  to  clarify  10  CFR 
431.64  by  specifying  that  all 
calculations  in  the  DOE  test  procedure 
must  be  carried  out  using  raw,  measured 
values,  and  the  re.sults  from  the  te.sting 
of  a  single  unit  of  a  given  basic  model 
.should  bo  expressed  in  0.01  kWh  per 
day.  DOE  also  propo.sed  to  update  the 
language  at  10  C^FR  429.42  to  reflect  the 
same  rounding  requirements,  namely 
that  certified  ratings  be  expres.sed  in 
0.01  kWh  per  day  increments.  78  FR  at 
64308  (Oct.  28,  2013). 

In  respon.se  to  this  j)ro])o.sal,  Tranlsen 
.snggo.st(;d  that,  in  li(;u  of  l(;aving  an 
amhiguoiis  rounding  factor  that  may 
r(;snlt  in  incon.si.st(;nci(;s  h(;tw(;(;n 
iiiaiiiifacliirers  or  reporting  entities,  IK )Ti 
require  all  calculations  to  he  carried  out 
to  the  third  decimal  point  and  rimnding 
to  the  .second  decimal  point  for  the 
|mi  poses  oi  certification  and 
compliance  with  I )( )Ti’s  energy 
conservation  .'lanilai ils.  (  Ti anisen.  No. 

17  at  p.  ;t)  .Soiithern  .Store  T'ixliires 
commenteil  that  the  loimiliii)'  oi  te.';t 
le.'aill.':  and  the  raw  data,  per  A.SI  IK Al'i 
.Stanilanl  72.,  i.s  cai  l  ieil  to  one  decimal 
|ioiiil  and  shoiilil  he  coii.'a.'iteiil  with  tlii.'i 
le.'il  proceilme.  (.Simthern  .Store  T'ixliire.';, 
I'lihlic  Meet  i  11)’ 'Traii.'aa  i pt ,  No.  7  at  p. 
!(>!>) 


I''r(l<;riil  Ki;f^isU;i/ Viil.  ’/*),  No.  ’/(i  /  Moiidiiy,  Apiil  XI,  X()  I'l  /  Kiilos  and  l<o}’,idal  ions 


Timi 


III  i(!.s|i(iii.si!  Ill  .Siiiillirni  Sliini 
I'ixliiiii.s'  ciiiiiiiiiail  ni)',ardiiif',  valiir.s  in 
ASI  IKAI'l  7X  XODT)  that  arn  carried  to  tin; 
lir.sl  decimal  |ioiiil,  I )( )l‘i  iiote.s  that 
|)re.ssiire  and  lein|)eralnre  measniemenls 
are  specilied  to  the  lies!  decimal  |)oinl 
and  re|)orting  these  values  to  the  third 
decimal  |)oinl  may  he  ina|)|iro|)riate. 

I  lowever,  these  values  are  not  used 
directly  in  the  calculation  oi  'I'DI'Xi  or 
(iDI'X;,  and  the  nnmhijr  oi  significant 
digits  past  the  decimal  is  not  relevant. 
For  these  quantities,  the  ninnher  of 
significant  digits  to  he  carried  through 
calculations  is  dictated  by  the  number 
of  significant  digits  in  the  value  as  a 
whole,  and  at  least  three  significant 
digits  are  expected  for  all  these 
quantities. 

In  this  final  rule,  DOE  is  not 
modifying  the  proposal  presented  in  the 
October  2013  test  procedure  NOPR,  and 
is  adopting  in  this  test  procedure  final 
rule  language  that  all  calculations  in  the 
DOE  test  procedure  must  be  carried  out 
using  raw,  measured  values  and  the 
results  from  the  testing  of  a  single  unit 
of  a  given  basic  model  should  be 
expressed  in  0.01  kWh  per  day. 

7.  Testing  at  the  Lowest  Application 
Product  Temperature 

In  the  2012  test  procedure  final  rule, 
DOE  establishes  provisions  for  testing 
equipment  that  is  not  capable  of 
achieving  the  prescribed  rating 
temperature  for  its  respective  equipment 
class;  38  °F  (±2  °F)  for  commercial 
refrigerators,  0  °F  (±2  °F)  for  commercial 
freezers,  and  —  15  °F  (+2  °F)  for  ice¬ 
cream  freezers.  77  h’R  at  10320  (Feb.  21, 
2012).  This  equipment  includes,  for 
example,  floral  cases  and  ice  storage 
cases,  which  do  not  have  operating 
temperatures  that  are  low  enough  to 
meet  their  respective  rating  temperature 
requirements.  The  2012  test  procedure 
amendments  .specify  that  such 
ecpiipment  must  be  te.sted  at  its  LAPT, 
instead  of  the  specified  rating 
temjierature  for  its  given  ecpiipment 
cla.ss.  77  FR  al  10320  (Fob.  21, 2012). 

I )( ll'i  regulations  at  1 0  ( IFK  431  .(>2 
define  I.AP'l'as  the  integrated  average 
temperature  closest  to  the  specified 
rating  temperatnre  for  a  given  |)iece  of 
equipment  achievable  and  repeatable 
such  that  the  I  AT  of  a  given  in  lit  is 
within  I  2  "F  ol  the  average  III  all  lAT 
valne.s  lor  that  basic  model,  fin  cases 
wilb  t bermi i.slats.  Ibis  will  be  Ibe  liiwest 
Ibermii.slal  set  |iiiinl. 

a.  I  tel  i  II  it  ii  III  iil  l.iiwesi  Applical  inn 
I’riiibict  remperal  me 

III  I  be  (  tel  libel  7.1)  I  .'t  lest  pi  need  me 
N(  )I*K,  I )(  tl'A  lai  i  lied  Ibe  del  in  it  inn  ami 
iiiteiil  III  Ibe  I.AI'  T  lor  ei|iii|imeiil  Ibal 
caiiiiiil  maiiilaiii  Ibe  prescribed  raliii)', 


lemperalnre.  78  FK  al  84;il)8  lit)  (( )cl. 

7.8,  7.0  I  3).  riial  is,  I )( )E  specified  Ibe 
I.AP  T  is  Ibe  lowest  lemperatnre  al 
wbicb  a  g,iven  basic  model  is  capable  of 
o|ierating,  and  e(pn|imenl  rated  under 
Ibe  LAPT  |irovisions  nmsi  be  tested  in 
accordance  wilb  all  Ibe  reipiiremenls  of 
Ibe  DOl'itest  |)rocednre,  except  tbal  tbe 
rating  temperature  for  this  ecpiipment 
will  lie  the  LAPT  and  the  lA'l'  measured 
during  the  lest  will  he  within  ±2 "F  of 
the  LAPT  instead  of  within  ±2”F  of  the 
])resc:rihod  rating  temperature  for  that 
ecpiipment  class.  DOE  acknowledged 
that  the  lowest  operating  temperature 
for  a  given  unit  may  vary  slightly  for 
specific  units  tested  under  a  given  basic 
model  due  to  manufacturing  tolerances, 
refrigerant  charge,  or  other  minor 
differences  among  units  of  a  given  CRE 
basic  model.  However,  the  LAPT  should 
be  specified  such  that,  if  DOE  were  to 
select  a  representative  unit  of  this  model 
randomly  to  test  for  compliance 
purposes,  DOE  would  be  able  to  test  the 
unit  by  setting  the  unit  to  operate  as 
cold  as  possible  and  achieve  an 
integrated  average  temperature  that  is 
+2°F  of  the  LAPT.  78  FR  64308-09  (Oct. 
28,  2013). 

In  response  to  DOE’s  proposed 
clarification  of  LAPT  in  the  October 
2013  NOPR,  interested  parties  had 
several  suggestions  regarding  the 
definition  of  LAPT.  Traulsen 
recommended  the  following 
clarification  to  the  LAPT  definition:  The 
term  “LAPT”  is  attained  by  adjusting 
the  unit  thermostat  to  the  lowest 
operating  temperature  where  the  “lAT” 
is  maintained  at  a  condition  of  +2  °F 
over  the  duration  of  the  test  procedure. 
The  LAPT  value  is  equal  to  or  greater 
than  the  rating  temperature  based  on 
refrigeration  system  capacity  or  lowe.st 
po.ssible  thermo.stat  set  point.  (Traulsen, 
No.  15  at  p.  3)  llussmann  recommended 
that  DOE  change  the  definition  of  LAPT 
for  remote  equipment  without  a 
thermostat  from  “adjusted  dew  jioiiit” 
to  “dew  jioini,”  since  that  is  what  is 
controlled  in  a  test  enviroiiment. 
Ilussmami  also  .stated  that  it  believed 
the  LAPT  .shiiiild  not  he  below  Ibe 
maiMiiacliirer’.s  lowest  specified 
operating  teiiqierat lire  and  tbal  testing 
of  Ibe  I.AP'I'  as  Ibe  “l(anp(!ialnie 
aebieved  witb  tin;  adjnslnd  (low  point 
l(anpnralnrn  (a.s  dclined  in  Al  ll\l 
.blandani  17.1)11  (I  I*)  7011))  .sol  to 
dog, ions  colder  Ilian  Ibal  rc(|nircd  to 
maintain  Ibn  inanniactmcis  lowest 
specilied  opeialing,  leinperalnre”  will 
only  re.snil  in  an  mi.sncce.s.sinl , 
nmepealable,  non  steady  .stale  lest  due 
to  excessive  ice  build  np  on  tbe 
evapoi'aloi  coil.  (I  Ins.sinann,  No.  I  I  al  p. 
:i) 


I )( )l'i  a|)pteciales  Ibe 
recominendal ions  snbinilled  by 
interested  parlies  regarding  tbe 
definition  and  specification  of  I.AP  T. 
.Specifically,  I )( )l'i  believes  Ibat 
Tranlsen’s  recommended  language  is 
generally  incor|ioraled  into  tbe  existing 
definilion  and  |)rocednre  propo.sed  in 
the  October  2013  le.st  procedure  NOPK. 
Further,  DOE  notes  that  the  term 
“LAPT”  should  he  defined  .so  as  to 
describe  the  characteri.stics  and 
.specification  of  the  lowe.st  lATa  (]RE 
basic  model  is  capable  of  achieving, 
rather  than  the  procedure  for 
determining  LAPT,  which  is  described 
in  the  relevant  section  of  10  CFR  431.64. 
DOE  also  notes  that  the  LAPT  for  a 
given  CRE  basic  model  does  not  have  to 
be  “maintained”  throughout  the  test 
procedure,  but  rather  the  lAT  resulting 
from  conducting  the  test  procedure 
should  be  within  ±2  °F  of  the  specified 
LAPT. 

In  addition,  in  response  to 
Hussmann’s  recommendation  regarding 
the  LAPT  provisions  for  remote 
equipment  that  does  not  have  a 
thermostat,  DOE  agrees  with  Hussmann 
that  it  may  be  more  appropriate  to 
specify  the  dew  point,  as  opposed  to  the 
adjusted  dew  point  for  remote 
equipment.  AHRI  1200-2010  defines  the 
dew  point  as  the  refrigerant  vapor 
saturation  temperature  at  a  specified 
pressure.  This  corresponds  typically  to 
the  temperature  in  the  evaporator. 
Conversely,  the  adjusted  dew  point  is 
defined  in  AHRI  1200-2010  as  a 
temperature  lower  than  the  actual  dew 
point  to  account  for  suction  line 
pressure  losses  and  represents  the 
.saturated  suction  temperature  at  the 
c:ompro.ssor.  This  is  more  representative 
of  the  refrigerant  temperature  entering 
the  compre.s.sor  and  is  the  value  used  to 
specify  comjire.ssor  performance  for  the 
jnirpo.ses  of  determining  the  CDEC  for 
remote  ca.ses  in  AHRI  1200-2010.  AHRI 
1200-2010  further  sjiecifies  the  adjusted 
dew  point  a.s  2“F  lower  than  the 
evaporator  dew  point  for  commercial 
refrigerators  and  3‘'F  lower  than  the 
evaporator  dew  |)oinl  for  commercial 
freezers,  when  applying  standardized 

as. snm|)lion.s  regarding  condensing  rack 
pertorinance  (see  Table  I  in  section  .5, 
“Kaling  Keipiiremenls  lor  Kemole 
(iommercial  Feb  ig, crated  Di.splay 
Merebandisers  and  .Storag,e  ( iabinets,”  ol 
AIIFI  l!UIII  7.1)  III).  Wbile  Ibe  dew  point 
and  Ibe  adjusted  dew  point  are 
dependent  on  one  aiiotber,  I )(  )l'i 

at.  knowledges  Ibal  Ibe  dew  point 
controls  tbe  inlisiial  rebig, i!rali!d 
liMiqiiMalmit  ibreclly  anil  i.s  wbat  i.s 
diri’illy  i:onli'olli<il  in  a  lit.sl 
i;nviroinni>nl.  I )(  )l'i  nole.s  Ibal  .spi!cilying, 
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the  dew  point,  rather  than  the  adjusted 
dew  point,  as  5  degrees  helow  that 
required  to  maintain  the  manufacturer’s 
lowest  specified  operating  temperature 
will  not  change  the  resultant  LAPT 
value  for  remote  equipment,  as  the  two 
values  are  dependent  on  one  another. 
Specifically,  the  adjusted  dew  point  is 
specified  as  3  °F  lower  than  the  dew 
point  for  commercial  freezers  and  ice¬ 
cream  freezers  and  2  °F  lower  than  the 
dew  point  for  commercial  refrigerators. 

In  response  to  Hussmann’s  comment 
that  specifying  the  adjusted  dew  point 
as  5  degrees  colder  than  that  required  to 
maintain  the  manufacturer’s  lowest 
specified  operating  temperature  will 
result  in  internal  refrigerated 
temperatures  that  may  be  lower  than  the 
manufacturer’s  lowest  specified 
operating  temperature,  which  could 
lead  to  ice  buildup  on  the  evaporator 
coil,  DOE  acknowledges  that  this  may 
be  a  concern  but  notes  that  this  may  be 
an  issue  for  only  a  small  number  of 
basic  models.  If  a  model  is  not  able  to 
operate  consistently  at  a  temperature  5 
degrees  below  the  dew  point  required  to 
maintain  the  manufacturer’s  lowest 
s])Ocified  ojiorating  temperature,  a 
manufacturer  must  reqiuist  a  test 
])r()(:(!dure  waiver. 

DOI'l  notes  that  it  ado|)t(Ml  such 
language  in  tin;  21)12  test  |)roce(lure 
final  rule  tn  (uisnre  that  tlx;  achieved 
I.AI’T  i(!pr(iS(!nt(!(l  a  conservative  rating 
for  remote  (;(|ni|)inent.  I )( )l'i  helieved 
this  was  n(;c(!s.sary  hecanse  the  internal 
reli  igeratitd  t(;in|)(;ral nre  lor  remote 
t!(|ni|nnenl  is  so  variahh;  and  depemlent 
on  the  Kanole  conden.sing  lack  capacity 
and  opmat  ion.  77  FK  at  I  (i;<()!>  (Feh.  7. 1 , 
7.1)  1  7).  I )(  )!■;  is  reinclani  to  revise  the 
I.AI’T  ioi  remote  e(|nipment  wilhoni  a 
thenno.slat  as  the  dew  point  re(|nired  to 
achieve  the  necessary  inle]>, rated  average 
lemperatnre  in.side  the  case  lor  that 
hasic  model.  As  recommended  hy 
I  Inssmann,  this  approach  would  allow 
mamdact nrers  to  specify  virtnally  any 
temperature  as  the  I.AI’ T  lor  a  g,iven 
( iUI'i  hasic  model,  including  a 
temperature  not  representative  of  the 
lowest  temperature  the  ( iKI'i  model  can 
achievi!.  As  such,  I )( ll'i  is  adopting 
language  that  continues  to  estahlish  the 
I.AI*'!'  for  remoti!  (Hinipment  without  a 
thermostat  ha.scul  on  s])(!cifving  llu;  dew 
j)oint  as  .'i  dogrnos  hidow  the 
iem})oraturo  required  to  maintain  the 
lowe.st  specified  operating  temperature 
of  that  equipment. 

h.  Incorporation  by  Reference  of 
ASHRAE  72-2005 

Although  ASHRAE  72-2005  is 
currently  evoked  as  the  DOE  method  of 
test  through  DOE’s  incorporation  by 
reference  of  ARI  1200-2006  and  AHRI 


1200-2010  as  the  test  procedure  for 
commercial  refrigeration  equipment, 

DOE  has  never  specifically  incorporated 
by  reference  ASHRAE  72-2005.  Due  to 
the  explicit  reference  of  ASHRAE  72- 
2005  in  the  proposed  definition  of  LAPT 
in  the  October  2013  test  procedure 
NOPR,  DOE  proposed  to  incorporate  by 
reference  ASHRAE  72-2005  at  10  CFR 
431.63.  78  FR  at  64309  (Oct.  28,  2013). 

In  response  to  DOE’s  proposal  to 
incorporate  by  reference  ASHRAE  72- 
2005,  ASHRAE  recommended  that  DOE 
update  the  reference  of  ANSI/ASHRAE 
72-2005  to  the  2013  edition  of  this 
standard.  (ASHRAE,  No.  8  at  p.  1)  DOE 
notes  that,  at  this  time,  a  new  edition  of 
ASHRAE  72  is  not  available.  DOE  is 
aware  that  ASHRAE  72  is  intended  to  be 
published  soon,  but  DOE  is  not  electing 
to  delay  publication  of  this  final  rule  to 
accommodate  ASHRAE’s  publication 
timeline.  When  a  new  edition  of 
ASHRAE  72  is  available,  DOE  will 
review  the  revised  test  protocol  and 
consider  amending  DOE’s  test 
procedure  to  reference  the  updated 
ASHRAE  72  version,  as  appropriate. 

8.  Olarifications  in  Resjionse  to 
lnterj)retations  to  AHRI  1200-2010 

'I’lu!  2012  test  jiroccuinre  final  nde 
amends  the  DOl'i  te.st  |)ro(:(ulnr(!  for 
commercial  refrigeration  e<|nipment  to 
reference  AIIKI  1200  2010  as  tlu! 
method  of  test  to  he  used  as  ol  the 
compliance  date  of  the  amended 
standards  estahl ished  published  in  the 
March  20t^  energy  conservat ion 
standards  final  rule.  77  I  K  at  107.05 
107.01)  (Feh.  21, 7.017.);  70  FK  1777.6, 
177:M  (Mm  .  7.6,  7.1)  M). 

In  t  he  ( )cloliei  7.0  1 .1  lesl  pi  need  m  e 
NOPK,  l)()f;  di.scn.s.sed  five 
inlei  prelalions  lo  Al  IKI  17.00  7.010  thal 
AIIKI  had  lecenlly  |mhli.shed.  AIIKI 
issued  intei  pielal  ions  I  lhrong,h^  lo 
AIIKI  1700  7.0  1 0  lo  clai  i  fy  I  he  mirlhod 
Ioi caicniat  ion  ol  ri  )A.  Intel  pielal  ion  !> 
lo  AIIKI  1200  2010  clarifies  the 
approach  lor  testing,  commercial 
refrig,eral ion  e(|nipmenl  with  two 
independent  relrigeration  sections.  78 
FK  at  64:i00  64310  (Oct.  28,  201.3).  In 
the  ( )cloher  201 .3  lesl  procixlnre  NOPK, 
1)01':  pre.sen led  its  belief  I  hat  iheTDA 
should  he  nusisured  as  the  “projected 
visible  area’’  and  discussed  how 
Interpretations  1, 3,  and  4  were 
cousi.stent  with  this  method. 
Specifically,  Interpretation  1  specifies 
that  TDA  should  not  include  any 
transparent  areas  where  the  view  is 
blocked  by  solid  features.  Interpretation 
3  describes  how  to  treat  silk  screens  and 
other  semi-transparent  coverings  on 
transparent  doors  or  panels,  and 
Interpretation  4  provides  guidance  to 
determine  the  area  and  length  of 


commercial  refrigeration  equipment 
with  curved  fronts.  DOE  did  not 
propose  further  clarification  of  the  DOE 
test  procedure  beyond  the  definition  of 
“transparent”  proposed  in  section 
III.B.2.a  of  the  October  2013  test 
procedure  NOPR,  believing  that  the 
existing  test  instructions  contained  in 
ARI  1200-2006,  AHRI  1200-2010,  and 
the  DOE  test  procedure  were  sufficient 
to  specify  clearly  how  to  calculate  TDA 
for  cases  with  solid  features  covering 
portions  of  projected  area  or  for  cases 
with  non-rectangular  geometries.  78  FR 
at  64310  (Oct.  28,  2013).  However,  DOE 
found  Interpretation  2,  which  includes 
solid  features  in  the  calculation  of  TDA 
such  as  door  frames  and  mullions,  to  be 
inconsistent  with  DOE’s  method  of 
calculating  TDA.  DOE’s  proposed 
method,  comments  received  by 
interested  parties,  and  DOE’s  responses 
are  laid  out  in  more  detail  in  section 
1II.A.9. 

DOE  also  reviewed  Interpretation  5, 
which  clarifies  the  method  for 
evaluating  commercial  refrigeration 
equipment  with  more  than  one 
refrigerated  .section,  and  found  that 
AHRl’s  lntorj)retation  5  is  consi.stent 
with  the  DOE  test  proccxlure  for  these 
.systems,  as  sjiecified  at  11)  CFR 
431 .66(d)(2)(i),  which  explains  how  lo 
te.st  commercial  refrigeration  e(|nipment 
with  more  than  one  refrigerated 
com  I  tail  men  I  or  section.  78  FK  al  64.3  1 1) 
(Oct.  28,  2l)i:t). 

In  res|ionse  lo  I )( Ifi’s  discussion  ol  the 
Al  IKI  inlei  prelal ions  in  the  ( )cloher 

7.1)  I  3  lesl  procedme  N1  )I‘K,  1  ihina 
iccommended  adding,  clai  ilyin)’ 
l.'nig,nag,e  lo  .specify  how  lo  ealenhile  Ihe 
Tl  )A  lorcni'ved  li'oni  cases  and 
.'ai)')'esled  lhal  Ihe  TDA  loi  I  ht;s(!  case;: 
ho  h:i;:ed  on  Ihe  clhslive  piiijechMl  :ii(;:i. 

(I  ihimi.  No.  Ill  :il  p.  3) 

I )( )F  ;icknowle(lg,e.s  ( ihimi’s  sng,g,eslion 
t  h:il  I  he  I )(  if:  lesl  proc<;d  me  pi'ovide 
moo;  (ixplicil  g,nid:mce  lor  how  lo 
c:dcnhil(!  Tl  )A  loi  (::i.':es  will)  nnicpie, 
non  recl:mg,nl:n  g,eom(;t i  i<;s.  I )( il'i  nolt;;; 
lli.'il  AIIKI  lnler|)relalion  4  hiys  out 
cle:ii  ly  I  he  :ippro<ich  lor  doing  so.  I )( )!'! 
discnssiid  this  :ippro:ich  in  IIm;  ( )ctoher 

7.1) 13  lesl  procednn;  NOI’K  and 
detiM'iniiKul  that  it  was  consistent  with 
tlu;  DOI'i  test  procedure  and  did  not 
need  clarification.  78  l'’R  at  64310  (Oct. 
28,  2013).  However,  based  on  China’s 
r(;(iuest,  DOE  notes  that  some  interested 
jiarties  may  find  additional  clarification 
useful.  As  such,  DOE  is  adopting 
additional  clarification  in  the  DOE  tost 
procedure  for  cases  with  curved  front 
geometries. 

DOE  notes  that,  on  October  1,  2013, 
ANSI  approved  a  revised  edition  of  the 
AHRI  1200  test  procedure,  AHRI  1200- 
2013,  which  incorporates  a  new  graphic 
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to  Appendix  D  describing  the 
measurement  of  TDA  for  cases  with 
curved-fronts  and  adds  language 
clariiying  the  calculation  of  the  height 
dimension  (Dh).  Specifically,  AHRI 
1200-2013  specifies  that  the  dimension 
L  shall  be  taken  as  the  arc  length  of  the 
curves  section  of  visible  product  area. 
AHRI  1200-2013  also  adopted  language 
to  Appendix  D  that  reads  “when 
measuring  Dh,  only  the  visible 
dimension  shall  be  considered.  Opaque 
door  frames,  light  shades,  non¬ 
transparent  silk  screens,  and  the  like 
that  impede  visibility  shall  be  excluded 
from  the  measurement.”  AHRI  1200- 
2013  did  not  make  any  other  changes  to 
the  methods,  nomenclature,  or  layout  of 
AHRI  1200,  and  is  otherwise  consistent 
with  ARI  1200-2006  and  AHRI  1200- 
2010,  the  test  procedures  currently 
incorporated  by  reference  into  the  DOE 
test  procedure. 

In  the  2012  test  procedure  final  rule, 
DOE  incorporated  by  reference  AHRI 
1200-2010  as  the  test  procediire  for 
commercial  refrigeration  equipment 
manufactured  on  or  after  the 
coinjiliance  date  of  the  amended  energy 
conscirvation  .standards  adopted  in  th(! 
Marcli  2014  eiungy  conservation 
standards  final  rnlc!. '  '  77  EK  at  1020.6, 
10306  00,  10316-21  (Eel).  21,  2012);  70 
I'K  17726,  177.34  (Mar.  26,2014).  DOh; 
also  maintained  llie  incoi poiation  liy 
relerence  ol  AEI  1200  200()  loi 
e(|ni|)inenl  certified  piior  to  Marcli  26, 

20  17.  77  I  K  at  10316  1  0320  (I 'eh.  2  I , 
!M)I2).  In  die  2012  le.sl  procedure  iiiial 
ride,  I )(  )l'i  d  iscii.s.sei  I  I  lie  clianp,e.s  made 
lielween  AKI  1200  2.00(i  and  Al  IKI 
I  !t00  !tOIO  as  incliidiii)',  liolli  editorial 
and  Ini.linical  clian)’,es  to  |  I )  the 
c(|nipnienl  class  m inieni :lal  in e  used 
williin  die  test  procedure;  (2.)  die 
inlefnaled  avera)',e  raliii)’,  lemperaliire  lor 
ice  cream  Iree/.er.s;  and  (.3)  die  melliod 
III  normal i'/.i  11)',  and  report i ii)',  n n it.s  lor 
eipiipmenl  ener)’,y  consnnipl ion.  77  I  K 
al  102.06  (Eel).  2.1,  2.012).  AIIKI  12.00 
2.01.3  diders  Ironi  Al  IKI  12.00  2.010  in 
ado|)ling  ( I )  a  new  delinilion  ol 
“I rans|)arenl  snrlace,”  wliicli  is  a 
SIM  lace  willi  a  niinimmn  of  (>6  |)ercent 
light  Iraiismission  or  66  percent  clear 
snrlace;  (2)  a  new  .stalenienl  in 
Ajipendix  I)  specifying  that  when 


In  till!  2012  Inst  |)riii:i!(liirit  finiil  ruin,  OOi; 
)iilii))tn(l  ii  .sjKK'.ific  (Inin  (|nininry  1, 2010).  which 
wns  thn  aniicipaind  coiiipliancn  (lain  for  any 
.standards  amnndnd  as  a  rnsnil  of  thn  on)>oin)>  CRK 
nnnrgy  consnrvation  standards  rulninaking  (l)ocknt 
No.  l':i':Rl';-2010-HT-S'ri)-()003).  llownvnr,  DOK 
discussed  in  the  preamble  to  the  2012  test 
jirocedure  final  rule  that  the  intent  was  to  require 
compliance  with  the  test  procedure  amendments 
adopted  in  that  final  rule  consistent  with  the 
compliance  of  any  new  or  amended  standards.  77 
I’R  10292,  10295,  10308-9,  10318-21  (Feb.  21, 
2012). 


calculating  Dh  only  the  visible 
dimension  shall  be  considered;  and  (3) 
an  additional  figure.  Figure  D18, 
providing  clarification  regarding  the 
calculation  of  TDA  for  radius  cases  with 
transparent  sides. 

DOE  finds  the  amendments  adopted 
in  AHRI  1200-2013  to  be  generally 
consistent  with  the  DOE  test  procedure 
for  commercial  refrigeration  equipment, 
except  DOE  finds  the  need  for 
additional  clarity  surrounding  the 
description  of  how  TDA  is  to  he 
calculated  for  radius  cases  the  definition 
of  “transparent  surface.”  For  radius 
cases,  DCDE  maintains  that  TDA  shall  he 
calculated  as  the  projection  of  visible 
product,  as  described  in  section  III.A.9. 
To  clarify  the  method  for  calculating 
TDA  for  equipment  with  curved-front 
geometries,  DOE  is  adopting  a  new 
figure  specifying  the  dimensions  Dh,  L, 
and  area  Ae  are  to  be  determined  as 
planar  projections  of  the  area  of  visible 
jiroduct  when  viewed  at  an  angle 
normal  to  the  transparent  area  for  radius 
cases.  Regarding  the  definition  of 
“transparent  .surface,”  as  discussed  in 
section  III. A. 2. b,  DOE)  adojits  a 
definition  of  “transparent”  based  on  a 
light  transmittiince  of  46  percent  when 
measured  in  accordance  with  A.STM 
.Stamlard  E  1064  66  (Keapproved  2000). 

0.  ( llarilical ion  of  Met hodiilogy  lor 
Measuring  Tolal  Display  Area 

I )( )l'i  uses  ri  )A  III  ilelei  iiiiiie  Ihe 
applicahle  pel  liii  iiiaiice  stamlanl  liii 
leimile  comleiisiii)',  ciimmeicial 
leli  i)',ei'aliiiii  eipiipmeiil  with 
I I'.'iii.spareiil  iliior.s  iii  mi  iloiii.s. 

Appendix  Diil  AKI  12.00  2.00l>  ami 
AIIKI  I  !’.00  2.0  I  O,  as  i  III  :i  II  pi  II  aleil  liy 
releieni  i!  liy  I )(  )l'i  al  I  0  (  if  K  43  I  ,li;i. 
provides  a  deliiiil ion  and  i ii.';! i in  I ii ms 
on  deleniiiiiiii)',  ri  lA.  Al  IKI  12.00  2.013 
inovides  Ihe  same  deliiiiliim  and 
iiislinclions,  and  specilies  lhal  when 
calcidaliii)’,  I  )|,  only  Ihe  visible 
dimension  shall  he  con.sidei ed,  an 
addilional  li)',ine,  Eigjiie  1)16,  provides 
c lari  Meat  ion  regardiii};  I  he  caicniation  ol 
Tl  )A  lor  radius  ca.ses  wilh  IransparenI 
sides.  Apiiendix  I )  of  AKI  1200  2006, 
AIIKI  1200  2010, and  AIIKI  1200  2013 
defines  TDA  as  follows: 

'‘Toliil  l)i.s|)liiy  Aren  (TDA)  i.s  llie  sinii  of 
the  jirojecled  nren(.s)  for  visible  jirodnct.” 

Moreover,  Appendix  1)  provides  a 
general  equation  for  calculating  the 
“projected  area(.s),”  in  the  form  of: 

TDA  =Dh*L  + Ae, 

Where: 

Ac  =  Projected  area  from  visible  product 
through  end  walls 

Dh  =  Dimension  of  projected  visible  product 
L  =  Length  of  Commercial  Refrigerated 
Display  Merchandiser 


Figures  D1  through  D16  of  Appendix 
D  of  ARI  1200-2006,  AHRI  1200-2010, 
and  AHRI  1200-2013  provide 
instructions  on  the  measurement  of  Dh, 

L,  and  Ae  for  various  geometries  of 
commercial  refrigerated  display 
merchandisers.  These  figures  show  that 
TDA  includes  only  those  areas  through 
which  displayed  product  is  visible  for 
the  Ac  and  Dh  dimension,  irrespective  of 
the  presence  of  other  transparent  areas 
through  which  product  cannot  be 
viewed.  As  Interpretations  1,  3,  and  4  of 
AHRI  1200-2010  and  the  amendments 
adopted  in  AHRI  1200-2013  make  clear, 
the  converse  is  also  true — areas  of  the 
product  zone  that  cannot  be  viewed  as 
part  of  a  direct  projection  through  a 
transparent  area  are  not  to  be  included 
in  any  measurement  of  Dh.  The  term 
“direct  projection”  refers  to  the  view  at 
an  angle  perpendicular  to  the  plane  of 
product  presentation  (facing  area).  ARI 
1200-2006,  AHRI  1200-2010,  and  AHRI 
1200-2013  all  define  the  third  variable, 
“L”,  as  the  “length  of  commercial 
refrigerated  display  merchandiser.” 
However,  Ajipendix  1)  contains  no 
figures  or  illustrations  instructing  a  u.ser 
how  to  jierfonn  this  measurement. 

In  (he  Ocloher  2013  lest  jirocednre 
NOEK,  doe:  di.s(:n.s.se(l  the  calculation  of 
I  DA  for  various  (iKEi  models  and,  at  the 
piihlic  meeling  jiresenled  figures,  to 
illnsirale  Ihe  concept  that  the 
measnremenl  of  TDA  in  practice  .should 
III!  cousisleui  wilh  il.s  defiuiliou  a.s  Ihe 
"dimeusion  ol  projccled  visible 
pi'oducl.”  (D(  )Ei,  No.  3  al  pp.  66  7  1) 

I )(  )l'i  clarified  lhal  Ihi;:  included  Ihe 
dimen.sioii  I.,  which  conespouds  In  Ihe 
lolal  leu)',lh  ol  Ihe  I raii.spai eiil  aiea  ol  ihe 
meichamlisei  lhrou)’,h  which  prodiicl 
can  lie  .seen;  aiea;;  ol  opaque  malerial 
lhal  overhau)',  Ihe  producl  /.one  ami  well 
a.s  a  lea  .s  o  I  liaii.spaieiil  maliirial  lhal  do 
nol  pidj<!cl  u|ion  a  /.one  occupied  liy 
producl,  .should  mil  he  included  in  lids 
len)',lh.  To  clarily  Ihe  calculalioii  ol 
Tl  )A,  D(  )l'i  proposed  lo  .idd  clarilyiii)’, 
lexi  and  li)',nies  lo  Ihe  lirsi  procedmi! 
explaiiiiu)’,  lhal  Ihe  measnreuu!nl  of 
Tl  )A  should  he  rejiresenlalivc!  of  Ihe 
"dimeusion  of  projechid  visible 
jirodnct”  ami  that  no  ojiacpie  malerials 
or  areas  of  trans|)arent  material  Ihrough 
which  jirodnct  cannot  he  viewed  should 
he  included  in  the  calculation  of  TDA. 
76  ER  at  64310-64312  (Oct.  26,  2013). 

In  resjKinse  to  DOE'.’s  jirojio.sal  to 
clarify  the  method  of  calculating  TDA, 
DOE]  received  several  comments  from 
interested  parties  objecting  to  DOE’s 
interpretation  and  offering  .suggestions 
for  other  methods  of  calculating  the 
dimension  L  when  determining  TDA  of 
a  CRE  basic  model  with  transparent 
doors  or  no  doors.  AHRI,  Hill  Phoenix, 
Hussmann,  and  Zero  Zone  disagreed 
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with  doe’s  definition  of  the  length  of  a 
commercial  refrigerated  display 
merchandiser  and  stated  that  industry 
has  always  treated  the  length  “L”  as  the 
“length  of  the  commercial  refrigerated 
dis])lay  merchandiser’’  from  inside  wall 
to  inside  wall,  disrcigarding  the  j)res(!nc(! 
of  non-trans])arent  mnllions  and  door 
frames.  Al  IRI,  Hill  IMioenix,  I  In.ssmann, 
and  /.(ii'o  /.one  liirlher  helicwed,  and 
provided  (piantilalivc!  jiistificalion  to 
sn|)|)ort,  that  DOl'iimist  liave  used  case 
length  in  tlie  engineering  analysis  lor 
the  2()l)t)  and  the  current  rnlemaking. 
(l)o<;k(!t  No.  Id'KI';  20  1 2-1$  T-.SII )  0002) 
TIm;  connnenters  stat(;d  it  is  impo.ssihle 
to  havt;  a  typical  .20  inch  hy  (>7  inch 
door  havi!  1.2  si|nare  i(M;t  ol  I  DA  witliont 
including,  the  mnllions  and  door  li.inuts 
and  pi(ivi(l(!<l  analysi.s  to  sn|)port  this 
viewpoint.  I  In;  connnenters  iidchsl  that 
nsi ng,  ri  )A  as  I )( )!■;  (hiscrihed  in  the 
( tctoher  201 .2  t(!st  procedure  N(  )I’K 
inslt;ad  ol  case  hmg,lh  wonid  ksIiici!  the 
.standard  hivel  hy  10  to  12. !i  pcncenl. 

(Al  IKI,  No.  I  r>  at  pp.  1  ;t;  I  till  I’hoenix, 
No.  I  2  at  pp.  2-l>;  I  Inssinann,  No.  II  al 
pp.  2  4;  /.ero  /.one,  No.  Ut  at  p|).  .2  4) 

I  In.ssmann  ex|)res.se(l  concern  that 
changing  the  method  for  caicniating 
'I  DA  without  changing  IIk;  .standards 
wonid  unfairly  |)enali/.e  mannfacliirers. 

(I  Inssinann,  I’lihlic  Meeting 'I'ranscri])t, 
No.  7  at  p.  190) 

Arneg  and  Zero  Zone  commented  that 
the  TDA  is  dependent  on  the  distance 
the  observer  is  located  from  the  door 
and  their  orientation  of  viewing.  (Arneg, 
Public  Meeting  Transcript,  No.  7  at  p. 
196;  Zero  Zone,  Public  Meeting 
Transcript,  No.  7  at  pp.  196-198) 

To  be  consistent  with  current  industry 
practice  and  DOE’s  energy  conservation 
standard  rulemaking  analysis  (Docket 
No.  EERE-2010-BT-STD-0003),  AHRI, 
Hill  Phoenix,  and  Hussmann  suggested 
that  DOE  use  the  interior  refrigerated 
length,  calculated  from  inside  wall  to 
inside  wall,  except  for  when  a  case  has 
greater  than  5  inches  of  non-transparent 
area.  For  CRE  models  with  more  than  5 
inches  of  non-transparent  length  in  the 
dimension  L,  the  commenters 
recommended  that  DOE  use  total  length 
of  transparent  area  plus  5  inches.  (AHRI, 
No.  15  at  pp.  1-3;  Hill  Phoenix,  No.  13 
at  pp.  2-6;  Hussmann,  No.  11  at  p.  4) 

Zero  Zone  recommended  that  DOE 
adjust  the  energy  conservation  standard 
to  account  for  the  reduction  in  TDA 
associated  with  not  including  the  door 
frames  and  mullions  in  the  calculation 
of  TDA.  If  DOE  elects  not  to  adjust  the 
energy  conservation  standard 
commensurate  with  the  change  in 
calculation  of  TDA,  Zero  Zone 
recommended  that  DOE  not  alter  the 
calculation  of  TDA  from  that  assumed 
in  the  engineering  analysis  for  the 


ongoing  energy  conservation  standard 
rulemaking  (Docket  No.  EERE-2010- 
BT-STD-()003)  and  noted  that  the 
market  place  will  sort  out  the  value  and 
utility  of  equijuneut  that  has  more  or 
loss  visible  product.  (Zero  Zone,  No.  18 
al  p.  4)  Zero  Zone  suggested  that  DOE 
iucor|)orate  a  rDA-de|)eudeul 
component  in  the  ionnnia  for  energy, 
and  another  component  considering 
non- TDA  space  or  volume,  noting  that 
this  is  a  nni(|ne  design,  allhongh 
something  similar  has  heisi  done  lor  ice 
cases.  (Zero  'Zone,  Pnhiic  Mireling 
Transcript,  No.  7  at  pp.  206  207) 
Tranlsim  sng,gesled  using  volume  to 
calcidale  energy  consumption  lor  g.lass 
(loot  remotes,  elTeclively  bypassing,  the 
TDA  discussion,  or  sng,gesled  leaving, 
TDA  as  a  sipiare  loolag,e  calculated  wall 
to  wall,  lop  to  bottom  while  ij'iioring,  the 
(b;ptb  ilimmision.  (  I'ranlsen,  Public 
Mi!(!ling,  rranscripl.  No.  7  al  pp.  209 
211) 

.Soul bel  li  .Slnre  I'ixliires  expriissed 
concern  Ibal  selling,  the  precedent  of 
eliminaling  midlioiis  could  result  in  the 
elimination  irom  the  caicnialion  of  TDA 
of  ol  her  components  in  the  refrigerated 
space  that  occn|)y  s|)ace  not  containing 
nierchandi.se.  Sonihern  Store  Fixlnres 
a.sserled  tliat  this  could  evenluallycan.se 
the  calculation  to  become  complicated 
and  burdensome  for  manufacturers. 
(Southern  Store  Fixtures,  J’ublic 
Meeting  Tran.script,  No.  7  at  pj).  207- 
208) 

Hussmann,  True,  and  Zero  Zone 
agreed  that,  for  the  majority  of  cases 
observed  in  the  field,  calculating  L 
using  the  length  of  the  interior 
refrigerated  volume  or  the  continuous 
length  of  the  transparent  doors 
(including  mullions  and  doorframes) 
would  be  the  same.  (Hussmann,  Public 
Meeting  Transcript,  No.  7  at  pp.  217- 
218;  True,  Public  Meeting  Transcript, 
No.  7  at  p.  218;  Zero  Zone,  Public 
Meeting  Transcript,  No.  7  at  pp.  219- 
220) 

In  response  to  the  suggestions  offered 
by  interested  parties,  DOE  finds  that 
calculating  TDA  to  include  portions  of 
non-transparent  area  is  inconsistent 
with  the  stated  definition  of  TDA. 
However,  DOE  acknowledges  that 
defining  TDA  as  strictly  the  total  length 
of  transparent  area  may  be  inconsistent 
with  the  method  used  by  industry  to 
calculate  TDA  today.  As  a  compromise, 
DOE  is  adopting  in  this  final  rule,  a 
method  for  calculating  the  TDA  of  CRE 
basic  models  that  is  representative  of 
the  dimension  through  which  product 
can  be  viewed,  but  which 
accommodates  small  non-transparent 
areas  that  are  part  of  the  doors 
themselves  and  are  typically  included 
in  the  calculation  of  TDA  by 


manufacturers  today.  With  regards  to 
the  calculation  of  TDA  for  the  vertical 
closed  transparent  c;ase  modeled  in 
DOE’s  engineering  analysis  supporting 
the  March  2014  energy  conservation 
.standards  final  rule,  DOl'!  notes  that  the 
case  modeled  re|)re.sent.s  a  ty|)ical  multi- 
deck  refrigerated  merchandiser  with  live 
doors  of  1  2  sipiare  feel  each,  for  a  Tl  )A 
ol  (if)  .sipiare  feet  (see  appendix  .5A  of  the 
technical  support  docnmeni  for  March 
2014  energy  conservation  standards 
I  iileniakiiig  final  rule,  Docket  No.  Id  iRli 
20I0-H  I'-.STD  000.2).  IK  )!•;  ba.sed  its 
calculation  of  i  epi  esenlal  ive  door  TDA 
upon  I  be  coni  iniioiis  leng,lb  ol 
li  ai  I. spa  rent  area  ol  I  be  ( iRIi  model, 
wbicb  included  miillioiis  and  door 
bailies,  bill  excluded  any  additional 
case  wall  present  on  the  Iroiil  lace  ol  the 
mi  it.  Ill  ot  her  words,  IK  )E  included  the 
entire  len)',lb  of  the  I raiisparent  doors, 
iiiclmliii)’,  minor  mm  Iraii.spareiil  areas, 
ill  its  caicnialion  of  case  'l  l  )A.  D(  )l'i 
notes  that,  lor  the  case  modeled,  the 
interior  leiif',lb  of  the  reiri)',eraled 
vidimie  would  be  the  same  as  the 
coiiliniions  length  of  tran.s|)arent  area 
when  misisnred  from  door  edge  to  door 
edge.  D( )l']  em|)ba.si/.e.s  Ibal  the  model  is 
meant  to  be  rejiresenlalive  of  the  energy 
use  of  a  given  ty|)e  of  commercial 
refrigeration  eipiipmenl,  and  not  to 
rejiresent  all  the  different  design  ojitions 
available  for  any  given  model  within  an 
eipiijiment  category. 

DOE  agrees  with  interested  parties 
that  if  the  dimension  L  were  determined 
strictly  as  the  length  of  transparent  area, 
not  including  any  non-transparent 
mullions  or  door  frames,  the  difference 
may  be  on  the  order  of  10  percent. 
However,  to  respond  to  the  concerns  of 
interested  parties,  DOE  is  not  adopting 
such  a  strict  definition  of  L,  but  rather 
a  “continuous’’  length  of  transparent 
area  to  be  consistent  with  the 
continuous  dimension  of  Dh.  DOE 
believes  that,  to  be  consistent  with  the 
definition  and  intent  of  TDA,  the 
dimension  L  should  represent  the 
continuous  length  of  transparent  area,  as 
proposed  in  the  October  2013  test 
procedure  NOPR.  78  FR  at  64321  (Oct. 
28,  2013).  However,  DOE  acknowledges 
that  some  unique  case  designs  may 
feature  large  sections  of  case  wall  or 
other  non-transparent  area  between 
sections  of  transparent  area  and  agrees 
with  interested  parties  that  some 
threshold  is  necessary  to  ensure  only 
materials  with  a  significant  majority  of 
transparent  area  are  included  in  the 
dimension  L  (e.g.,  transparent  doors 
with  thin  door  mullions  or  other  non¬ 
transparent  hardware).  DOE  has 
reviewed  the  suggestion,  submitted  by 
interested  parties  that  5-inches  or  less  of 
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non-transparonl  length  bo  allowed  in 
the  measurement  of  L.  DOE  finds  that  a 
threshold  of  B-inches  or  less  is  not 
sidficient  to  accommodate  the  non- 
trans])arent  lengths  for  a  large  nnmher  of 
transj)arent-door  (IRf]  mod(;ls  with  more 
than  B  doors.  In  addition,  DOE  notes 
dial  a  fixed  threshold  of  .B-inch(;s  for 
cas(!s,  regardl(!ss  of  lln;  si/e  of  IIk;  case 
and  tin;  length  of  the  dimension  “I.” 
do(;s  not  treat  all  cases  e(|ni vahait ly. 

I  lowevei ,  I )( )E  acknowledges  that  tin; 
cnncept  ol  a  threshold  for  non 
tiansparent  aosi,  as  suggested  hy 
intemsted  paititss,  pievents  cases  with 
sig,nilicant  portions  ol  non  transpaient 
area  IxHween  t lansparent  doors  oi' cases 
with  transparent  doors  sig,niiicantly 
inset  Irom  the  case  end  walls  horn 
caicnial  ing,  an  iniK^presenlal  ively  hig,h 
ri  )A,  as  wonhl  he  the  ca.se  il  oidy 
inteiior  rei rig,( sated  case  length  was 
used.  As  such,  I )( )l'i  believers  a  more 
con.sistenl  approach  wonhl  he;  to  ap|>ly 
a  Ihriishold  ol  non  tianspartml  aosi  that 
may  Im!  included  in  the;  diimmsion  “I.” 
hasesi  on  a  ixscentage  of  the;  intes  ioi 
Kdiigeraled  case  length  that  is  not 
transparent.  D(  )l'i  is  ado|)ting  in  this 
final  rnhia  threshold  of  11)  ixs'cemt  of 
non-transparent  area  that  may  he 
included  in  the  dimension  E.  DOE 
l)(!liev(!s  this  will  inon;  (!(|uitahly  treat 
tiu!  variety  of  case  designs  available  on 
the  market.  DOE  also  notes  that  the  10 
j)ercent  thre.shold  is  less  .stringent  than 
the  .B-inch  threshold  recommended  by 
manufacturers.  That  is,  a  threshold  of  10 
percent  accommodates  greater  amounts 
of  non-transparent  area  in  the 
dimension  “L”  for  a  majority  of  CRE 
models.  In  addition,  a  threshold  of  10 
percent  is  consistent  with  the  modeling 
performed  in  the  CRE  energy 
conservation  standard  rulemaking 
[Docket  No.  EERE-2010-BT-STD- 
0003). 

For  those  cases  with  greater  than  10 
percent  of  non-transparent  area  in  the 
interior  refrigerated  length  of  the  CRE 
model,  DOE  agrees  with  the  general 
approach  recommended  by  interested 
parties  that  the  dimension  L  should  be 
determined  as  the  total  length,  along  the 
axis  of  the  merchandiser,  of  portions 
through  which  product  can  be  viewed 
from  an  angle  normal  to  the  transparent 
area  [i.e.,  the  projected  linear 
dimension(s)  of  visible  product)  plus  10 
percent,  to  provide  equitable  treatment 
of  cases  wi&  different  door 
configurations. 

Therefore,  in  this  final  rule,  DOE 
adopts  instructions  for  calculating  TDA 
that  define  L  as  the  interior  length  of  the 
CRE  model,  provided  no  more  than  10 
percent  of  that  length  consists  of  non¬ 
transparent  material.  For  those  cases 
with  greater  than  10  percent  of  non¬ 


transparent  area,  L  shall  bo  determined 
as  the  projected  linear  dimen.sion(s)  of 
visible  product  plus  10  percent  of  non- 
tran.s])arent  area. 

DOE  believes  this  instruction  is 
consistent  with  and  clarifies  curnmt 
industry  practice  and  the  (txisling 
provisions  of  the  DOIOest  procfulnn! 
and,  as  such,  helieviis  that  this 
amendnumt  shoidd  not  change  the 
misisnred  (unagy  consnmplion  of 
covered  etpiipmenl.  Thendore,  D(  )E  is 
adopting,  these  ainendininils  in  holh 
Appendix  A,  which  i;;  lln;  lesi 
|)roce(lnre  re(|nii<;d  loi  ecpiipinent 
testing,  to  demonstrate  compliance  with 
cm  rent  energy  con.sm  vat  ion  .standaids, 
and  A|)pendix  It,  which  will  he  leqniied 
for  lest  ing,  on  March  2H,  V.U  I  7,  coieastent 
with  the  coni|)liance  date;  ol  the 
amended  (m(ag,y  c(ms<a  vation  standards 
(sstahlished  in  the  March  7014  energ,y 
conseivation  standaitls  final  rule.  7t)  I'K 
I777.li,  1777,7  (Mar.  7(1,  7t)l4). 

It).  ( iompi ianci!  Date  ol  Test  I'rocedmc! 
Anuaidmenls 

In  this  final  rule,  I )( )l'i  also 
reorgani/.es  I  Ik;  lest  prociainre 
i(!(|nir(an(ait.s  at  10  ( iFK  43  1  .(>4  so  that 
llngy  ari!  easica'  to  ninhastand,  and 
n|)date.s  the  complianc(‘  date  to  lx; 
consistiait  with  tin;  compliance  dale  of 
the  amended  standards  e.stahlislnxl  in 
the  March  2014  energy  conservation 
standards  final  rule.  79  FR  17720,  17727 
(Mar.  28,  2014). 

EPCA  prescribes  that  if  any 
rulemaking  amends  a  test  procedure, 
DOE  must  determine  to  what  extent,  if 
any,  the  proposed  test  procedure  would 
alter  the  measured  energy  efficiency  of 
any  covered  equipment  as  determined 
under  the  existing  test  procedure.  (42 
U.S.C.  6314(a)(6))  Further,  if  DOE 
determines  that  the  amended  test 
procedure  would  alter  the  measured 
efficiency  of  covered  equipment,  DOE 
must  amend  the  applicable  energy 
conservation  standard  accordingly.  (42 
U.S.C.  6314(a)(6)) 

In  the  2012  test  procedure  final  rule, 
DOE  stated  that  some  test  procedure 
amendments  will  change  the  measured 
energy  consumption  of  some  covered 
equipment.  77  FR  at  10295  and  10309 
(Feb.  21,  2012).  Specifically,  DOE 
determined  the  provisions  to 
accommodate  testing  of  night  curtains 
and  lighting  occupancy  sensors  and 
controls  altered  the  measured  energy 
consumption  of  covered  equipment.  77 
FR  at  10309  (Feb.  21,  2012).  As  such, 
DOE  established  in  the  2012  test 
procedure  final  rule  that  use  of  the 
amended  test  procedure  for  compliance 
with  DOE  energy  conservation 
standards  or  representations  with 
respect  to  energy  consumption  of 


commercial  refrigeration  equipment 
woidd  he  recpiired  on  the  compliance 
date  of  the  rcivised  energy  conscjrvation 
.standards  established  in  the  March  2014 
cniergy  conservation  standards  fiiiid 
rule.  77  FR  at  10309  (Feb.  21,  2012);  79 
FR  17726,  17727  (Mar.  28,  2014). 

To  improve  clarity,  in  the;  ( IcIoIxM' 

2013  test  prixxxlurc!  NOI’R,  DOE 
proposexi  to  r(x>rgani/.e  tlx;  language  at 
1 1)  ( il'  R  43  1 .64  into  Appendices  A  and 
It.  In  tlx;  ( Ictoher  71) 1 3  lest  proeexinre 
N(  )l’R,  Appeixlix  A  (xxitained  the  lest 
pr(x:ednre  for  (xxmnercial  reh  ig,(!ral ion 
e(|nipnxxit  esiahli.sixxl  in  the  711(16  lest 
prnctxinre  linal  iidttaixl  Ap|xxxlix  It 
iixihxled  theameixled  lest  procixlnre 
e.slahlisixxl  in  the  7(117  lest  pi(x:<xlni<; 
final  inie  that  will  he  re(|nired  to  lx; 
n.s(;d  on  Mail  :h  7.8,  7.0  I  4,  con. si  .stent  with 
the  compliaix:e  dale;  ol  tlx;  anx;ixh;d 
slaixlaids  i;stahli.slx;d  in  tlx;  March  7.014 
<;ix;rg,y  cons(;rval ion  .slandai'd.s  linal 
rnh;.  78  FR  at  (.43  lit  6437.'.  (( )cl.  7(t, 
701.3);  79  FR  I777.(i,  1777.7  (Mar.  78. 
7014). 

In  r(;s|xins(;  to  I )( )l'i’s  |)ro|xi.sal, 
llnssmann  slat(;d  that  is  d(M;.s  not 
nnd(;rstand  why  DOE  cannot  allow 
(;ix;rgy-.saving  f(;alnr(;s  adopt(;d  in  tlx; 
2012  lest  pr(x:(;dnre  final  rnh;  to 
d(;inonslrate  compliance;  with  curr(;nt 
energy  con.s(;rvation  standards. 
(Ilu.ssmann,  No.  11  at  ]>.  3)  llu.ssmann 
further  stated  that  it  believes  that  the 
provision  allowing  manufacturers  to 
rate  equipment  conservatively  that  were 
te.sted  at  a  temperature  lower  than  the 
required  38  ±  2  °F  provided  the  basic 
model  still  meets  the  applicable  energy 
conservation  standard  should  be 
included  in  Appendix  A  (effective  30 
days  after  publication  of  a  final  rule  in 
the  Federal  Register)  as  well  as 
Appendix  B.  Hussmann  added  that  this 
will  reduce  testing  burden  for 
manufacturers  without  sacrificing 
efficiency.  (Hussmann,  No.  11  at  p.  3) 
Zero  Zone  commented  that  it  agreed 
with  DOE’s  proposed  approach  to  test 
remote  cases  under  the  LAPT  and 
suggested  that  the  test  method  should  be 
included  as  part  of  Appendix  A  and 
immediately  become  part  of  DOE’s  test 
procedure.  (Zero  Zone,  No.  18  at  p.  3) 

With  regard  to  permitting  early  use  of 
the  test  procedure  amendments 
established  in  the  2012  test  procedure 
final  rule,  DOE  acknowledges 
Hussmann’s  request  and  notes  that  DOE 
has  published  guidance  establishing 
that,  while  manufacturers  need  not 
comply  with  a  new  or  amended  test 
procedure  prior  to  the  compliance  date 
established  for  that  test  procedure, 
manufacturers  may  voluntarily  use 
amended  test  procedrues  to  rate  and 
certify  their  products  prior  to  the 
compliance  date  if  they  also  comply 
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witli  energy  conservation  standards 
based  on  that  test  procedure.  See 
hHp://www1  .eere.eiiergy.gov/buiJdings/ 
appJiance_standards/pdfs/tp_faq_2012- 
06-29. pdf.  DOE  cannot  permit  amended 
test  procedure  provisions  that  affect  the 
measured  energy  consumption  to  be 
used  to  demonstrate  compliance  with 
energy  conservation  standards  that  were 
not  set  based  on  that  test  procedure. 
Specifically,  the  provisions  adopted  in 
Appendix  B  in  this  final  rule  may  be 
used  prior  to  the  compliance  date 
established  in  this  final  rule  as  long  as 
the  equipment  also  demonstrates 
compliance  with  the  amended  standards 
established  in  the  March  2014  energy 
conservation  standards  final  rule,  which 
used  that  test  procedure  as  a  basis.  79 
FR  17726,  17734  (Mar.  28,  2014). 
Manufacturers  may  not  use  the  test 
procedure  established  in  Appendix  B  to 
demonstrate  compliance  with  existing 
energy  conservation  standards. 

In  response  to  Hussmann’s  request  to 
include  allowances  for  conservatively 
rating  commercial  refrigerators  at 
temperatiues  lower  than  the  specified 
rating  temperature  of  38  ±  2  °F  in 
Appendix  A  as  well  as  Appendix  B, 

DOE  acknowledges  that,  in  addition  to 
testing  and  certification  to  comply  with 
doe’s  energy  conservation  standards, 
commercial  refrigeration  equipment  that 
is  marketed  to  hold  perishable  food 
items  must  also  be  classified  and 
certified  by  NSF/ANSl-7,  “Commercial 
Refrigerators  aud  Freezers”  (bereafter 
refernid  to  as  NSF-7),  a  food  safety 
standard  issued  by  NSF.^'’  NSF-7 
establisbes  two  cla.s.ses  for  commercial 
display  cases:  ryj)e  I,  which  is  te.sted  at 
ASIIRAE  Standard  72  standard  aml)ient 
conditions  (7.6  "F  dry  l)ulb  aud  (>4  “F  wet 
Indb  t(!mperature),  and  I'ype  II,  which  is 
te.st(!d  at  higluu  aml)ient  conditions 
(80  “F  dry  Imlb  and  68 ‘’F  wet  l)ulb 
tem|)erature).  'I’he.sci  two  test  conditions 
are  also  reported  in  terms  of  dry  bulb 
lem|)erature  aud  |)erceutage  relative 
humidity.  I’ype  I  corres|)oud.s  to  76"!'’ 
and  .6.6  percent  relative  humidily,  and 
Type!  II  corrcispouds  to  tt()‘’l'’and  60 
percent  relative  humidity.  N.SI'’-7  also 
re(|nires  I'ype  I  and  I  ype  M  e(|ui|)ment 
to  be  tested  such  that  tin;  average 
temperature  ol  each  test  |)ackage 
containing  an  individual  temperature 
sensin'  does  not  excecnl  A  1  ‘'F  and  no 
siiij’le  tempeiatnie  sensor  exceeds  a 
nsidiii)',  ol  A  A  "F  at  any  time  dm  in)’  the 
test.  N.SF  7  do(!S  not  specify  a  leqniied 
av(!ra)',e  temperature  lor  all  test  sensois 
or  the  measnrement  ol  enei');y 

NM  '  liiliitriiiliiiiiiil.  "N.‘>I'7A.‘>NI  '/  '/’.(MI'I: 

I  jiiniiDiiciiil  Koli  i)',<iinl<iiH  mid  I' iiin/.iuN."  Aim 
Ai liiii ,  Ml.  Iilli)://iviviv.niil.(iii',/hii!iiii<-!:!i/l(>(i(l 
f<iiiii>iiicnl/iiliin(l(iiilii.ii!ii). 


consumption  during  the  to.st.  On  the 
other  hand,  DOE  does  require  an 
integrated  average  test  temperature  of 
38  °F  +  2  °F.  However,  manufacturers 
have  reported  that  they  test  cases  at 
lower  IA'Fs  than  that  specified  by  DOE 
to  ensure  the  NSF-7  requirements  are 
met.  In  the  2012  test  procedure  final 
rule,  DOE  establishes  provisions  that 
allow  manufacturers  to  optionally  test 
equipment  at  internal  or  ambient 
conditions  more  stringent  than  the 
prescribed  DOE  rating  temperatures  and 
conditions  for  that  equipment  class,  to 
reduce  the  repetitive  test  burden  of 
testing  at  both  DOE  and  NSF-7 
conditions.  77  FR  at  10305-07  (Feb.  21, 
2012). 

DOE  believes  that  accommodating 
Hussmann’s  request  and  including  the 
provisions  regarding  certification  of 
equipment  at  conservative  lATs  in  both 
Appendix  A  and  Appendix  B  won’t 
affect  the  measured  energy  consumption 
of  covered  equipment  or  the  stringency 
of  the  applicable  energy  conservation 
standard,  as  the  provision  is  voluntary 
and  thus  is  not  required  for  equipment 
testing.  In  addition,  DOE  believes  that 
allowing  manufacturers  to  implement 
this  conservative  rating  approach  as  of 
30  days  after  publication  of  a  final  rule 
in  the  Federal  Register  will  significantly 
reduce  the  burden  associated  with 
testing  equipment  that  must  be  certified 
to  both  doe’s  energy  conservation 
standards  and  N.SF’s  food  safety 
.standard,  'rherefore,  DOFi  is  adoj)ting 
o])tional  provisions  to  allow 
manufacturers  to  conservatively  rate 
(:(juii)ment  at  internal  or  ambieut 
tomjxiratures  more  stringent  than  tbe 
rating  temjierature  or  ambient 
conditions  j)re.scribed  for  their 
e(|uij)ment  cla.ss,  provided  the  basic 
model  still  meets  tbe  ap])licable  energy 
coiKservatiou  standard,  in  both 
Appendix  A  aud  Appendix  B.  DOI-i 
notes  that  all  other  test  procedure 
recpiirements  mii.st  be  .satisfied  to  ensure 
a  valid  test;  only  the  lA’I'  and  rating 
conditions  may  be  adjusted. 

In  response  to  /.ero  /one’s 
recommendation  tbal  DOE  include  tbe 
provisions  for  testing  e(pii|)ment  that 
cannot  be  tested  at  tbe  specified  rating 
temperature  at  tbe  I.AI*  T  in  Appendix  A 
in  addition  to  Appendix  It,  DOI'i  is 
incor|)oratin)',  the  I.AI' T  provisions  into 
both  Ap|)endix  A  ami  Ajipimdix  It  as 
part  ol  this  linal  rule. 

//.  ( Hher  Notice  of  Proposed  ttulenioking 
( ioinnienls  (tiid  IX )!•'.  Hesponses 

In  response  to  the  ( Ictohei  211 1  :i  te.st 
pidcedme  N(  )I'K,  I )( )!'!  received 
comments  Irom  interested  parties 
t(;)’,ard ill)’ several  issues  that  peitain  to 
the  ( iKI'i  test  pi  (iced  ore,  but  not  to 


.sjjecific  jjrovisions  or  amendments. 
Specifically,  DOE  received  comments 
on  the  ambient  temperatures  used  for 
testing  commercial  refrigeration 
equipment  at  .standard  rating  conditions 
and  the  burden  of  testing. 

1.  Ambient  Te.st  Temperatures 

DOE’S  test  procedure  for  commercial 
refrigeration  equipment  establishes 
.standard  rating  conditions  for  testing 
covered  equipment  of  75  °F  and  55 
percent  relative  humidity.  Commercial 
refrigeration  equipment  that  is  marketed 
to  hold  perishable  food  items  is 
classified  and  certified  by  NSF/ANSI-7, 
“Commercial  Refrigerators  and 
Freezers”  (hereafter  referred  to  as  NSF- 
7),  a  food  safety  standard  issued  by  NSF. 
NSF-7  establishes  two  classes  for 
commercial  display  cases:  Type  I,  which 
is  tested  at  ASHRAE  Standard  72 
standard  ambient  conditions  (75  °F  dry 
bulb  and  64  °F  wet  bulb  temperature), 
and  Type  II,  which  is  tested  at  higher 
ambient  conditions  (80  °F  dry  bulb  and 
68  °F  wet  bulb  temperature).  These  two 
test  conditions  are  also  reported  in 
terms  of  dry  bulb  temperature  and 
percentage  relative  humidity.  Type  1 
corresponds  to  75  °F  and  55  percent 
relative  humidity,  and  Type  11 
corresponds  to  80  °F  and  60  percent 
relative  humidity.  NSF-7  also  requires 
Type  I  and  Type  II  (!(puj)ment  to  be 
te.sted  such  that  the  average  tem})erature 
of  each  te.st  package  containing  an 
individual  temperature  .sensor  does  not 
exceed  41  °1''  and  no  .single  temjierature 
.sensor  exceeds  a  reading  of  43  "F  at  any 
time!  during  the  te.st.  N.SF-7  does  not 
.s])ecify  ii  recpiired  average  temperatun! 
for  all  test  .sensors  or  the  measurement 
of  energy  con.sumiition  during  the  test. 
On  the  other  hand,  DOFi  does  recpiire  an 
integnited  average  t(\st  temperiiture  of 
38  “F  +  2 ‘'I*'.  I  lowever,  manufacturers 
have  rejiorted  that  they  te.st  ca.ses  at 
lower  IATs  than  that  specified  by  DOFi 
to  ensure  the  N.SI''-7  reciuiremenls  are 
met. 

Conlinental  commented  that 
commercial  refrigeration  e(|ui|)menl  is 
designed  primarily  to  keep  food  safe  in 
harsh  conditions  and  added  that  mosi 
commercial  kitchens  have  nmiliple 
pieces  of  heal  generating  cooking 
e(|ni|)menl  near  Ihe  reli  i)’,eralion 
e(|nipmenl  and  amhieni  lemperainres 
much  hij’Jier  I  han  7.6  "F.  ( ioni  inenlal 
.'m)');esled  lhal  l)()Fi  niili'/.e  ambient  test 
temperatmes  and  allowable  ener)’,y 
consumption  levels  co|'ni'/.anl  ol  public 
health  and  .salety.  (( iontinental,  No.  \A 
at  p.  2) 

In  re.sponse  to  Ihe  comment  Irom 
( iontinental,  I )( )Fi  believes  that  Ihe 
exist ing,  lest  conditions  specified  within 
Ihe  A.SI  IKAF;  72.  lest  procedure  and 
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a(:(:o])ted  by  industry  are  generally 
representative  ot  field  conditions.  With 
respect  to  equipment  designed  to 
operate  in  harsher  ambient  conditions, 
DOE  previously  considered  NSF  Type  II 
equipment  in  the  2012  test  procedure 
final  rule  and  found  that  the  compressor 
systems  can  effectively  operate  at  test 
temperatures.  In  the  2012  test  procedure 
final  rule,  DOE  agreed  with  interested 
parties  that  testing  cases  at  an  ambient 
temperature  of  80  °F,  rather  than  the 
currently  specified  75  °F,  will  not  have 
a  significant  impact  on  energy 
consumption  for  cases  with  doors  and 
recognized  that  the  impact  on  open 
cases  may  he  greater  than  on  closed 
cases,  but  did  not  believe  that 
equipment  will  have  operation  or 
performance  issues  if  tested  at  a  the 
temperatures  prescribed  by  the  DOE  test 
procedure.  77  FR  at  10305-10307  (Feb. 
21,  2012).  DOE  maintains  that  the 
energy  consumption  of  a  case  should 
scale  with  ambient  temperature  and 
does  not  believe  these  issues  will 
prevent  units  from  being  tested  using 
the  DOE-prescribed  test  temperatures  or 
complying  with  any  existing  or 
amended  DOE  energy  conservation 
standards. 

2.  Burden  of  Testing 

Felix  Storch,  Inc.  (FSl)  expressed 
concern  that  there  would  be  an  undue 
burden  on  small  business  to  conduct  the 
|)ropo.sed  test  j)rocedures.  FSl’s  o])inion 
was  that  DOE  has  not  calculated  the  full 
extent  to  which  the  propo.sed  test 
proc(;dnres  nwisions  will  affect  small 
maim  fact  nrers.  ESI  further  commented 
that  small  bnsines.ses  have  limited  R8iD 
budgets  and  experti.se  to  understand  and 
carry  out  the  jiropo.sed  lest  procedures 
effectively.  (FSl,  No.  12  at  |).  1) 

F.SI  recommended,  to  limit  burden  on 
small  business,  that;  (1)  Small 
bnsines.ses  be  allowed  to  use  a  single 
test  for  each  basic  model;  (2)  DOE 
provide  free  consulting  help  to  small 
bnsines.ses  to  inter|)ret  test  |)rocediire.s 
and  be  bound  in  enforcement  ca.ses  by 
the  int(!r|)retation.s  it  provides;  (3)  DOE, 
ii|)on  i.ssiiance  of  notices  or  i  iilemaking 
documents,  be  reipiired  to  notify 
affectisl  small  bnsine.sses  of  new  or 
mvised  iiignlations,  and  no  eidorcement 
be  permitted  against  small  business 
absent  such  not  ilication;  and  (1)  (  X  iM.S 
Mibmission  be  optional,  not  re(|nired, 
lor  .small  bnsi inss.ses  as  this  lepnisents  a 
lai);e  burden  with  little  benelit  to  the 
consumer  commnnity.  (I''.'^>l,  No.  12  at  p. 
.'Ij  I'inally,  I'.SI  slated  that  .small 
bn.sine.sses,  .such  as  serve  small 
niche  markets  and  inciease  cn.stomer 
choice  by  pidviding,  cnstomi/.able 
solnlion.s.  (E.SI,  No.  12  at  p.  .'!) 


DOE  understands  that  amending  te.st 
procedures  or  including  additional 
provi.sions  in  those  te.st  procedures 
could  increase  the  burden  on 
manufacturers  to  quantify  the 
performance  of  their  equipment.  EPCA 
requires  that  the  test  procedures 
promulgated  by  DOE  be  reasonably 
designed  to  produce  test  results  that 
reflect  energy  efficiency,  energy  use, 
and  estimated  operating  costs  of  the 
covered  equipment  during  a 
representative  average  use  cycle.  EPCA 
also  requires  that  the  test  procedure  not 
be  unduly  burdensome  to  conduct.  (42 
U.S.C.  6314(a)(2)) 

DOE  has  analyzed  the  expected 
incremental  cost  of  the  test  procedure 
amendments  adopted  in  this  final  rule 
and  its  impact  on  manufacturers.  All 
commercial  refrigeration  equipment 
covered  by  this  rule  is  currently 
required  to  he  tested  using  the  DOE  test 
procedure  to  show  compliance  with 
applicable  energy  conservation 
standards.  The  DOE  test  procedure,  as 
amended  by  the  2012  test  procedure 
final  rule,  consists  of  one  24-hour  test  at 
standard  rating  conditions  to  determine 
daily  energy  consumption. 

In  addition,  the  2012  test  procedure 
final  rule  amends  the  test  procedure  for 
commercial  refrigeration  equipment  to 
update  the  referenced  industry  te.st 
jirocediires  to  their  most  current 
versions  (AllRI  1200-2010  and  AllAM 
1  IRE- 1-2008);  iucorjiorates  jirovisions 
for  testing  certain  energy  efficiency 
features,  including  night  curtains  and 
lighting  occupancy  sen.sor  and 
schediiied  controls;  and  jirovides  a  te.st 
procedure  for  specialty  e(|ui|)ment  that 
cannot  be  tested  at  the  prescribed  rating 
temperature.  As  part  of  tbat  rulemaking, 
DOE  considered  the  burden  a.ssocialed 
with  the  te.st  procedure  amendments 
and  certified  that  the  rule  would  not 
have  a  “significant  economic  inqiact  on 
a  substantial  number  of  small  entities,’’ 
and  the  preparation  of  a  regnlatory 
flexibility  analysis  was  not  warranted. 

77  I'K  at  10:i14-l031li  (Feb.  2I,  2012). 

The  test  procedure  amendmmit.s 
ado|)led  in  this  final  ride  only 
reorganize  and  clarify  the  existing, 
ie(|nirem<!ul.s  in  the  I )( )l'i  liisl  procedure, 
holh  those  esiahlished  in  the  2.001)  lest 
|)roi:edure  linal  ride  and  those 
established  in  IIk;  20  12.  test  procedure 
final  rule;  they  do  not  alter  or  ailed  any 
of  the  lest  procedine  leqnireinenl.s  or 
tedinical  provisions  i  n  any  way.  I )( )E 
does  not  helievir  that  the  proposed  test 
|)io(:edure  ainendinenis  would  ailed  thi; 
way  in  which  any  covised  commercial 
reliig, elation  e(|ni|iment  is  tested,  nor 
would  they  inqiad  the  hiirden  oi 
comhiding,  such  a  ti;st. 


In  this  te.st  procedure  final  rule,  DOE 
is  also  allowing  manufacturers  to  te.st  at 
the  internal  temperatures  and/or 
ambient  conditions  required  for  NSF-7 
te.sting  witbin  30  days  of  publication  of 
this  final  rule  in  the  Federal  Register. 
This  will  dramatically  reduce  the 
burden  for  manufacturers  that  produce 
equipment  for  food  storage,  as  under  the 
amended  test  procedure  these  two  24- 
hour  tests  can  be  combined.  The  NSF- 
7  test  is  similar  in  length  and  burden  to 
the  DOE  test,  but  is  performed  at 
slightly  different  internal  and  external 
temperatmes.  Certification  of  equipment 
tested  at  NSF-7  test  temperatures  for  the 
purposes  of  compliance  with  DOE 
energy  conservation  standards  will  only 
be  possible  for  equipment  that  is  able  to 
meet  the  DOE  energy  conservation 
standard  at  the  more  stringent  NSF-7 
test  conditions.  However,  DOE  believes 
this  provision  can  still  potentially 
decrease  the  burden  of  test  for  some 
manufacturers. 

The  amendments  to  the  test  procedure 
for  commercial  refrigeration  equipment 
were  chosen  to  help  minimize  the 
impact  of  additional  te.sting  while 
clarifying  and  reorganizing  the  DOE  test 
procedure  to  provide  more  accurate  and 
repeatable  test  methods.  Because  none 
of  these  amendments  significantly 
increa.se  the  burden  of  a  te.st,  DOE 
believes  that  the  te.st  procedure  finalized 
here  will  not  be  unduly  burdensome  to 
conduct. 

Ill  resjioiise  to  F.SI’s  comments 
regarding  this  impact  of  DOfi’s  test 
procedure  for  commercial  refrigeration 
eipiipment  on  small  busine.sses,  DOE 
notes  that  the  bulk  of  FSI’s 
recommendations  address  (X'.E 
provisions  that  were  established  in  a 
lirevious  rulemaking  (76  f’R  at  1244(i- 
12449  (March  7,  2011))  and  are  not 
addressed  in  Ibis  final  rule.  DOE 
jirovided  a  robust  analysis  of  the 
estimated  burden  of  the  lest  procedure 
clarifications  and  amendments  adopted 
in  Ibis  final  ride  and  delerniined  that 
these  changes  would  not  caii.se  an 
imdne  burden  on  small  niamifact nrers. 

I  bis  analysis  is  presented  in  section 
IV.B  of  this  final  rule. 

With  regard  to  burden  on  small 
maniifaci nrers  associated  with 
|irevioiisly  promulgated  i  iilemakings, 

I )( )l'i  is  only  analyzing,  the  incremental 
biirden  associated  with  the  aniendments 
ami  provisions  adopted  as  a  re.siilt  ol 
this  linal  rule.  I  lowever,  I )( )E  notes  that 
previous  i iilemaking,s,  such  as  tho.se  that 
accounted  lor  the  im|)acl  oi  (  X  iE 
re(|iiiremenls  on  (il\l'i  manniacinrers, 
incindin)’,  .small  bnsines.ses,  havi; 
accounted  for  the  i ncreniental  hnrden 
associated  with  thiise  re(|niiement.s  and, 
in  each  case,  lonnd  the  burden  to  not 
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have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Specifically,  with  regard  to  an 
allowance  for  small  businesses  to  use  a 
single  test  for  each  basic  model,  DOE 
established  a  sample  size  of  not  less 
than  two  in  the  CCE  final  rule  for  all 
manufacturers  regardless  of  size  to 
ensure  a  suitable  representation  of 
model  variability.  76  FR  at  12453 
(March  7,  2011).  Regarding  the 
availability  of  free  consulting  help  for 
small  businesses  to  interpret  test 
procedures,  DOE  has  established  a 
guidance  process  whereby  interested 
j)arties  may  siibmit  questions  to  DOE  at 
any  time  regarding  proper  conduct  of 
the  DOE  test  j)r()coduro  or  com})lianco 
with  relevant  certification  recpiirements. 
DOE  also  maintains  a  database  of  i.ssuos 
on  which  DOE  has  i.ssmul  guidance;  for 
reference.''*  Wli(;n  DOE  is.sues  notices  or 
rnhanaking  documents,  th(;.se 
(lo(:nin(;nt.s  are  innne(liati;ly  available  on 
I )( tl'l’s  W(!b  site;  lor  Ap|»lian(:e  and 
( lominercial  l'i<|nipmenl  .Standards 
and  am  publicly  available  via  tin; 
l'«;d(;i  al  Kegislei'.  I )( )l'i  seeks  to  lie  as 
open  a.s  po.'isible  in  condnci  iop, 

I  nieniak i iif.'s  and  invites  inteiested 
paities  to  paitii  ipate  openly.  Ivepaidni).’ 

(  1  !M.S  snbnnssion  ol  ceitilied  lalinps  loi 
snial  I  bnninesrien,  I  K  )!'.  lias  the  same 
leipineinenis  ioi  small  businesses  as  loi 
lai)'e  entities  and  is  nmlei  llie  same 
MKpinenienIs  to  vei  ily  i  oinpllam  e  willi 
ap|ilii  able  enei)'y  i  onset  val  ion 
slandaidn  WillionI  i  ei  lilii  alion  lepoils, 

I  II  It',  lias  no  I ei  oi  d  ol  i  on i  pbam  e  loi 
appi  II  able  (  ovei  ed  piodmis  linlliei, 

I  II  It’,  lias  allenipled  to  desi|>n  llie  I  .1  .M.S 
leniplales  to  be  as  simple  and 
si  iai)dil  loi  wind  as  possible  to  minimi/e 
biiiden  on  mannlai  Inieis  leipined  to 
use  these  leniplales.  I  lieieloie,  I  II  ll'i 
I  out  i  niie.s  to  leipiiie  i  ei  I  il  ii  at  ion  ol  the 
I  I  ltd  i  Ol  I  il  Il'il  i  ol  coveied  ba.sic  models 
ol  coninieicial  i eli  ip,eial  ion  eipiipmenl 
based  on  llie  lesliii)’  ol  at  lea.sl  two 
imiipie  nnil.s  and  Ibe  siibmillal  ol 
i.ei  I  i beat  ion  i  epoi  Is  iisiii)',  I II  ll'i's  I  il  iM'> 
leniplales. 

IV.  I'roceiliiral  issues  and  Kegidalory 
Review 

A.  l((‘vit!W  Uiidai  hlxircnlivi’  ( )i<l(!r 

riie  ( tliicc;  of  ManagiiinenI  and  Itndgel 
(( )MM)  lias  deti;rinined  that  test 
procedure;  rulemakings  do  not  conslitnh; 
“significant  n;gulatory  actions”  nnd(;r 
s(;ction  3(1)  of  I'ixecutive  C)rd(;r  12H(i(), 


’'*t).S.  Dopartmont  of  Hnorgy  Applianco  & 
Cioinmorcial  Ivquipmont  Standards  I*rogram 
Guidance  and  Frequently  Asked  Questions, 
available  at;  h11p://w'vi'v['1. ociv.cncrgy.gov/fiiiidaiicc/ 
default. aspx?pid=2&'spid=  1 . 

http://cncrgy.gov/nodc/773531/about_ 

appliancc_and_cquipmcnt.html. 


“Regulatory  Planning  and  Review,”  58 
FR  51735  (Oct.  4,  1993).  Accordingly, 
this  action  was  not  subject  to  review 
under  the  Executive  Order  by  the  Office 
of  Information  and  Regulatory  Affairs 
(OIRA)  in  the  OMB. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  preparation 
of  an  initial  regulatory  flexibility  act 
analysis  (IRFA)  whenever  an  agency  is 
required  to  publish  a  general  notice  of 
proposed  rulemaking.  When  an  agency 
promulgates  a  final  rule  after  being 
reqnirecl  to  publish  a  general  notice  of 
jiroposed  rulemaking,  the  agency  must 
prepare  a  final  regidatory  flexibility 
analysis.  The  re(|uirement  to  prejian; 
th(;.s(;  analys(;.s  does  not  ajijily  to  any 
pi'opos(;d  or  final  rnh;  if  the  ag(;n(:y 
certifies  that  tin;  rule  will  not,  if 
pronmigated,  have  a  signilicanl 
i;conoinic  impact  on  a  substantial 
number  ol  small  entities.  II  Ibe  agency 
makes  such  a  cerlilicalion,  Ibe  agency 
imisl  piiblisb  Ibe  l  erlilication  in  Ibe 
l  edend  Register  along  with  the  lacliial 
I  lasis  loi  sm  II  (  ei  I  d  ical  ion . 

As  mqiiimd  by  I'ixociil  i  ve  (  lidm 
i  A'.'.'/'.’.,  “  I  *1  Opel  I  loiisidei  at  ion  ol  Gmail 
l  aililies  III  Agency  Iviilemaf  iiig,,“  (>7  I' It 
'il'IGI  |Aiq'  I  ( >,  7.007. 1 ,  I  l(  ft.  pi  I  III  islied 
pi  o(  edii  I  es  and  pol  n  les  on  I'elii  iiai  y  I  *1, 
7.00  t,  so  dial  die  poleiilial  liiipai  Is  ol  ils 
Miles  on  small  eiililies  aie  jiiopeily 
<  oiisniei  ed  d  II 1 1  eg  Ibe  i  1 1  lema  t  1 1  q* 
pioi  ess  CM  l  it  7000  (l  eb  I  7.  700  1) 

I  K  If.  lias  made  its  |iioi  ediiies  and 
pol  n  ies  available  on  Ibe  I  II  I  n  e  ol  Ibe 
(  .eiieial  (  .oiiiisers  Web  .sile  al  /i///>  // 
rncif'y  gor/gi  /o//;r  r  luuirnil  <  ninu.cl 
I II  I  be  (  Il  I  obei  7.1 1 11  le.sl  pi  oi  ed  m  e 
t  J(  II 'It,  IK  Ik.  leviewed  llie  |aoposed  i  ide 
lo  amend  Ibe  lesi  piocediiie  loi 
1  oimiieicial  i  eb  igei  al  ion  eipiipmeiil, 
imdei  die  piovi.sioiis  oi  Ibe  Itegidaloiy 
I'lexibibly  Acl  and  Ibe  |iiocediiies  and 
polii.ie.s  piibli.slied  on  kebiiiaiy  Ml, 

!'.(lll.'t.  I  It  lit  cei  I i lied  dial  Ibe  pi o| lo.sed 
Mile,  ii  adopled,  would  iiol  le.sidl  in  a 
’.ig^iiilicanl  iiiipaci  on  a  siib.slaiilial 
iiiiiiiber  oi  small  end  lie.*;.  /U  kit  at  C13  I  t 
((  Iclobei  7,M,  7,(1 13).  1  It  lit  lecei ved 
coniiiients  on  ils  cerlilicalion  and  Ibe 
economic  impacis  ol  Ibe  lesI  procedure, 
and  has  respondiid  to  lb(;se  comments 
in  .section  III.M.2.  Afler  consideralion  of 
Ibeso  comments,  DOE  c(;rtiiies  that  the 
l(;st  ])roc(;dnri;  am(;ndm(;nts  .sol  forth  in 
this  final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
(;ntities.  The  factual  basis  for  this 
certification  is  set  forth  below. 

l*’or  the  commercial  refrigeration 
industry,  the  Small  Business 
Association  (SBA)  has  set  a  size 
threshold,  which  defines  those  entities 


classified  as  “small  businesses”  for  the 
purpose  of  the  statute.  DOE  used  the 
SBA’s  size  standards  to  determine 
whether  any  small  entities  would  be 
required  to  comply  with  the  rule.  The 
size  standards  are  codified  at  13  CFR 
Part  121.  The  standards  are  listed  by 
North  American  Industry  Classification 
System  (NAICS)  code  and  industry 
description  and  are  available  at  http:// 
www.sba.gov/sites/default/files/files/ 
Size_Standards_TabIe.pdf  Commercial 
refrigeration  equipment  manufacturing 
is  classified  under  NAICS  333415,  “Air- 
Ckmditioning  and  Warm  Air  Heating 
Equipment  and  Commercial  and 
Indu.strial  Refrigeration  I’kjuipment 
Manufacturing.”  Small  entities  within 
this  indu.stry  de.scription  are  tho.so  with 
750  emj)loyees  or  fewer. 

DOE  conducted  a  mark(;t  survey  lo 
(lelermim;  wbellu;]'  any  small  business 
maimfaclimirs  of  e(|nipmenl  would  be 
cov(;ri;d  by  Ibis  riili;making.  Din  ing  ils 
mai  kel  sm  vey,  I )( )ki  used  all  available 
public  iidoi  nialinii  In  idiailily  pnlenlial 
small  maiinlacimeis.  I )( )k!’s  leiiearcb 
invnived  Ibe  review  nl  iiidnsb  y  batle 
assni  ial  inn  member, ';bi|)  dir  er  . Ini  ies 
(nil. billing  Al  IK’I),  ei|nipmenl  ilalabase.'i 
(r  g.,  keileial  I'laile  (  inmmissinn  |k  1 1  .), 

I I  re  I  bnimei  Itegisl  ei ,  (  !<i  b  Ini  1 1  m  k.nei  gy 

(  !i  im  missinn  ((  I'l  i|,  n ni  I  k.Nk3t(  .V  >  I  A  I ' 

I  liibiliiises ) .  I  III  1 1 V II I  mi  I  I  iiiiipnny  Web 
SI  les,  mil  I  mm  t  el  mg  I  esem  i  b  I  ni  ils  (r  i;  , 
Dinni  mill  Ibmislieel  lepnils.  Mmi(ii|  In 
I  iisile  II  bsl  nl  I  nnipmiies  Ibiil 
niminbii  line  ni  sell  i  iminmii  ml 
I  eliigei  III  II  III  eipiipmenl  i  nveieil  by  lliei 

I I I  leniiif  III)',  I  K  Ik.  ii  bin  i  eleii  ei  I  In  ii  bsl 
nl  sniiill  bn.'iinefises  Ibiil  nimmbii  line 

I  ninmeii  ml  i  eb  i)',ei  al  i  nn  eipiipmenl, 
supplied  by  I  imdsen  in  a  wiillen 
I  nnnneni  piiiviileil  in  lespnnse  In  Ibe 
N(  ll'R  pinpn.'mi)’,  anienibnenis  In  Ibe 
I  K  )ki  lesi  pini  eibne  liii  i  nnnneii  ial 
leli  i)',ei  al  inn  eipiipmenl  pnbb.'ilieil 
Nnvenibei  7.'1 ,  '.’.(I  I  0  (  Dm  I  el  kJn  k.k.Rki 
7,010  II  I  I  I*  003'1.  Tiaidsen,  f\ln  0  al 
pp.  3  !i).  I  Isiii)',  Ibese  snmi.es,  I  K  )ki 
iilenlilied  bl  iiianidail  nier.'i  nl 
i.nnnneicial  leli  ig,ei;ilinn  eqnipnienl. 

I  K  )ki  Iben  reviewed  llii.*;  il.ila  In 
deleiniine  wbetber  (be  enlilie.*;  niel  Ibe 
GIlA's  deiinilinn  nl  a  .•anall  business 
nianniacinrer  nl  cnnmiercial 
r(;lrigeial inn  eipiipmenl  and  screened 
nut  companies  dial  dn  iint  nffei 
eipiiiimeiil  covered  by  Ibis  iidemaki ng, 
do  iinl  meet  the  definition  of  a  “small 
business,”  nr  are  foreign  own(;d  and 
ojierated.  Based  on  Ibis  review,  DOE  has 
identified  26  comj)anies  that  would  he 
considered  small  manufacturers  and 
will  be  directly  regulated  hy  this  rule, 
which  represents  43  percent  of  national 
CRE  manufacturers.  Although  43 
percent  would  be  considered  a 
substantial  number  of  small  entities. 
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further  analysis  of  incremental  costs 
associated  with  this  rulemaking 
determined  no  significant  impact  on 
these  manufacturers.  Specifically,  the 
changes  to  the  test  procedure  adopted  in 
this  final  rule  consist  only  of 
clarifications  regarding: 

1 .  The  applicability  of  the  test 
procedure  and  related  energy 
conservation  standards  to  certain  types 
of  equipment; 

2.  the  definitions  of  “hybrid 
commercial  refrigeration  equipment,” 
“commercial  refrigeration  equipment 
with  drawers,”  and  “commercial 
refrigeration  equipment  with  solid  and/ 
or  transparent  doors”; 

2.  the  relationshij)  among  the  rating 
temperature,  o])erating  temj)erature,  and 
integratcul  average  tem|)(!rature; 

4.  the  |)n)|)er  coidiguratioii  and  us(!  of 
(Miergy  manageiiuuit  sysltuiis,  ligliting 
controls,  and  lest  packages  in  I  lie  I )( )!'! 
lest  procednie  lor  connnercial 
lelrigeralion  eqnipineni; 

l>.  llie  IrealnienI  ol  various  lealnies, 

I  oinponents,  and  aci  nssoi  ins  nndnr  llin 
I  )(  )l'i  Inst  procndnin; 

(i.  Ilin  lonnding  i  nqnii  ninnnis  loi  Inst 
insiills  and  i  nildind  lalnigs; 

/  I  III!  pi  I IV  na  III  I  a  di  1 1  it  ml  III  1 1  in  \ 

InsI  piiii  ndnin  liiial  inin  In  allow  Insinig 
al  llin  liiwnsi  iip|ilH  allnii  piiidiii  I 
Inin  pni  111  I II  n  fin  ni  |  ii  1 1  mini  1 1  llinl  i  aiiiiiil 
I  ipni  III  n  III  1 1  III  pi  inn  i  il  ini  I  i  ill  i  iig 
limipni  III  III  n  tiii  iln  in  |i  1 1 1  a  inn  1 1  i  lii'ili, 

H  I  till  d  II  III  II  a  III  I II  mini  I  ly 
1 1 1  lin  pi  nliil  II II  m  I  .  ,  t .  -I .  Ill  III  '  I  III  Ainu 

I  ’OO  .’Oin, 

'I  llin  I  iii'l  I II  nil  il  1 1)' y  iminl  lii  ilnlin  nil  in< 
liilid  di'ipliiy  mini,  iiiiil 

III  1 1  III  I  I  nil  pi  linn  n  diiln  i  il  i  in  I  in  n 
iiniimd  nnmi.'i  nnliil  il  minn  I  in  llin  /III.’  InsI 
pi  I II  in  I  in  n  I  mal  i  n  In 

All  I  imnnnii  ml  i  nl  i  igni  al  iim 
ni|iiipninnl  i  iivinnd  liy  lliis  inin  i.s 
I  III  I  null  y  inqinind  In  I  in  InsI  in  I  using,  llin 
I  It  ll'i  InsI  piiii  ndinn  In  slinw  i  ninpliinn  n 
willi  nslalil  islind  nnnigy  i  nnsni  val  inn 
.slandaids.  Tlin  I  X  ll'i  InsI  pini.ndinn 
inanniai. liners  innst  n.sn  In  dninnn.sl  i  aln 
(.ninpliaiK.n  willi  existing,  standards  is 
that  nslalilislind  in  the  /llllli  InsI 
|irocndiirn  linal  rnin,  which  ininrnncns 
Alt!  I  •/IK)  21KK.  and  Al  lAM  I  IKf  I 
2(K)4.  This  lest  pincndnre  consists  nl 
one  24  hour  test  al  standard  rating 
conditions  to  delerinine  daily  energ.y 
consumption. 

The  2012  lissl  procedure  final  ride 
amends  the  lest  procedure  for 
conunercial  refrigeration  e(|ui|)ment  to 
update  the  referenced  industry  test 
])rocedures  to  their  ino.st  current 
versions  (AHKl  1200-2010  and  AllAM 
IlRF-1-2008);  incorporates  provisions 
for  testing  certain  energy  efficiency 
features,  including  night  curtains  and 
lighting  occupancy  sensor  and 


scheduled  controls;  and  provides  a  test 
procedure  for  specialty  equipment  that 
cannot  be  tested  at  the  prescribed  rating 
temperature.  As  part  of  that  rulemaking, 
DOE  considered  the  burden  associated 
with  the  test  procedure  amendments 
and  certified  that  the  rule  would  not 
have  a  “significant  economic  impact  on 
a  substantial  number  of  small  entities,” 
and  the  preparation  of  a  regulatory 
flexibility  analysis  was  not  warranted. 

77  FR  at  10314-10316  (Feb.  21,  2012). 

The  test  procedure  amendments 
adopted  in  this  final  rule  only 
reorganize  and  clarify  the  existing 
rocpiirements  in  the  DOE  tost  })rocedure, 
both  those  established  in  the  2006  test 
jiroceduro  final  rule  and  tho.se 
established  in  the  2012  test  jirocedure 
final  rule;  they  do  not  alter  or  affect  any 
of  the  test  iirocedure  reipiirements  or 
jirovisions  in  any  way.  DOI'i  does  not 
believe  that  the  propo.sed  test  piocednre 
amendments  would  ailed  the  way  in 
which  any  covered  connnercial 
I  ell  ig’,erat ion  eipiipmenl  i.s  tested,  noi 
would  they  inciease  the  hniden  ol 
I  I  mdnci  ing’,  such  a  le.sl . 

K'al  hei ,  .SI  line  ol  the  pi  o  visions 
iidoplml  III  this  liiiiil  iide  will  leihii  e  the 
hmilim  ii.s.siii  nileil  with  leslliig'  anil 
cei  I  d  y  I  iig,  I  I  iiiiineii  ml  i  el  i  Ig/ual  li  in 
m|iiipiiieiil  .'.pel  ilii  ally,  this  liiml  i  iile 
allows  iimiiidai  liiieis  to  lediii  e  liiiidim 
I  ly  lest  I  eg  and  i  ei  1 1 1  y  1 1  ig  ei  pi  i  pi  iieii  I  and 
nileinal  and  anililiml  lest  i  iinillllims 
dial  sal  IS  I  y  I  ml  h  I  he  IK  It .  InsI  pi  i  ii  ei  I  in  n 
and  die  I  l.'.l'  /  lesi  piiii  eiliee  ellei  live 

III  days  allei  pnlilii  alum  ol  lies  Inml 
inie  III  die  l  edi'iid  lteg,ifil<'i  I  Ins  may 
sig/iitii  anily  dm  iea.se  Ihe  anionni  ol 
lesling,  nmindai  Inieis  ninsi  do  In 
denionsliale  i  oinpliani  e  wilh  liolh 
piogiams 

I  K  ll’i  also  nole'i  dial  Ihe  an  lend  nien  Is 
legaiihng,  ihe  liealinenl  ol  vaiions 
lealnies,  i  oinpiineiils,  and  ai  i  e.s.soi  les 
nil  del  Ihe  I  K  Il'desI  pi  oi  ed  in  e  wei  e  I  he 
I  e.Mill  III  a  .sei  ies  ol  neg^iil  ml  ions  I  ha  I 
iiccniied  helwmm  IK  )l‘!,  man  n  lad  in  ei.s, 
and  eneig,y  ellii.iency  advocates  and, 
dins,  lepie.seiil  a  ninlimlly  ag’ieed  npon 
a|ipro.'ich  lor  each  ol  lhe.se  lealnies.  I  K  )l'i 
helieve.s  adoption  of  lhe.se  chit  i beat ii m.s 
will  si  I  eandine  lest  ing,  and  make  I )(  )l'!'s 
lest  piocednre  easier  and  more 
slraig,htroi ward  to  iniplenienl. 

The  negotiations  also  resniled  in  a 
recently  |mbbshed  final  rule  adopting 
amended  regulations  governing  Al'iDMs, 
basic  model  definition,  and  compliance 
for  commercial  llVACi,  refrigeration,  and 
WM  e(|inj)ment.  'I’he  AEDM  provisions 
allow  an  alternative  method  for 
determining  compliance  in  lieu  of 
conducting  actual  physical  testing.  78 
FR  79579,  79590.  Commercial 
refrigeration  equipment  previously  were 
required  to  te.st  two  units  of  each  basic 


model,  so  the  addition  of  an  AEDM 
option  reduces  the  number  of  units  for 
which  manufacturers  will  need  to 
conduct  this  test  procedure.  The  2013 
AEDM  final  rule  also  clarified  its  basic 
model  definitions,  which  give 
manufacturers  the  flexibility  to  group 
individual  models  based  on  certain 
characteristics  into  an  individual  basic 
model  for  the  purposes  of  demonstrating 
compliance  with  DOE’s  energy 
conservation  standards.  DOE  notes  that 
the  AEDM  and  basic  model  provisions 
adopted  in  the  2013  AEDM  final  rule 
will  reduce  the  burden  of  demonstrating 
compliance  with  DOE’s  energy 
conservation  standards  in  general,  such 
that  the  burden  e.stimates  for  te.stiug 
di.scussed  here  rejmiseut  a  wor.se  case. 
'I'he  S|)e(:ifi(:  reductions  in  burden 
a(:(:oin|)bshed  in  the  2013  AEDM  final 
ride  are  dis(:u.s.sed  in  more  detail  in  that 
ride.  78  FR  79590  79591  (Dec.  31, 

2013). 

lliised  on  lliis  hiclnal  basis,  I )( )l'i 
coiiliiiiies  III  cerlily  that  this  ride  will 
lint  have  a  "sig’,iiib(.anl  ei.ommiii.  iiiipai.l 
on  a  siihslaiilial  iiiimhei  ol  .small 
entitles,’'  ami  the  piepaialioii  ol  a 
legiilaloiy  Ilexihilily  analysis  is  not 
waiiaiiled  IK  )l\  has  1 1  aiisiiiil  lei  I  Ihe 
I  ei  1 1  III  al  ion  anil  snppi  a  1 1  ng  si  al  eineni 
ol  till  Inal  basis  In  Ihe  I  Inel  I  .lanisel  ha 
Ailvoi  ai  y  ol  Ihe  .‘.inall  llnsinesfi 
A 1 1  nn  n  isl  I  al  II  III  ha  leview  nnilei 

I  I  I  .  I.O'.lh) 

(.  I  hiilii  llir  I'tijirnviii  I- 

llriliii  III  III  .\i  I  Ilf  I  ‘I'l'i 

Mannlai  lineis  nl  i  ninnieii  nil 
1  ell  igei  al  ion  ei pi i pnieni  n ill'll  i  ei  1 1 1 y  lo 
IK  It'.  1 1  nil  I  hen  pi  oi  Ini  Is  i  oni  pi  y  wil  h 
any  applii  able  eneigy  i  on.'iei  val  ion 
si  am  hn  I  I'l  In  i  ei  1 1 1  y  i  ng_  i  oni  pi  nini  e, 
mannlai  lineis  innsi  lest  Iheo  pioilni  Is 
III  I  lulling,  lo  Ihe  I  K  It’,  lesI  pioi  eihne  fin 
I  oninieii  nil  i  el  i  igei  al  n  in  eipiipmenl, 
nil  hilling,  any  ainenihnenis  ailopleil  loi 
lhal  lesi  pioi  eihne.  I  K  )l'.  ha.'i  eslahli.'iheil 
ieg,nhition.s  loi  Ihe  i  ei  I  i I ii  al  ion  ami 
lei.oiilkeeping,  leipiii  enienis  lor  all 
i.oveieil  i.on.'ainiei  piodm.ls  anil 
(.ommercial  eipiipmenl,  iiicimbng', 
connneicial  ref  i  ig,ei  al  ion  eipiipmenl.  '/ti 
I  F  i;’,422  (Man  h  7,  201  I).  I  he 
colleclion  ol  inlormalion  reipiiremenl 
lor  Ihe  cerlibcaliim  ami  rer.orilkee|iiiig 
i.s  siihjecl  lo  review  and  approval  by 
( IMIt  miller  Ihe  l’a|)erwork  Rediicliim 
Act  (I’RA).  I'his  requirement  has  been 
approved  by  ( )MH  under  ( )Mlt  ( ion t nil 
Number  1910-1400.  I’uhlic  reporting 
burden  for  the  certification  is  estimated 
to  average  20  hours  per  response, 
including  the  time  for  reviewing 
instructions,  .searching  existing  data 
.sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
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Niitwilli.sliiiidiii^  any  ollua'  provision 
oi  llio  law,  no  person  is  rocpiiind  lo 
riispond  lo,  nor  shall  any  person  lie 
sniijeel  lo  a  penally  loi  laiinre  lo  comply 
willi,  a  colleclion  ol  inlormalion  snhjeci 
lo  llie  retpiireinenls  ol  llie  I'KA,  unless 
llial  colleclion  ol  inlormalion  displays  a 
cnrienlly  valid  ( )MI<  ( ionirol  Nnmlier. 

I  >.  Hrvirw  I  Inili'i  I lii‘  Niiliimtil 
l•j|\'in)nmrlll<ll  I’olicy  Act  oj  lUtiU 

In  lids  iinal  ride,  I )( )l'i  amends  ils  lesi 
pi'ocednre  lor  commercial  i'eli'i)>eral ion 
eipiipmenl.  I )( )l'i  has  ilelermined  lhal 
lids  role  falls  inlo  a  class  ol  aclions  lhal 
are  calej’orically  excluded  Irom  review 
under  Ihe  Nalional  I'invironmenlal 
I’olicy  Acl  ol  Mllifl  (NId'A;  42  I  I.S.( 

4221  e/  .se</.).  The  role  is  covered  hy 
( iale^orical  hxchision  Ah,  lor 
rnlemakin^s  lhal  inlerprel  or  amend  an 
exisling  ride  wilhoni  chaiif^ing  Ihe 
environmenlal  eliechassel  Idrlh  in 
DOI'l’s  NId’A  re^nlalions  in  appendix  A 
lo  snhparl  I ),  1 0  ( ;i''K  jiarl  1 1)21 .  This 
ride  will  mil  atlecl  Ihe  ipialily  or 
disirihniion  orenerf>y  usage  and 
Ihereldre  will  mil  resnil  in  any 
environmenlal  impacts.  Accordingly, 
neither  an  environmenlal  asse.ssnient 
nor  an  environinenlal  im|>act  statement 
is  reepdred. 

/h.'v/eiv  I ln(l<!r  I'ixaciitivc  Order  i:si:t2 

I'ixeciilive  Order  12122,  “l■’ederalism,” 
1)4  h'K  422.15  (Aiig.  4,  IdhO),  iin|)o.ses 
certain  reciiiiremenls  on  agencies 
Idnniilating  and  inijileinenting  jiolicies 
or  regulations  thal  preempt  State  law  or 
that  have  Fedorali.sm  implications.  The 
Fxeentive  Order  reqnires  agencies  to 
examine  the  constitutional  and  statutory 
authority  supporting  any  action  that 
would  limit  the  policymaking  discretion 
of  the  States  and  to  carefully  assess  the 
necessity  for  such  actions.  The 
Executive  Order  also  requires  agencies 
to  have  an  accountable  process  to 
ensure  meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  Federalism  implications.  On 
March  14,  2000,  DOE  published  a 
statement  of  policy  describing  the 
intergovernmental  consultation  process 
it  will  follow  in  the  development  of 
such  regulations.  65  FR  at  13735  (March 
14,  2000).  DOE  has  examined  this  final 
rule  and  has  determined  that  it  would 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  EPCA  governs  and 
prescribes  Federal  preemption  of  State 
regidations  as  to  energy  conservation  for 
the  products  that  are  the  .subject  of  this 
final  rule.  States  can  petition  DOE  for 


exemplimi  liimi  such  preemplimi  lo  Ihe 
exieni,  and  based  mi  crileria,  sel  liirlli  in 
Id'CA.  (42  U.S.C.  62<)7(d))  No  Imllier 
aclimi  is  leipiired  hy  I'ixecniive  ( )rdei 
1 .21 22. 

Keview  Under  hiset  nl ive  ( >rder 

Kei'aiiling  llie  review  ol  exisling, 
ie);nlalions  and  llm  |ii(imnl)'alion  ol 
new  1  e|’,n lal  ions,  .seclion  2(a)  ol 
Execnl  i ve  (  )i (lei  I  2U(1M. ‘2  ii  vi I  pi.slice 
Keloini,”  1)1  I'E  4721)  (l•■ell.  7.  Il)l)l>). 
impo.ses  on  I'edeial  a|',en(:ies  llie  )’,eneral 
(Inly  lo  adhere  lo  Ihe  lollowiiig, 
reipiiremenls;  ( I )  liliminale  dralliii)’, 
errors  and  amliif',nily;  (2)  wrile 
regnlalions  lo  mininii/.e  I il i)>,al ion;  (2) 
provide  a  clear  l(!gal  slandard  lor 
aiiecled  condnci  rallier  Ilian  a  general 
slandard;  and  (4)  proniole  siniplilicalion 
and  liiirden  rediiclion.  .Seclion  .2(lij  oi 
I'ixecniive  ( Irder  1  21)66  specifically 
reipiires  lhal  I'ixecnlive  agencies  make 
every  reasonable  eliorl  lo  ensure  lhal  Ihe 
regiilalion;  (1 )  ( ilearly  s|)ecilies  I  he 
preenqilive  ellecl,  if  any;  (2)  clearly 
specifies  any  ellecl  on  exisling  Federal 
law  or  regiilalion;  (2)  provides  a  clear 
legal  slandard  foraffecled  condiicl 
while  |)romoling  .sini|)lificalion  and 
hiirden  rediiclion;  (4)  s|)ecifies  Ihe 
relroaclive  ellecl,  if  any;  (5)  adeipialely 
defines  key  lernis;  and  (6)  addresses 
oilier  im|)orlaiil  i.ssiies  affecling  clarily 
and  general  draflsmaiiship  under  any 
guidelines  i.ssued  hy  Ihe  Allorney 
Oeiieral.  .Section  2(c)  of  I'ixecnlive  Order 
121)66  recpiires  I'ixecutive  agencies  to 
review  regulations  in  light  of  applicable 
standards  in  .sections  2(a)  and  2(h)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  the  final  rule 
meets  the  relevant  standards  of 
Executive  Order  12988. 

G.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1 995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA;  Pub.  104- 
4  sec.  201  (codified  at  2  U.S.C.  1531) 
requires  each  Federal  agency  to  assess 
the  effects  of  Federal  regulatory  actions 
on  State,  local,  and  Tribal  governments 
and  the  private  sector.  For  proposed 
regulatory  actions  likely  to  result  in  a 
rule  that  may  cause  expenditures  by 
State,  local,  and  Tribal  governments  in 
the  aggregate  or  by  the  private  sector  of 
$100  million  or  more  in  any  one  year 
(adju.sted  annually  for  inflation),  section 
202  of  UMRA  requires  a  Federal  agency 
to  publish  e.stimates  of  the  resulting 
co.sts,  benefits,  and  other  effects  on  the 
national  economy.  (2  U.S.C.  1532(a),  (h)) 
The  UMRA  also  requires  a  Federal 
agency  to  develop  an  effective  jirocess 


Id  peniiil  limely  iiipiil  hy  ehiclud 
(iliiceis  (if  .Slale,  local,  ami  Ti  ihal 
I'oviii'immiils  on  a  proposed  “sigiiiticaiil 
iiiliai’ovormmmlal  mamlalc”  ami 
KMpiircs  an  ag.micy  plan  lor  )’,ivin)>  nolici; 
ami  oppoilnnily  lor  limely  inpnl  lo 
polenlially  aiiecled  .'anall  g^overnnnmls 
lielore  e.'dahl ish i ng,  any  riM|niremenls 
lhal  mi|>,hl  .si)<nili(:anl  ly  or  nnii|nely 
ailed  .small  f’overnnienis.  (  )n  March  16. 
I'l'l7,  I )(  )l'i  pnhlished  a  .<;lalemenl  ol 
policy  on  ils  piocess  loi 
inl(a)'ov(;rnm(mlal  consnilalion  nndei 
I  IMF  A.  1)2  FK  I  26211.  (Iliis  policy  is 
al.'io  availahh;  al  /d//).//c;ic/;;y./;ov/gc/ 
(ilfice  ;;(,'nc;vi/  ediniuel.)  I )(  )E  r(!view(!(l 
Ihis  iinal  iide  pnrsnaid  lo  I IMKA  and  ils 
|ioli(:y  and  d(!l(!rmine(l  lhal  lint  rid(! 
conlains  neillna  an  inl(ag,ov(a  inmadal 
mandale  nor  a  mandale  lhal  may  resnil 
in  I  he  expcaidil  nr(;  of  .$  1 00  million  or 
more  in  any  y(!ar,  so  Ihese  KapiiKamails 
do  nol  a|)|)ly. 

II.  Review  Under  Ihe  Trensury  and 
( !en(n(d  doverinnenl  Approprialions 
Act.  1999 

.Seclion  654  of  lh(!  TKiasnry  and 
(((anaal  (ioviaiiimad  Appro|)rialions 
Acl,  1999  (Pnl).  E.  10.5-277)  rcapiires 
F(al)aal  ag(aici(!S  lo  issue  a  Family 
Policymaking  Asstissimad  for  any  ride 
lhal  may  affecl  family  well-being.  This 
final  ride  would  nol  have  any  impaci  on 
Ihe  anionomy  or  inlegrily  of  Ihe  family 
as  an  institution.  Accordingly,  DOE  has 
concluded  that  it  is  not  nece.s.sary  to 
jirepare  a  Family  Policymaking 
A.sse.ssment. 

/.  Review  Under  Executive  Order  12630 

DOl'j  has  determined,  under  Executive 
Order  12630,  “Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights,”  53  FR  8859 
(March  15,  1988),  that  this  regulation 
will  not  result  in  any  takings  that  might 
require  compensation  under  the  Fifth 
Amendment  to  the  U.S.  Constitution. 

/.  Review  Under  Treasury  and  General 
Government  Appropriations  Act,  2001 

Section  515  of  the  Treasury  and 
General  Government  Appropriations 
Act,  2001  (44  U.S.C.  3516,  note) 
provides  for  agencies  to  review  most 
disseminations  of  information  to  the 
public  under  guidelines  established  by 
each  agency  pursuant  to  general 
guidelines  issued  by  OMB.  The  OMB’s 
guidelines  were  published  in  67  FR 
8452  (Feb.  22,  2002),  and  DOE’s 
guidelines  were  published  in  67  FR 
62446  (Oct.  7,  2002).  DOE  has  reviewed 
this  final  rule  under  the  OMB  and  DOE 
guidelines  and  has  concluded  that  it  is 
cionsistent  with  a])plicable  policies  in 
tho.s(!  guidelines. 
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K.  lU'vii.iv  I  hlxfi  til ivt‘  ( )nl(!i  lli'J.l  I 

I'ixcciil iv(!  (  )i  (l(!i  I  :t7  1  I ,  ‘‘Aclinn;; 

( iiiiiy,  rliiit 

AlfccI  l'in<;i'|’V 

1  )isli  iliiilinii,  (11  t  )s(!,”  Iili  I'K  7)t:t!ir»  (Mjiy 
77,  !'()()  I  ),  r(!(|iiii  (!.s  l''(t(l(;i(il  :i(!S  Id 

|ii(;|tiii(!  iiiul  .■iiihiiiil  Id  (  )II\A,  (  lllicd  of 
Mllllill’dllldlll  1111(1  ltll(l).>,(!l,  11  .'illlldllldlll  dl 
l'!ii(!i  )',y  I'illdcli.  idi'iiiiy  |)i  (i|id;i(i(l 
.■ii)'iiili(;iiiil  (!ii(i()'y  iicl  idii.  A  i f  i( :iiiil 
ciKtij’y  iiclidii"  is  (l(4iii(!(l  ns  iiiiy  iiclidii 
liy  nil  ii|’i!ii(:y  lliiil  |irdiiiiil)',nli!(l  in  is 
(;X|)(!(:I(!(I  Id  Idiiil  Id  |irdiiiiil)',iilidii  III  11 
iiiinl  nilii,  1111(1  llinl  |  I )  is  n  si)’iiili(:iiiil 
ii!)’iilnldry  nclidii  iiiiiIim'  I'ixiiciilivi;  (  Irilin 
I  7l((il>,  III'  liny  siiccnssiir  di'ilnr;  niiil  (7) 
is  likniy  In  liiivn  n  sij'iiilicniil  nilvinsi! 
dill  Mil  dll  I  III!  supply,  ilislriliiiliiiii,  in  ii.sn 
III  (!ii(!i)>,y;  (ir  (,'l)  is  (l(!sij>,iinl(!(l  liy  llin 
Ailiiiinislrnliir  iil  ( )IKA  ns  n  siy.iiilicniil 
i!ii(!r)',y  ncl inn.  I''di'iiiiy  prdpd.si!(l 
sii’iiiliciiiil  niinr^y  ncliiiii,  Ilin  iiy.iincy 
iiiiisl  ).’,ivi!  n  (l(ilnili!(l  slnli!nii!iil  iirniiy 
iidvcisii  nllncls  iiii  niKii'^y  supply, 
(lisiriliiilidii,  (ir  iisn  sliiiiilil  llic  piii|)iisnl 
III!  iiiipl(!iii(!nl(!(l,  niid  iil  riiiisdiiiilili! 
iillnniiil ivcs  In  Ilii!  ncliiin  niid  llinir 
(ixpiiclnd  liciinlils  iiii  niKiif^y  siipjily, 
(lislril)iili(in,  niid  iisn.  I'liis  rni^iiliilory 
iiclidii  wdiilii  mil  linvi!  ii  si^niricnnl 
ndviirsc  cllncl  mi  Ilin  supply, 

(lislrilnilidii,  nr  use  (irciinr^y  imd 
llicnildrc  il  is  nol  ii  si^niliciml  nnergy 
iiclidii.  Accdi'diiigly,  DOM  lins  iiol 
pr(!|)<ir(id  il  Sliildimiiil  ol  I'imirj^y  Mlincls. 

I,.  Review  Under  Section  32  of  the 
I'ederol  Snergy  Adnnnistraiion  Act  of 
1374 

I  Indor  section  301  ol  the  Departmont 
oi  Mnnrgy  Organization  Act  (J’nh.  1,.  1)5- 
1)1),  DOE  must  comply  witli  section  32 
of  tlie  Federal  Energy  Administration 
Act  of  1974  (Pub.  L.  93-275),  as 
amended  by  the  Federal  Energy 
Administration  Authorization  Act  of 
1977.  When  a  proposed  rule  contains  or 
involves  use  of  commercial  standards, 
the  rulemaking  must  inform  the  pnblic 
of  the  use  and  background  of  such 
standards.  (15  U.S.C.  788  Section  32) 

This  final  rule  incorporates  testing 
methods  contained  in  ASTM  Standard  E 
1084-86  (Reapproved  2009),  “Standard 
Test  Method  for  Solar  Transmittance 
(Terrestrial)  of  Sheet  Materials  Using 
Snnlight,”  and  ASHRAE  72-2005, 
“Method  of  Te.sting  Commercial 
Refrigerators  and  Freezers.”  DOE  has 
evaluated  these  standards  and  is  unable 
to  conclude  whether  they  fidly  comply 
with  the  requirements  of  section  323(h) 
of  the  Imderal  FJnergy  Administration 
Act  (i.e.,  whether  they  wore  develojied 
in  a  manner  that  fully  jirovidos  for 
jnihlic  jiarticipalion,  comment,  and 
review). 


A.s  ii!(|iiii'(!(l  liy  sccliiiii  37(c)  iil  Ilic 
l‘'i!(li!r:il  I'iiicrgy  AdiiiiiiisI i iil ion  Act  nl 
1974  ii.s  iiiiii!iiili!il,  D(  )l'i  lia.s  ciiiiMiilli:il 
willi  lliii  Alliiniiiy  ( iiiiiiiml  and  Ilin 
(  iliaii  iiiaii  III  till!  F'nilnral  Tiailn 
(  iiimiiii.s.siiiii  aliiiiil  tlin  iiiipaci  iiii 
ciiiiipnlitiiiii  III  ii.siiig,  Ilin  iiinlliiiiFi 
ciiiilaitinil  ill  llin.sn  slaiiilaiiF.  Iinlinn 
|iin.sci  iliiii)’  a  liiial  i  iiln. 

M.  ( '.oinei'xiiionid  Noiifieotton 

A;;  in(|iiirn(l  liy  !i  I  !.  80  I .  I )(  )!'!  will 
inpiiit  III  (  iiiii|>in.s.'i  (III  Ilin  pniiiiiih’al  iiiii 
III  llii.'i  niln  linliiin  il.s  niinclivn  (lain.  'I'lin 
rnpiirl  will  .slain  llial  il  lia.s  linnii 
ilnini  iiiiiind  llial  Ilin  niln  i.s  nut  a  “inajiii 
riiln"  a.s  ilnliiind  liy  5  I  ).S.(  i.  804(7). 

V.  Approval  of  the  ( iHice  of  Ilin 
Sncrnlary 

rlin  Sncrnlary  of  Ennrj>,y  has  a|ipr(ivn(l 
pnlilical inn  of  this  final  niln. 

l.isl  ofSiihjncts 

10  Cldt  rail  420 

Adniinisiralivn  practicn  and 
procndnrn,  Confidnniial  hiisinnss 
inforinal ion,  I'innrgy  consnrvation, 
llonsnliold  applianciis,  Kn|)orling  and 
rncordkniiping  riKpiiniimiiils. 

10  Cldt  t'nrt  431 

Adminisirativn  practici!  and 
|)roc(!dnrn,  Confid(!ntial  hnsinn.ss 
information,  FiiuMgy  consiiivalion, 
llou.siihold  a|)|)liances,  lm|)orts. 
Incorporation  by  nifnreuce. 
Intergovernmental  nilations.  Small 
husine.sses. 

Issiiod  ill  Wasliiiigton, ))(!,  on  Ajiril  10, 
2014. 

Kathleen  H.  Hogan, 

Deputy  Assistant  Secretary  for  Energy 
Efficiency,  Energy  Efficiency  and  Eenewahle 
Energy. 

For  the  reasons  set  forth  in  the 
preamble,  DOE  amends  parts  429  and 
431  of  chapter  II  of  title  10,  of  the  Code 
of  Federal  Regulations,  as  set  forth 
below; 

PART  429— CERTIFICATION, 
COMPLIANCE,  AND  ENFORCEMENT 
FOR  CONSUMER  PRODUCTS  AND 
COMMERCIAL  AND  INDUSTRIAL 
EQUIPMENT 

■  1.  The  authority  citation  for  part  429 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  8291-6317. 

§429.42  [Amended] 

■  2.  Section  429.42  is  amended  by 
adding  in  paragraphs  (h)(2)(i),  (ii),  and 
(iii),  the  words  “inc;rements  of  0.01” 
hiifore  the  phrase  “kilowatt  hours  per 
day  (kWh/day).” 


PART  431— ENERGY  EFFICIENCY 
PROGRAM  FOR  CERTAIN 
COMMERCIAL  AND  INDUSTRIAL 
EQUIPMENT 

■  !l.  Tim  ani  III  n  il  y  I  :ital  il  III  li  n  pari  4  3  1 
ciinl  innn.s  In  mail  a::  liilliiws: 

Aiiilioiiiv:  i;'  1 1 ;;  ( :  i.;mi  i.:t  i  / 

■  4.  .'ircliiin  43  I  .l>7.  i.s  anii!nili!il  hy: 

■  a.  Fimii  ivi  II)’,  I  III!  del  i  II  il  il  III  liir 
“ciinnnnrcial  liyliriil  rnli  i)',i!raliii ,  lmi!'/.i!r, 
and  ri!lri)',i!ral(ir  I r(:(!'/.(!r’’; 

■  II.  Aililiii)',  in  alplialinl  ical  iiriliir  Ilin 
ilnliniliiin.s  liir  “clinl  lia.'a!  iir  )’i  iililln 
;;lan(l,"  “i  linind  siiliil,"  “cliisnil 
Iran.'qiarnnI,''  “ciinininrcial  Irnn’/.nr,” 
“ciinnnnrcial  liyliriil,”  “ciinininrcial 
mil  ig, mail ir,"  “ciinnnnrcial  rnirij’nraliir 
frnnznr,”  “diiiir,”  “(ipnraliii)', 

Ininpiiial urn,”  “raliii)’  Innipnralnm,”  and 
”1  ransparnnl”;  and 

■  c.  Knvising  Ilin  dnfinil ions  for  “icn 
crnain  fmez(!r”  and  “liiwnsl  a|iplical ion 
prodnci  Inmpiiratnrn.” 

Till!  addilions  and  rnvision  mail  as 
follows; 

§431.62  Definitions  concerning 
commercial  refrigerators,  freezers  and 
refrigerator-freezers. 

A  A  A  A  A 

Uliif  hose  or  griddle  stand  means 
commercial  refrigeration  e(|nipmenl  that 
is  de.sign(!d  and  marketed  for  the 
(!xpre.ss  pur|)o.se  of  having  a  griddle  or 
other  cooking  appliance  placiid  on  lop 
of  it  that  is  capahh;  of  reiiching 
temperature’s  hot  (iiiough  to  ceiok  food. 

(dosed  solid  means  e(]ui])ment  with 
doors,  and  iu  which  morn  than  75 
jiercout  of  the  outer  surface;  are;a  of  all 
deiors  on  a  unit  are  neit  transparent. 

(dosed  transparent  moans  equipment 
with  doors,  and  in  which  25  percent  or 
more  of  the  outer  surface  area  of  all 
doors  on  the  unit  are  transparent. 

Commercial  freezer  means  a  unit  of 
commercial  refrigeration  equipment  in 
which  all  refrigerated  compartments  in 
the  unit  are  capable  of  operating  below 
32  °F  (±2  °F). 

Commercial  hybrid  means  a  unit  of 
commercial  refrigeration  equipment: 

(1)  That  consists  of  two  or  more 
thermally  separated  refrigerated 
compartments  that  are  in  two  or  more 
different  equipment  families,  and 

(2)  That  is  sold  as  a  .single  unit. 

Commercial  refrigerator  means  a  unit 

of  commercial  refrigeration  equipment 
in  which  all  refrigerated  compartments 
in  the  unit  are  capable  of  operating  at  or 
above  32  °F’  (+2  °F). 

Commercial  refrigerator-freezer  m(;an.s 
a  unit  of  commercial  refrigeration 
e(pii})ment  con.si.sting  of  two  or  more 
refrigerated  compartments  where  at 
least  one  r(;frigerat(;d  compartment  i.s 
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<:.'ip.'il)l(!  of  npor.'il  ill  or  iiliovo  .17  "T' 

( I  7  "I'  )  iind  ill  loiisl  OIK!  roll  if^oiiitod 
coinpiirtinoiit  is  (:!i|)iilil(;  of  o|)i!nit  ing 
liolow  .'{7  “I''  ( 1 7  "I'’). 

*  *  A  A 

Door  uuuiufi  ti  inoviihlc  piinol  fliiil 
sopaiiifns  tlio  interior  volnino  of  a  unit 
of  coinincrcial  rofrifjoralion  o(]nipinont 
from  tlio  ciinbiont  onvironmont  and  is 
(losignod  to  facilitate  access  to  the 
refrigerated  space  for  the  purpose  of 
loading  and  unloading  product.  This 
includes  hinged  doors,  sliding  doors, 
and  drawers.  This  does  not  include 
night  curtains. 

***** 

Ice-cream  freezer  means  a  commercial 
freezer  that  is  designed  to  operate  at  or 
helow  -5  °F  (+2  °F)  (-21  °C±1.1  °C) 
and  that  the  manufacturer  designs, 
markets,  or  intends  for  the  storing, 
displaying,  or  dispensing  of  ice  cream. 
***** 

Lowest  application  product 
temperature  means  the  lowest 
integrated  average  temperature  at  which 
a  given  basic  model  is  capable  of 
consistently  operating  [i.e.,  maintaining 
so  as  to  comply  with  the  steady-state 
stabilization  requirements  specified  in 
ASHRAE  72-2005  (incorporated  by 
reference,  see  §431.63)  for  the  purposes 
of  testing  under  the  DOE  test 
procedure). 

***** 

Operating  temperature  means  the 
range  of  integrated  average  temperatures 
at  which  a  self-contained  commercial 
refrigeration  unit  or  remote-condensing 
commercial  refrigeration  unit  with  a 
thermostat  is  capable  of  operating  or,  in 
the  case  of  a  remote-condensing 
c:ommercial  refrigeration  unit  without  a 
thermostat,  the  range  of  integrated 
average  temperatures  at  which  the  unit 
is  marketed,  designed,  or  intended  to 
operate;. 

A  A  A  A  * 

l{oting  lemperalure  means  the 
iiit(;grated  avi;rage  tem|)(;i'ature  a  unit 
must  maintain  dining  testing  (i.e.,  eilliei 
as  listed  in  tlie  lalile  at  §  43  I  .(ill(d)(  I )  in 
the  lowest  application  product 
leinperal  me). 

A  A  A  A  A 

'i'rouspon'ut  nii;ans  gjealer  Ilian  or 
equal  lo4!i  percent  li)'lit  Iransniitlance, 
as  delerniined  in  accordance  willi  the 
A.'i'I'M  ,Slandard  I'i  1111(4  Kli  (Keapproved 
7II()'I),  ( incorporaled  by  reterence,  see 
h  4.1 1 .1  lit)  at  normal  incidence  and  in  I  lie 
inlended  direction  of  viewing,. 

■  li.  .Section  4.3  I  (>!(  isaniended  by; 

■  a.  Kenioving,  “lor  §  4  3  I  .(>4  ”  in 
parag,raplis  (li)(  I )  and  (h)|7)  and  addiii)' 
in  its  place,  “for  §  43  1 .64  and 


appendices  A  and  It  to  snhparl  ( i  to  part 
4.31”; 

■  I).  Kemoving  “and  431  .(It)"  in 
paragra|)hs  (c)(l )  and  (2)  and  adding  in 
its  |)lace,  “431. (>6,  and  a|)pendic(;s  A 
and  It  to  snh|)art  (i  of  part  431”;  and 

■  c.  Adding  |)aragraphs  (d)  and  (e)  to 
read  as  follows: 

§  431 .63  Materials  incorporated  by 
reference. 

***** 

(d)  ASHRAE.  The  American  Society  of 
Heating,  Refrigerating,  and  Air- 
Ckmditioning  Engineers,  Inc.,  1971 
Tidlie  Circle  NE.,  Atlanta,  GA  30329,  or 
h  tt  p  ://www.ashrae.org/. 

(1)  ANSI/ASHRAE  Standard  72-2005, 
(ASHRAE  72-2005),  “Method  of  Testing 
Commercial  Refrigerators  and  P’reezers,” 
Copyright  2005,  IBR  approved  for 
§431.62,  and  appendices  A  and  B  to 
suhpart  C  of  part  431. 

(2)  [Reserved] 

(e)  ASTM.  ASTM  International,  100 
Barr  Harbor  Drive,  P.O.  Box  C700,  West 
Conshohocken,  PA  19428,  (877)  909- 
2786,  or  go  to  http://www.astm.org/. 

(1)  ASTM  E  1084  (Reapproved  2009), 
“Standard  Test  Method  for  Solar 
Transmittance  (Terrestrial)  of  Sheet 
Materials  Using  Sunlight,”  approved 
April  1,  2009,  IBR  approved  for 
§431.62. 

(2)  [Reserved] 

■  6.  Section  431 .64  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  431 .64  Uniform  test  method  for  the 
measurement  of  energy  consumption  of 
commercial  refrigerators,  freezers,  and 
refrigerator-freezers. 

***** 

(h)  Testing  and  calculations. 
Determine  the  daily  energy 
consumjition  of  efich  covered 
commercial  r(;frigerator,  freezer,  or 
refrigiirator-freezer  by  conducting  the 
ap|)r(>|)riate  test  proc(;dnre  set  foilh 
below,  in  ap|)endix  A  or  It  to  this 
snhparl.  'I'hi;  daily  energy  consnmption 
III  commercial  riifrigeralion  (iqnipnient 
shall  be  calculated  using,  raw  measnred 
values  and  the  final  test  results  shall  he 
reported  in  increments  ol  II. 0I  kWh/day. 

■  7.  .Section  43  1 .61)  i.s  amended  hy; 

■  a.  In  the  lahle  in  |iara)',raph  (d)(  I ) 
rianoviii)'  every  instance  of  “  •37“  and 
adding,  ill  it;;  place  “  *37  I  7.“,  nanoviii)’, 
every  in.slaiice  ol  “•  37”  and  addiii)'  in 
it.':  place  “•  !t7,  I  7”.  and  removing, 

!)*  *”  and  adding,  in  its  plai.e  "•  !> 

I  7  A  *  “ 

■  h.  Add  ill)',  pai  ag,raph  1 1 )  to  read  as 
III  I  low;;: 

§431.66  Enurgy  coiiHorviilloii  HlaiidardH 
and  Ihoir  ofloclivu  dalun. 


(1)  l•ix(:lllsiolls.  The  energ.y 
conservation  standards  in  paragraphs  (h) 
throngh  (i;)  of  this  .section  do  not  ap|ily 
to  salad  liars,  hnifet  tallies,  and  chef 
liases  or  griddh;  stands. 

■  8.  Add  appendices  A  and  It  to  snh|iart 
(;  of  part  431  to  niad  as  follows: 

Appendix  A  to  Sidiparl  of  Part  431 — 
Uniform  Tost  Method  for  the  Measuminent 
of  Energy  ttonsumption  of  (Commercial 
Refrigerators,  Freezers,  and  Refrigerator- 
Freezers 

Note:  After  October  70,  2014  but  before 
March  28,  2017,  any  representations  made 
with  respect  to  the  energy  use  or  efficiency 
of  commercial  refrigeration  equipment  must 
be  made  in  accordance  with  the  results  of 
testing  pursuant  to  this  appendix. 

Manufacturers  conducting  tests  of 
commercial  refrigeration  equipment  after 
May  21,  2014  and  prior  to  October  20,  2014, 
must  conduct  such  test  in  accordance  with 
either  this  appendix  or  §431.64  as  it 
appeared  at  10  CCFR  part  430,  subpart  B,  in 
the  10  CFR  parts  200  to  499  edition  revised 
as  of  January  1,  2014.  Any  representations 
made  with  respect  to  the  energy  use  or 
efficiency  of  such  commercial  refrigeration 
equipment  must  be  in  accordance  with 
whichever  version  is  selected.  Given  that 
after  October  20,  2014  representations  with 
respect  to  the  energy  use  or  efficiency  of 
commercial  refrigeration  equipment  must  be 
made  in  accordance  with  tests  conducted 
pursuant  to  this  appendix,  manufacturers 
may  wish  to  begin  using  this  test  procedure 
as  soon  as  possible. 

1.  Test  Procedure 

1.1.  Determination  of  Daily  Energy 
Cion.sumption.  Determine  the  daily  energy 
consumption  of  each  covered  commercial 
refrigerator,  freezer,  refrigerator-freezer  or 
ice-cream  freezer  by  conducting  the  test 
jirocedure  set  forth  in  the  Air-Cionditioning 
and  Refrigeration  Institute  (ARl)  Standard 
1 2()()-2()()6,  “I’erformance  Rating  of 
Gommercdal  Refrigerated  Disjilay 
Merchandisers  and  .Storage  tiabinels,” 

.section  3,  "I lelinilions,”  .section  4,  "Test 
Re(|Uiremeiils,”  and  section  7,  ".Syinliol.s  and 
.Sub,scri))ls”  (incorporated  liy  refia'ciice,  see 
§4:il.li:i).  I'or  eacli  commercial  relrigeralor, 
ti'ee/.er,  or  relri)',eralor  liee/.er  willi  a  sett 
coiilaiiied  condensing,  iiiiil,  al.so  ii;;e  API 
.Staiidaril  12(1(1  2(l(l(i,  .section  (>,  "Paliii); 
ltei|uiiiiiiieiils  lor  Sell  contained  (  ioininercial 
Pell  i|',eraled  I  leiplay  Mercliandi.ser;.  and 
.Slorag,e  (  laliinel;;."  I'or  ea<  li  coniniercial 
leti  Igeraloi ,  line/.ia.or  Milri|',eraloi  Iren/.ei 
witli  a  reinole  conden.si  ng,  unit ,  also  n;.e  Alt  I 
.Standard  12(1(1  2.(l(l(>,  .sect ion  !>,  "Paling, 
ltei|niieinenls  loi  Itnniole  (  ioninieii  lal 
Iteli  ig,eialnd  I  li;;|ilay  Men  liandi;.er.s  and 
:  :ioi  ag,e  (  lalanels." 

12.  Melliodolo)',y  lot  I  Inliii  in nn ng, 

A  |i|  it  icalid  1 1  y  ol  li  ans|iai  enl  I  looi  I'ign  |iinenl 
l  ainilies.  I ii  deleiniine  it  a  dooi  tin  a  g,iven 
model  ol  i  ommei  i  nil  i  eli  igei  at  ion  eqiii  |iinenl 
is  1 1  an  s|  nil  enl  (  I  )  (  idi  niale  I  lie  on  lei  dooi 
so  I  till  e  III  ea  incind  i  ng,  li  anie.s  and  mid  I  ions, 
(2.)  I  all  niale  I  lie  1 1  a  ns  pin  enl  sni  lace  in  ea 
wit  li  III  I  lie  on  lei  dooi  sni  lace  in  ea  exi  Ind  i  ii); 
liames  and  ninllions,  (1)  call  niale  llie  iiilio 


I'rdrinl  K<!f^ish?r  /  V(il.  7\\,  No.  '/(>  /  MoikIjiv,  April  XI,  X.(l  M  /  Kiiht;;  iiiid  K(!|',iil:il  ions 


ZZ.'KMI 


(il  (/)  Id  I  I  )  Idi  (!||(:Ii  of  llio  diiIim  (Iddis;  iiikI 
('I)  lliD  riilio  Idi  IIid  lniiiK|iiii')!iil  siii'liii:ii  iiroii 
III  nil  Diiliir  iIddi'.s  imiisI  Iid  (’iDnliir  llinii  (l.'/.li 
Id  iiiinlily  n.s  n  IrniispnrDiil  (!(|iii|iin(!nl  Iniiiily. 

I.S.  AddiliDiinl  S|i(i(:i licnl inns  iiii’ 'I'o.sl iii^ 

III  (  IdimIidiidmI.s  niid  Accii.ssDrins.  .Siil)i(!(:l  Id 
IIm!  iirDvisiiins  ro^nrdiii^  .sixicilic  (:(>iii|>Dn(inl.s 
nnd  nccd.ssDi'io.s  li.sliul  Ixdiiw,  nil  stniidnrd 
(:()iii])(in(!nts  tlinl  would  lx;  u.sixl  (luriiif; 
norinni  o|X!rntioii  (d  tlio  lin.sic  iixxiol  in  llio 
Hold  .shall  ho  instnllod  and  in  o)X!ration 
(hirinf>  toslingas  rocoinnxMulod  hy  tho 
mamifactiiror  and  roprosontativo  of  thoir 
tyjncal  o])oration  in  tho  fiold  unloss  such 
installation  and  oporntion  is  inconsistont 
with  any  rorjiiiroinont  of  tho  tost  procoduro. 
Tho  specific  components  and  accessories 
li.sted  in  the  subsequent  sections  shall  be 
o])erated  as  .stated  during  the  te.st. 

1.3.1.  linergy  Management  Systems. 
Applicable  energy  management  systems  may 
be  activated  during  the  test  procedure 
j)rovided  they  are  permanently  installed  on 
the  case,  configured  as  sold  and  in  such  a 
manner  so  as  to  operate  automatically 
without  the  intervention  of  the  operator,  and 
do  not  conflict  with  any  of  other 
requirements  for  a  valid  te.st  as  specified  in 
this  appendix. 

1.3.2.  Lighting.  Energize  all  lighting,  except 
ciKstomer  display  signs/lights  as  described  in 
.section  1.3.3  and  UV  lighting  as  described  in 
.section  1.3.6  of  this  appendix,  to  the 
maximum  illumination  level  for  the  duration 
of  testing.  However,  if  a  closed  solid  unit  of 
commercial  refrigeration  equipment  includes 
an  automatic  lighting  control  system  that  can 
turn  off  internal  case  lighting  when  the  door 
is  closed,  and  the  manufacturer  recommends 
the  u.se  of  this  sy.stem  in  writing  in  the 
product  literature  delivered  with  the  unit, 
then  the  lighting  control  .should  be  operated 
in  the  automatic  setting,  even  if  the  model 
has  a  manual  switch  that  disables  the 
automatic  lighting  control. 

1.3.3.  (austomer  display  signs/lights.  Do  not 
energize  ,supj)lemental  lighting  that  exists 


sdIdIv  Idi  IIxi  pni|iD.so.s  dI  nil  veil  ising,  iii 
di'iiwing,  iillenliDn  Id  Ihe  cii.se  and  is  mil 
inlep,rid  Id  Ihe  D|xii'iiliDn  (if  Ihe  case. 

1 .3.1.  ( iondensale  pan  healers  and  pumps. 
I'Di'  sell cDiilained  eipiipmenl  (inly,  all 
eleciric  resislance  ciindensale  healers  and 
CDiidensale  pumps  inusl  he  insltdled  and 
o]X!ralionjd  during  Ihe  lesl.  'I'his  includes  Ihe 
slabilizalion  |)eriod  (including  pnll-down), 
sleady-slate,  and  jierformance  testing 
periods.  I’ritx-  to  the  start  of  the  .stabilization 
jieriod  as  defined  hy  A.SIIKAE  72—2005 
(incorj)orated  hy  reference,  see  §431.63),  the 
condensate  pan  must  be  dry.  Following  the 
start  of  the  stabilization  period,  allow  any 
camdensate  moisture  generated  to  accumidate 
in  tbe  pan.  Do  not  manually  add  or  remove 
water  from  the  condensate  pan  at  any  time 
during  the  te.st. 

1.3.5.  Anti-sweat  door  heaters.  Anti-sweat 
door  heaters  must  be  in  operation  during  the 
entirety  of  the  test  procedure.  Models  with  a 
user-selectable  setting  must  have  the  heaters 
energized  and  set  to  the  maximum  usage 
position.  Models  featuring  an  automatic,  non- 
user-adjustable  controller  that  turns  on  or  off 
based  on  environmental  conditions  must  be 
operating  in  the  automatic  state.  If  a  unit  is 
not  shipped  with  a  controller  from  the  point 
of  manufacture  and  is  intended  to  be  used 
with  an  automatic,  non-u.ser-adjustable 
controller,  test  the  unit  with  a  manufacturer- 
recommended  controller  that  turns  on  or  off 
based  on  environmental  conditions. 

1.3.6.  Ultraviolet  lights.  Do  not  energize 
ultraviolet  lights  during  the  test. 

1.3.7.  Illuminated  temperature  displays 
and  alarms.  All  illuminated  temperature 
displays  and  alarms  shall  be  energized  and 
operated  during  the  test  as  they  would  be 
during  normal  field  operation. 

1.3.8.  Condenser  filters.  Kemove  any 
nonpermanent  filters  that  are  provided  to 
prevent  particulates  from  blocking  a  model’s 
condenser  coil. 


I  ..1.0.  KdIi  i(M!i(il  inn  Jivslein  .micm  il  y  cover;;. 
Kemiive  imy  devices  used  Id  secure  Ihe 
ciiiidensing,  uiiil  iig,iiinsl  iiiiwimled  reiixivid. 

I  ..3. 1  (I.  Nig, III  curia  ins  and  covers.  Do  mil 
deploy  nighi  ciirlains  or  covers. 

1.3.1  I .  ( Irill  oplious.  Kixnove  any  opliomd, 
nou-slandard  grills  usexi  lo  direci  airflow. 

1.. 3.12.  Misliug  or  humidificalion  syslems. 
Misling  or  humidification  systems  inusl  he 
inactive  during  Ihe  lest. 

1.3.13.  Air  purifiers.  Air  jnirifiers  must  he 
inactive  during  the  test. 

1.3.14.  Ceueral  purjiosc;  outlets.  During  the 
test,  do  not  connect  any  external  load  to  any 
general  purpose  outlets  contained  within  a 
unit. 

1.3.15.  Crankcn.se  heaters.  Crankca.se 
heaters  must  be  operational  during  the  te.st. 

If  a  control  system,  such  as  a  thermostat  or 
electronic  controller,  is  used  to  modulate  the 
operation  of  the  crankcase  heater,  it  must  be 
activated  during  tbe  te.st. 

1.3.16.  Drawers.  Drawers  are  to  be  treated 
as  identical  to  doors  when  conducting  the 
DOE  test  procedure.  Commercial  refrigeration 
equipment  with  drawers  should  be 
configured  with  the  drawer  pans  that  allow 
for  tho  maximum  packing  of  test  simulators 
and  filler  packages  without  the  filler 
packages  and  test  simulators  exceeding  90 
percent  of  the  refrigerated  volume.  Packing  of 
test  simulators  and  filler  packages  shall  be  in 
accordance  with  the  requirements  for 
commercial  refrigerators  without  shelves,  as 
.specified  in  section  6.2.3  of  ASHRAE  72- 
2005  (incorporated  by  reference,  see 
§431.63). 

2.  Test  Conditions 

2.1.  Integrated  Average  Temperatures. 
Conduct  the  testing  required  in  section  1  and 
2  of  this  appendix  A,  and  determine  the  daily 
energy  consumption  at  the  applicable 
integrated  average  temperature  as  found  in 
Ihe  following  table. 


Category 

Test  procedure 

Integrated  average  temperature 

(i)  Refrigerator  with  Solid  Door(s) . 

ARI  Standard  .... 
1200  2006’ 

38  ‘  F  (12  ‘  F). 

(ii)  Refrigerator  with  T  ransparoni  Door(s)  . 

ARI  Standard  ..  . 
1200  2006’ 

38  "F  (12  -F). 

(iii)  Froo/or  with  Solid  Door(s) . 

ARI  Standard 

1200  2006' 

0  'T  (12  ‘  F). 

(iv)  1  too/oi  with  1  fansparoni  l)(X)i(s)  . 

(v)  Roln(|oialor  l  nxi/oi  with  Solid  l)(x>i(s) 

ARI  Standaid 

1200  200(i' 

ARI  Standaid 

1200  200(i' 

0  "f  (12 '1  ) 

38  "1  (12  "1)  toi  iDliignialDi  comiiait 

iixxil  0  1  (12  1  )  Idi  Iidd/di  coinpail 
nxxil 

(vi)  Commoicial  RotiKioialDi  with  ii  Soil  (xinlalixid  Condon;. log  Dull  l)o;.l(|nDd  toi 
l‘ull  Down  1  om|ioialui(i  Applicalion;.  and  1  lani.paionl  Dddi;. 

(vii)  IcD  ( aoam  1  idd/di 

ARI  Standaid 

1200  200()' 

ARI  .Standaid 

1200  200(i' 

38  1  (12  1  ) 

I*.  0  1  (12  1  ) 

(viii)  (ximmoicial  1  liiliKiiiialDi.  1  idd/di,  and  1  tiilngDialiu  1  idd/di  wiIIi  a  Sxill  (am 
lalnod  ( ain(l(in;.in(|  llnil  and  wilhonl  Dooi;; 

ARI  Standaid 

1200  200(i' 

(A)  0  1  (12  1  )  Idi  low  lixupDialuin  ap 
plK.aliDii;, 

(R)  38  '1  (12  1  )  Idi  niDdinm  l(xnpDia 
Iiiid  apiilicallon;. 

(ix)  ( /DiiiniDicial  1  lofiKiDialDi ,  1  nxi/oi,  and  1  liitniiDialiii  f  idd/di  wilh  <i  IliiniDlD 
( aindDn;.ini|  1  Inil 

ARI  Slandaid 
1200  2001.' 

(A)  0  1  (12  1  )  fix  low  l(xnpDialniD  ap 
plK.aliDii;, 

(R)  .38  '1  (12  1  )  Idi  iiiDdinm  l(xnpDia 
Iiiid  applii.alion;. 

'  lucDipDi.'ilod  by  idIdidiicd,  ;.(i(i  |/4.'II  (>;i 
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2.2.  Lowest  Application  Product 
Temperature.  If  a  unit  of  commercial 
refrigeration  equipment  is  not  able  to  be 
operated  at  the  integrated  average 
temperature  specified  in  the  table  in 
paragraph  2.1,  test  the  unit  at  the  lowest 
application  product  temperature  (LAPT),  as 
defined  in  §431.62.  For  units  equipped  with 
a  thermostat,  LAPT  is  the  lowest  thermostat 
setting.  For  remote  condensing  equipment 
without  a  thermostat  or  other  means  of 
controlling  temperature  at  the  case,  the 
lowest  application  product  temperature  is  the 
temperature  achieved  with  the  dew  point 
temperature  (as  defined  in  AHRI  Standard 
1200  (I-P)-2010  (incorporated  by  reference 
.see  §  431.63))  set  to  5  degrees  colder  than  that 
required  to  maintain  the  manufacturer’s 
lowest  specified  operating  temperature. 

2.3.  Testing  at  NSF  Test  Conditions.  For 
commercial  refrigeration  equipment  that  is 
also  te.sted  in  accordance  with  NSF  test 
jjiocedures  (TyjMi  I  and  Type  II),  iiittigrated 
average!  t(!m|)(!i'ature.s  and  ambient  conditions 
used  foi'  N.SF  testing  may  be  used  in  place 

ol  the  I )( )lv  presci'ilHid  integrated  average 
leinperaliires  and  ainbieni  conditions 
provideid  lliey  result  in  a  niorti  sliingenl  leisl. 
Tbal  is,  tbe  ineasiired  daily  ener)',y 
I  :onsnin  pi  ion  <d  llie  .same  unit,  wbeii  letiled 
at  the  laliii)',  leinperal nreii  and/or  ambient 


conditions  specified  in  the  DOE  test 
procedure,  must  be  lower  than  or  equal  to  the 
measured  daily  energy  consumption  of  the 
unit  when  tested  with  the  rating 
temperatures  or  ambient  conditions  used  for 
NSF  testing.  The  integrated  average 
temperature  measured  during  the  test  may  be 
lower  than  the  range  specified  by  the  DOE 
applicable  temperature  specification 
provided  in  paragraph  2.1  of  this  appendix, 
but  may  not  exceed  the  upper  value  of  the 
specified  range.  Ambient  temperatures  and/ 
or  humidity  values  may  be  higher  than  those 
specified  in  the  DOE  test  procedure. 

3.  Volume  and  Total  Display  Area 
3.1.  Determination  of  Volume.  Determine 
the  volume  of  a  commercial  refrigerator, 
freezer,  refrigerator-freezer,  or  ice-cream 
freezer  using  the  method  set  forth  in  the 
ANSI/ADAM  imF-l-2()()4,  “Energy, 
l’(irff)rmanco  and  Oa])Hcity  of  Houscihold 
K(!frig(!rfitors,  Refrigerator- Fniezers  and 
l''reezer.s’’  (inc()rpoi'al(!d  by  relerenc;e,  see 
§  43 1 .63).  .section  3.21 ,  “Volume,’’  sections 
4.1  tlii'ongb  4  "Met  bod  lor  ( loinpnting 
Total  Kefrignral(id  Volume  and  Total  .Sbell 
Artia  ot  lloiiseliold  kelrigeralors  and 
I  loiisebold  Winn  I  ibillei  s,’’  and  sect  ions  !>.  I 
llirongb  !i.3,  "Mnlliod  loi  (  ioinpnl  ing  Total 
knb  ignratnd  Vobnnn  and  Total  .'ibnil  Area  ol 
I  lon.'.nbold  Ti  nn/.ni 


3.2.  Determination  of  Total  Display  Area. 
Determine  the  total  display  area  of  a 
commercial  refrigerator,  freezer,  refrigerator- 
freezer,  or  ice-cream  freezer  using  the  method 
set  forth  in  ARl  Standard  1200-2006 
(incorporated  by  reference,  see  §  431.63),  but 
disregarding  the  specification  that 
“transparent  material  (>65%  light 
transmittance)  in  Appendix  D.  Specifically, 
total  display  area  shall  be  the  sum  of  the 
projected  area(s)  of  visible  product, 
expressed  in  ft  ^  (i.e.,  portions  through  which 
product  can  be  viewed  from  an  angle  normal, 
or  perpendicular,  to  the  transparent  area). 
Determine  L  as  the  interior  length  of  the  CRE 
model,  provided  no  more  than  10  percent  of 
that  length  consists  of  non-transparent 
material.  For  those  cases  with  greater  than  10 
])ercent  of  non-transparent  area,  1.  shall  be 
(hiterinined  as  the  j)rojected  limiar 
diin(!nsion(s)  of  visibhi  ]>roducl  ])lu.s  10 
|i(!rc(!nt  of  non  liimsparenl  area. 

.See  Figures  A3. 1,  A3. 2,  A3. 3.  A3. 4.  and 
A3. 5  as  examples  of  bow  to  calcidale  the 
dimensions  associaled  with  (:alculali(ai  ol 
total  display  area.  In  the  diagtiims,  I  Ij,  and  I. 
ri!pre!aiul  tbe  dinieiisiou!!  ol  tbe  piiijected 
visible  pKabict. 

nil  I  iN(i  com  i)4Mi  01  i> 
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Ki}4iire  A3. 1  ll(»i'i/oii(iil  open  display  case,  where  (he  dis(anee  is  (he  diiiieiisioii  oKlie 
projee(e<l  visible  prodiiel. 


Mrl.il  I  i()hl 


Mmire  A3. 2  Service  over  eoiiiiler  display  case,  (he  dis(aiice  “'Di,'” 


is  (he  dimension  (d'die 


projec(cd  visible  product,  (ha(  beint;  (he  dimension  (ransverse  (o  (he  length  of  the  case 


through  which  product  can  be  viewed,  excluding  areas  of  the  product  /one  that  cannot  be 
viewed  as  part  of  a  direct  projection  through  the  glass  front. 
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Figure  A3.3  Radius  case,  where  the  distances  “Dh”  and  “L,”  and  the  area  “Ac,”  arc 
representative  of  the  planar  projections  of  visible  product  when  viewed  at  an  angle  normal 
to  the  transparent  surface  or  opening. 


Figure  A3.4  Three-door  vertical  closed  transparent  display  case,  where  the  distance  “L”  is 
the  collective  length  of  portions  of  the  merchandiser  through  which  product  can  be  seen, 
including  the  linear  dimension  of  transparent  (Lt,:)  and  non-transparent  (Lnt,!)  areas. 


provided  the  total  linear  dimension  of  non-transparent  areas  are  less  than  5  inches. 
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Figure  A3.5  Three-door  vertical  closed  transparent  display  case,  where  the  distance  “L”  is 
the  collective  length  of  portions  of  the  merchandiser  through  which  product  can  be  seen, 
including  the  linear  dimension  of  transparent  (Lr,!)  and  non-transparent  (Lnt,!)  areas,  and 
the  total  linear  dimension  of  non-transparent  areas  is  greater  than  5  inches. 


BILLING  CODE  64S0-01-C 

Appendix  B  to  Subpart  C  of  Part  431 — 
Amended  Uniform  Test  Method  for  the 
Measurement  of  Energy  Consumption  of 
Commercial  Refrigerators,  Freezers,  and 
Refrigerator-Freezers 

Note:  Any  representations  made  on  or  after 
March  28,  2017,  with  respect  to  the  energy 
use  or  efficiency  of  commercial  refrigeration 
equipment  must  be  made  in  accordance  with 
the  results  of  testing  pursuant  to  this 
appendix. 

1.  Test  Procedme 

1.1.  Determination  of  Daily  Energy 
Consumption.  Determine  the  daily  energy 
consumption  of  each  covered  commercial 
refrigerator,  freezer,  refrigerator-freezer  or 
ice-cream  freezer  by  conducting  the  test 
procedure  set  forth  in  the  AHRI  Standard 
1200  (I-P)-2010,  section  3,  “Definitions,” 
section  4,  “Test  Requirements,”  and  section 
7,  “Symbols  and  Subscripts”  (incorporated 
by  reference,  see  §431.63).  For  each 
commercial  refrigerator,  freezer,  or 
refrigerator-freezer  with  a  self-contained 
condensing  unit,  also  use  AHRI  Standard 
1200  (I-P)-2010,  section  6,  “Rating 
Requirements  for  Self-contained  Commercial 
Refrigerated  Display  Merchandisers  and 
Storage  Cabinets.”  For  each  commercial 
refrigerator,  freezer,  or  refrigerator-freezer 
with  a  remote  condensing  unit,  also  use 
AHRI  Standard  1200  (1-P)-2010,  section  5, 
"Rating  Riujuirements  for  Remote 


Commercial  Refrigerated  Display 
Merchandisers  and  Storage  Cabinets.” 

1 .2.  Methodology  for  Determining 
Applicability  of  Transparent  Door  Equipment 
Families 

To  determine  if  a  door  for  a  given  model 
of  commercial  refrigeration  equipment  is 
transparent:  (1)  Calculate  the  outer  door 
surface  area  including  frames  and  mullions; 
(2)  calculate  the  transparent  surface  area 
within  the  outer  door  surface  area  excluding 
frames  and  mullions;  (3)  calculate  the  ratio 
of  (2)  to  (1)  for  each  of  the  outer  doors;  and 
(4)  the  ratio  for  the  transparent  surface  area 
of  all  outer  doors  must  be  greater  than  0.25 
to  qualify  as  a  transparent  equipment  family. 

1.3.  Additional  Specifications  for  Testing 
of  Components  and  Accessories.  All  standard 
components  that  would  be  used  during 
normal  operation  of  the  basic  model  in  the 
field  shall  be  installed  and  used  during 
testing  as  recommended  by  the  manufacturer 
and  representative  of  their  typical  operation 
in  the  field  unless  such  installation  and 
operation  is  inconsistent  with  any 
requirement  of  the  test  procedure.  The 
specific  components  and  accessories  listed  in 
the  subsequent  sections  shall  be  operated  as 
stated  during  the  test. 

1.3.1.  Energy  Management  Systems. 
Applicable  energy  management  systems  may 
be  activated  during  the  test  procedure 
jirovided  they  are  permanently  installed  on 
the  case,  configured  and  sold  in  .such  a 
manner  so  ns  to  operate  automatically 
without  the  intervention  of  the  oj)erator,  and 


do  not  conflict  with  any  of  other 
requirements  for  a  valid  test  as  specified  in 
this  appendix. 

1.3.2.  Lighting.  All  lighting  except  for 
customer  display  signs/lights  as  described  in 
section  1.3.3  and  UV  lighting  as  described  in 
section  1.3.6  of  this  appendix  shall  be 
energized  to  the  maximum  illumination  level 
for  the  duration  of  testing  for  commercial 
refrigeration  equipment  with  lighting  except 
when  the  unit  is  equipped  with  lighting 
occupancy  sensors  and  controls.  If  the  unit 
includes  an  automatic  lighting  control 
system,  it  should  be  enabled  during  test.  If 
the  unit  is  equipped  with  lighting  occupancy 
sensors  and  controls  in  should  be  tested  in 
accordance  with  section  1.3. 2.1  of  this 
appendix. 

1.3. 2.1.  Lighting  Occupancy  Sensors  and 
Controls.  For  units  with  lighting  occupancy 
sensors  and/or  scheduled  lighting  controls 
installed  on  the  unit,  determine  the  effect  of 
the  controls/sensors  on  daily  energy 
consumption  by  either  a  physical  test  or  a 
calculation  method  and  using  the  variables 
that  are  defined  as: 

CECa  is  the  alternate  compressor  energy 
consumption  (kilowatt-hours): 

LECsc  is  the  lighting  energy  consumption  of 
internal  case  lights  with  lighting  occupancy 
sensors  and  controls  deployed  (kilowatt- 
hours); 

Pii  is  the  rated  power  of  lights  when  they 
are  fully  on  (watts): 

is  the  j)ower  of  lights  when  they  are 
off  (watts): 
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I’liuimi)  tli<!  |)<tw(ir  ol  lif^lils  wIkmi  llusy  (in; 
(liniiii(!()  (wntt.s); 

I'DhX^,,  is  llio  lolnl  daily  (siiargy 
consumption  with  lights  hilly  on,  as 
inoasiirod  hy  AUKI  Standard  1200  (I-l*)-2010 
(kilowatt-hours): 

him,  is  the  time  period  during  which  the 
lights  are  dimmed  due  to  the  use  of  lighting 
occupancy  sensors  or  scheduled  lighting 
controls  (hours); 

Uim.comroh  is  the  time  case  lighting  is 
dimmed  due  to  the  use  of  lighting  controls 
(hours); 

tdim.scsors  is  the  time  case  lighting  is 
dimmed  due  to  the  use  of  lighting  occupancy 
sensors  (hours); 

t;  is  the  time  period  when  lights  would  be 
on  without  lighting  occupancy  sensors  and/ 
or  scheduled  lighting  controls  (24  hours); 

toff  is  the  time  period  during  which  the 
lights  are  off  due  to  the  use  of  lighting 
occupancy  sensors  and/or  scheduled  lighting 
controls  (hours); 

tnff.conirois  is  the  time  case  lighting  is  off  due 
to  the  use  of  scheduled  lighting  controls 
(hours); 


toii.^rn^oiK  is  dm  time  case;  lighting  is  idl due 
to  the  use  of  lighting  (iccu]iancy  sensors 
(hours);  and 

/i,  is  the  time  jieriod  when  lighting  is  fully 
on  with  lighting  ociaijiancy  sensors  and 
scheduled  lighting  controls  enabled  (hours). 

1.3.2.1.i.  I'or  both  a  physical  te.st  and  a 
calculation  method,  determine  the  estimated 
time  off  or  dimmed,  t„)T  or  tdim,  as  the  sum 
of  contributions  from  lighting  occupancy 
sensors  and  scheduled  lighting  controls  that 
dim  or  turn  off  lighting,  respectively,  as 
shown  in  the  following  equation: 


^iflm  ~  ^t};m«H9DF7  ^dlnuioBtiolis 

The  sum  of  tsc,  toir,  and  tdim  should  equal 
24  hours  and  the  total  time  period  during 
which  the  lights  are  off  or  dimmed  shall  not 
exceed  10.8  hours.  For  cases  with  scheduled 
lighting  controls,  the  time  the  case  lighting  is 
off  and/or  dimmed  due  to  scheduled  lighting 
controls  (tofccontrois  and/ or  taiiu  , controls* 
applicable)  shall  not  exceed  8  hours.  For 


cases  with  lighting  occu|iancy  sensors 
installed,  the  time  the  case  lighting  is  off 
and/or  dimmed  due  to  lighting  occupancy 
.sensors  (t.,ii,kciiw.is  and/or  t<iim,srns(.i»,  as 
ajiplicable)  shall  not  exceed  10.8  hours.  For 
cases  with  lighting  occujiancy  sensors  and 
.scdiedulod  lighting  controls  installed,  the 
time  the  case  lighting  is  off  and/or  dimmed 
due  to  lighting  occupancy  .sensors  (t<,fT,scnsors 
and/or  t<iim,sensors,  as  applicable)  shall  not 
exceed  2.8  hours  and  the  time  the  case 
lighting  is  off  and/or  dimmed  due  to 
scheduled  lighting  controls  (Wf.comrois  and/or 
tdim,controis,  as  applicable)  shall  not  exceed  8 
hours. 

1.3.2.1.ii.  If  using  a  physical  test  to 
determine  the  daily  energy  consumption, 
turn  off  the  lights  for  a  time  period 
equivalent  to  toir  and  dim  the  lights  for  a  time 
period  equal  to  tdim.  If  night  curtains  are  also 
being  tested  on  the  case,  the  period  of  lights 
off  and/or  dimmed  shall  begin  at  the  same 
time  that  the  night  curtain  is  being  deployed 
and  shall  continue  consecutively,  in  that 
order,  for  the  appropriate  number  of  hours. 

1.3.2.1.iii.  If  using  a  calculation  method  to 
determine  the  daily  energy  consumption — 


1 .3.2.1  .iii. A.  Calculate  the  LECsc  using  the  following  equation: 


C1  nnn) 


1 .3.2. 1  .iii.B.  Calculate  the  CECa  using  the  following  equation: 

Pi,  JlWlBOo) 

-  0.75  ^ - rr:: - 


CBCa 


Where  FFK  reprisseiils  the  energy  elficieiicy 
nil  id  from  Table  I  in  Al  IKI  .Standard  12(10(1 
I’)  2010  (incorpiaaled  by  reference,  .see 
(f  43  I  .(>:{)  loi  reinole  condensing  eqni|iinenl 
Ol  die  values  .sbown  in  llie  lollowing,  (able  lor 
sel I  1  iinlained  eqii i piiieni : 

I  I  H  I  OH  Si  I  I  -CONIAINI  I)  COMMI  H- 
(,IAI  Hi  I  HK.I  HAH  I)  DIM’I  AY  Ml  H- 
(,iiANi)i:.i  h;;  and  Sioha(.i  Cahi 

Ni  i:; 


BEK 

EER  rOH  SFI  r-CONTAINFO  COMMFH- 
CIAI  RFFHIGFHATFD  Dishiay  MIH- 
CMANDISl  HS  AND  SlOHAOl  CAHI- 
Ni  IS  Cotiliruiod 


( tpoi.'illnq  tompointiiio  clnss 

1  1  H 
lUii/W 

IcO  (  .10,1111 

( >poi;itliii|  lompoiiitiiio  i.I.im. 

Modiiim 

low 


I  I  H 
lllii/W 


I  I 

/ 


I  12  I  lol^  I'oi  leiiiole  (  oiideiiMiii;  oiiils. 

I  all  olale  llie  levised  i  oiiipiensoi  eiieigy 

<  on  Ml  III  pi  ion  |(  3'3  I  by  add  i  iig,  I  be  I  .Id  i/v  to 
die  1  oiepiessoi  eiieigy  i  oiiMimplioii  (I  Id  !) 
iiieasiiied  III  A  I  lid  .Sliiiidai  d  12.00(1  l‘)  2010 
I  iiicoi  pel  aled  by  leleiein  e,  see  ',4.11  Ii3|  I  be 
I  1  lid  ;  loi  the  eel  lie  case  is  llie  i.ii  in  ol  die 


I  3d  and  bid  (as  calculated  above)  and  die 
tan  energy  consnniplion  ( f  Id  !),  ani  i 
condensale  eneig,y  consiiiiiptioii  (Aid  1). 
deirosi  ener|'y  consiini|ilion  |l  lid  3.  and 
(  (iiidensale  eva|ioratoi  pan  ener|',y 
<  Ol  ISO  III  pi  ion  ( i’ld  d  (as  iiiea.Mii  ed  in  Al  I K I 
.Mandaid  1200(1  l'|  2.010) 

b  3  2  I  i  i  I  D  I'oi  .Mil  I  I  onl  allied  on  ils.  I  be 
I  I  IbO  loi  I  be  eel  lie  case  i.s  I  be  sum  ol  lol  al 
daily  eiieigy  i  oiisom pt  ion  as  iiieasmed  by 
die  Al  lid  Mandaid  I  200  (I  I')  2010 
I  nil  III  pill  a  1 1  III  by  i  elei  inn  e,  see  ',431  I,  1 1  lesi 
willi  die  I  igjits  billy  on  (  I  I  lid  and  I  3d  Ia  . 
less  die  dill  leiiMi  in  bgblnig,  eneigy  use  dne 
III  bgliling,  III  I  npani  y  sensins  and  si  bednied 
bglilnig,  I  iiiiliols,  as  sbown  in  tolliiwing, 
eipial  inn 


•I'UUC  -TUIJCoH-  CUCa-  ''^'Viuuu- 


1.3.3.  Onslomer  display  sig.iis/lig.lils.  Do  not 
eiierg,i/.e  snp|ilenienlal  ligliling,  dial  exists 
solely  lor  die  pur|ioses  of  advertising,  or 


drawing,  allenlion  lo  die  case  and  is  not 
inleg, nil  lo  die  operalion  ol  die  case. 


1.3.4.  ( ioiiden.sale  pan  healers  and  piim|i.s. 
I'OI  .sell  conlained  e(|iiipmenl  only,  all 
electric  resislance  condensale  healers  and 
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coiidcnsiiW!  ])iini|)s  iiuist  lx;  iii.sliilidd  iiiid  in 
o)i(!ndi()n  diirinf;  lli<!  In.sl.  'I'lns  incindn.s  llin 
sliil)ili/.iili(in  poririd  (incliidiii^  |)ull~d()Wii), 
sl(!Hdy-.st(it(),  imd  jxirlormimco  lo.sting 
))(!ri()ds.  I’rior  to  tlio  sliirl  of  tho  stnhili/.ntioii 
j)oriod  as  dofinod  by  ASHRAM  72-2005 
(incorporntod  by  roforonco,  soo  §431.03),  tho 
c;ondensato  pan  must  be  dry.  Following  the 
.start  of  the  stabilization  period,  allow  any 
condensate  moisture  generated  to  accumulate 
in  the  pan.  Do  not  manually  add  or  remove 
water  to  or  from  the  condensate  pan  at  any 
time  during  the  test. 

1.3.5.  Anti-sweat  door  heaters.  Anti-sweat 
door  heaters  must  be  operational  during  the 
entirety  of  the  test  procedure.  Models  with  a 
user-selectable  setting  must  have  the  heaters 
energized  and  set  to  the  maximum  usage 
position.  Models  featuring  an  automatic,  non¬ 
user-adjustable  controller  that  turns  on  or  off 
based  on  environmental  conditions  must  be 
operating  in  the  automatic  state.  If  a  unit  is 
not  shipped  with  a  controller  from  the  point 
of  manufacture  and  is  intended  to  be  used 
with  an  automatic,  non-user-adjustable 
controller,  test  the  unit  with  a  manufacturer- 
recommended  controller  that  turns  on  or  off 
based  on  environmental  conditions. 

1.3.6.  Ultraviolet  lights.  Do  not  energize 
ultraviolet  lights  during  the  test. 


1.3.7.  Illiiininaled  lemponiliire  displays 
and  alarms.  All  ilhiininated  l(!m|)(!raliin! 
dis|)lays  and  alarms  shall  be  energized  and 
o])eraled  during  the  t(!sl  as  they  would  be 
(hiring  normal  field  operation. 

I.3.B.  Uondenser  filters.  Remove  any 
non])ermanent  filters  that  are  provided  to 
prevent  particulates  from  blocking  a  model’s 
condenser  coil. 

1.3.9.  Refrigeration  system  security  covers. 
Remove  any  devices  used  to  secure  the 
condensing  unit  against  unwanted  removal. 

1.3.10.  Night  curtains  and  covers.  For 
display  cases  sold  with  night  curtains 
installed,  the  night  curtain  shall  be  employed 
for  6  hours;  beginning  3  hours  after  the  start 
of  the  first  defrost  period.  Upon  the 
completion  of  the  6-hour  period,  the  night 
curtain  shall  be  raised  until  the  completion 
of  the  24-hour  test  period. 

1.3.11.  Grill  options.  Remove  any  optional 
non-standard  grills  used  to  direct  airflow. 

1.3.12.  Misting  or  humidification  systems. 
Misting  or  humidification  systems  must  be 
inactive  during  the  test. 

1.3.13.  Air  purifiers.  Air  purifiers  must  be 
inactive  during  the  test. 

1.3.14.  General  purpose  outlets.  During  the 
test,  do  not  connect  any  external  load  to  any 
general  purpose  outlets  contained  within  a 
unit. 


1.. 3.15.  Gnmkcase  healers.  Grankcase 
heaters  must  be  o|)eralioiial  during  tbe  test. 

M  a  control  system,  siicb  as  a  Ihermoslal  or 
eleclnaiic  controller,  is  used  to  modulate  tbe 
o])eration  of  the  crankcase  beater,  it  must  be 
utilized  during  tbe  test. 

1.3.16.  Drawers.  Drawers  are  to  be  treated 
as  identical  to  doors  when  conducting  the 
DOE  test  procedure.  Gommercial  refrigeration 
equipment  with  drawers  should  be 
configured  with  the  drawer  pans  that  allow 
for  the  maximum  packing  of  test  simulators 
and  filler  packages  without  the  filler 
packages  and  test  simulators  exceeding  90 
percent  of  the  refrigerated  volume.  Packing  of 
test  simulators  and  filler  packages  shall  be  in 
accordance  with  the  requirements  for 
commercial  refrigerators  without  shelves,  as 
specified  in  section  6.2.3  of  ASHRAE  72- 
2005  (incorporated  by  reference,  see 
§431.63). 

2.  Test  Gonditions 

2.1.  Integrated  Average  Temperatures. 
Conduct  the  testing  required  in  section  1  of 
this  appendix  B,  and  determine  the  daily 
energy  consumption  at  the  applicable 
integrated  average  temperature  in  the 
following  table. 


Category 


Test  procedure 


Integrated  average 
temperature 


(i)  Refrigerator  with  Solid  Door(s) 


(ii)  Refrigerator  with  Transparent  Door(s) 


(iii)  Freezer  with  Solid  Door(s) 


(iv)  Freezer  with  Transparent  Door(s) 


(v)  Ho(rigoralor-Froo/or  witti  Solid  Door(s) 


(vi)  (.(immoi(;iiil  I lolii(|oiiiloi  with  a  Soil  (^mtaiood  (^oikIoiicIik)  Itiiil  DoMqnod  loi  I'lill  Down  lorn 
lioialuio  Application!,  and  liani.paioni  I  toon. 

(vii)  l(.o  ( joam  I  100/01 


(vili)  ( .ommoii.liil  I  loliKioialoi .  I  loo/oi.  and  I  tolil(|oiatoi  I  loo/oi  willi  a  '.oil  ( .onlalnod  (.ondoiiMiiq 
I  lull  and  wlllioni  I  loon. 


(Ik)  (/Ommoicial  I  tolnitoialoi,  I  loo/oi,  and  I  loln(|oialoi  I  loo/oi  willi  a  I  lomolo  (..ondonciiKi  Dull 


AHRI  Standard 
1200  (l-P)- 
2010V 

AHRI  Standard 
1200  (l-P)- 
2010V 

AHRI  Standard 
1200  (l-P)- 
2010V 

AHRI  Standard 
1200  (I  P) 
2010  V 

AHRI  Standard 
1200  (IP) 
2010  ' 


Al  Ii  II  Slandaid 
1201)  (I  P) 
2010  ' 

Al  nil  llland.iid 
i;'00  (I  P) 
2010  ' 

Al  II II  ‘  .landaid 
1200  (I  P) 
2010  ' 


Al  II II  '  llandaid 
1200  (I  P) 
2010  ' 


38  “F  (±2  "F). 
38  °F  (±2  °F). 
0  “F  (±2  "F). 
0  "F  (+2  "F). 


38  "F  (12  '  F)  for  ro- 
higorator  corn- 
pa  rtmorit 
0  "I  (12  "f  )  lor 
lioo/rtr  compart 
tnonl 

30  I  (12  "I  ) 


P,  0  I  (12  I  ) 


(A)  0  I  (12  I  )  loi 
low  liimpniainni 
applK.allnii'. 

(It)  :iM  O  I  (12  I  ) 
loi  mndinm  tom 
poialnio  applu.a 
lionr; 

(A)  0  I  (12  I  )  loi 
low  tom|inialnin 
.'ipplicationr. 

(It)  300  I  (12  I  ) 
lor  modiiim  lorn 
poratnio  applica 
lions 


'  Incorporalod  by  roloronco,  soo  §431  63 
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2.2.  Lowest  Application  Product 
Temperature.  If  a  unit  of  commercial 
refrigeration  equipment  is  not  able  to  bo 
operated  at  tbe  integrated  average 
temperature  specified  in  the  table  in 
paragraph  2.1  of  this  appendix,  test  tbe  unit 
at  the  lowest  application  product 
temperature  (LAPT),  as  defined  in  §431.(i2. 
Por  units  equipped  with  a  thermostat,  LAPT 
is  the  lowest  thermostat  setting.  Por  remote 
condensing  equipment  without  a  thermostat 
or  other  means  of  controlling  temperature  at 
the  case,  the  lowest  aj)])lication  ])rf)duct 
tem))erature  is  the  temperature  achieved  with 
the  dew  ])()iut  tem))eraturo  (as  defined  in 
AlIKI  .Standard  1200  (1-PK2010 
(incor|)orated  by  reference,  sec!  t)  431  .(>3))  scst 
to  .S  degrees  cohha'  than  that  recpiired  to 
maintain  the  inaiintact nrer's  lowest  s|)e(:iiied 
a|) plication  temperature. 

2.:t.  Testing  at  N.SP  Test  (iomlilions.  Por 
commercial  relrigeralioii  «ii|ni|)meiil  that  is 
also  tested  in  accordance  with  N.SP  test 
procedures  (  Type  I  and  Type  II),  integrated 
averag.e  tem|>eratnres  and  ambient  conditi(ais 
nsisd  lor  N.SP  leslin)>  may  he  used  in  place 
oi  the  !)()!'!  prescribed  inl<i);raled  average 
lemperalmos  and  ambient  conditions 
piovideil  they  lesnlt  in  a  more  sti  ing,ent  test. 


That  is,  the  measured  daily  energy 
consumption  of  the  same  unit,  when  tested 
at  the  rating  temperatures  and/or  ambient 
conditions  specified  in  the  DOE  test 
procedure,  must  be  lower  than  or  equal  to  the 
measured  daily  energy  consumption  of  the 
unit  when  tested  with  the  rating 
temperatures  or  ambient  conditions  used  for 
N.SP  te.sting.  The  integrated  average 
temperature  measured  during  the  te.st  may  he 
lower  than  the  range  specified  by  the  DOP] 
a])])lic;ahle  temperature  sj)ecification 
))rovided  in  jiaragrajjh  2.1  of  this  a))])endix, 
hut  may  not  exceed  tin:  n])])er  value  of  tin; 
s))(!cified  range.  Ambient  temperatnnis  and/ 
or  hnmidity  values  may  he  higher  than  those 
s|)ecified  in  the  DOE  test  |)rocednre. 

3.  Volume  and  Total  Display  Area 

3.1.  Delermination  ol  Vtdnme.  Determine 
lias  volume  (d  a  commercial  nilrigeridor, 
lre(!/,er,  relrigeiidor  Iree/er,  (H'  icecream 
Iree/.er  using  llm  melhod  set  lorih  in  llm 
IIKP  I  2()ll){  ( incorpcH'aled  by  relerence,  s(mi 
h  4  3  I  .tilt),  seel  ion  3.311,  "Volume,"  and 
.sect  ions  4 . 1  I  hiimg,h  4 "  Mel  bod  lor 
( iompnl  ing,  Pel  li  g, era  led  V(  d  nine  ol 
Kidi  ig,eralors,  Kidi  ig,ei iiloi  l‘ ree/.ei .s,  Wine 
I  3i i Hers  and  I* Kte/.ers." 


3.2.  Determination  of  Total  Display  Area. 
Determine  the  total  display  area  of  a 
commercial  refrigerator,  freezer,  refrigerator- 
freezer,  or  ice-cream  freezer  using  the  method 
set  forth  in  ARl  Standard  1200-2006 
(incorporated  by  reference,  see  §431.63),  hut 
disregarding  the  specification  that 
“transparent  material  (>65%  light 
transmittance)  in  Appendix  1).  Specifically, 
total  disjjlay  area  shall  he  the  sum  of  the 
jirojected  area(s)  of  visible  product, 
ex])ressed  in  ft^  (j.e.,  ))ortions  through  which 
])roduct  can  he  viewed  from  an  angle  normal, 
or  ))erpendicidar,  to  the  trans|)arent  area). 
Determine  I,  as  the  interior  length  of  the  CUE 
modid,  provided  no  more  than  5  inches  of 
that  lengih  consists  of  non-lrans|iarenl 
maleritd.  Por  those  cases  with  greater  than  .5 
inches  ol  mai  lrans|iarenl  area,  I.  shall  be 
determined  as  the  projected  lineal' 
dimen.sioii(s)  ol  visible  product  |diis  .'i  indies 
(d  non  Iransparenl  area. 

.See  Pigiires  A3.  I ,  A3.X,  and  A.3..3  as 
examples  ol  bow  to  caicniale  tbe  dimensions 
as.socialed  with  i  aliadal ion  ol  total  dis|day 
area.  In  tbe  diag,rams,  I  )|,  and  I.  lepieseiil  the 
dimeiisiiais  ol  tbe  projected  visible  prodm  I 
■  III  I  IN(i  coot  'isoa  01  !• 


Not  UK  hided  III  I ),  Not  iik  hided  ml) 

It  h 


Mrutc  A3. 1  llori/ontal  open  display  case,  where  the  distance  “Di,’'’  is  the  dimension  of  the 
projected  visible  product. 
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A3. 2  Service  over  eoiiiiler  display  ease,  llie  distaiiee  is  llie  diiiieiisioii  ol  llie 
projeeled  visible  proiliiet,  llial  beiii^  llie  diineiisioii  Iraiisverse  lo  llie  leii^lli  ol  llie  ease 
lliroii}^li  wliieli  prodiiel  can  he  viewed,  exeliidiii^  areas  of  llie  prodiiel  /.one  llial  eaiiiiol  he 
viewed  as  pari  ol  a  direel  projeelioii  Ihroii^li  llie  ^lass  Iroiil. 


Figure  A3.3  Radius  case,  where  the  distances  “Dh”  and  “L,”  and  the  area  “Ae,”  are 
representative  of  the  planar  projections  of  visible  product  when  viewed  at  an  angle  normal 


to  the  transparent  surface  or  opening. 


22:ilH 
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M^urc  A3.4  I'hrce-door  vertical  closed  transparent  display  case,  where  the  distance  “L”  is 


the  collective  length  of  portions  of  the  merchandiser  through  which  product  can  be  seen, 
including  the  linear  dimension  of  transparent  (L  r,i)  and  non-transparent  (Lm  ,!)  areas, 
provided  the  total  linear  dimension  of  non-transparent  areas  are  less  than  5  inches. 


Figure  A3.5  Three-door  vertical  closed  transparent  display  case,  where  the  distance  “L”  is 

including  the  linear  dimension  of  transparent  (L  i  ,i)  and  non-transparent  (LM  ,i)  areas,  and 
the  total  linear  dimension  of  non-transparent  areas  is  greater  than  5  inches. 
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DEPARTMENT  OF  ENERGY 

10  CFR  Parts  429  and  430 

[Docket  No.  EERE-2012-BT-TP-0016] 

RIN  1904-AC76 

Energy  Conservation  Program:  Test 
Procedures  for  Refrigerators, 
Refrigerator-Freezers,  and  Freezers 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Final  rule. 

SUMMARY:  On  July  10,  2013,  the  U.S. 
Department  of  Energy  (DOE)  issued  a 
notice  of  proposed  rulemaking  (NOPR) 
to  amend  the  test  procedures  for 
refrigerators,  refrigerator- freezers,  and 
freezers.  That  proposed  rulemaking 
serves  as  the  basis  for  this  action.  This 
final  rule  amends  the  test  procedure  that 
will  be  required  for  the  testing  of  these 
products  starting  on  September  15, 

2014.  The  amendments  include  test 
procedures  for  products  with  multiple 
compressors  and  an  alternative  method 
for  measuring  and  calculating  energy 
consumption  for  refrigerator-freezers 
and  refrigerators  with  freezer 
compartments.  DOE  is  also  amending 
certain  aspects  of  the  test  procedure  in 
e)rder  to  ensure  better  test  accuracy  and 
repeatability.  This  final  ride  does  not 
address  the  jiroposal’s  apjiroach 
regarding  the  measurement  of  eniirgy 
u.se  as.sociated  with  ice  making,  nor 
does  it  iiddress  the  proposed  treatmiMit 
of  hiiilt-iii  |)rodii(:ts,  as  I )( )!']  plans  to 
address  these  topics  in  a  hit  me  rnle. 
DATES:  I'lie  (tff(i(:tiv(!  dale  of  this  i  nl(!  is 
May  71, 7.014.  MannfacI mers  will  he 
ie(|niied  to  use  the  amendments  inadi; 
in  this  rule  to  rale  their  products 
stal  ling  (  tcloher  7.0,  7.0  14. 

The  inciii  poralion  hy  lehaence  ol 

i.eilain  piihlii  alions  listed  in  lids  ride  is 
appiiived  hy  the  lliiei  tin  iil  the  I’edeiid 
Ivegislei  ns  id  May  7.  1 .  7.0  I  4 
AOOOl  SHI  n:  t  he  dm  tel.  wloi  h  mi  hides 
I'eileiiil  Kegislei  iiulii  ii.s,  piililii  meeliii)’ 
alleiidee  lists  Mini  liiiien  ilpis, 

I  I  nil  me  III. s,  and  iilhei  siippin  liii)' 
dm  iimeiils/malei  lal.s,  is  avadalile  tin 
leviewal  i  eje  dal  ii  nis  )'i  i  v  All 
dm  iimeiils  m  the  dm  t  el  aie  Ie4ed  in 
the  lef'idaliini.s.fMiv  index  lliiwevet, 
Slime  dm.imienis  listed  m  the  index, 
siii.h  a.s  lhii.se  i.inilainm)',  i nli n  mat  inn 
that  i.s  exempt  liinn  piililii.  di.si  hi.sme, 
may  not  he  piililicly  availahle. 

A  link  to  the  docket  Web  pa)’,e  can  he 
III!  I  nil  at:  lill  ii://w\v\v.ic)’,iil<ili<)n;;.j'n\'/ 
ii!(l(>(:kcii)ri(til:i)  KKUK  miy.  ur  n' 
IKIia.  This  is  a  link  to  the  docket  Web 
pag(!  for  this  final  rnli!  on  the 
regnlalions.gov  sill!.  The  regnlalions.gov 


Wiih  page  contains  sim|)le  instructions 
on  how  to  access  all  docnm(!nls, 
including  public  comments,  in  thi! 
docket. 

For  further  information  on  how  to 
review  the  docket,  contact  Ms.  Hrenda 
I*;d wards  at  (202)  580-2945  or  hy  email: 
liven  da.Hd  words@ee.doe.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lucas  Adin,  U.S.  Department  of  Energy, 
Office  of  Energy  Efficiency  and 
Renewable  Energy,  Building 
Technologies  Program,  EE-2J,  1000 
Independence  Avenue  SW., 

Washington,  DC  20585-0121. 

Telephone:  (202)  287-1317.  Email: 
Lucas.Adin@ee.doe.gov. 

Mr.  Michael  Kido,  U.S.  Department  of 
Energy,  Office  of  the  General  Counsel, 
GC-71, 1000  Independence  Avenue 
SW.,  Washington,  DC  20585-0121. 
Telephone:  (202)  586-8145.  Email: 
Michael.Kido@hq.doe.gov. 
SUPPLEMENTARY  INFORMATION: 

This  final  rule  incorporates  by 
reference  into  part  430  the  following 
standard: 

AS/NZS  44474.1:2007,  Performance 
of  household  electrical  appliances — 
Refrigerating  appliances.  Part  1:  Energy 
consumption  and  performance.  Second 
edition,  published  August  15,  2007. 

Interested  parties  can  purchase  copies 
of  Australian/New  Zealand  standards  at 
http://www.standards.org.au/ 
SearchandBuyAStandard /Pages/ 
default. aspx. 
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M.  Ciongressional  Notification 

N.  Apjiroval  of  the  Office  of  the  .Secretary 

I.  Authority  and  Background 

Title  111  of  th(!  Ihicrgy  Policy  and 
(ion.sorvalion  Act  of  1975  (42  U..S.(;. 

()29I ,  (it  .s(!(|.;  “I'iPt  ;A”  or  “llu!  Act”)  sols 
forih  a  variiily  of  provisions  dosignod  lo 
iin|)rovo  (iiiorgy  lifficioncy.  (All 
loloKiiiciiS  lo  Id'!  ;A  rofor  lo  Iho  slalnlo 
as  amondod  IliKingh  Iho  Aniorican 
Lnorgy  Maimtacl  m  inp,  Tocimical 
( !( II I  III  :l  ion.s  Ai  .1  ( AhiM ’!'( !A ),  I  ’iihl  ii :  Law 
I  17.  7.111  (Doc.  III.  7.1117).)  Pari  II  id  lillo 
III,  whii.li  liii  (tdiliii  iai  loaraiioi  wa.s 
mdo.'ii|'iialiid  as  Pail  A  ii|iiiii 
mi  I II I II II  a  I II  III  mill  1 1  in  I  I  .'  i  I  !i  ii  In  (4  7. 

I  I  .S  (  i  I  I'.’.'l  I  I  lion,  as  I  I II I  il  mil ), 
nslal  il  iidins  1 1  in  "I  Mini  py  (  m  a  Oiiii  val  ii  ii  i 
Piiipiam  liii  (  Miiisiimni  Piiidiii  I.s  (  )llini 
I  hail  A  III  I  mil  il  II  Ins  "  llinsn  i  iiiisiimni 
|iiiidiii  Is  mi  liiiln  I  nil  ip, III  all  II  s, 

I  id  I  ipni  III  I II  linn/.nis,  and  linn/nis 
|i  idini  lividy,  "  i  id  i  ipni  al  ii  ii  i  piiiiliii  I.s"), 
Ihn  .siilijni  I  III  Ihis  Imal  iiiln  (47.  I  I  •  I  i 
<.7'l7(a)(  I  )) 

I  1 1 II  Ini  Id '(  iA  ,  I  III!  mini  p,y  i  i  nisni  val  ii  in 
|iiiipj,'mi  I  I  in.si.sl.'i  i!.s.snnliall  y  of  liini 
I  lai  I.s:  (  I  )  I'n.sl  ing,  ( 7. )  lalinl  i  ii)’,,  (.1 ) 

I'ndnial  nnnip.y  i.iiio;ni valiiin  .slandaids, 
and  (4  )  i:ni  I  il  ical  ion  and  nnh ircnninnl 
|iioi:odmos.  Tlin  lo.slinp,  roipiirnmnnh: 
con.sisi  ol  liisl  piocodnros  lhal 
mannfaci nnirs  ol  covokkI  |irodni:ls  inii.sl 
nsi!  as  Iho  basis  for  ( I )  ciirl  i lying  lo  I )( )!•! 
lhal  Ihoir  iirodncls  comply  wilh  llu! 
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a|)pli(:al»l(!  (anaj^y  coiisiavalion 
staiulard.s  a(lo|)t(!(l  iindar  Id’CA,  and  (7) 
making  n^pmstMitalions  alxint  tin; 
(irficicmcy  ol  lliosn  products.  Similarly, 
1)01*;  must  use  those  tost  procedures  to 
determine  whether  the  products  comply 
with  any  relevant  standards 
promulgated  under  EPCiA. 

By  way  of  background,  the  National 
Appliance  Energy  Conservation  Act  of 
1987  (NAECA),  Public  Law  100-12, 
amended  EPCA  by  including,  among 
other  things,  performance  standards  for 
refrigeration  products.  (42  U.S.C. 
6295(b))  On  November  17,  1989,  DOE 
amended  these  performance  standards 
for  products  manufactured  on  or  after 
January  1,  1993.  54  FR  47916.  DOE 
subsequently  published  a  correction  to 
revise  these  new  standards  for  three 
product  classes.  55  FR  42845  (October 
24,  1990).  DOE  again  updated  the 
performance  standards  for  refrigeration 
products  on  April  28,  1997,  for  products 
manufactured  starting  on  July  1,  2001, 

62  FR  23102. 

EISA  2007  amended  EPCA  hy 
requiring  DOE  to  publish  a  final  rule 
determining  whether  to  amend  the 
energy  conservation  standards  for 
refrigeration  products  manufactured 
.starting  in  2014.  (42  U.S.C.  6295(b)(4)) 
Consistent  with  this  requirement,  DOE 
initiated  an  effort  to  consider 
amendments  to  the  .standards  for 
ndrigeration  products.  As  part  of  this 
(iffort,  DOE  i.ssued  a  fraiiKiwork 
document  on  .Sitptenuber  18,  2008,  that 
discussed  the  various  i.ssiies  involved 
with  aimaidiug  the  standards  and 
potiaitial  changes  to  the  lest  procedme. 
73  I'  K  r)408'».  I)(  )!•;  lalta  prepared 
preliminary  analyses  that  examined  in 
I'lealer  detail  the  impacts  amended 
^itandal(ls  wiinhl  be  likely  te  have  on  a 
natiiinal  basis.  I )(  )l'i  published  a  mitice 
(il  public  meetini;  |N(  )I’M)  tn  initiate  a 
di.sciisriiiin  oi  tbe.se  aiialy.se.s,  '/-t  I'lv 
Mt'IIS  |N(iv  l(i,  iiiid  bebi  a  piibbi 

meet  1 1 1)’  mi  I  lecembei  1(1,  l’(  l(  lU,  In 
disi  iiss  its  piebiinnai  y  biMbiig,s  At  Ibal 
meetiii).',  anil  in  .snbnniteil  wiilten 
I  nnnnent.'i,  inteie.sled  pailieii  iiiiln  iileil 
Ibiil  Ibe  eneigy  i  me.eivatnm  r.lainlaMbi 
Ini  I  ef  I  ii'ei  III  inn  |  ii  ni  b n  I  li  nlinli  h  I 
ailibes.s  ibe  eneigy  use  assni  nileil  wilb 
aninniain  iieinateis  I  bey  in  li  lei  I , 
bnwevei.  Iblil  a  le.'.l  pini  eibne  In 
ineasine  n  eniid  ing,  eneigy  use  bad  nnl 
yet  been  .sii  II  n  lent  I  y  deveinped  In 
pinvide  a  basis  Ini  Ibe  slandaid.s. 
(laieri’y  (  inn.sei  vat  inn  .Mandaids  Ini 
Pell  i)’,eralni  s,  Peb  i|’eralni  I  ree/.ers,  and 
I  ree/.ei.s,  1  tnckel  Nn.  EI'!PI'!  2(1(18  II  I' 

,'i  ri )  00  I  2;  A  mei  ican  ( innncil  Inr  an 
I'ineig.y  lillicienl  Eenmimy  ( A(  il'ild'i).  Nn. 
46  at  p.  I ;  ( ialiloi  Ilia  I n vesloi  ( )wned 
I  llililies  (l(  )t  Is),  No.  .'19  at  p.  2;  l,(  i.  No. 
44  at  pp.  2-;t;  Natural  Pesomces 


I  tefense  Council  (NKI )C),  No.  42  at  |i.  2; 
Northeast  I'inergy  Idficiency  Partner.shi|) 
(Nl'ild’),  No.  41  at  p.  t;  Northwest  Power 
and  Con.servatiou  Council  (NPCti),  No. 

3()  at  ]).  1;  Sub-Zero,  No.  43  at  pp.  2- 
3;  Aj)plianco  Standards  Awarono.ss 
Project  (ASAP),  Public  Mooting 
Transcript,  No.  30  at  pp.  28-29; 
As.sociation  of  Home  Appliance 
Manufacturers  (AHAM),  No.  37  at  p.  2; 
General  Electric,  No.  40  at  p.  1) 

DOE  also  initiated  a  test  procedure 
rulemaking  to  help  address  a  variety  of 
test  procedure-related  issues  identified 
in  the  energy  conservation  standard 
rulemaking’s  framework  document  by 
publishing  a  notice  of  proposed 
rulemaking  (NOPR)  on  May  27,  2010.  75 
FR  29824  (hereafter  referred  to  as  “the 
May  2010  NOPR”).  The  May  2010 
NOPR  proposed  to  use  a  fixed  value  of 
84  kilowatt-hours  (kWh)  per  year  to 
represent  the  icemaking  energy  use  for 
those  refrigeration  products  equipped 
with  automatic  icemakers.  The  NOPR 
also  indicated  that  DOE  would  consider 
adopting  an  approach  based  on  testing 
to  determine  icemaking  energy  use  if  a 
suitable  te.st  procedure  could  be 
developed.  (Id.  at  29846-29847)  A  broad 
group  of  stakeholders  ’  submitted  a  joint 
comment  .supporting  DOE’s  j)ropo.sal  to 
use  a  temporary  fixed  placebohler  value 
to  rejiresent  the  energy  iise  of  automatic 
icemakers.  It  also  iirged  DOE  to  initiate 
a  rulemaking  uo  later  than  Jauuary  1, 
2012,  and  |)id)li.sb  a  final  rule  uo  later 
than  December  31 , 2012,  to  amend  the 
te.st  procedures  to  iucor|)orate  a 
lahmiitory-ba.sed  measuremeut  of 
icemakiiig  energy  use.  The  joint 
commeiil  iiiilhei  mciimmeuiled  that 
I )( )l'i  publish  a  liual  rule  by  |uly  1 ,  2013, 
ami  amend  Ibe  eueigy  cimse(  valimi 
slaudaids  .scbeduled  In  lake  elleci  in 
!'.OI4  III  iicciiiml  liii  Ibe  ililleieiices  in 
eiiei|>,y  iiseiil  icemakeis  meiisuieil  ii.siiig 
Ibe  new  lest  |iiiii:eibiii!  ii.s  i  iimpiiieil 
wilb  Ibe  84  1  Wb  pel  yeiii  bxeil 
pliii  ebiiblei  viiliie  |'l  e.sl  l‘iiii  eiliiie  liii 
l\el  I  Igei  III  I II  II,  Bell  I  gel  III  I II  I'  i  ee/ei  n,  ii  i  ii  I 
I' I  ee/ei  II,  I  II  II  tel  Niiliibei  I'.l'.b’l'.  211(1*1 
It  I  I  I'  (1(1(1  t,  |iilii(  (  .iimiiieiil,  I  111  2(1  III 

(.) 

Ill  tee|iiiig,  wilb  Ibe  limebiie 
iiiiggeiilei I  III  ibe  |i  ii ill  i  i iiiiiiieni ,  A  I  I  A M 
pi  1 1  vii  lei  I  IK  8'!  Ill  eiii  I  y  |iiimiii  y  2.1 1 1  2 
wilb  il  ibiill  le.'il  piiii  eiliiie  (bill  i  iiiibl  be 
le.eil  III  mejisme  iiiiliimiilii  ii  emid  ei 

'  I  tin  ioft  In  tlinoo  (  iiiMinoiilb  iiM  IimIoiI  llin 

Abbim  iiilioii  (»l  i  loiiio  o  MiiiiiiIim  himiB.  1 1  in 

Aiiini  i(  nil  (  .oiiiK  il  fill  III!  r.iinij'v  I  .(lii  iniit  I  t  niMiiiiv. 

1 1  in  Nnl  mill  Knnoim  nft  I  In  Ini  inn  (  ioiiiM  i  I .  I  lin  A 11  iniii  n 
lo  I'liivn  rninif'v.  tlin  Atlinin  n  loi  Wntni  r^flii  inm  v> 
llin  A|i|))iniM  n  MniHiniiirt  Awniniinrin  riojnr  t.  Ilin 
Niiilliwnsl  INiwni  iiihI  ( ioiinni vnlioii  ( ionm  il,  llin 
Nnitlionf;!  liiiniy.v  i'iiliciniK  y  rni  I  not  Klii  |ib,  tlin 
( iunRiiiiint  i'ntittinlinn  ol  AtiMtiicn,  tlin  NntionnI 
(  din.sntiini  I  .nw  (  dtnlfti ,  iuii  lit  just  ico.  tint  I  tlin 
(  jilifoniiii  I'inniy.V  (  diimnisKinu. 


energy  usage.  (AHAM  Kefrigeralor, 
Kefrigciralor  l■'r(!e/.(!r  and  l■'re(!/.er  Ice 
Making  Eiuirgy  T(!st  Proccidure,  Revision 
1.0—12/14/11,^  No.  4)  .Sub.siHpienlly, 
consistent  with  the  suggestions  made  hy 
commenters  and  DOE’s  previously 
.stated  intentions,  DOFi  initiated  work  to 
develop  the  NOPR  that  was  publi.shed 
on  July  10,  2013.  Prior  to  the  NOPR’s 
publication,  AHAM  had  drafted  a 
revised  test  procedure  and  submitted  it 
to  DOE  for  consideration  on  July  18, 

2012.  (AHAM  Refrigerator,  Refrigerator- 
Freezer  and  Freezer  Ice  Making  Energy 
Test  Procedure,  Revision  2.0 — 7/10/12, ^ 
No.  5)  The  proposal  in  the  July  10,  2013 
NOPR  (“July  2013  NOPR”)  sought  to 
improve  the  accuracy  of  certain  aspects 
of  the  test  procedure  that  DOE  had 
recently  promulgated  in  2012.  The 
NOPR  proposed  a  method  for 
measurement  of  the  energy  usage 
associated  with  icemaking,  which  was 
based  on  the  revised  approach  suggested 
by  AHAM.  The  NOPR  also  proposed 
several  other  test  procedure 
amendments  designed  to  clarify  the  te.st 
procedures,  adopt  a  test  method  for 
multiple-compressor  products  based  on 
an  approach  DOE  had  previously 
permitted  certain  manufacturers  to  use 
through  test  procedure  waivers,  and 
allow  u.se  of  an  alternative  to.st  method 
for  ])roducts  with  lioth  fresh  food  and 
freezer  com])artment.s  with  separate 
tem|H!rature  controls. 

In  response  to  the  NOl’R,  Al  I  AM 
submitted  comiiumts  to  DOE  recpiestiug 
that  DOE  grant  its  members  more  time 
to  respond  to  (I)  the  |)iiiposal  for 
measiiKiinent  of  eneigy  usage  a.ssocialed 
with  icemaking  and  (2)  l)(  )E’s  i(;(|nesl 
loi  comment  icgaiding,  lesliiig  ol  built 
in  prodncls  in  a  bnill  in  conligmalion. 

( At  t  AM,  No.  24  a  I  p.  I )  I )(  )l'i  granted  tbe 
ciimment  peiiiul  iixleii.sii in  ie(|ni!.‘il  tin 
Ibiifiit  I  wo  liipicfi.  .‘iiiii  78  I'  K  !i3!r/4  (Aiig, 
2.'(,  2.1)13)  Allin  baviiig,  caiiibilly 
I  I  imiii  liti  in  I  Ibiisit  III  II  III  II  mill  i  i  iiiiiiitnilri, 

I  K  II'.  Ill  biiiib/liig,  nil  n|i|iiiini  b  ibnl 
li<iii|iiiiiii  ily  I  Ini  I  mini  In  nilibiniii  I  bn 
I II 1 1|  II  i.'tni  I  II  nmiit  iiig,  lii.'il  |iiiii  nibiin 
n  iiini  II  III  mill  11  niiil  (bn  i  i  nil  iiiniiln 
I  ni  nivnil  ingniilmg,  biiill  iii  |iiiiibii  In, 
wbiln  mipiniiiniiloig,  ibn  i  ni  i  nn  in  Ini  iil  iln 
I  II  1 1|  II  i.nii  I 

1  tii.nni I  III!  n vn I bibln  i Inin ,  1  b in  I mn I  i  ii In 
e.  mil  nxpni  Inil  In  nllni  Ibn  iiinnnmnil 
niinig,y  nnn  ol  niiy  i  nvninil  piiiibii  I  nn 
mnnnmnil  miilni  Ibn  nxi.'iliiig,  lnf:l 
piiii  nibiin.n  in  Ap|iniiilicn.n  A  noil  II 
rbn.n,  ibn.nn  cbaiign.n  do  mil  inqiiiin  nn 
nmnmbiinni  to  Ibn  nnnig,y  connni vnl ion 
nliimlaid.n  wilb  wliicb  tbnnn  piodnctn 

iHtoiioil  to  hb  "  Al  I  AM  I  hnit  loBt 

I'hm 

'  .SMlisoinumlly  lofornMl  to  n.s  "  Al  I  AM  Knvisoil 
I  Iml!  Tost  l‘roco<lHn!”. 
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must  comply  beginning  on  September 
15,  2014.  Additional  details  regarding 
tbe  adjustments  made  in  this  final  rule 
are  discussed  below. 

General  Test  Procedure  Rulemaking 
Process 

Under  42  IJ.S.U.  6293,  EPCA  sets  forth 
the  criteria  and  procedures  DOE  follows 
wlien  pre.scribing  or  amending  tost 
])roce(iur(!.s  for  covered  products.  Id’C'.A 
provides  that  any  te.st  j)rocedur(!s 
|)re.scrilHMi  or  aimmded  under  this 
.section  shall  he  niasonahly  designed  to 
produce  test  ntsidts  that  measure  the 
eiHsrgy  eliicieiicy,  (iiKjrgy  us(!  or 
estimat(r(l  amnia  I  operat  ing  cost  of  a 
covered  |iid(hict  (hiring  a  representative 
average  use  cycle  or  period  ol  use  and 
shall  not  he  nndniy  hiirdensoine  to 
i.ondni  l.  I'll*.  I  I..S.(  i.  (i39!l|h)(3)| 

In  addition,  il  I  It  ll'i  delei  niinns  that  a 
lost  piocednrn  anieiidinnnl  is  wai  lanliid, 
IK  II'.  nnisl  pnhl  ish  pi  opi  isni  I  lost 
pio(  itdnios  and  olliii  Ihii  pnliln  an 
oppoiliinilv  lo  piiiiiiinl  ood  and  wiillini 
(  onMiiitnlri  on  lliinn  |‘K’.  I  I  .‘ >  I  . 

I  C'.O  l|  I  dl  1’.  1 1  I'lnally,  in  any  i  idiimat  iii)',  lo 
an  Mind  a  I  iisl  pi  oi  iid  in  it,  IK  11'.  in  i  ml  1 1 1  nl 
dnliii  nil  Mil  lo  wlial  lodiiiil,  d  any.  Iliii 
piopofiiid  liiiil  pioi  iidniii  would  alliii  lliii 

I I  iiiani  1 1  ltd  itiHiigy  nllii  iitni  y  ol  any 

<  in'innd  piodin  I  im  dnlni  iiioind  niidi'i 
1 1  Ml  II H  ml  1 1  ig.  Insl  pi  Ol  lid  1 1  Ml  |  -r,'  I  I  •  I  . 
li.'O  t|ii||  I  II  II  I  K  ir:  diiliiiiioniiii  dial  Hill 
ainiindiid  Insl  pioi  iiilinii  would  alliii  lliii 
I  ni'afll  1 1  ml  iillii  M‘ii(  y  ol  a  i  ovi'ind 
piodiii  I,  I'.ri  iA  spi'i  iiinn  Ihii  niannii|  in 
wliii  h  lo  ainiind  llin  applii  alilii  iiiiiiig.y 
I  onsii|  val  ion  slandaid  I  I'll  i 

l./U.KidC')) 

This  linal  iiiln  aninnd.'i  Ilin  Insl 
prill. nilmns  lhal  niannlai.lmnrs  nin.sl  use 
to  dnnionsliain  l  onipliancn  with  ihn 
niini’i’y  consnrval  ion  slandards  .slai  I  i iig, 
on  .Snpininhni  I  !>,  211 1 1  ( i  n. ,  1 1)  (  I'  K  |i!n  l 
13(1,  snh|iait  It,  appendices  A  and  It). 

I )( )l'i  has  delerinined  tliat  none  ol  llie 
amemhnenls  lo  Ihe  lesi  procedmes 
ado|)ted  in  lids  final  rule  change  Ihe 
measnr(!(l  eningy  use  of  Ihi;  jirodncls 
that  will  he  r(!(|uir(!d  lo  use  Ihe 
prescribed  testing  iiKithods.  DOE’s 
analyses  demonstrate  that  the 
amendments  to  Appendices  A  and  H, 
including  the  incorporation  of  an 
optional  “triangulation”  method,  will 
not  affect  measured  energy  use  to  an 
extent  that  would  necessitate  a  change 
to  any  of  the  energy  conservation 
standards  for  the  products  that  would  be 
affected  by  this  rule.  (42  U.S.C. 
6293{e)(l)(2))  To  demonstrate  the  effects 
of  these  amendments  under 
consideration,  the  July  2013  NOPR 
discussed  the  anticipated  impacts 
adopted  by  this  rule.  This  evaluation  is 
discussed  in  further  detail  in  section 
I11.E.2  of  this  final  rule. 


Refrigerators  and  Refrigerator-Freezers 

DOE’s  test  procedures  for  refrigerators 
and  refrigerator-freezers  are  found  at  10 
CFR  part  430,  subpart  B,  appendices  Al 
(currently  in  effect)  and  A  (required  for 
rating  products  .starting  September  15, 
2014).  These  procedures  are  the  re.sult  of 
numerous  evolutionary  .steps  taken 
since  DOE  initially  established  its  te.st 
procedures  for  refrigerators  and 
refrigeralor-freezeis  in  a  final  ruhi 
puhlislutd  in  the  Federal  Register  on 
.Septemher  14,  1977.  .See  42  FK  46140. 
.Sei!  also  76  FK  41(>12-41(il3  ()uly  10, 

201  3)  (ilelailing  the  regulatory  history  of 
Ihe  DOE  lesI  procedmes  for  refrigeralors 
and  lefrigeraloi  tiee/.eis). 

( )u  I  tecemher  Hi,  20  III,  I )( )l'i  issued  a 
liual  and  iulerim  liual  iiile  lhal  laid  oiil 
a  revi.'ied  lesi  piocedme  loi  i eh  igeral ioii 
pioducis.  .See  '/!•  FK  76600.  Thai  rule 
esiahl i.'ihed  a  new  Appendix  A,  via  an 
inleron  Inial  inle.  The  new  Appendix  A 
nil  lulled  a  nnniliei  ol  i  oni|iiehensive 
I  liani’es  lo  help  nnpiove  Ihe 
n  iiiara  1 1  nil  Mini  ol  eniiigy  i  i  insii  nipl  loi  i 
I  el  1 1  gel  alia  s  and  i  el  i  igiii  al  oi  li  eii/iii  s 
I  lie, 'HI  I  hangiui  on  liidnd.  aniong.  olliiii 
1 1 1 1 1  ig.ii  I  I  I  Adding,  new  i  i  a  ii  |  lai  I  n  lei  il 
liinipiiialnies  and  voliniiii  adjiml  iiieiil 
lai  looi.  I  2  I  adding  new  nMi|lMHl!i  liii 
iiimmin  nig  I  I  inipai  I  iiiniil  vi  il  1 1  iiimi.  |  I) 
iModilying.  Ihe  long.  Iiiiiii  anIonialM 
dnlio.'il  leiil  poll  iidniii  lo  niminii  lhal  llie 
leal  poll  ndiiie  nMiimnie)i  all  eiieigy  ime 
aii.'ioi  lalnd  wilh  llie  dnliosl  liiiii  lion, 
and  I'll  adding,  lii.sl  pioi  ednien  loi 
piodiM  Is  wilh  a  .sing, III  i  onipiiissoi  and 
nndl  i  I  lie  evapi  II  all  II  s  wilh  'aipai  ale 
ai  live  delio.'il  i  yi  les.  I  K  tl'i  noleil  lhal  Ihe 
I  I  inipai  I  nieni  leni|ieoilme  i  hang.es 
inliodni.ed  liy  Appendix  A  woiilil 
sig.nilicanlly  iinpacl  ihe  inea.suied 
eneij’.y  ii.'ie  and  alleel  Ihe  cah.ulaled 
adjiisled  volume  and  eiieigy  laeloi  (i.e., 
adjusled  volume  divided  hy  energy  u.‘:e) 
values.  Easily,  Ihe  iulerim  final  rule 
addressed  icemaki ng  energy  use  by 
iiicludiug  a  fix(;(l  valui;  for 
mamifaclurers  lo  add  when  calculaling 
lh(!  energy  consumption  of  thosi; 
|)roducts  e(|uipped  with  au  automatic 
iemnaker.  Using  available  data 
submitted  hy  the  industry,  this  value 
was  set  at  64  kWh  per  year.  See  75  FK 
78810,  78859  and  78871  (Dec.  16,  2010) 
(specifying  the  daily  value  of  0.23  kWh 
for  products  equipped  with  an 
automatic  icemaker).^ 

Freezers 

DOE’s  test  procedures  for  freezers  are 
found  at  10  CFR  part  430,  subpart  B, 
appendices  Bl  (currently  in  effect)  and 
B  (required  for  the  rating  of  products 
starting  in  2014).  As  with  refrigerators 


■'  Multiplying  0.23  by  365  days  per  year  yields  84 
kWh. 


and  refrigerator-freezers,  these 
procedures  are  the  result  of  numerous 
evolutionary  steps  taken  since  DOE 
established  its  test  procedures  for 
freezers  in  a  final  rule  published  in  the 
Federal  Register  on  Septemher  14,  1977. 
.See  42  FR  46140.  See  also  78  FR  41612- 
41613  (July  10,  2013)  (detailing  the 
regulatory  history  of  the  DOE  test 
jtrocedures  for  fretiziirs). 

As  with  refrigerators  and  refrigerator- 
fretizers,  tlu;  December  16,  2010  notice 
also  clarifiiul  te.stiug  requirements  for 
freezers  under  Ap|)eudix  Bl  and  created 
a  new  Appendix  B,  Ihe  laller  of  which 
iimsl  he  used  slarliug  in  .September 
!M)I4.  Thai  new  lest  priicedure  changed 
a  uumliei  of  aspects  i if  Ihe  priicedure 
delailed  in  A|ipeuilix  Itl,  iui  ludiiig, 
aiming  iilhei  Ihiiig.'i:  (  I )  The  Ireezer 
viilmiie  ailiiislmeiil  lai  Im  ,  (!'.)  mellMiil.'i 
Im  measiii  i II)',  I  I  mipai  I  iiieiil  viiliimes, 
ami  (.3)  Ihe  Imi)'.  lime  aiilimialii  ileliii.'il 
Insl  piiii  iiilme.  In  ailililimi,  Appiimlix  II 
Ml  II  1 1  esses  II  emaf  ill)'  eiieigy  use  liy 
miplemeiil  ill)'  Im  tiee/.eis  llie  same 
pi  Ml  III  I II I  e  ai  II  ipl  ei  I  Im  i  el  i  Igei  aim 
liiie/eis,  |iailies  miisl  apply  a  lixiiil 
eiMii)'y  use  value  wlinii  i  all  iilallii)'  Ihe 
iiiMii)'.y  I  III  ism  1 1  pi  im  I  iil  lien/eis  wilh 
III  il  III  I  nil  M  II  Ulna  f  III  s  /  'i  I'  I '  7611  I  II 

I  niiili  .'III II  III  III  llir  In. I  /’/III  riliiiii 
lliilriiiiit  im;  /in  I’lniliii  I:.  Mniiiijiii  liiinl 
iliii  /me  III  ‘Il  I  I 

I  lie  I  lei  iiiiil nil  2.0  I  II  nilei  nn  1 1  na I  i  n In 
eslalileiheil  i  mnpi  ehensive  i  lian)',es  In 
Ihe  niannei  in  wliii  li  i  nl  ii)'.ei  al  im  i 
piiiilni  l.'i  me  lesleil  liy  i  lealiii)',  new 
A  ppniM  Iil  e.'i  A  anil  It  In  ai  li  1 1 1  inn  In  Ihe 
I  liaig'.es  ilisi  nsseil  alinve,  Ihese  new 
apl  leni  I  il  e.'i  al.'in  im  Inile  Ihe 
ninililicalinn.';  In  Appenilii.e.';  A  I  iiml  Itl 
that  weie  linali/.ed  and  ailiipleil  im 
I  lecenil  ler  1 1 >,  211 1  (I.  I  K  )F  pi  nvii  led  an 
initial  cmnnieni  periiiil  nn  ihe  iulerim 
final  rule,  which  ended  nn  Fehruary  14, 
2.0  I  I ,  and  .suh.sequeully  reopened  Ihe 
emmneni  |ierin(l  on  .Se|)lemher  15,  201  I 
(76  FK  57612)  lo  al  low  lor  furl  her  |mhlic 
feedback  in  res|)(mse  lo  the 
|)romulgation  of  Ihe  final  muMgy 
conservation  .standards  lhal  wen; 
j)uhlished  on  tlio  same  day.  76  FK 
57516.  This  ro-oponing  permitted 
interested  parties  to  comment  on  the 
interplay  between  the  test  procedures 
and  the  energy  conservation  standards, 
and  provided  DOE  with  additional 
information  to  consider  before  making 
any  final  changes  to  the  test  procedures 
of  Appendices  A  and  B  prior  to  their 
mandatory  use.  76  FR  57612-57613. 
That  comment  period  ended  on  October 
17,  2011. 

IDOE  also  considered  comments 
related  to  a  petition  for  a  test  procedure 
waiver  that  had  a  direct  bearing  on 
elements  of  the  test  procedures  used  in 
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Appendix  A.  See  76  FR  16760  (March 
25,  2011)  (Petition  No.  RF-018, 

Samsung  Electronics  America,  Inc. 
(Samsung)). 

During  the  comment  periods  that  DOE 
provided,  interested  parties  raised  a 
nnmber  of  issues  for  DOE  to  consider. 

The  submitted  comments  included  the 
following  suggested  changes:  (1) 
Modifying  the  te.st  j)rocedure  for 
mullipl(!-comj)res.sor  systems  to  nMliici! 
titst  burden;  (2)  modifying  the  te.st 
jieriod  for  the  .second  part  of  I  he  test  for 
products  with  long-time  or  variable! 
(liilrost  to  assure  proper  accounting  of 
all  (iiiergy  use  a.ssociattid  with  defrost; 

(Ij  (l(!Vt!loping  siipaiatt!  teist  proctidnois 
and  standai'ds  loi'  poidncts  combining, 
wiiHi  stoiagi!  with  tresli  loo<l 
I  imipai  t nient.s;  |‘l )  allowing  an 
allei  nal  i  v<i  Ibioe  te.st  Intel  |iiilalion 
a|i|iioa(  b  as  an  o|iliiin  to  |  ii  ileiil  iai  I  y 
im|iiiive  iiiea.sm  eiiieiil  ai  i  niai  y  at  llat 
(  ii!>l  lit  giealia  le!il  timiteii  tin  lliiiriii 
mamitai  Imins  i  liiiiismg  In  leiii  it,  |'i| 
aitjieil  mg,  (till  liuil  |niii  iiilmirr>  anti 

I  III  1 1  III  \'iii  il  II  a  1  I II I IV  I'll  I II  IS,  amt  |li| 

III  1 1  list  1 1  ig  I  tin  I  tut  ail  1 1  va  1 1  ms  ti  ii  (  .  I  ,  amt 
I  .1  I  1 1 1  111  II  iiigiisl  amt  III  II II  Ins  I  1 1  m  al  li  ii  i 
III  I  I  im  I II  nssi  II  imi  limn  bniwnnii 
ilnliiislril  iisnil  in  llin  nnnigy  iisn 
ni  1 1  ml  II II  IS  fill  |iiiiiliii  Is  llial  ilii  mil  Imvn 
ilnimnil  Villons  tin  llinsn  |  in  i  im  mini  s  m 
llinii  I  iniliiil  alginillims  (  I  nsl  I’lni  niimn 
tin  Itnl  1  Igni  all  n  s.  Itnl  i  igni  iil  i  n  linn/ni.s, 
amt  I'  I  nn/ni s,  I  li  ii  1  nl  I  limit ini  l  .l'.lt I'. 

.'OO'I  11  1  I  t’  OOO  1.  .';iib  /.mil,  I  III  I,’. 
ADAM,  till  •!  I.  W 1 1 1 1 1 1 II II  il ,  No  'I'l) 

.lal  nbiililni  s  ini  iimmniiilnil  llial  all  iil 
lbn';n  i  baiig,ns  1  in  ai li  i|  il ni I  a.'i  |iai  I  iil 
A  |i|innibi  ns  A  amt  II  In  llm  linal  inin 
I  mill  i.'ilini  I  nil  laimaiy  '.Vi,  /.III/.  ("|annaiy 
/I)  I  /.  I'  inal  Filin'').  I  ••  >l'.  cnieaileieil  llin 
cbang,e.s  lecnmmeiiileil  by  slakelinlilni.s. 
'/'/  l''l\  .'llitiO.  I )(  )l'i  ileclineil  In  a(ln|il 
cerlain  (  bang,e.s  lecnmmendeil  Ini 
Appemlici's  A  ami  It  becansi!  Ibe  nalme 
ol  lbose  lecommemlalions  bad  not,  in 
I )( tl'i’s  vi(!W,  beiiii  pre.senled  in  a  manner 
tbal  would  bavi!  aliorded  Ibe  |)nblic 
will)  a  .snifici(!nl  opportnnily  to 
comment  on  tbosc!  issinss.  (Id.) 

N(!V(!rlbele.s.s,  after  finalizing  the  rule 
.setting  out  A])j)endice.s  A  and  It,  DOI'i 
reviewed  these  various  suggestions  and 
considered  including  them  as  part  of  the 
test  procedures  for  refrigeration 
products.  As  a  result  of  this  review, 

DOE  proposed  some  of  these 
recommended  amendments  in  the  July 
2013  NOPR.  In  that  NOPR,  DOE 
proposed  (1)  modified  test  procedures 
for  products  with  multiple-compressor 
systems,  (2)  use  of  an  alternative 
method  for  measuring  and  calculating 
energy  use  at  standardized  temperatmes 
for  refrigerator-freezers  and  refrigerators 
with  freezer  compartments,  and  (3)  the 
modification  of  the  anti-circumvention 


language  currently  applicable  to  testing 
of  refrigerators,  refrigerator-freezers,  and 
freezers.  This  final  rule  adopts  these 
proposed  amendments  into  the  test 
procedures. 

Waivers 

DOE  granted  a  limited  number  of 
petitions  for  waiver  from  the  te.st 
procedures  lor  refrigeration  products 
betwe(!n  tiu!  publication  of  tlu! 

December  2011)  final  rule  and  tin: 
publication  of  Ibe  jnly  2013  NOPK.  On 
jannary  10,  2012,  DOE  pnblisbed  a 
decision  and  order  (DtvO)  responding  to 
two  waiver  petitions  Irom  .Samsung 
addiessing  products  wilb  mnlliple 
ilelrosl  cycle  types.  '/7  l''F  \A7‘\.  Tbal 
notice  pie.sci  ibed  a  procednie  to 
ai.comil  till  till!  energy  n.se  lioni  llie 
mnlliple  delio;>l  cycle.s  ol  a  .'angle 

I  ompie.'i.'ioi  based  sy.'ilem  I  be  appioai  li 
ei  nienlii  iil  lo  llie  |iioi  edme  n.'ilaliledied 
loi  AppendiH  A  in  llie  )ininaiy  /.!i,  /.Ol.’. 
I‘niid  ISde  77  I  F  /Mill  I  l(  It'!  id!io  is.'med 

I I  I  IKi  (  I  1 1  III  I  gi  II I  il  lid  II  will  vei  II  I  (  .1’. 
Appliinii  es  |l  .l'.|  lo  le.e  llie  inline  lesi 
plot  edme  loi  similiii  piodm  Is  .See  77 
I'  l\  7  'll. 'I  >  It  tei  /.(I,  /III  /  I  ((  .1'.  wii  I  vei  I 
In  ellei  I,  lliese  wiiiveis  peiiinl  lliese 

I  oiiipiniies  lo  lesI  i  eiliiin  piodie  Is  lliiil. 
due  lo  llien  i  liiiiiii  leiislii  s.  i  nniiol  lie 
lesled  III  <  Ol  d  1 1  Ig,  I  o  llie  pi  esi  i  it  led  lesi 
pioi  edme  |i  e  ,  AppendiH  A  I  |  oi  loi 
will)  Il  use  ol  Ibe  piesi  idled  lesi 
pioi  edme  evidniiles  llie  model  in  ii 
mini  I  lei  so  n  n  i  epi  esen  liil  i  ve  ol  il  s  1 1  ne 
eneigy  i  on.'mnipllon  <  liiiiiii  leiinlli  s  a’l  lo 
piovide  iniileMidly  iinii  i  male 
I  onipaiali  ve  dale  l.'ier'  IIMirF’ 

■1.10  //(all  I  II 

I  )(  )E  abai  g,ianled  a  waivei  lo  .'inli 
'/.eoi,  Inc.  I.Snb  '/.eio)  lo  ;iddi e.';.<;  llial 
(.oni|iany'!;  mnlliple  com|ire.*:.':oi 
|nodncl.<:.  .See  '/'/  I'F  !i'/IN  (I'eli.  li.  '.•'Ol/.) 
(.Sell  '/.eiii  waivei).  Tbal  waivei 
permilled  .Snb  '/.ero  lo  use  ibe  same  lesi 
procedure  Ibat  AI  lAM  bad 
recommended  tbal  D(  )l'i  adopt  ioi  bolb 
A|i|)emlix  At  and  A|)pendix  A.  (  I'esl 
Procedure  for  Kefrigeralors,  Kefrigeralor- 
Free/.ers,  and  Freezers,  Docket  Nnmber 
I';ERE-2000-I{T-TI’-0003;  ADAM,  No. 
43  at  ])p.  2-3)  DOE  also  granted  similar 
waivers  permitting  the  u.se  of  the  same 
procedure  to  GE,  LG,  and  Samsung.^ 
This  final  rule  adopts  a  test  procedure 
for  multiple-compressor  products  that  is 
based  on  the  initial  Sub-Zero  waiver 
procedure. 

Finally,  on  August  16,  2012,  DOE 
granted  a  waiver  to  Sanyo  E&E 
Corporation  (Sanyo)  to  address  a  hybrid 
refrigeration  product,  i.e.,  a  product 


5  See  78  FR  18327  (March  26,  2013)  (LG  Decision 
and  Order),  78  FR  35899  (June  14,  2013)  (Samsung 
Decision  and  Order),  and  78  FR  38699  (June  27, 
2013)  (GE  Decision  and  Order). 


combining  wine  storage  compartments 
in  a  product  otherwise  defined  by  DOE 
as  a  refrigerator.  See  77  FR  49443  (D&O 
granting  Sanyo’s  petition  for  waiver 
(Sanyo  waiver)).  The  waiver  cites  a 
guidance  docaiment  that  DOE  published 
in  F'ehruary  2011,  which  indicates  that 
products  combining  a  wine  storage 
conijiartment  and  a  fre.sh  food 
comjiarlment  are  considered 
refrigerators  and  should  be  Uisted  as 
sneb.'’  Tin:  waiver  fnrlber  explains  tbal 
Ibe  .Sanyo  hybrid  pnidnet  cannot  be 
tested  wilb  its  wine  storage 
coniparlment  al  I  be  slandardized 
lemperainre  reipiireil  lor  testing 
leb  igeralors  using  Appendix  A  I  (i.e., 

:iM  "F),  and  llial  doing  so  would  resnil  in 
a  non  i epi esenlal i ve  eiiei g',y  lea: 
mea.'iiii  emeiil .  I  lei  ice,  I )(  )l'i  gi  allied 
.Saiiyii's  ieipie:d  llial  il  In:  alliiwed  In  le.'il 
I  Is  pH  id  III  I  using  a  slaiidai  d  i/.ed 
I  ei  1 1  pm  al  III  e  iil  lili  "I'  Ini  Ibn  wine 
.'■Image  I  nnipai  InienI  hi  Iteiaiiselbe 
.‘ianyn  Wiiivei  is  ba.'iiid  npnn  le.'ilnig,  in 
ai  I  nnlani  e  willi  llie  AppendiH  A  I  leril 
pi  III  inline,  1 1  will  I  ei  III  n  lain  nn 
.'■epienibei  I'l,  /Ol-I,  wlien  use  nl  Ibe 
/\ppenibH  A  I  lesi  pi  III  edme  is  nn 
Inngei  pei  in  ll  lei  I 

A  I  lei  IK  II.  gi  a  II  I  s  a  waivei,  I  lie  age  ni  y 
ninsl.  pmsnani  In  ils  waivei  pinvisiniei. 

I  II  1 1  lal  e  a  i  n  lenia  J  i  ng.  In  a  nieiii  I  1 1  'i 
I  egnlal  inii'i  In  ebininale  llie  i  nnlinneil 
need  Ini  llie  wii  I  vei  101  IF  I  III  /  7  |  n  1 1 
I  Ins  1 1  nal  i  ide  add  lenses  I  Imi 
leipinenieni  Ini  Ibe  .'iiib  /.ein  waivei  by 
amending,  AppendiH  A  In  nii  bide  a  le.'il 
pini  edme  Ini  mnlliple  i  nmpies.'ini 
pindiM  l.'i  dial  i.'i  ba.'ied  nn  Ibe  .'inb  '/.nn 
waivei  pini  edme  I  be  .Snb  /.ein, 
.'ianisimg,,  I .(  i,  and  (  if!  waivers  Ini 
mnlliple  cnmpie.'isni  pindncis  will 
lei  III  inale  no  .Se  pi  ember  I  !i,  i'll  I  4  ,  Ibe 
.'lanie  dale  I  bill  nianniaci  nrers  ninsi  use 
Ibe  lesi  procedures  in  Appendix  A  lor 
testing,.  IK  )l'!  does  nol  cnrrenlly 
aniicipate  Ibat  additional  |irodncls  on 
Ibe  niarkel  wilb  single  conipres.sor 
based  syslems  using  multiple  defrost 
cycles  will  be  introduced  prior  lo 
.Se|)tember  15,  2014,  since  it  is  DOfi’s 
nnderslandiug  that  this  is  a  .system 
design  uui(|ue  to  those  rnamdacturors 
who  are  currently  covered  hy  these 
waivers.  Hence,  at  this  time,  DOE  will 
not  amend  Appendix  Al  to  include  this 
particular  alternative  test  procedure. 

Stakeholder  Summary 

At  the  public  meeting  held  on  July  25, 
2013,  DOE  discussed  the  NOPR, 
detailed  the  proposed  revisions,  and 
solicited  oral  comments  from  meeting 


“This  guidance  is  posted  in  DOE’s  online 
Guidance  and  FAQ  database,  and  is  available  for 
viewing  at  http://vi'v\'\\a. eere.energy.gov/guidance/ 
default. aspx?pid=2&‘spid=  1 . 
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allcnd(;d  llin  nuMtling  and/or  provided  idenliliitd  in  'l'al)le  1. 1  li(;low.^ 

Taoi  r  1-1— SiAKi  Hot  Dins  Thai  Suomii  itd  Commi  nis  on  ttii  Inif  him  Finai  Rut  i 


Acronym 


Association  ol  Homo  Appliance  Manulacturors  . 

OSH  Homo  Appliances  Corporation  . 

Folix  Slorch,  Inc . 

GE  Appliances  &  Lighting  . 

Panasonic  Appliances  Hefrigeration  Systems  Corporation  ot 
America. 

American  Council  for  an  Energy-Efficiont  Economy  . 

Sub  Zero  Group,  Inc . 

Whirlpool  Corporation  . 

Michael  Fitzgibbon . 

Allen  Cornelison  . 

Liebherr-Canada  Ltd . 

Underwriters  Laboratory  . 


AHAM  . ... 

OSH  . 

ESI  . 

GE  . 

PAPRSA 


ACEEE  . 

Sub  Zero  . 

Whirlpool  . 

Mr.  Fitzgibbon 
Mr.  Cornelison 

Liebherr  . 

UL . 


*IR:  Industry  Representative;  M;  Manufacturer;  EA;  Efficiency/Environmental  Advocate;  I:  Individual;  TL.  Test  Laboratory. 


II.  Summary  of  the  Final  Rule 

doe’s  most  recent  amendments  to  the 
test  procedures  for  refrigeration 
products  made  a  number  of  significant 
improvements.  Even  with  these 
amendments,  there  remained  a  number 
of  pending  issues  that  DOE  was  unable 
to  address.  This  final  rule  addresses 
those  remaining  issues  and  finalizes  the 
test  procedure  for  manufacturers  to  use 
when  certifying  their  basic  models  as 
compliant  with  the  energy  conservation 
standards  starting  on  September  15, 
2014.  In  finalizing  these  procedmes, 
DOE  accounted  for  comments  interested 
parties  made  in  response  to  the  July 
2013  NOPR.  These  amendments  will  not 
result  in  a  significant  change  in 
measured  energy  use  as  compared  with 
the  test  procedures  as  established  by  the 
previous  January  2012  Final  Rule. 

Some  of  the  improvements  in  this 
final  rule  could  also  have  been 
implemented  in  the  current  test 
j)roc:edures  as  well  as  the  procedures 


that  will  be  required  for  certification 
starting  September  15,  2014.  However, 
the  current  test  procedures  will 
continue  to  be  used  only  for  a  limited 
time.  Hence,  DOE  did  not  make  any 
substantive  amendments  to  these  test 
procedures,  which  are  contained  in 
Appendices  Al  and  Bl.  (The  notice 
does,  however,  include  amendments 
that  would  correct  certain  cross- 
references  in  these  appendices  to 
sections  of  10  CFR  Part  429.)  The 
amendments  and  issues  that  have  been 
adopted  are  summarized  in  Section  III. 

This  rule  makes  a  series  of  changes 
that  include  incorporation  of  a  multiple- 
compressor  test  procedure,  an  optional 
triangulation  test  procedure,  and  other 
clarifications  to  the  test  procedure.  This 
rulemaking  does  not  address  the  ice 
making  test  procedure  and  built-in 
testing  topics  due  to  the  more  complex 
analysis  required  to  evaluate  the  merits 
of  the  proposals.  DOE  also  extended  the 
comment  period  for  those  topics,  as 
niquested  by  interested  parties.  DOE 

Table  lll-i — Discussion  Subsections 


expects  to  publish  a  separate  final  rule 
addre.ssing  those  topics  after  the 
extended  comment  period  comes  to  a 
close. 

III.  Discussion 

This  final  rule  contains  a  number  of 
amendments  to  the  refrigerator, 
refrigerator- freezer,  and  freezer  test 
procedures.  The  following  section 
discusses  in  further  detail  the  various 
issues  addressed  by  this  final  rule.  Table 
Ill-l  below  lists  the  subsections  of  this 
section  and  indicates  where  the 
amendments  are  located.  Section  A 
identifies  the  products  covered  by  the 
final  rule;  section  B  specifies  the 
compliance  dates  that  apply  to  the 
amendments;  section  C  discusses  the 
key  test  procedure  amendments  made  in 
this  final  rule;  section  D  discusses 
additional  te.st  procedure  topics, 
including  DOE  interpretations  of  certain 
te.st  procedure  is.sues;  and  section  E 
discusses  compliance  of  the  final  rule 
with  other  EPOA  re(juirements. 


Aftected  appendices 


A .  Products  Covered  by  the  Final  Rule 


No  changes 


B .  Compliance  Dates  tor  the  Amended  Test  Procedures 

.C.1  .  Multiple-compressor  Test  . 

.C.2  .  Triangulation  . 


.C.3  .  Anli-Circumvonlion  Language 


.C.4  .  Incomplete  Cycling  . 

.C.5  .  Correction  ol  lomporaturo  MoasuromonI  F'oriod 

.C.6  .  Mochanical  I  omporaluro  Controls  . 

.C.7  .  Ambient  I  emperature  Gradient  . 


'  11(11  :iiiis(i  tlid  cddiiiiiiiils  ol  Micliiiol  l‘'il/.(',ililioii 
i(ii(l  Alloii  ( ;oro(i|jKoii  ii(l(ltiiKH  siihjocis  not 


iis.so(:iiil(til  with  tlio  |ii(ipo.siil.s  iloliiilod  in  llio  N(  )I’K, 
this  riihi  will  not  discuss  llioso  coiiiiiKiids  iti  d((liiil. 
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Taiui  III  1  Discussion  SuBSi  CF IONS  Continuod 


Alfoctod  appendices 

Section 

lillo 

A 

R 

III.C.8  . 

f  limination  ol  Reporting  ol  Rroduct  lloiqtit  . 

X 

X 

III.C.9  . 

Dotinilions  Associatod  with  Dolrost  Cyclos  . 

MI  C. 10  . 

Moasuromont  ol  Rroduct  Volume  using  Computor-Aidod  Design  Models 

X 

X 

III.C.11  . 

Corrections  to  Tomporaturo  Selling  Logic  Tables  . 

X 

X 

III.C.12  . 

Dolault  Minimum  Compressor  Run-Time  Between  Defrosts  for  Variable 

X 

X 

Defrost  Models. 

III,C.13  . 

T roatmenf  ot  “Connected”  Products  . 

X 

X 

III.C.14  . 

Changes  to  Confidentiality  of  Certification  Data  . 

... 

III.C.15  . 

Package  Loading . 

X 

III.C.16  . 

Rear  Clearance  During  Testing  . 

X 

X 

III.C.17  . 

Other  Minor  Corrections  f . 

X 

X 

III.C.19  . 

Relocation  of  Shelving  . 

X 

X 

I1I.D.1  . 

Icemaking 

III.D.2  . 

Built-In  Products 

III.D.3  . 

Volume  Measurement  Issues 

III.D.4  . 

T reatment  of  Products  That  are  Operable  as  a  Refrigerator  or  Freezer 

No  changes 

III.D.5  . 

Stabilization  Period 

III.E.1  . 

Test  Burden 

III.E.2  . 

Change  in  Measured  Energy  Use 

III.E.3 . 

Standby  and  Off  Mode  Energy  Use 

. 

'This  amendment  appears  in  10  CFR  430.23,  but  affects  testing  using  all  four  appendices. 

"This  amendment  appears  in  10  CFR  429.14,  but  affects  certification  reporting  for  products  tested  using  Appendices  A  and  B. 
"'This  amendment  includes  proposed  modifications  to  10  CFR  429.14. 
tThis  section  also  discusses  an  amendment  to  10  CFR  430.2. 


A.  Products  Covered  by  the  Final  Rule 

These  amendments  cover  those 
products  that  meet  the  definition  for 
refrigerator,  refrigerator-freezer,  or 
freezer,  as  codified  in  10  CFR  430.2.  The 
definitions  for  refrigerator  and 
refrigerator-freezer  were  amended  in  the 
December  16,  2010  final  rule.  See  75  FR 
78817  and  78848. 

R.  Compliance  Dates  for  the  Amended 
I'est  Procedures 

The  amendments  in  this  final  rule  are 
made  to  sections  429.14,  429.72, 
429.134,  430.2,  430.3,  and  430.23  and  in 
Ajipeiidices  A  and  H.  Manufactunirs  are 
re(juired  to  use  the  amendments  made 
to  Ap])(!udices  A  and  H  to  rate;  tluur 
products  starling  October  20,  2014. 

Some  of  the  proposed  amendments 
that  aim  to  im|)rove  lueasunMueut 
accuracy  by  clarifying  certain  a.s|)e(:ls  of 
the  t(;sl  |)r(>cednr(!s  or  to  reduce  test 
burden  could  polentially  he  considiM'ed 
for  adoption  in  the  current  test 
|)n)cednr(!S  (/.(•.,  A|)pemlic(!.s  At  and 
ID).  I  lowever,  the.se  appmidices  will  lx; 
ohsohite  after  September  I  5,  2014,  .so 
I )( )l']  did  not  propose  to  amend  t hem. 

I )( )F  I (!(|ue.sted  comments  on  t his 
approach  in  tin;  |nly  201.3  N()I*K.  No 
stakeholders  indicated  that  DOFshonld 
adopt  any  of  the  propo.sed  amendments 
in  the  current  test  procednriis. 

Whirlpool  commented  that  it  did  not 


support  making  changes  to  Appendices 
A1  and  Bl.  (Whirlpool,  No.  27  at  p.  2) 
This  final  rule  does  not  make  any 
changes  to  the  current  test  procedures  of 
Appendices  Al  and  Bl. 

The  proposed  amendments  that  apply 
to  Appendices  A  and  B  will  be  effective 
30  days  after  issuance  of  a  final  rule,  but 
manufacturers  will  not  be  required  to 
use  this  procedure  until  September  15, 
2014.  Beginning  on  that  date. 
Appendices  A  and  B  will  he  mandatory 
for  certifying  that  j)roduct.s  comply  with 
the  applicable  energy  conservation 
standards  and  for  making 
r(!])r(!.sentatious  regarding  the  energy  u.se 
or  operating  costs  of  covered 
refrigeration  products.  Fursuant  to 
guidance  issued  by  DOF  on  )nm!  29, 
2012,"  DOl'i  pminits  manufacturers  to 
use  A|)p(!ndices  A  and  B  before  this 
2014  dat(!  if  they  choo.se  to  do  so, 
provided  thal  they  indicate  in  their 
certification  snhmissions  that  tlunr 
ratings  are  ha.sed  on  Appendix  A  or  B 
and  that  the  |)rodncts  conqily  with  the 
2014  .standards. 


"  'I'liis  iijkI  oIIkii  I )( II'!  (>,ni(liiii<:(i  iliicuriKiiils  mo 
liiciitod  in  llio  ( iiiidmico  iiimI  l''i<ii|noiil I y  Askod 
(^iiosIliiiiH  diitiilimio,  ill 
y,iii(liiii< f/ili'linill  iii.iixyiiiil  ^'hK/iid  I 


C.  Test  Procedure  Amendments 
Incorporated  in  This  Final  Rule 

1.  Multiple-compressor  Te.st 

DOE  proposed  to  replace  the  existing 
dual  compressor  test  procedures  in 
Appendix  A  with  test  procedures  for 
multiple-compressor  products,  based  on 
procedures  developed  by  Sub-Zero  and 
ADAM  and  permitted  for  use  in  test 
procedure  waivers  for  Sub-Zero  [see  77 
FR  5784  (Feb.  6,  2012)),  CE  (.see  78  FR 
38699  (June  27,  2010)),  Samsung  (.see  78 
FR  35901  (June  14,  2013)),  and  \.C. 
Idectronics,  luc.  (.see  78  FR  18327  (Mar. 
26,  2013)).  The  July  2013  N()Ih< 
discussed  the  neces.sity  of  using  a 
nni(pie  te.st  jirocedure  to  accommodate 
multiple-compressor  products  to  reduce 
the  so-called  “truncation  error”  that  can 
occur  when  measuring  the  energy  u.se  of 
multiple  com|)re.s.sor.s  whose  cycles  are 
not  synchronized.  78  FK  41  (>29-30  (Jnly 
to,  2013).  The  following  sections 
di.scnss  each  aspect  of  DOl'i’s  pro|)o.sal 
and  the  changes  finalized  in  this  final 
rule. 

Mult  i|)le  ( Inmpre.ssnr  I  lefinitinn 

I )( )l'i  propo.sed  to  define  the  term 
“nniltiple  compressor”  in  lien  ol  the 
term  “dual  compre.ssor”  to  provide 
general  a|)plicahility  to  all  refrigeration 
products  that  have  more  than  one 
compressor.  Although  I )( )l'i  is  not  aware 
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of  any  current  refrigeration  products 
with  more  than  two  sealed  compressor 
systems,  taking  this  broader  approach  in 
defining  this  particular  term  would 
ensure  that  products  using  more  than 
two  sealed  refrigeration  systems  that 
might  be  manufactured  and  sold  in  the 
future  are  addressed  by  DOE’s 
regulations.  Because  DOE  did  not 
receive  any  comments  objecting  to  this 
proposal,  and  for  the  reasons  discussed 
above,  DOE  is  adopting  its  proposed 
definition  of  "multiple-compressor” 
products  in  a  new  section  1.16  of 
Appendix  A. 

Temperature  Cycles 

DOE  proposed  to  allow  test  periods 
for  multiple-compressor  refrigeration 
products  to  be  determined  based  on 
compartment  temperatures  as  an 
alternative  to  relying  on  compressor 
cycles.  For  multiple-compressor 
products,  it  may  be  difficult  to 
determine  which  individual  compressor 
is  associated  with  events  such  as 
compressor  cycle  starts  and  stops.  Thus, 
reliably  identifying  individual 
compressor  cycles  by  examining  power 
measurement  data  may  prove  difficult. 
As  an  alternative,  DOE  proposed  to 
])ermit  tost  periods  to  be  selected  based 
on  the  cycles  of  the  compartment 
tem])eratures  associated  with  the 
com])re.s.sor  systems.  In  proposing  this 
altiiinative  ap])roacli,  DOl'i  ox))r(!.ss»)d  its 
belief  that  (;onipl(;te  liaiiperature  cycbis 
ai'(!  (;(|ui valcait  to  com|)lete  compressor 
cycles  because;  t(;m|)erat  iin;  cycle 
endpoints  coincide!  ne;arly  eixaelly  with 
the;  leebivant  eieiinpreisseer  e:ye:b; 
e;nel|)eiints.  .Sine:e;  the;  eipeeiatietn  eil  the; 
eieemprei.sseti  e:aeise;s  the;  i'e;rri)',e;riitiein 
systeiin  tee  ee;ebie:e;  e:eiinpartine;nt 
te;inpe;rat  III e;s,  i:einipre!ssiir  aiiel 
tenipeiiat lire!  e:ye:b!S  are;  inbeireent ly 
i!e|nivale!nt .  tii  |’e!iie!ial,  tbe!sei 
te!iiipe!rat  lire!  i:yi:le!S  wiiidel  i:iiini:iele;  with 
tbeiir  i:iii  ie!spiiiielin)’,  i:iiiiipii!.ssiii  cyi:li!S 
(i.c.,  till!  i:iini|iai tniiint  te!iiipe!ratnri!  lall.s 
a.s  till!  e:iiiiipre!.ssiir  iiperatei.s  anel  ri.se!.s 
wlie!!!  till!  e:iiinpres.siii  is  not  eipe!ratiii)’). 

I  lowe!Ver,  ii.siii)’,  an  appreiae:b  ba.se!el  on 
te!iiipe!rat  III  I!  e:ye:le!S  may  be!  esisii!!  to 
apply  lie!e:anse!  the  e:onipai tiiieint 
te!nipi!rat me!  nii!asni e!me!nts  oi  si!parati! 
e:ompre!Ssor  systi!nis  are!  not  i:onibini!el 
like!  total  proebict  |iowe!r  inputs  are!, 
poti!iit iai ly  making  iele!nt i lie:at ion  oi  tisst 
pe!rioels  esisie!!' t ban  wbe!n  using,  tbi! 
|iowe!r  input  nie!asnre!mi!iits  to  ieleintiiy 
e;ompri!Ssor  i;yi:b!s. 

Ill  its  e:einnne!nts  on  tlii!  N(  )I'K,  ( '.l  i 
opiioseel  DOl'i’s  pro|)osal.  It  inilii:ate!il 
that  using  temperature  i:yi:le!S  insteail  of 
ceimpre.ssor  cyedes  to  iletermiiie  the 
eiiidpoints  of  a  teist  iierioel  conlel  impai:t 
till!  me!asnri!d  e!ne!rgy  iisi!.  (!E  proviile!d 
data  ile!monstrating  that  tbi!  im|)act  on 


the  overall  energy  use  measurement 
could  be  as  large  as  9.6  percent  in  some 
cases.  (GE,  No.  31  at  p.  2)  AHAM  also 
opposed  DOE’s  proposal  for  five 
reasons:  (1)  Temperature  and 
compressor  cycles  do  not  always 
correlate  with  each  other,  (2)  selecting 
temperature  cycle  starts  and  stops  are 
more  subjective  than  for  compressor 
cycles,  (3)  unlike  compressor  cycles, 
temperature  cycles  could  not  be  used  for 
every  product,  (4)  variable  speed 
compressor  products  may  not  have  true 
temperature  cycles  reflective  of 
operation,  and  (5)  software  for 
identifying  temperature  cycle  maxima 
and  minima  would  be  complicated  to 
develop  and  may  rely  on  compressor 
cycles.  (AHAM,  No.  30  at  p.  11-12) 

DOE  notes  that  it  proposed  its 
temperature  cycle-based  approach  based 
on  the  belief  that  the  approach  may  be 
beneficial  in  some  circumstances,  by 
making  identification  of  appropriate 
cycles  easier.  However,  the  stakeholder 
comments  clearly  indicate  that  allowing 
this  alternative  is  unnecessary  and,  in 
some  cases,  potentially  detrimental  to 
the  accuracy  of  the  energy  consumption 
measurement  of  a  given  product. 
Accordingly,  DOE  is  not  adopting  its 
jiroposed  temperature  cycle  approach 
and  is  continuing  to  require  that  the 
identification  of  test  jaaiods  he; 
accomplish(!d  using  compros.sor  cycb!S. 

I  loweivi!!’,  DOE  will  aelojit  tbi! 
|)ni|)osi!il  iledinition  for  te!mpi!i'atnr(! 
e:ye:b!.s.  As  eli!.si:ribe!el  lati!r  in  .se!i:tioii 
III. (!.<),  DOl'i’s  ele!finitiiiii  for  "stable! 
iipe!i'aliein”  allows  iiii  1:111161  inaliiin  of 
stability  fen  preiebie:ts  with  iiiin  i:ye:ling 
e:iiinpri!ssiii's  tbal  bavi!  i:yi:ling, 
li!iiipi!iatnie!s;  Ilii!  e:iiiie:i!pl  iil 
le;nipe!ralnie!  e:ye:le!S  is  iie!e!ile!il  liii  Ibi.s 
reiii.siin  and  is  beiiii)’  ailiipli!il. 

Me!asnre!nie;iil  I  ie!e|ne!iie:y 

Till!  e:ni  re!iil  le!sl  |iieii:i!ebiii!  allows 
e  iiiiipai  I  iiii!nl  le!iiipe!ial  nil! 
iiie!a.Miie!iiie!nl.s  to  be!  laknii  al  up  lo  loin 
iiiiiinie!  iiiliiival;.  [Si-i-  A|)|M!iiilix  A, 

.‘.e!e:l  ion.s  2.9  anel  !>.  I .  I ).  Tbi*;  appi  iiai:b, 
be!e;an.';e!  ot  ils  lowi!r  iiii!asnii!iiii!iil 
pi'e!i:isiiin,  peeriiiils  iiiore!  Ii'niie:aliiiii  i!ii'oi 
lo  oe:i:nr  while!  Ie!sling,  ninitipli! 
e:oiiipie!ssoi  proebii:ts  Ibaii  wonlel  oe:i:ni 
with  sboi'te!i  iiie!asnie!nii!iil  iiili!i'val.‘:. 

Ti  nncalioii  e!iroi  oi:i:ins  wlieiii  a  le!st 
peirioil  e:onipi isiiig  a  whole!  nniiibe!i  ol 
one!  e:onipi'e!ssoi''s  e:ye:b!.s  ine:biile!S  an 
ini:oiii|)le!te!  poilion  ol  Ilii!  olbe!i 
e:oiiipii!SSoi'’s  i:yi.li!S.  Tbi!  Ie!sl 
pi iie:i!ibni!S  ele!ve!lopi!il  by  .Sub  /.eiro  anel 
Al  lAM  ri!ebii:e!  tbi!  pote!nlial  niagnitnili! 
of  ti'nni:atie)n  e!n'or  by  rispiiring  Ibi! 
me!asnre!nii!nts  of  mnlliple!~e:om|)i'i!.s.sor 
systi!ins  to  bi!  |•e!e;o^ele!ll  at  i'e!gnlar 
inte!rvals  not  to  i!xce!e!(l  one!  minute!. 

(Te!st  I’roceulnre!  for  K(!siel(!ntial 


Refrigerators,  Refrigerator-F’reezers,  and 
Freezers,  Docket  No.  EERE-2009-BT- 
TP-0003,  AHAM,  No.  43  at  p.  3) 
Therefore,  the  July  2013  NOPR 
proposed  to  decrease  the  maximum  time 
between  subsequent  measurements  by 
decreasing  the  time  period  between 
intervals  to  not  exceed  one  minute  in 
duration  when  testing  multiple- 
compressor  products. 

Both  AHAM  and  GE  supported  DOE’s 
proposal  to  increase  the  measurement 
frequency  to  at  least  once  per  minute. 
(AHAM,  No.  30  at  p.  12;  GE,  No.  31  at 
p.  3)  With  no  stakeholder  opposition  to 
DOE’s  proposal,  DOE  is  adopting  its 
proposal  that  the  measurement 
frequency  for  multiple-compressor 
products  be  no  less  than  once  per 
minute  to  limit  truncation  error. 

Neither  the  test  procedure  contained 
in  the  dual-  and  multiple-compressor 
test  procedure  waivers  (e.g.,  the  Sub- 
Zero  waiver)  nor  the  NOPR  proposal 
explicitly  indicated  which 
measurements  would  be  required  to  be 
recorded  every  minute.  It  is  DOE’s 
understanding  that  the  data  collected  on 
a  once-per-minute  basis  would  include 
product  power  input,  product  energy 
use,  and  compartment  temperature. 
Those  are  the  measuremients  that  wo\ild 
rexpiire  higher-freKjuency  colleiction  in 
oreler  lo  imjirovo  the  pr(!cision  of  the! 
e!ne!rgy  use;  me!asure!me!nt:  The!  powi!!' 
input  me!asuri!ine!nt  is  iie!e!ili!el  to  iile!iitify 
till!  ap|)lie:at)le!  te!.sl  pe!rioel  (/.e.*.,  the!  time! 
wbe!ii  e:eimpre!.s.se)r.s  slei|i  anel  start),  anil 
till!  nie!asnre!il  eeneergy  iisi!  anel 
i:iinipartnie!nt  te!inpi!iatnri!  are!  nse!el  in 
till!  e:ali:nlatiiin  eil  annnal  e!ne!rgy  use!.  Tii 
inipreive!  the!  e:larity  iil  tbi!  ilata 
i:eille!i:tiiin  ri!e|nire!nie!nt,  this  linal  rule! 
e:lariiie!.s  that  the!  re!e|nire!nii!nt  liir  iine:e! 
pi!!  niinnte!  ai:e|ni.sit inn  lre!e|ni!ni:y 
;i|iplii!S  til  tbe!.sei  tbre;ei  mieasin eiiniiiit!;. 
riii!!;i!  i:bang,iis  a|i|ie!ar  in  a  iieew  .‘;e!i:t  iiin 
*1.2.3.  t  III  A|i|ii!nelix  A,  wliie  li  aeleb e!.‘;.';i!S 
nieiasni e!ine!nt  be!e|ne!ne:v  leir  iMnlli|ilei 
(:iini|ire!S!;iii  |iriiibie:l.';. 

.‘>labili/.al  iiin  1‘miiiel 

I )( )l'i  |ii  ii|iii.*:e!il  III  apply  llii! 
.';laliili/.aliein  re!e|nire!nie!nl  iil  .<;i!e:liiiii  2.9 
III  Ap|ie!nelix  A  lii  ninlti|ile!  e:iinipreis.siir 
priiebii:ls  in.';le!ail  iil  reiepiiring,  tbi!  2*1 
biinr  !;laliili/.aliiin  pe!riiiel  that  i.*;  n.se!el  in 
re!e:e!nl  waiveirs.  (  Tlie!  .slabili/.aliiin 
re!epiiri!nie!nl  in  Appeinelix  A,  re!i|nire!el 
fill  sing,! I!  i:iinipre!ssiir  |ireiebie:ls, 

.‘;t ipniales  that  tbi!  aveiragi!  rati!  of 
le!ni|ii!rat nri!  i:bange!  of  tlie  priiibie:t’s 
ciiinparinieinis  iiiiist  not  i!Xi:e!e!el  11.1)42  "F 
pi!!'  biinr.)  I )( )l'i  propo.se!el  nsi!  of  tbi! 
.se!i:tiiin  2.9  ap|)roai;b  for  mnllipli! 
i:iiin|)re!SSor  preiebicl.s  lo  ri!elni:(!  Ibi! 
lnirili!n  wliein  liisling  Ibei.si!  |)roilne:ls,  Ibi! 
majority  of  wbicb  achieve!  stabil izatiem 
in  nnili!!'  24  liemrs,  anil  to  lensiiri!  tliat 
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the  existing  stabilization  requirement  is 
met  for  any  product  that  requires  more 
than  24  hours  to  achieve  stabilization. 
The  proposal  would  also  have  allowed 
the  use  of  temperature  cycles  rather 
than  compressor  cycles  to  determine 
steady-state  conditions,  for  example,  for 
products  that  might  have  non-cycling 
compressors  but  whose  compartment 
temperatures  may  cycle. 

GE  and  AHAM  opposed  the  DOE 
proposed  stabilization  requirements  for 
multiple-compressor  products,  claiming 
such  products  have  no  true  stabilization 
period.  (GE,  No.  31  at  p.  4;  AHAM,  No. 

30  at  p.  13)  DOE  notes  that  all  products 
have  a  period  of  operation  after  plug-in 
or  a  change  in  temperature  settings 
during  which  compartment 
temperatures  gradually  approach  and 
eventually  equate  with,  or  at  least 
fluctuate  near,  the  targeted  temperatures 
determined  by  user  operable  controls. 
The  test  procedures  have  specific 
provisions  to  ensure  that  measurements 
are  made  during  stable  operation.  This 
is  true  even  for  the  test  procedures  for 
multiple-compressor  products  that  are 
covered  under  waivers. “ 

Nevertheless,  DOE  believes  that  the 
24-hour  stabilization  recpiirement  found 
in  these  waivers — and  as  suggested  by 
commcmtfjr.s — would  ade(|uately  ensun! 
stabilization  is  achieved  for  multi|)le- 
(:i)m|)re.ssor  products.  DOE  notes  that 
(:oimnent(!rs  have  sngg(;sted  that 
reducing  the  test  burden  a.ssociated  with 
a  24  hour  duration  tor  tin;  stabilization 
p(;riod  is  less  important  than  avoiding, 
the  potential  complications  that  may 
ai'ise  Irom  added  test  |)roc(;dni'e 
complexity  when  verilying,  stabilit y. 
Tbeicloo;,  Ibis  linal  i  nli;  atlopts  the 
bmg,er,  but  simplet,  2.4  bom 
.stabilization  pmiod  lor  imdtiple 
(.om|ires.soi  poidiict.s,  as  lecommembsl 
by  At  lAM  and  ( ilv  Itecanse  llie 
.stabilization  jieriod  will  be  a  lixed 
mmdiei  ol  bom.s,  tb);  itropostsl  use  ol 
Imiipetatme  (.ycle.s  a.s  an  altenialive  to 
com|)re.s.soi  cycles  to  deline  the 
.stabilization  period  i.s  mmece.s.sai  y  and 
is  not  adopted. 

I'ii.st  t*ait  ol  the  Test 

l‘'oi  mnlti|)b;  compre.s.sor  prodnct.s 
with  at  least  two  cycling,  com|)it!s.sor.s, 

I )( )E  pro|iosed  that  the  lii.st  pa  it  ol  the 

".Suit,  (I.)',. ,  '‘Oncisiiiii  mill  (  )i (li!i  I  iinnl i II)',  II  Will vin 
III  ( iC  A|i|ilimii:iiii  I'niiii  1 1  in  I  )ii|iiii  liiiniit  iil  l'!iini)’,v 
Knsiilniiliiil  Knii  i)’niiiliii mill  Kiili  i)',niiiliii  I  'lnn/.ni 
'l'n!;l  I’niriiiliim.s",  (  Iiinii  Nn.  Ill''  (IZII,  711  I'K  .llllill't 
Oiiiiii  7.7.  7(1 1  :t).  I'liis  wiiivni  Insl  |iriii:niliiin  liiis 
S|ini:ilii:  rni|iiiiniiiniils  Ini  sliiliililv  mill  Nliiiiily  .sliiln, 
iiii;liiiliii)',.  Iiii  nxiiiii|iln,  “.SInmIy  .Sliiln  liir  Isl'l :  I'liii 
tniii|inriitiiin  iivnrii)',n  liii  tlin  liisl  mill  lii.sl 
i:iiiii|iinssnr  cyclii  III  llin  In.sl  pniiiiil  iiiiisl  lin  williiii 
l.ll  iln)',ii)n.s  I''  (II. li  (ln)>,iiin.s  1 1  iif  tlin  Insl  |iniii>il 
lnin|innitiiin  iivi)ni);n  inr  niicli  (:()iii|iiiiiiiiiint."  [Id.  lit 
|i|i.  :ill7(lll  I). 


test  last  at  least  24  hours  with  no  defrost 
cycle  interruption.  For  cases  in  which 
defrost  cycles  do  not  allow  a  full  24- 
hour  test  period,  the  July  2013  NOPR 
proposed  allowing  a  shorter  18-hour  test 
period.  In  other  words,  if  a  potential  test 
period  extends  to  only  18  hours  before 
being  interrupted  by  a  defrost,  this  18- 
hour  test  period  could  be  used  as  the 
first  part  of  the  test  rather  than  waiting 
for  the  next  period  of  operation  between 
defrosts,  which  would  add  at  least  a  day 
to  the  test  time.  However,  if  the  initial 
candidate  test  period  extends  fully  to 
24-hours  before  being  interrupted  by  a 
defrost,  the  full  24  hours  would  be  used 
for  the  test  period.  DOE  did  not  propose 
to  adopt  AHAM’s  approach,  which 
allows  aggregating  multiple  separate 
segments  of  running  time  to  increase  the 
total  test  period  time  to  accrue  the 
minimum  of  24  hours.  DOE  explained 
that  each  individual  segment  of  running 
time  would  introduce  its  own 
truncation  error,  thus  defeating  the 
purpose  of  requiring  a  long  24-hour  test 
period.  After  quantifying  the  maximum 
possible  truncation  error  for 
refrigerators  in  the  DOE  test  sample, 

DOE  tentatively  determined  that 
allowing  an  18-hour  period  would  be  a 
reasonal)le  conqiromi.se  to  balance  te.st 
burden  and  accuracy. 

In  respon.se  to  the  DOE  propo.sal, 
AHAM  indicated  that  DOE’s  approach 
would  be  more  complicated  tban  the 
waiver  a|)proa(:b  and  that  some 
products  may  require  .several  weeks  ol 
testing,  to  satisfy  the  niininnim  18  bom 
re(|nirement  ol  Ibe  pro|Misal.  (AIIAM, 

No.  ;i()  at  p.  14)  Al  lAM  also  staled  Ibal 
lbeenerg,y  use  ilillerences  pre.senleil  in 
(be  N(  )I'K  sbowing,  Ibe  dillerence 
belween  Al  lAM’s  ag,g,reg,aleil  approacb 
and  Ibe  piopo.'ied  .'aiig.le  .seg,nienl 
a|)pioacb  were  mil  iiei :essai  il  y  enl  i i  el y 
all  I  ibniable  to  ti  nncal  ion  error.  \hl  ]  In 
add  il  il  III,  AIIAM  .'Mated  Ibal  I  )l  )l'i  may 
bave  piopo.'iiid  mil  to  allow  midliple 
.■;e)',meiil.s  because  I )(  If!  is  com. ei  lied 
about  le.'M  ci  i  cn  m  veni  ion.  |/(/.|  AIIAM 
al.'iii  .'Mated  Ibal  il  did  mil  ag.ree  wilb 
I )(  )l'i’.';  cbaiaiMerizalion  ol  Ibe  max  inn  mi 
ol  one  perceni  error  in  Ibe  energ.y 
mea.'airemenl  as  insig.niiicani,  as.'ierling, 
Ibal  .‘mcli  measnremeiit  error  could 
represeni  Ibe  diHerence  belween  a 
prodnci  .'lal isiying,  or  lading,  to  meet  Ibe 
eneri>,y  conservation  standards,  [hi.] 
while  a  one  percent  error  may,  in 
certain  cases,  polenlially  be  sig.niiicani, 
increasing,  Ibe  precision  of  a  lest  can 
also  inirodnce  additional  test  burden, 
and  Ibe  competing,  demands  oi 
inecision  and  managing  test  burden 
generally  require  Ibal  conipromi.ses  be 
made  in  esiablisbing  test  |)roce(lnres.  II 
is  for  Ibis  reason  tbal  DOI'i  |)ro|)0.sed  that 
Ibe  first  part  of  tbe  lest  be  a  continuous 


period  of  stable  operation.  A.s  described 
in  the  NOPR,  DOE’s  analy.sis  shows  that 
truncation  error  can  approach  and/or 
exceed  one  percent  of  the  measurement 
when  the  first  part  of  the  test  is  allowed 
to  be  less  than  24  hours  and/or  when 
the  first  part  of  the  test  is  allowed  to 
include  separate  time  periods,  each  with 
an  average  duration  under  24  hours. 

(The  average  duration  of  the  time  period 
would  be  the  total  test  period  time 
divided  by  the  number  of  time  segments 
used  (e.g.,  the  average  duration  would 
be  12  hours  if  two  intervals  were  used 
to  comprise  a  24-hour  test  period).)  If 
two  time  segments  are  included  in  a  24- 
hour  total  test  period,  two  truncation 
events  are  included,  and  the  potential 
truncation  error  is  twice  as  large 
compared  to  a  single,  continuous  period 
of  stable  operation.  Likewise,  if  three 
segments  are  used,  the  potential 
truncation  error  is  three  times  as  large. 

DOE  notes  that  the  analysis  presented 
in  the  NOPR  calculates  truncation  error 
directly — it  does  not  represent  multiple 
measurements  for  which  other 
parameters  might  affect  the 
measurement,  as  suggested  by  AHAM. 
See  78  ER  41633  (July  10,  2013). 

DOE  believes  that  allowing  an  18- 
hour  test  period  would  he  an  acceptable 
compromi.se  between  test  precision  and 
te.st  burden  in  ca.ses  in  wbich  a  defrost 
inlerrnpts  a  candidate  te.st  iieriod. 

Kalber  tban  require  wailing  tbrongb  tbe 
defrost  and  tbe  next  24  liimrs  of  steady 
operation,  l)(  )l'i  decided  to  ado|)l  an 
approacb  Ibat  allows  use  of  Ibe  18  bom 
|)eriod  as  Ibe  lest  period  for  Ibe  first  part 
ol  Ibe  lest.  In  so  doing,  I )( )l'i  opted  to 
make  a  .'anall  rednclion  in  pieci.*;ion  to 
avoid  baving,  to  add  24  boms  or  more 
le.'M  lime.  (  )n  Ibe  olbm  band,  il 
delrosliiig,  does  not  iiiletinpl  a 
candidate  le.'M  period,  allowing,  il  to 
exieiid  lo  2.4  liom;;,  Ibe  additional  six 
bom.'i  ol  le.'M  lime  would  be  jn.'Milied  lo 
enbani  e  Ibe  le.'M  pieci.';ion.  I'bi.';  i.'i  wby 
I )(  )l'i  pi  oposed  lo  a  I  low  I  be  18  bom  lesi 
pel  iod  only  wbeii  Ibe  lesI  period  is 
inlet  I  npled  by  a  delio.'M. 

AIIAM  .'Maled  Ibal  some  prodnci.'^ 
could  require  week.';  ol  exira  le.';lin)',  lo 
snilicieni ly  sali.'ily  even  a  reqniremeni 
ol  an  18  bom  mininnim  dnralion  lor  Ibe 
le.';l  period.  (Al  lAM,  No.  3(1  al  p.  14) 
However,  AIIAM  did  not  provide 
snilicieni  delail  reg,ar(ling.  Ibis 
possibilily  lo  allow  qnanlificalion  ol  Ibe 
relaled  lesi  bnrden.  To  Ibe  exieni  Ibal  ;i 
prodnci  cannol  oblain  18  boms  ol 
sleady  operalion  belween  deirosls, 
allernat ive  lest  metbods  forsncb 
lirodncts  may  bave  to  be  developed.  A.s 
indicated  by  Al  I  AM,  slionld  a  one 
liercent  error  occur  wit b  lest  periods 
sborter  than  18  bonrs  or  with  te.st 
|)erio(ls  conqni.sed  of  .separate  running 
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periods,  such  an  error  could  potentially 
make  the  difference  between 
compliance  and  non-compliance  for  a 
borderline-compliant  product.  (AHAM, 
No.  30  at  p.  15)  Consequently,  it  would 
be  inadvisable  to  allow  the  potential 
error  to  be  greater  than  this  by  allowing 
use  of  multiple  run  segments  or  a 
reduction  in  the  minimum  test  period 
duration.  To  mitigate  this  risk,  this  final 
rule  retains  the  first-part  test  period 
requirements  proposed  in  the  NOPR.  In 
response  to  AHAM’s  comment  regarding 
circumvention,  DOE  notes  that  although 
the  agency  is  concerned  about 
circumvention,  DOE  evaluated  the 
])roj)o.sal  primarily  based  on  balancing 
test  jnecision  and  test  burden. 

Tbe  July  2013  NOPR  al.so  propo.sed 
that  jjioducts  with  cycling  comjjressors 
be  t(!.st(!(l  using  a  t(!st  iHuiod  for  tlu;  first 
part  of  tlie  test  com|)risiug  a  whole 
luimixa'  of  compres.sor  or  temperatiin; 
cycles  of  a  “|)rimary”  compressor.  DOI'i 
pro|)o.s(!d  that  the  Iretj/.er  com|)r(!.ssor 
would  b(!  consi(l(!r(!d  llu!  “primary” 
compressor  if  it  cycbis,  ami  the  Inisli 
food  compnissor  would  b(t  cousidenul 
IIh!  “primary”  compre.ssor  if  llu;  rniezcir 
compressor  does  not  cycb;.  The  lest 
procedures  of  tbe  mult iple-com|)ressor 
product  waivciis  nupnri!  that  the  t(!st 
period  fortlm  first  part  oftlu!  t(!st 
consist  of  a  whole  number  of  fre(!/.er 
compre.ssor  cychis. TIk!  proposal  was 
consistent  with  tbe;  waiver  ])roc(!dure, 
(!xc(q)t  that  it  s|)(u;ified  that  tbe  test 
pmiod  would  lx;  based  on  cycles  oftlu; 
lr(;sb  Ibod  comj)re.ssor  if  tbe  fre(;/.er 
compr(;.ssor  d(x;s  not  cycle.  DOE 
receiv(;d  no  comments  on  this  topic, 
other  than  AllAM’s  objection  to  tbe  use 
of  temperature  cycles,  which  is 
discussed  above.  As  a  re.sult,  DOE  will 
adopt  tbe  propo.sal  for  basing  the  first- 
j)art  tost  period  on  the  cycles  of  a 
j)rimary  compressor,  and  the  proposed 
requirement  for  selecting  the  primary 
compressor. 

Lastly,  the  July  2013  NOPR  proposed 
to  require  that  the  first  part  of  the  test 
be  a  period  of  stable  operation.  AHAM 
strongly  opposed  this  approach,  arguing 
that  it  would  be  too  restrictive, 
particularly  for  products  with  variable 
speed  compressors.  (AHAM,  No.  30  at  p. 
15)  AHAM  indicated  that  “it  does  not 
matter  whether  the  product  reaches 
stability  during  that  period  or  not — 
stability  is  not  needed  for  the  existing 
waiver  approach.”  AHAM  further 
indicated  that  DOE  should  not  mandate 
the  design  of  products  by  requiring 
stability.  [Id.)  The  DOE  test 


See,  e.g.,  “Decision  and  Order  Granting  a 
Waiver  to  GE  Appliances  From  the  Department  of 
Energj'  Residential  Refrigerator  and  Refrigerator- 
Freezer  Test  Procedures”,  Case  No.  RF-029,  78  FR 
38699,  38700  (June  27,  2013). 


procedures — including  those  set  forth  in 
DOE  waivers  for  multiple-compressor 
products  — ^have  specific  provisions  to 
ensure  that  measurements  are  made 
during  stable  operation.  DOE  further 
notes  that  in  the  waiver  test  procedures, 
the  test  period  for  the  first  part  of  the 
test,  “is  calculated  for  a  whole  number 
of  freezer  compressor  cycles  .  .  .”  and 
that  testers  are  instructed  to,  “make  this 
determination  [i.e.,  that  the  unit  under 
test  has  reached  steady  state  for  the  first 
part  of  the  test]  for  the  fresh  food 
compartment  for  the  fresh  food 
compressor  cycles  clo.sest  to  the  .start 
and  end  of  the  test  period.”  78  ER 
38700,  38701  (June  27,  2013).  This 
language  clearly  impli(;.s  that  it  is 
written  for  it  system  with  cycling 
compres.sors,  and  that  it  r(;(]nires 
stability  to  (;nsiir(;  that  (:om|)artm(;nt 
lem|x;ralm'es  do  not  rise;  or  fall 
signilicantly  (luring  llu;  lest  period.  Tbe 
I )( )l'i  pro|)osal,  b(;iug  ba.s(;d  on  tin;  t(;.sl 
pnxiedun;  waiv(;rs,  is  (:oii.si.sl(;ul  with 
the  re(|uir(;menl  lor  .stability,  but  it  al.so 
anti(:ipat(;s  tbe  potential  lor  non  cycling 
compres.sors  by  jirovidinga  metinxi  to 
verily  steady  op(;ration  ior  tbe  first  part 
ol  tin;  test  lor  sneb  prodixds.  The  t(;.st 
pr(x:(;dnre  <;.slablish(;(l  by  tins  final  nde 
('((tains  this  a|)|)roacb.  If  tber(;  are 
products  in  exi.st(;n(:(;  that  cannot 
prop(;rly  lx;  t(;.st(;(l  using  this  m(;tbo(l, 
DOI'i  b(;li(;v(;.s  that  lb(;y  would  al.so  not 
lx;  pr()|x;rly  l(;st(;(l  using  tlx;  waiv(;r  l(;.st 
|)r(x;(;(lnr(;  and,  b(;nc(;,  DOI'i  b(;li(;v(;.s 
such  products  would  r(;(|nir(;  a  (liff(;r(;nl 
wi(iv(;r  with  a  diff(;r(;nt  alt(;rualiv(;  test 
j)r(x:(;dnr(;. 

Second  I’art  of  tbeT(;.st 

l''or  the  s(;cond  j)art  of  the  t(;st,  tin; 

July  2013  NOPR  j)ropo.sed  a  test  j)eriod 
in  which  either  tlie  .starting  or  sto])j)ing 
of  tbe  compressor  can  be  used  to 
determine  both  the  beginning  and  end 
of  the  te.st  period.  For  example,  if  a 
compressor  start  is  u.sed  to  determine 
the  beginning  of  a  te.st  period,  a  later 
compressor  start  woulcl  be  used  to 
determine  the  end  of  the  test  period. 
Alternatively,  a  test  period  could  begin 
and  end  when  the  compressor  stops. 
Thus,  a  test  period  could  extend  from  a 
compressor  start  to  a  compressor  start  or 
a  compressor  stop  to  a  compressor  stop, 
but  not  from  a  compressor  start  to  a 


’’  See,  e.g.,  “Decision  and  Order  Granting  a 
Waiver  to  GE  Appliances  From  the  Department  of 
Energy  Residential  Refrigerator  and  Refrigerator- 
Freezer  Test  Procedures”,  Case  No.  RF-029,  78  FR 
38699  (June  27,  2013).  This  waiver  test  procedure 
has  specific  requirements  for  stability  and  steady 
state,  including,  for  example,  “Steady  State  for  EPl; 
The  temperature  average  for  the  first  and  last 
compressor  cycle  of  the  test  period  must  be  within 
1.0  degrees  F  (0.6  degrees  C)  of  the  test  period 
temperature  average  for  each  compartment.”  Id.  at 
pp.  38700-1. 


compressor  stop  or  vice  versa.  In 
addition,  the  start  and  end  of  the  test 
period  must  take  place  during  stable 
operation  before  and  after  the  target 
defrost  cycle.  DOE  did  not  propose  a  24- 
hour  test  period  for  the  second  part  of 
the  test  because  it  concluded  that 
increasing  the  period  duration  would 
not  reduce  the  magnitude  of  the 
truncation  error  that  might  occur.  78  P’R 
41634-41636  (July  10,  2013). 

The  DOE  proposal  for  multiple- 
compre.ssor  .systems  was  consi.stent  with 
Ajijiendix  A’s  requirement  that  the  te.st 
jioriod  for  the  .seciond  jiart  of  the  test  for 
ju'oduct.s  with  long-time  or  variable 
defrost  mu.st  start  and  end  during  .stable 
()jx;ratiou.  A])i)endix  A  r(;(juire.s  that  tlx; 
(:()m])artux;nt  t(;m|x;ratur(;.s  lor  tlx; 
(:(>uij)r(;.s.s((r  (:y(:b;.s  prior  to  and  ar((;r  tlx; 
.s(;(;()ixl  |)art  of  tlx;  t(;st  lx;  within  0.5  “F 
of  tb(;ir  t(;inp(;ratnr(;  av(;rag(;s  lor  tlx; 
lirsl  part  of  tlx;  l(;.st  (.SV.*(,*  App(;n(lix  A, 
.s(;(:ti()n  A. 2. 1.1),  as  op|)os(;(l  to  tlx;  1 .0  “F 
i(;(|nii(;nx;nl  of  llx;  .Snb  /.(;ro  waiv(;r  and 
tlx;  Ai  lAM  pro|)o.sal.  I)(  )l'i  .slal(;(l  in  llx; 
)nly  2013  NOI’K  Ibal  this  sanx;  l(»b;ran(:(; 
loi  (;nsnring  that  llx;  l(;sl  p(;ri(xl  (lo(;s  not 
incbxb;  any  (;v(;nls  ass(x:iat(;(l  with  llx; 
(l(;rro.sl  cycb;  (snc.b  as  pr(;(:ooling  or 
r(;(:(iv(;ry)  sbonbi  apply  to  nniltipb; 
(:(xnpr(;ss(»r  sysl(;ins  as  W(;ll  as  singb; 
(:oinpr(;.ssor  .sy.sl(;ms  b(;(;iX(se  llx;  (;v(;nls 
b(;ror(;,  (Inring,  and  all(;r  tlx;  (b;rro.st 
(:y(:b;.s  of  bot  b  ly|x;s  of  | (rod nets  bav(; 
llx;  sanx;  basic  limclions  ((((moving  Irosl 
rro(((  tb(;  (;vi(p()ri(tor)  <((((!  .sa((((;  bi(si(; 
(:o((lr()l  .s(;(|ne(((:(;  (optio((i(l  |)r(;(:((((li((g, 
l((;;(li((g,  t(;(((])(;ri(t((r(;  recov(;ry). 

H()W(;ver,  DOI'i  ])ro|)o.s(;d  a  (uultipb;- 
(:()(((pr(;.s.s()r  sy.ste(((  t(;.sl  pr(x:(;(li(r(;  that 
would  al.so  r(;(|uire  that  tb(;  co(npr(;.s.sor 
cycles  ((xamined  to  confirui  stabb; 
ojieration  at  the  start  and  eud  of  the 
s(;coixl  j)art  oftlu;  te.st  be  tbe  first  and 
last  compressor  c;ycle.s  (or  tem}H;ralure 
cycles)  within  tbe  test  ]j(;riod,  consistent 
with  the  granted  waivers.  DOE  believed 
that  this  approach  woidd  better  ensure 
that  the  test  period  begins  and  ends 
during  stable  operation  because  the 
examination  of  compressor  or 
temperature  cycles  would  occur  within 
the  test  period,  and  would  not  involve 
cycles  that  may  fall  outside  the  test 
period.  In  the  special  case  where  there 
are  no  cycling  compressors,  DOE 
proposed  to  require  that  the  test  period 
start  and  end  when  the  compartment 
temperatures  are  within  0.5  °F  of  their 
averages  for  the  first  part  of  the  test, 
which  is  also  consistent  with  the 
Appendix  A  test  procedure  (See 
Appendix  A,  section  4. 2. 1.2). 

Both  AHAM  and  GE  supported  DOE’s 
attempt  to  reduce  the  burden  of  the 
second  part  of  the  test  for  multiple- 
compressor  products  by  not  requiring 
that  the  test  period  last  24  horns. 
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(AHAM,  No.  30  at  p.  15;  GE,  No.  31  at 
p.  5)  However,  AHAM  and  GE  indicated 
that  doe’s  dataset  was  not  large  enough 
to  support  the  proposal  as  is.  [Id.) 

AHAM  also  stated  that  DOE’s  proposal 
would  cause  an  equal  number  of  (if  not 
more)  concerns  and  complexity.  [Id.) 
However,  rather  than  detailing  any 
specific  concerns,  AHAM  recommended 
that  DOE  adopt  the  approach  for  the 
second  part  of  the  test  found  in  the  test 
procedure  waivers  for  multiple- 
compressor  products.  AHAM  offered  to 
develop  an  improved  j)rocedure  in  the 
future. 

Altliough  the  stakeholders  did  not 
clarify  which  a.sj)ect  of  DOE’s  projjosal 
could  not  he  sup])()rted  hy  tlu;  limited 
dataset,  DOE  assimuis  that  tlu;  k(!y  i.ssue 
was  lli(!  naluctioii  of  tin;  t(!st  |)ei  io(l  for 
llie.s(!cou(l  pari  of  the  lest,  eliiuiuatiug 
tin;  iKMsI  foi'  a  duralioii  of  2A  li(»urs.  I )( )E 
notes  llial  ils  coiiclusiou  that  Ihe  2.A 
hour  duralioii  was  lumecessai y  was 
hased  primarily  on  coiisideral ion  ol  Ihe 
(Miergy  use  eipiat ions,  and  lhal  ils 
siipporliiig  data  served  as  coiilirmalioii 
and  demoiislralioii  of  ils  iiiilial 
coiiclusious  that  a  34  hour  lesi  period 
duralioii  did  iiol  im|)rove  lesI  accuracy. 
As  discussed  in  Ihe  )uly  30  I  .'t  N(  )1’E,  Ihe 
term  in  the  euerg,y  use  eipiatioii  that 
represeiils  Ihe  coiitrihiitioii  of  defrost  is 
not  divided  hy  the  duration  of  Ihe 
.second  |)arl  of  I  he  lest ,  as  is  llie  leriii  in 
Ihe  e(|ualiou  that  re|ire.seuts  Ihe 
coiilrihiilioii  of  steady  state  o|ieratiou, 
which  is  divided  hy  Ihe  duration  of  the 
first  |)arl  of  the  test.  I'his  means  that  any 
truncation  error  introduced  when 
measuring  the  energy  usage  for  the 
.second  part  of  the  tcist  would  not  he 
reduced  hy  selecting  a  longer  test 
period,  as  would  occur  for  the  first  jiart 
of  the  te.st.  While  DOE  would  not  object 
to  testers  using  c:ontinuons  test  periods 
as  long  as  34  hours  for  the  second  j)art 
of  the  test,  DOE  believes  that  combining 
multiple  non-continuous  running 
])erio(ls  to  accrue  24  hours  of  test  period 
duration  is  inappropriate,  because 
adding  any  additional  running  period 
has  the  potential  to  add  additional 
truncation  error  to  the  calculation. 
Hence,  DOE  is  adopting  its  proposed 
approach  for  the  second  part  of  the  test 
for  multiple-compressor  products. 

One-Part  Test  Simplification 

In  the  July  2013  NOPR,  DOE  proposed 
a  one-part  test  for  multiple-compressor 
products  for  which  (a)  only  one 
compressor  system  has  automatic 
defrost  and  (b)  that  defrost  is  neither 
long-time  defrost  nor  variable  defrost. 
DOE  noted  in  the  July  2013  NOPR  that 
the  proposed  test  period  would  start  at 
a  point  during  a  defrost  period  and  end 
at  the  same  point  during  the  subsequent 


defrost  period,  which  is  the  same 
approach  taken  by  the  existing  test 
procedure  for  single-compressor 
products  with  automatic  defrost  that  is 
neither  long-time  nor  variable  (See 
Appendix  A,  section  4.2).  DOE 
proposed  using  a  single  test  period  to 
minimize  the  test  burden  for  products 
with  short-time  automatic  defrost  for 
only  one  of  the  compressor  systems. 

GE  commented  that  it  is  not  aware  of 
these  types  of  products.  (GE,  No.  31  at 
j).  4)  AHAM  ahso  que.stioned  whether 
there  are  enough  (or  any)  products  that 
satisfy  DOE’s  de.scri})tion  to  warrant  a 
separate  jirocedure  or  whether  it  woidd 
instead  he  sufficient  to  use  the  existing 
waiver  ajiproach.  (AHAM,  No.  30  at  p. 

13)  DOE  |)ro|)o.sed  this  simplification  to 
reduce  test  hnrden.  However,  Ihe 
slakeholder  comnient.s  indicate  that 
there  is  no  need  for  such  a  reduction  in 
hnrden,  due  lo  Ihe  lack  ol  applicahle 
pi  oil  nets,  so  I )( )l'i  is  nol  adopt  ing  this 
proposal.  Inslead,  all  products  will  have 
to  he  tested  using,  Ihe  two  pari  test 
m(4hod  as  de.scrihed  in  this  final  rule. 

Test  .Simplificalions  for  Tests  Willi  ( )ne 
or  No  ( lycling  I  iompres.sors 

In  Ihe  )nly  3013  NOI’K,  DOT!  |)ropo.sed 
anolher  lest  siniplificalion  for  nnilliple 
coni|)ressor  |irodncls  with  either  one  or 
no  cycling  compressors.  Thai  jiroposal 
would  allow  n.se  of  Ihe  |)rovisions  in 
sections  4.1  and  4.3  of  Ajipendix  A  for 
Ihe  first  and  second  part  of  the  test. 
.Specifically,  if  only  one  of  the 
comjire.s.sors  cycles,  Ihe  lest  |)eriod  for 
the  first  part  of  the  test  would  he  at  least 
three  hours  long  and  compri.se  two  or 
inori!  complete  cycles  of  the  cycling 
compres.sor.  Enrther,  if  none  of  Ihe 
compressors  cyr:le,  the  test  period  for 
Ihe  first  part  of  the  te.st  would  he  three 
hours  long.  Both  GE  and  AHAM 
indicated  that  DOE’s  ])roposal  may  nol 
accurately  ac.count  for  the  energy  use  of 
a  model  that  has  one  cycling  compressor 
and  a  second  variable  speed 
compressor.  (GE,  No.  31  at  p.  4;  AHAM, 
No.  30  at  p.  14)  DOE  proposed  this 
simplification  to  reduce  test  burden. 
However,  commenters  indicated  that 
there  are  circumstances  for  which  the 
approach  would  not  work  and  suggested 
that  burden  reduction  was  unnecessary 
in  this  case.  Hence,  this  final  rule  does 
not  adopt  the  proposal  to  simplify  the 
test  procedure  for  multiple-compressor 
products  with  no  more  than  one  cycling 
compressor.  Instead,  these  products  will 
require  the  full  first  part  of  the  test 
adopted  in  this  final  rule. 

Energy  Use  Equations 

DOE  proposed  an  energy  use  equation 
for  multiple-compressor  systems  similar 
to  the  equation  found  in  Appendix  A  for 


products  with  single  compressors  and 
multiple  defrost  cycle  types.  For  both  of 
these  product  types,  the  energy  use  for 
each  distinct  defrost  cycle  is  added 
separately  using  its  corresponding  GT 
value  (i.e.,  hours  of  compressor 
operation  between  defrosts)  to  adjust  the 
measurement  to  represent  the  defrost 
cycle’s  average  contribution  to  energy 
use  per  24  hours  (See  Appendix  A, 
.section  5. 2. 1.5).  DOE  received  no 
comment  on  this  proposal  and  therefore 
adopts  it  in  this  final  rule. 

I'Tfect  on  Measured  Energy  Use 

DOE  notes  that  the  july  2013  NOl’R 
])r()|)().sed  to  replace  Ihe  exi.sting  test 
procedure’s  dual  compressor  sy.stiuu  test 
ill  Appendix  A  with  a  new  test 
procedure  that  would  address  products 
using  uiulli|)le compres.sor  systems. 

When  modifyiiig  test  iiidcediires,  DOT! 
considers  Ihe  extent  lo  which  Ihe  energy 
use  or  energy  efficiency  iiieasm  emeni 
may  he  altered  under  a  proposed 
procedure.  (43  1  )..S.( !.  (i30.3(e)(  I ))  As 
iiolinl  earlier.  Appendix  A  will  nol  he 
reipiired  for  cinlifying,  com|iliaiice  nnlil 
Ihe  com|)liance  dale  ol  the  new 
reh  ig,eral  ion  product  energ,y 
coiiservalion  slaiidards.  77  EK  .3.5.50  (|an. 
3.5,  3013).  D(  )T!  is  aware  of  very  few 
products  that  have  mnlli|)le  compre.ssor 
systems  and  has  received  petitions  for 
waiver  from  Ihe  existing  te.st  |irocedure 
from  .Sul)  /.eid,  GT!,  EG,  and  .Samsnug 
for  lesliiig  of  dual  compre.ssor  products, 
which  DOT!  has  granted.  77  T'K  5704 
(Teh.  0,  2012),  70  T'K  30li00  ()nu.  27, 
2013),  70  T'K  10327  (Mar.  2li,  3013),  70 
T'K  3.500‘)  ()nu.  14,  2013).  DOT!’s 
leiilalive  view,  at  the  lime  of  Ihe  )nly 
2013  NOI’K,  was  that  its  pro|)osed  test 
procedure  for  multiple-comjire.ssor 
products  would  not  siguificautly  iiiqiact 
the  maimer  in  which  such  products 
would  he  tested  using  the  te.st  jirocedure 
of  the  waivers.  DOE  reque.sted  comment 
on  the  existence  of  other  multiple- 
compressor  products,  how  these 
jiroducts  are  te.sted  (e.g.,  whether  they 
use  the  existing  dual  compressor  test 
Jirocedure  of  Appendix  Al),  and 
whether  the  measurement  of  energy  use 
would  change  using  the  proposed  test 
procedure. 

GE  responded  that  there  are 
differences  in  measured  energy 
consumption  based  on  the  proposal, 
citing  the  differences  in  the 
measurement  depending  on  whether  the 
test  periods  are  determined  based  on 
compressor  cycles  or  temperature 
cycles.  (GE,  No.  31  at  p.  5)  As 
previously  discussed,  DOE  is  finalizing 
the  test  procedure  without  the  option  of 
using  temperatme  cycles  to  determine 
test  periods — only  a  compressor-cycle- 
based  approach  is  being  adopted,  which 
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is  tin;  saiiu;  oik;  used  in  llii;  lest 
procedure  waiv(;rs.  lienee,  DOi'i 
<:on(:lnd(;s  that  lln;  ineasnr(;inent 
diirer(;nces  cited  hy  Ol'i  would  no  longer 
lie  relevant. 

Additionally,  AIIAM  cited  the 
|iotential  one  perc(;nt  Irnncalion  (;rror  as 
evidence  that  the  jiroposed  test 
I iroced lire  could  impact  ineasiir(;d 
energy  use  and  indicated  that  DOM 
.should  analy/.e  the  data  that  it  collected 
to  delennino  il  the  inea.siirement  conld 
change  when  n.sing  the  propo.sed  test 
procedure.  (AH AM,  No.  30  at  ]).  10) 

DOE  acknowledges  there  is  a  potential 
for  truncation  error  when  using  the 
waiver  test  procedure  (which  is  a 
question  of  overall  accuracy).  DOE 
believes  that  the  measurement  resulting 
from  the  procedure  adopted  in  this  final 
rule  would  result  in  a  more  accurate  and 
representative  measurement  of  the 
product’s  energy  use  rather  than  an 
actual  change  in  measured  energy  use. 

Sub-Zero  responded  that  the  waiver 
test  procedure  is  accurate,  repeatable, 
and  has  been  verified  through  use  at 
independent  laboratories  and  in  the 
“industry  verification  program.”  p 
added  that  the  proposed  test  procedure 
would  be  more  complicated,  time- 
consuming,  difficult  to  conduct  and 
potentially  less  accurate  and  repeatable 
than  the  waiver  test  procedure.  Sub- 
Zero  also  pointed  to  the  specific  areas 
of  concern  contained  in  the  AHAM 
comments.  (Sub  Zero,  No.  32  at  pp.  1- 
2)  In  this  final  rule,  DOE  has  modified 
the  procedure  by  addressing  many  of 
the  key  concerns  raised  in  the  AHAM 
comments.  As  discussed  above,  the 
remaining  key  difference  between  the 
procedure  finalized  in  this  final  rule 
and  the  waiver  test  procedure  pertains 
to  the  waiver  test  procedure’s  use  of 
non-continuous  running  periods  to 
accrue  a  full  24  hours  of  testing  time  for 
both  parts  of  the  test.  As  discussed 
above,  DOE  believes  that  allowing  non- 
continuous  running  periods  subjects  the 
test  procedure  to  risk  of  greater  error, 
based  on  DOE’s  testing  and  analysis. 
DOE  believes  that  the  potential  error  is 
likely  to  be  greater  than  the  one  percent 
that  AHAM  separately  suggested  may 
not  be  acceptable.  Were  DOE  to  accept 
AHAM’s  recommended  approach,  the 
risk  of  increasing  the  truncation  error 
would  be  even  larger  than  under  the 
approach  DOE  is  adopting  today.  DOE 
notes  that  it  received  no  details  of  any 
work  by  industry,  to  which  Sub-Zero 
alluded  in  its  comments,  to  validate  the 


.Suli  /.oro  coiiiiiKinl  did  not  clarify,  lad 
DOI'i  l)()li(!V(is  tliat  llio  “industry  voritication 
|)r()grain”  ntlorrod  to  in  .Snli-Ziiro’s  connnonts  may 
1)0  tlio  voritication  program  iminagod  l>y  AIIAM^ 
soo  lillii://ww\v.(iliciin.(Hfi/in(luslry/lit/il/llrmK/(:(il 


waiver  lest  proeediire.  (  anisetiiKtiilly, 

D(  lE’.s  views  regarding  the  pnltiiilial 
iiiqiacts  tii  the  procedure  are  ba.sed  on 
a  review  of  its  own  data  and  the 
inndaniental  fact  that  each  additional 
rnnning  period  inlrodnc(;d  into  the 
energy  n.se  e(|iiation  can  coniponnd  the 
truncation  error  with  tin;  addition  of 
another  truncation  event.  I  lence,  DOI'i 
has  not  adojitiid  the  waiver  lest 
jnocedunis’  allowance  of  the  ii.se  of  non- 
continuous  running  periods.  Instiiad, 
DOl’i  will  adopt  the  ap])roai:h  jirojio.sed 
in  the  July  2013  NOER,  which  requires 
a  single  segment  of  time  to  compri.se  the 
test  period.  In  this  way,  the  risk  of 
truncation  error  will  be  .substantially 
reduced,  compared  to  the  current  test 
procedure  waiver  approach  that  some 
manufacturers  have  been  permitted  to 
use. 

DOE  received  no  comments  indicating 
the  existence  of  other  multiple- 
compressor  products  other  than  those 
identified  in  waivers  and  no  comments 
indicating  that  any  products  are  tested 
using  the  existing  dual  compressor  test 
procedure. 

Elimination  of  Multiple-Compressor 
Test  Procedure  Waivers 

DOE  notes  that,  consistent  with  its 
regulations,  the  Sub-Zero,  GE,  LG,  and 
Samsung  dual  compressor  waivers  will 
terminate  once  parties  are  required  to 
use  the  multiple-compressor  test 
procedures  of  Appendices  A  and  B  to 
demonstrate  compliance  with  DOE 
regulations  (f.e.,  on  September  15, 

2014).  (See  10  CFR  430.27(m)) 

Multiple-Compressor  Products  With 
Manual  Defrost 

These  new  procedures  for  multiple- 
compressor  products  apply  only  to 
multiple-compressor  products  with 
automatic  defrost.  DOE  received  no 
comment  revealing  the  existence  of 
multiple-compressor  products  with 
manual  defrost  and  has  not  made 
changes  in  the  test  procedure  to  account 
for  such  products. 

2.  Triangulation 

The  July  2013  NOPR  proposed 
incorporating  a  modified  version  of  the 
so-called  “triangulation”  interpolation 
approach  described  in  Australian/New 
Zealand  Standard  4474.1-2007  (AS/ 
NZ  4474.1-2007)  as  an  option  to 
calculate  energy  use.  DQE’s  test 


“Au.stniliaii/Now  /oiiland  .Standard, 
I’artdnnancn  oi  I  lousaliold  Idocirical  Apijliancns — 
Kiitrigoraling  Applianco.s,  I’art  1:  I'lnorgy 
( loiisiiiiiption  and  I'nrfdnnanco”,  A.S/N/..S  4474. 

1 :7(I(I7,  Appnndix  M,  availalilo  tor  pnrcliaHO  al 
lillli://inj(>sl(>r(\s(iifil(>l>(il.(:i)iii/sl<)n!/n!Siills2.<isi>xY 
sixir<:li'rvi>i‘=xinii)l(!fri)nl)lislifr  (tlltrki-vw()i(l=  AS/ 
N/.S%2()-1-17-1. 


procedures  generally  re(|iiire  coiidiicl iiig 
llie  energy  lest  lor  two  diliereni  sellings 
oi  t Ik;  leniperal lire  control.  .Si;(;,  e.g.,  II) 

( il'K  Part  4.30,  .Snliparl  H,  Appiindix  A, 
s(;clion  3.2.1,  The  iiiiergy  use  is 
calcnlal(;d  as  a  weigliliid  avciragi;  of  I  Ik; 
iiK;a.snr(;nients  of  tin;  two  l(;sts, 
d(;p(;iKling  on  tin;  comparlnK;nl 
l(;nij)(;ralur(;s  iiK;a.sur(;d  during  the  l(;sls, 
to  r(;pr(;.s(;nl  tin;  (;iK;rgy  iisi;  that  would 
occur  if  tin;  comj)arlnK;nt  t(;mp(;ralur(; 
wen;  (;xactly  (;(iual  to  its  stan(iardi/.(;d 
lenqierature.  .See,  e.g.,  A])j)i;ndix  A, 
.section  0.2. 1.2.  As  de.st:ribed  in  the 
NOPR,  for  products  with  two 
compartments,  this  calculation  often 
represents  the  operation  of  a  product  in 
which  one  of  the  compartments  is 
cooler  than  its  standardized 
temperature.  78  P’R  41630-41037  (July 
10,  2013).  The  triangulation  approach 
resolves  this  issue  by  using  a  weighted 
average  of  the  energy  use  measured  from 
three  tests,  thus  allowing  calculation  of 
the  energy  use  that  would  occur  when 
both  compartment  temperatures  exactly 
equal  their  standardized  temperatures. 
The  July  2013  NOPR  explained  in  detail 
why  the  triangular  interpolation  of  the 
measurements  for  three  temperature 
settings  results  in  a  more  accurate 
measurement  of  energy  when  compared 
to  the  linear  interpolation  using  two 
temperatiue  settings.  [Id.  at  41637). 

The  NOPR  proposed  to  incorporate  by 
reference  parts  of  Appendix  M  of  AS/ 
NZS  4474.1-2007  as  an  optional 
interpolation  method.  A  new  section  3.3 
of  the  test  procedure  would  reference 
subsections  M3.a  through  M3.c  and 
Figure  Ml  of  appendix  M  of  AS/NZS 
4474.1-2007  to  specify  the  requirements 
for  the  three-setting  test  procedure  as  an 
alternative  to  using  the  requirements  of 
section  3.2  of  Appendix  A.  The 
procedure  would  clarify  that  the  target 
temperatures  txA  and  txB  discussed  in 
the  Australia/New  Zealand  procedure 
would  be  the  standardized  temperatures 
as  defined  in  section  3.2  of  the  DOE  test 
procedure.  However,  DOE  proposed  to 
require  that  the  first  two  of  the  three 
tests  comply  with  the  requirements  for 
the  two-test  method  contained  in 
Appendix  A,  section  3.2.1.  DOE 
included  this  requirement  because  it 
would  also  allow  for  use  of  the  current 
energy  calculations  as  well  as  the 
triangulation  energy  calculations.  78  FR 
41039  (July  10,  2013). 

AHAM  submitted  comments 
.sujiporting  the  adoption  of  a 
triangulation  aj)proach.  (AHAM,  No.  30 
al  j).  17)  However,  AHAM  .sugge.s1(;d 
that  DOE  not  r(;(piire  that  tin;  first  two 
.s(;lting.s  of  tin;  triaiigulation  t(;st  adheri; 
to  IIk;  provisions  in  A|)|)(;iKlix  A  for  a 
I wo-.s(;ll ing  t(;.sl  l)(;i:aii.s(;  A.S/NZ.S 
'1474.1—2007  allows  l(;sl  la(;ilili(;s  to 
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clioost;  till!  .saltings  ol  all  t(;.sl.s  Inr  innrc; 
accuraUi  rasidls.  [Id.)  As  a  icsidl,  Al  lAM 
askad  I )( )l'i  In  rncnnsidnr  I  liis  aspnci  nl 
ils  pr(i|)nsal  in  ni'diM  In  liai  inniii/.(;  willi 
AS/N/.S  4474.1  2(){)7  as  wall  as  willi 
Ihn  rnlrij^nralnr  InsI  slandard  ciirranlly 
nndnr  dnvnlnpinnnl  hy  Ilia  Inlarnalinnal 
Idacirnlaclinical  ( inininissinn  (ll'iCi),  as 
ra|)rasanlad  liy  ils  ( inminillaa  Drall  Inr 
Vnia  (CDV)  nri'arl  1  of  ll'X  1 
I  lonschold  rcfri^cnilinf^  (if)pli(tn(:(;s — 
(didi'dclchslics  and  test  inclhods.  [Id.] 

I )( )!•;  agraas  with  AllAM  dial  allowing 
graatar  llaxibility  in  lha  salaation  of 
taniparatura  saltings  may  provida  mora 
acciirata  rasiilts.  As  dascrihad  in  AS/ 

NZS  4474.1-2007,  whan  tha  thraa  sals 
of  maasurad  compartmant  tamparaturas 
(fraazer  compartment  tamparatura 
paired  with  fresh  food  compartment 
temperature)  are  plotted  on  a  graph  of 
freezer  temperature  versus  fresh  food 
compartment  temperature,  the  triangle 
formed  by  the  points  must  enclose  the 
point  representing  the  pair  of 
standardized  temperatures  [i.e.,  0  °F 
freezer  compartment  temperature  and 
39  °F  fresh  food  compartment 
temperature).  Ensuring  that  the  three 
tests  meet  this  requirement  may  be 
much  more  difficult  if  the  first  two  tests 
must  be  conducted  exactly  as  dictated 
by  the  DOE  test  procedure.  Therefore, 
DOE  is  permitting  any  three  sets  of 
temperature  control  settings  to  be 
selected  for  the  optional  triangulation 
approach,  provided  that  the  temperature 
settings  for  each  individual 
compartment  all  represent  median, 
coldest,  or  warmest  settings.  DOE  is 
adopting  this  approach  based  on  its 
belief  that  it  is  important  to  provide  a 
valid  measurement  of  energy  use  at  the 
standardized  compartment 
temperatures,  and  that  using  the  settings 
prescribed  for  the  current  two-test 
approach  is  not  essential  to  achieving 
this  objective  because  the  triangulation 
interpolation  method  is  designed  to 
work  with  any  three  settings  with 
temperatures  that  surround  the  target 
standardized  temperatures  (i.e.,  for 
which  the  plotted  triangle  encloses  the 
standardized  temperature  point,  as 
described  above). 

The  July  2013  NOPR  proposed  a  new 
.section  6. 2. 2. 3  detailing  the  calculation 
of  energy  use  under  the  proposed 
triangulation  approach.  This  proposed 
section  woidd  require  using  the 
calculations  de.scribed  in  .scjction  M4.a 
of  AS/NZS  4474.1-2007  to  determine 
the  energy  cousum])tion  of  the  tested 
unit  but  excluding  tbe  (Miergy  us(! 
cf)ntribution  of  icemaking.  Tbe  fixed 
valiK!  of  emngy  use  associated  with 
icemaking,  defined  in  section  (i.2.2.1 , 
wonid  be  added  to  tins  result  for 
products  with  antomalic  icemakers. 


I )( )l'!  reci;i  ved  no  com  men  I  on  I  bis 
proposal.  Accor(ling,ly,  l)()i‘i  is  adopting 
ils  propositd  ajiproach. 

Finally,  during,  the  2013  piililic 
meeting,  ( if!  commented  that  i)( )!'! 
sbonld  consider  incor|)oralion  of  tbe 
single  lest  to  miiasnre  energy 
consnm|)lion  found  in  Ap|)endix  l.of 
A.S/NZ.S  4474.1-2007.  (Tins  le.sl 
reipiires  that  the  compartment 
temperatures  measured  during  tbe  te.st 
are  both  no  higher  than  their 
standardized  tem|)eratures.)  (C!E,  NOPR 
Public  Meeting  Tran.script,  No.  23  at  j). 
t)9)  Using  a  .single  te.st  would  reduce  te.st 
burden,  assuming  the  measured 
compartment  temperatures  are  lower 
than  their  .standardized  temperatures  for 
the  first  selected  te.st  setting  and 
additional  tests  are  not  needed. 

However,  in  this  final  rule,  DOE  has 
decided  not  to  incorporate  a  single 
setting  test  because  stakeholders  have 
not  been  provided  adequate  time  to 
review  the  details  of  the  suggested 
procedure.  DOE  may  consider  this 
procedure  in  the  future. 

Certification 

DOE  proposed  to  amend  section 
429.14(b)  to  require  manufacturers  to 
identify  which  interpolation  method 
they  used  to  rate  and  certify  a  particular 
basic  model  (i.e.,  triangulation  or  a  two- 
setting  test).  In  the  NOPR,  DOE  noted 
that  more  than  one  unit  is  tested  for 
each  rating  (See,  for  example,  10  CFR 
429.11(b),  which  indicates  a  sample  size 
minimum  of  two  units).  Therefore,  DOE 
proposed  to  require  that  all  units  of  a 
given  model  that  are  tested  for 
certification  purposes  be  tested  using 
the  same  test  method  and  that  the 
certification  report  indicate  whether  the 
triangulation  method  was  used. 

AHAM  suggested  that  DOE  not 
require  manufacturers  to  report  which 
method  was  used  for  certification 
testing  (i.e.,  whether  the  two-test 
method  or  the  triangulation  method  was 
used)  because  this  would  add  to 
manufacturer  reporting  burden,  and 
because  DOE  can  request  to  see  test 
reports  of  certified  models  if  it  wishes 
to  confirm  whether  products  were  tested 
using  triangulation.  (AHAM,  No.  30  at 
p.  17)  AHAM  also  indicated  that  test 
facilities  should  be  permitted  to  use 
different  methods  for  each  unit  within 
a  model’s  sample  to  prevent 
unnecessary  added  te.st  burden.  [Id.)  For 
exam})le,  individual  units  may  have 
ridrigeratiou  and  control  .systems  tuned 
so  that  both  compartments  have 
temperatures  ecpial  to  their  standardized 
lenqieratiires  at  e(|uivalent  temperature 
control  settings.  For  such  units,  the 
calculated  energy  use  (e.g.,  per 
Appimdix  A,  section  li.2.2.2)  would  be 


llie  same  when  using  the  lieezer 
comparlineni  inter|iolal ion  and  tbe  Iresb 
food  inlerpolat  ion,  and  use  ot  a  I  bird 
lest  and  a  Iriangnlar  inlei polat ion  would 
not  cliange  the  result. 

Viewed  lioin  wilbin  the  context  of 
compliance  with  the  applicable  energy 
conservation  standard,  an  individual 
nidi  may  .salisiy  the  applicable  slandard 
with  siifficienl  margin  using  the  two  lest 
metbod  while  other  units  within  the 
.same  model  .sample  may  re(|nire  tbe 
triangulation  method  to  .satisfy  the 
relevant  energy  standard  with  .sufficient 
margin,  because  triaugulation  might  not 
be  reejuired  for  testing  of  all  units  in  a 
.sample  to  show  that  the  model  meets 
the  applicable  energy  con.servation 
.standard,  and  to  limit  the  required  test 
burden,  DOE  will  not  adopt  the 
proposed  requirement  that  triangulation 
must  be  used  for  all  units  tested  to 
certify  compliance  for  a  given  model  if 
the  test  for  one  of  the  units  uses  the 
method.  Further,  because  measurements 
using  the  two-test  method  would 
generally  be  more  conservative 
(indicating  higher  energy  use),  but  be 
only  slightly  different  than 
measurements  made  using  triangulation, 
DOE  considers  both  methods  to  be 
valid.  Hence,  in  order  to  further  reduce 
the  burden  associated  with  certification, 
DOE  will  not  require  certification 
reports  to  indicate  whether  triangulation 
was  used  for  testing. 

Regarding  testing  options  generally, 
DOE  notes  that  because  the  two-test 
method  generally  yields  results  that  are 
more  conservative  than  the  triangulation 
test  (i.e.,  higher  energy  use),  DOE 
proposed  to  permit  manufacturers  to 
continue  using  the  two-part  test  at  their 
discretion.  By  permitting  manufacturers 
to  continue  using  the  simpler  two-part 
test,  DOE  intended  to  limit  the  overall 
burdens  that  are  placed  on  the  industry. 
However,  given  that  tests  conducted 
using  the  triangulation  approach  may 
potentially,  for  certain  basic  models, 
yield  more  representative  results,  DOE 
proposed  to  use  this  particular  method 
when  conducting  assessment  testing, 
pursuant  to  10  CFR  429.104,  and 
enforcement  testing,  pursuant  to  10  CFR 
429.110,  if  either  (a)  the  manufacturer 
indicates  that  the  triangulation  method 
was  used  for  rating  the  model,  or  (b) 
certain  conditions  are  observed  during 
the  fir.st  two  te.sts  of  a  given  nnit  of  a 
basic  model  that  sngge.st  that  a  third  te.st 
might  yield  a  more  representative 
moasunanent  than  the  two-test  method. 
.Specifically,  if  the  calculated  energy  u.se 
using  Appendix  A,  .section  (>.2.2.2  (one 
measurement  ba.sed  on  u.se  of  the  fresh 
food  compartment  tem|)eratnre  and  the 
oilier  based  on  the  freezer  com  part  meni 
leniperal lire)  differs  by  more  than  five 
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percent  of  the  greater  of  the  two  results 
for  any  tested  unit  of  the  basic  model, 
DOE  proposed  that  it  would  use  the 
triangulation  method  for  any  assessment 
or  enforcement  testing  for  all  units  of 
that  basic  model.  This  approach  may,  in 
certain  circumstances,  require  retesting 
of  a  unit  previously  tested  if,  for 
example,  condition  (b)  above  did  not 
apply  for  the  test  conducted  for  a  first 
unit  of  a  tested  model  but  did  apply  for 
later  tests.  AHAM  suggested  that  DOE 
use  the  triangulation  approach 
whenever  testing  units  within  its 
verification  programs  to  guarantee 
accuracy.  (AHAM,  No.  30  at  p.  17)  DOE 
is  specifying  in  a  new  section  429.134 
that  DOE  will  use  the  triangulation  test 
prior  to  making  a  finding  of 
noncompliance  with  respect  to  a 
particular  basic  model  for  that  particular 
sample  of  tested  units  because  the  two- 
test  method  in  some  cases  will  result  in 
a  more  conservative  measure  of  energy 
use.  In  other  circumstances,  however,  to 
limit  unnecessary  testing,  DOE  will  not 
necessarily  use  the  triangulation 
method. 

3.  Anti-Circumvention  Language 

Kevi.sions  Addre.ssing  Past  Stakeholder 
Comments 

DOl']  j)ro])()s(!d  to  revise  th(!  jniti- 
cii'ciiiiivmition  language  in  .sections  10 
CI'K  43().23(a)(10)(ii)  and  10  CI'K 
^;i0.23(l))(7)(iij  to  heller  reflect  the 
wording  lonnd  in  the  Al  lAM’s  I IKP  I 
2000  proc<;dnre,  as  had  heen 
lecotnineiidcd  in  coiinnenls  hy  AHAM 
and  Whiil|)ool  lhat  were  piovided 
dm  iiig  I  he  I  )c( .ciiihei  2010  i  iilia  iiii  I mal 

I  nil)  (.(II I  III  II  ml  I  nail  III  |.'>cc  “  I'ltHl 

1*1 1 II  lid  III  It  liii  Kiisidiail  iai  Kiiii  igiaalnis, 

Pith  i)Ma  all  II  I'  l  (iit/.iti  ti,  and  f  i  itit/.ia  ti," 

I  liii  till  11(1  U'iKI'.  200<t  It  I  11*  OOO  t, 

I  li  I  I  li  al  |i  -1 ,  1 1(1  I  2  al  1 1  2. )  rliii 
i  niiiinl  IXIl'ianli  i.ni  nnivitninin 
lang,na|Mt  was  miiditlitd  alliti  .'ati.linn  I 
iilllPI''  I  2000  and  I  nil  Is  III  I  lilt  I  K  )i'i 
lan)aia|Mt  ant  niiaily  iditnlii.al  In  lint 
IIKI''  I  2000  lani’iiai'it.  I )(  )l'i  |iiii|iii.sitd  In 
hi  ing  Ihe  I )( lii  hing.nage  inin  even  cinsiti 
alifnimenl  wilh  I  iPI'  1  2000  in  lint  |nly 
20  13  N()l'l<  hecansesnch  chanjais 
wnnid  mil  weaken  Ihe  re(|niremenls  and 
wnnid  Intlp  achieve  heller  cnnsislency 
with  lh(!  nearly  iditniical  industry 
standard,  which  would  generally  makit 
htsling  niont  consi.shtnl.  DOE  also 
j)ropo.s(!d  lo  move  the  four  exanij)les 
(cnrrrtntly  section  10  (T'K 
430.23(aj(10)(ii)A-D)  de.scrihing 
components  operating  in  a  manner 
inconsistent  with  operation  under 
typical  room  conditions  to  follow  the 
paragraph  describing  operational 
behavior  that  DOE  identifies  as 


constituting  anti-circumvention.  10  CFR 
430.23(a)(10)(i) 

In  response  to  the  July  2013  NOPR, 
AHAM  and  Whirlpool  supported  the 
proposed  revisions  to  the  anti¬ 
circumvention  sections.  (AHAM,  No.  30 
at  p.  17;  Whirlpool,  No.  27  at  p.  2) 
However,  BSH  commented  that  DOE 
should  refer  to  the  draft  lEC  test 
procedure  for  guidance  on  how  to 
improve  DOE’s  anti-circumvention 
sections.  (BSH,  No.  21  at  p.  1)  DOE 
notes  that  changes  to  the  anti¬ 
circumvention  sections  were  proposed 
in  response  to  earlier  industry  feedback 
and  comment,  which  did  not  mention 
the  lEC  draft  test  procedure  language. 
DOE  reviewed  the  lEC  draft  test 
procedure,  which  has  two  key 
provisions  that  are  not  in  the  DOE  test 
procedure — (a)  the  lEC  draft  test 
procedure  provides  detailed  guidance 
on  how  to  detect  circumvention  once 
suspected,  and  (b)  the  lEC  draft  test 
procedure  identifies  what  is  not 
considered  to  be  circumvention.  The 
lEC  draft  describes  these  provisions  in 
detail.  While  DOE  believes  that  the 
inclusion  of  these  provisions  may  have 
merit,  the  agency  wishes  to  ensure  that 
the  public  receives  a  sufficient 
oj)])ortunity  to  review  these  provisions. 
'I'herefore,  DOE  is  not  ado])ting  BSH’s 
.s\igge.stion  at  this  time  hut  may  consider 
lU'oposing  these  ])rovi.sion.s  in  the  fulure. 
I )( )E  received  no  olhei commeiils  on  its 
pio|)ose(l  revisions  lo  the  anti 
cirenmvention  language  and  is  adopting 
its  pr(i|iosed  i:haiige'*>  hir  the.se  seel  ions. 

(  ion  1 1 II II  leii  Is  Thai  ( tperate  I  tillitrenlly 

I  tin  ing  I  list ing, 

Tim  jiily  i'll  I  it  N(  )I*E  d isi  n.s.siti I 
nii|nii  ills  iioiii  Whiilpool  and  ianisnng, 
alioni  wliiiti  III  apply  tin  a  litsi  pioi  itdiiiii 
waiviii  Iiii  pi  i  id  hi  Is  I  lial  i  ipiti  al  it 
d  I  f  Iiii  mil  I  y  dining  lit.sl  iii)’  as  i  i  ini  |  lai  ml 
III  lypii.al  liiild  iipmalion  I  lim  si  itnai  in 
i.s  addi  it.'isitd  in  a  i  lansii  ol  lint  iixi!:lin|', 
ani  i  I  ii 1 .11  III viinl  II III  langjiagii  i il  lint  1 )(  )l'i 

I I  IS  I  pi  I II  ltd  III  It  I  hill  I )(  )!',  1 1  III  mil  pi  (i|  losit 
lo  niodily.  .'iiiit,  e.f’,..  Hit  it'  It 
'1itl).23(a)|  1(1)  (indicatiiij;  dial  a 
niiinnliiclnriti  nin.sl  oliliiin  a  waiver  it  (i| 
a  piodncl  conliiin.s  iinerg.y  consnniing, 
coniponenis  llnil  opeiiile  dillerenlly 
dining  llie  piescrilied  testing  Ilian  they 
would  during  re|iresenliilive  ;iver;ige 
consumer  use,  iind  (iij  !i|)|)lying  lln; 
|)r(!scril»(!d  test  lo  Ihe  product  would 
(tvalnate  it  in  a  manmtr  that  is 
nnre|)re.sentative  of  its  true  energy 
consumption).  DOE  also  issued 
guidance  on  this  matter  on  May  28, 
2013.  'I’hat  guidance  provides  a 


’"'Ciommitteo  Oraft  for  Vote  (tiOV)  of  I’art  1  of  IliO 
62552.2  ttouseholci  refrigerating  appliances — 
Ciharacteristics  and  test  methods. 


framework  for  assessing  the  potential 
need  for  a  waiver  within  the  context  of 
the  existing  anti-circumvention 
provisions.^®  As  a  result,  the  July  2013 
NOPR  did  not  propose  a  specific 
amendment  to  the  provisions  of 
430.23(a)(10)  (and  430.23(b)(7)  for 
freezers)  to  further  address  the  concerns 
raised  by  the  Whirlpool  and  Samsung 
inquiries.  The  NOPR  did,  however, 
request  comment  on  the  need  for  a 
potential  test  procedure  revision. 

AHAM  agreed  with  DOE’s  approach — 
i.e.,  not  to  modify  the  current  anti¬ 
circumvention  language  to 
accommodate  products  that  operate 
differently  during  testing.  AHAM 
indicated  that  the  May  2013  guidance 
document  sufficiently  addresses  this 
issue.  This  final  rule  makes  no  changes 
to  the  current  anti-circumvention 
language. 

4.  Incomplete  Cycling 

In  the  July  2013  NOPR,  DOE  proposed 
changing  the  incomplete  cycling 
compressor  test  procedure  to  improve 
its  accuracy  and  ease  test  burden. 
Specifically,  DOE  propo.sed  to  eliminate 
the  24-hour  te.st  period  requirement  for 
])roducts  exhibiting  compressor  cycles 
that  exceed  12  hours  in  length,  and 
instead  nupiirc!  that  the  test  period  he 
{:ompri.s(!il  of  a  single  compressor  cycle. 
'I'he  July  2013  NOPR  discusses  the 
advantages  ol  the  proposal  compared  to 
Iheciirrenl  reqniremeiit  in  section  4. 1  ol 
Appendices  A  and  It.  78  I  K  4  Ili40 
4  1(14  I  Ijiily  10.  2013). 

I  tin  ill)’,  lint  N(  )I*K  pnlilii :  inititl ing,  I  ili 
niitnl  ii until  that  liasitd  on  ils  itxpitriitni.it, 
litsi  liii  1 1  i  I  ills  III  lint  I  iiiiil  iiliioiid  liasit 
lit.'il  pitiiod.'i  on  ii  wliolit  iiinnliiii  ol 
I  oinpiit.'iiioi  i.yi  Inti  lalinti  lliini  iitiing  lint 
2.4  Inini  litiil  piiiiod  Iliiil  ni  iiiipiniid  in 
I  lilt  I  )(  Hi  I II  III  ltd  III  It  Iiii  |ii  i  idin  Is  wiI  Ii 
on  I II  lip  lull  I  i.yi  I  ing,  |(  .li,  l*nlilii  Mintliii)’ 
Ii  inisi  1 1  pi ,  Ml  I  '2.  il  III  p  1 1 1'l ,  (  .fi,  I  ii  i  ill 
III  p  7)  In  IX  )  I 'i'll  view,  iisiii)',  a  w  I  ml  it 
nnniliiii  ol  i.iinipiii.'isoi  i.yi  lii.’i  yiitlil.’i  an 
III  I  mailt  nnta.'nnitnntnl  ol  lint  itintig.y  ii.sit 
III  a  piiidni.l  with  i in  omplitlii  i.yi  Ini)’,. 

(  il'i  .’ai ppi II  led  lint  I  X  )l'i  piop(i.';al  and 
a)’,iited  with  IXtfillial  lit.':l  period.'i 
should  he  hased  on  whole  nnniher.s  ol 
compressor  cycles  latlier  Ilian  he  sel  al 
24  honis  lor  inconi|ilete  cycliii); 
|irodncls.  {Id.)  Al  lAM  also  agrited  with 
Ihe  I )( )l'!  |»roposal.  I  lowctvctr,  AHAM 
recommitmhtd  that  DOI'i  removit  the 
litrin  “incomphtle  cycling”  from  Ihe  t(tst 
procitdiires  and  inslitad  modify  .section 
4.1  of  Appendiccts  A  and  B  lo  simply 
slate,  ‘‘if  fewer  than  two  compre.ssor 

’•■•'riii.s  guidunco  i.s  ijostod  in  DOl’i’s  onlimi 
Caiidancti!  and  f'AQ  database,  and  is  available  far 
view'ing  at:  http://mvw'I .ccrc.cncrgy.gov/gvidancc/ 
default. aspx?pid=2&‘spid=  1 . 
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cycles  occur  during  a  24-hour  period, 
then  a  single  complete  compressor  cycle 
may  be  used.”  (AHAM,  No.  30  at  p.  18) 
DOE  notes  that  section  4.1  is  the  only 
place  in  either  Appendix  A  or  B  that 
uses  the  term  incomplete  cycling.  DOE 
agrees  that  the  term  is  not  needed  and 
is  adopting  the  change  suggested  by 
AHAM. 

Additionally,  AHAM  suggested  that 
DOE  modify  the  test  procedures  to  allow 
the  data  used  to  establish  steady  state 
conditions  (e.g.,  as  described  in 
Appendix  A,  section  2.9)  to  be  used 
when  performing  the  first  part  of  the 
two-part  test  for  products  with  long¬ 
time  or  variable  defrost.  (AHAM,  No.  30 
at  p.  18)  AHAM  argued  that  its  approach 
would  be  better  than  requiring  separate 
periods  for  verifying  stabilization  and 
the  test  period  because  of  the  shortened 
test  time.  [Id.)  AHAM  indicated  that 
requiring  a  separate  period  to  comprise 
the  first  part  of  the  test  made  sense 
when  data  were  collected  manually 
because  stability  needed  to  be 
determined  before  collecting  test  data. 
However,  current  electronic  data 
acquisition  systems  can  collect  data 
during  the  .stability  period  without 
added  burden.  Finally,  AHAM 
recommended  that  DOE  adopt  AllAM’s 
propo.sal  for  iill  ))r()diicts  and  not  just 
in(;()in|)lot(!  cycling  piodncts.  [Id.)  OE 
made  e.s.siaitiaily  the  same  comimml 
(lin  ing  the  jnihlic  meeting.  (( il'i,  Ihihlic 
Metiling  Tian.scripl,  No.  2:t  at  pp. 
fi)  I )(  )l'i  notes  that  adopting  these 
(.lianges  at  this  time  wmdd  not  allow 
ade(|nate  time  loi  stakeholdei  input,  lint 
t  )(  )l'i  may  i  .oii.sidei  this  appi  oa(  li  in  a 
liitme  I  idemal  iiig 

')  (  !oi  ie(  tioii  III  I  eiiipeial  me 
Measiii  eiiieiit  l‘ei  lod 

In  the  I  III  V  I’ll  I 't  I  il  )l  ‘It ,  I  )(  )l\  pi  opi  ir.ei  I 
to  addies.'i  an  on  onsisleni  y  in  the 
eHi’.Ini)',  lest  |iioi  ednin  assiii  laled  with 
leinpeialnie  inea'ini  emenis  loi  shoil 
lime  deliosi  |iiodni  Is  |i  c  ,  piodni  Is 
whose  dehosl  is  neilhei  long,  lime  noi 
vai  ialile).  .' I| lei.i lii  al I y ,  IX  )l'i  pi opi i.sed  to 
leipiiie  that  the  i  onipai  I nieni 
leniperal III es  used  in  eneij'y  use 
caicniat  ions  lor  lhe.se  |iiodncls  he  the 
aveiag.es  ol  the  measmed  lempeialmes 
taken  in  a  compailmeni  din  ing,  a  slahle 
|iei  iod  III  conipies.soi  opeiation 
conlaining  no  dehosl  cycle  or  events 
associated  with  a  dehost  cycle,  such  as 
lirecooling  or  recovery,  that  inc. hides  at 
least  two  complete  compressor  or 
tenqierature  cycles  (if  the  conipre.ssor 
cycles  on  and  off  or  the  temperature 
cycles  lip  and  down)  and  is  at  least  three 
hours  in  duration — es.sentialfy  the  same 
test  period  specified  in  section  4.1  of  the 
te.st  procedure  for  products  with  manual 
defrost,  except  that  for  these  short-time 


defrost  products  this  test  period  would 
be  used  for  temperature  measurement 
only,  whereas  it  is  used  for  both  energy 
and  temperature  measurement  for 
manual  defrost  products.  DOE  received 
no  comments  regarding  this  proposal. 
However,  as  discussed  in  section  III.C.l, 
stakeholders  objected  to  using 
temperature  cycles  to  define  test 
periods.  Hence,  DOE  is  adopting  its 
proposed  amendments  to  section  5.1.2 
of  Appendices  A  and  B  for  correcting 
the  test  procedure  requirements  for 
measuring  compartment  temperatures, 
except  for  the  option  to  select  test 
periods  based  on  temperature  cycles. 

6.  Mechanical  Temperature  Controls 

Recently,  third-party  test  facilities 
have  asked  DOE  to  clarify  how  to 
determine  the  proper  settings  for 
mechanical  temperature  controls. 
Specifically,  they  inquired  whether, 
when  setting  mechanical  controls  to  the 
warmest  or  coldest  setting,  the  control 
should  be  adjusted  to  the  position  at  the 
last  number  or  symbol  on  the  control,  or 
whether  it  should  be  positioned  to  the 
mo.st  extreme  physical  positions  of  the 
control.  In  response  to  the.se  in(|uiries, 
DOE  propo.se(l  requiring  that 
mechanical  controls  he  .set  to  the  highe.st 
or  lowest  niiinher  or  symlKil  indicated 
on  the  control.  DOE  pro|)ose(l  this 
method  instead  of  the  alternative 
hecaiise  of  the  possihility  of 
iiiiiiileiitioiially  tiiniiiig  oil  the  iiiiil 
when  moving  the  coiiliol  to  the  extreme 
jiliysii  al  |iosilioii  loi  the  waiiiie.sl 
set  I  i  iig. 

I  il'i  iioli;il  that  ililienail  lest  lai.ililies 
lollow  ihlliai;iil  itii;l  hill  Is  Ini 
I  leliii  III  III  I  iig,  lint  waiiiiiisl  ami  i  nlilitsi 
snlliiigs  (I  .1'!,  I  Jn  J  I  III  |i  '/)  (  .1'.  null 
Wliol|innl  nil  1 1|  II II 1 1)1 1  IX  Il'i'n  |ii  ii|iiiniil 
lini  iiiinn  it  woiilil  ininiiiii  lliiil  nil  liinl 
.’iii|ii|in  nil)  till)  nniiiii,  nml  Iidi  niinii  llin 
I II 1 1|  II  i.’in  I  I  n  I  I II  i.’iinli’iil  with  I  Im  •  ii  1 1  in  it 
(  .mini  I  inn  .'  ilnm  Ini  i  l.'i  An.ni  n  ml  n  ni  (I  i.‘  i  A  ) 
III.', I  .'Xnminiil  (  ..KXI  (lit,  ■'l•.m'lg,y 
I 'in  II  II  mam  .1)  nml  I  !n|ini.ily  ol  I  Iiiiim)IiiiIiI 
Ki)liig,(nnl(ii  Iteli  ig,inaliii  l■'ll)l)/,el;;, 

I'l ee/ei n,  nml  Wine  (  liillei;;,’’  (“( i.'iA 
( ;;i(X)  (Ilf),  .'iei.iioii  h.  1  y.  i  (h)  ol  (  :,';a 
(  i.'tlXI  (III  ii!(|Miie.<:  that  cimlnil  .netting,.'; 
nmnt  he  at  the  ‘‘niaikeil  wanne.sl  or 
lailile.sl  .•;ell ing,.n."  ((iE,  No.  .11  at  p.’/; 
Wliirl|)ool,  No.  27  at  p.  3)) 

F.SI  siipiiorleil  D(  )E's  intent  to  limit 
the  iiiler|iretive  nature  of  the  test 
liroceihire,  lint  stated  that  some 
products  use  temjieratiire  controls  with 
“extreme  cold”  positions  that  hypa.ss 
the  thermostat  and  are  intended  only  for 
short-duration,  rapid  cool-down  of 
newly  in.serted  food.  It  akso  noted  that 
the  behavior  of  some  compact  products 
may  be  erratic  at  extreme  temperature 
control  settings.  (FSI,  No.  20  at  p.  7)  (FSI 


did  not  provide  details  of  this  erratic 
nature  or  why  this  behavior  would 
occur  specifically  in  compact  products.) 
FSI  recommended  that  the  procedure 
use  control  settings  for  warm  and  cold 
operation  that  are  one  position  higher 
and  lower  than  the  median  position. 

[Id.)  DOE  notes  that  this  method  has  not 
been  previously  raised  or  considered, 
and  FSI  provided  no  data  to  support  its 
suggested  approach.  As  a  result,  in  the 
absence  of  any  supporting  data  and  with 
no  opportunity  for  public  comment  on 
this  approach,  DOE  is  declining  to 
include  FSI’s  additional 
recommendations  and  is  adopting  into 
section  3.2.1  of  Appendices  A  and  B  the 
proposed  amendment  for  mechanical 
controls.  DOE  notes,  however,  that  any 
party  that  believes  that  testing  a  given 
model  in  accordance  with  the  DOE  test 
procedure  will  yield  materially 
inaccurate  comparative  data  must  apply 
for  a  test  procedure  waiver. 

7.  Ambient  Temperature  Gradient 

Location  of  Ambient  Temperature 
Sensors 

Appendices  A  and  B  reference  HRF- 
1-2008  for  ambient  temperature 
measurement  reijuirements.  However, 
the  version  of  HKF-1-2008  in  n.se  at  the 
time  DOE  was  preparing  the  jiily  2013 
N(  )FK  (lid  not  specify  the  location  of 
sensors  to  measure  amhieiil 
teiiiperal  lire.  Asa  result,  I  X  )l'i  proposed 
to  add  seii.'ioi  location  reipiireiiieiils  in 
a  new  sei.tion  2.  It.  'I'lie  pioposal 
spei.ilied  that  the  ainliienl  leinpeialnie 
he  lei.oided  at  points  loi.aled  3  leel 
aliove  the  llooi  and  III  iik  lies  lioin  the 
( onlei  ol  the  two  sides  ol  the  nnil,  the 
same  loi  alums  that  have  heen  used  lia 
I  el  1  igiii  at  Ol  I  er  it  1  eg,  ha  dei  ados .  .*  lee,  e  g  , 
IIIH'  I  I'l/O,  SOI  '/  'I  3  I  .  on  Ol  poialeil 
hy  I  ell)  I  ei  II  11  III  III  (  .11^  pal  I  33(1,  si  it  ipai  I 
It,  A  ppeni  h  X  A  I 

l  .'il  opposed  I  X  ll'/s  piopo.'ial  to 
measine  anihieni  lenipeialnie  on  the 
side.';  ol  the  nulls.  (I'.'d,  No.  2.(1  at  pp  7 
It)  I  lowevei,  h.’i.':ed  on  I'.'il's  adihlional 
i.onnnent.s,  I  X  )l'i  helieve.';  that  I'.'il 
olijei.led  to  I  X  )E‘.';  |iropo.';al  to  reipiiie 
addilional  nieasnreinenl  ol  anihieni 
leinperainre  at  height.';  of  2  inches  and 
7  leel  (or  one  loot  above  the  top  ol  the 
unit,  whichever  is  higher)  rather  than  its 
propo.sal  to  reipiire  the  two  anihieni 
lem|)eratiire  measiirements  at  the 
locations  used  in  the  current  test 
jirocednre.  DOI'i  believes  that  h’SEs 
concern  is  about  the  jiropo.sed 
requirement  for  four  additional  ambient 
temperature  sensors.  This  i.s.suo  is 
associated  with  maintenance  of  the 
ambient  temperature  gradient  rather 
than  .specifically  the  measurement  of 
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ambiemt  temperature,  which  is 
discussed  helow. 

AHAM,  (iK,  aud  Whirl])()ol  suj)j)()it(!d 
the  j)r()j)osed  .sensor  locations.  (AllAM, 
No.  :t()  at  j).  19;  CK,  No.  :il  at  p.  7; 
Wliii'lpool,  No.  27  at  |).  4)  AllAM  slated 
that  it  issued  an  tuTala  docuinent  in 
April  2{)i:t  lor  I  IKI'-l-2(H)a  1o  correct 
its  iiiadverltail  oiiiissioii  ol  s|)ecirii;d 
lenipeial  iiKi  sensor  locations,  (liven  the 
pnhiicalion  ol  t  he  ei  i  ala,  AllAM 
indii.aled  that  the  new  section  iil 
Appendices  A  and  It  piiipesed  in  the 
N(  )l‘l(  Id  addtes.s  Ihi.s  i.ssni!  may  not  hi; 

I  ei|n  II  ei  1  I A 1 1 A  M ,  Ni  I  111  at  p  I  9),  1  d  el  y 
hasiiij.;  tins  slalenieni  iiii  llie  assi  i  in  pi  iiii  i 

I I  lal ,  dill  e  I  he  ei  i  at  a  wen;  pel  il  isliei  I , 
limy  Wdiilil  hi;  i  in isi i let i;i I  In  In; 

nil  di  pdialiiil  hy  ii;li;ii;ni  ii  in  i  H  ll'.'s  leu  I 
jaiii  eihneii  willi  Ihii  si  1 1 1  in  1 1  ii  li  n|; 

Mil  lidiis  III  I  IKI'  I  I’Olllt  I  K  )!'.  miles  lhal 
ils  lesi  piiii  eilmes  wiinlil  have  In  he 
a  men  I  lei  I  Ini  la  1 1 1  y  lhal  I  he  new  sei  Inin 

III  I  11(1''  I  I II II I  is  ini  III  piiialeil  hy 

I elei ence;  when  I )(  )!'.  1 1 ii  in  pi ii ale.s  a 
'.lanilai  il,  Ihe  .slanilaiil  is  imly 
i iiciii  pm alei I  as  i I  ex i sis  al  Ihe  lime  nl 
mcdi  |idial  inn.  As  such,  I )(  )l'i  had  In 
.specilically  inciiipdiale  ihe  Ndvenihei 
I'/,  2IIII9  I'irrala  In  make  Ihem  a  part  nl 
Ihe  I )(  )!•!  lest  pidceihire.  I  liiwevei  , 
.Slime  ol  Ihe  pid|io.sals  ioi  Ihe  new 
amhieni  tein|)eialiiie  section  in 
Appendices  A  and  It  lhal  I )( )l'i  is 
adopting,  discussed  helow,  aie  not  Ihe 
saiiK!  as  lh(!  language  in  I  IKI''-I-20()}I. 

I  lence,  I )( )l‘i  has  decided  to  ado|)l  tin; 
proposal  to  in.sert  tin;  ainhimil 
leinperature  recjuirements  directly  in 
.section  2.1.1  of  A])|)(!udices  A  aud  11. 
DOl'i  notes  that  ils  reciuinmieiits  for 
amhient  toniporaturo  ineasuroiuent  are 
consistent  with  the  rerpiireinents  in 
1  IKF-1-2()08,  including  the  recent 
errata,  hut  that  the  adopted  text  more 
clearly  describes  the  requirements. 

Relocation  and  Shielding 

In  the  July  2013  NOPR,  DOE  noted 
that  the  requirements  in  Appendices  A 
and  B  suggest  that  relocating  ambient 
temperature  sensors  is  appropriate 
when  necessary  to  avoid  the  impact  of 
the  warming  effect  of  the  condensing 
unit.  DOE  does  not  believe  that  this 
relocation  is  appropriate  for  the  reasons 
outlined  in  the  NOPR.  See  78  FR  41643 
[July  10,  2013).  Hence,  DOE  proposed  to 
eliminate  the  temperature  sensor 
relocation  option.  This  option  is 
suggested  by  section  5.3.1  of  HRF-1- 
2008,  which  is  incorporated  by 
reference  in  Appendices  A  and  B: 
“Temperature  measuring  devices  shall 
be  located  or  shielded  so  that  indicated 
temperatmes  are  not  affected  by  the 
operation  of  the  condensing  unit  or 


”*See  10  CFR  430.3(h)(6). 


adjacent  units.”  DOE  proposed  language 
to  clarify  that  shielding  is  allowed  hut 
not  relocation  of  the  .sensor.  DOE 
proposed  to  include  the  modified 
language  in  Ap|)(mdices  A  aud  B  in  the 
revi.sed  section  2.1  addre.ssing  amhient 
lenqieralnre  ie(|nii'einenls.  I )( )!'] 
received  no  .stakeholdei  cimnnenl.s 
opposed  to  the  moililieil  langiiiige. 

I  leni:e,  I )(  )i'i  in lopis  I  liis  propo.siil  in  Ihi.s 
f  iiiiil  I  nil;. 

(  ioiiili;n.si;i  I'eiii | ii;i ill ii 1 1;  .'ieiisoi 

I'.'il  I  immii;iili;il  lliiil  liiiiil  i  iiii  Imilil  up 
lii;liniil  ii;li  l)M;liiliii,s  willi  iiiiii  Wiill 
I  I  mi  limiiiii  s,  iispni  liil  I  y  il  limy  nin  pliii  i;il 
imiii  il  Willi  I'.'il  ini  I  nil  iimi  II  li;i  I  llinl  I  l(  It. 
ii;ipoii;  |iliii  mg  n  liimpi;i  nl  m  i;  iminnn 
linliiml  liny  mill  willi  n  inni  iiiinmlnil 
I  imiliimmi  (l  .'il.  I  In  i’ll  nl  p  '/ |  t.'il 
pinviili;il  on  ilnlniln  nii  llm  nxni  I 
pini  inimiil  ni  .'mi  li  n  rmii'ini  .  iini 
ii'i  nmiimiiilnliniiM  i  ngiii  1 1 1  ii|;  llm  pmpn'ii; 
III  ii'iii  nl  llm  iimn'iini'iiii'iil  I  K  It.  ng,i  nen 
llinl  Imnl  i  nii  liiiilil  iiji  Imliiiiil  niiy 
ii'ii  i|M;inlinii  |iinilni  I  wimii  plni  eil  i  In.'m 
In  n  leni  wnll,  wliii.li  is  llm  pn.'iil  inn  i  iig, 
ii'ipiiieil  ill  llm  le.':l  pini.eilnie.  l  lm  lest 
|iini.eiline  ii!i|iiiies  niiils  In  In;  plni.eil 
willi  minimnl  i.leiiiiini.e  to  a  leni  wnll 
liecnn.se  <nii:li  plitceiimiil  i.s  very 
common  in  con.snmei.s'  liome.s  nnil  llm 
lesI  piocednie  iillempts  to  repioilnce 
iiiiy  impiict  lliiit  sncIi  lielil  pliicemeni 
ciin  have  on  ii  reirigeiiitor’s 
perlomiimce.  .See  7.5  t’K  7Jt82()  78821. 
Heciin.se  I^SI  provided  no  .snp|)orling 
details  regiirding  its  riicomiiKMidiit ion 
iind  heciinse  DOI'i  hiis  no  other  hiisis  on 
which  to  recpiire  iiccounliiig  for  heal 
buildup  behind  the  cabinet,  DOE  i.s 
declining  to  adojit  it. 

Maintaining  the  Amhient  Temperature 
Oradient  During  'I'esting 

Appendices  A  and  B  currently  require 
that  the  ambient  temperature  gradient 
be  “maintained  during  the  test.” 
fTirther,  section  5.3.1  of  HRF-l-2()08, 
incorporated  by  reference  in  section  2.2 
of  Appendices  A  and  B,  indicates  that, 
“Unless  the  area  is  obstructed  by  shields 
or  baffles,  the  gradient  is  to  be 
maintained  from  2  inches  (5.1  cm) 
above  the  floor  or  supporting  platform 
to  a  height  1  foot  (30.5  cm)  above  the 
unit  under  test.”  DOE  explained  that 
this  language  from  HRF-1-2008  is 
vague  as  to  whether  the  ambient 
temperature  gradients  must  be 
maintained  if  there  are  shields  or  baffles 
present.  DOE  proposed  to  eliminate  this 
ambiguity  by  (1)  removing  the  reference 
to  HRF-1-2008  section  5.3.1  from 
section  2.2  of  Appendices  A  and  B  and 
(2)  revising  section  2.1  of  Appendices  A 
and  B  to  explain  that  parties  must  shield 
temperature  measuring  devices  when 
measuring  ambient  temperature,  if 


necessary  to  jirevent  the  indicated 
temjieratures  from  being  affected  hy  the 
coudeusiug  unit  or  adjacent  units.  DOE 
received  uo  stakeholder  opposition  on 
this  proposal  and  i.s  adopting  this 
priipo.sal. 

Kegaiding  Ihe  maintenance  ol  amhient 
tempeial  me  gradients,  I )( )l'i  recogiii/.ed 
that  at  least  some  test  lai  ilities  have 
laced  dilliciillies  with  this  i e<|iii remeiil , 
pal  I  il  iilai  I  y  in  ligjil  ol  I  he  i  in  i  eiil  lai.l- 
ol  spei.ihcily  in  Appeinhce.'i  A  and  It  on 
how  III  denioii.'ilialii  lhal  ihi; 
li;nipi;i al  III  II  giaihenl  i.'i  hemg, 
mami  ai  in;d  dn 1 1 1 ig,  I enl  mg  I  II  II'. 
piiipoM'il  III  iiiipilii;  Ihii  linn  ol 
Inin  pill  III  I  II  II  nnonoin  on  holh  nidnn  ol  llm 
InnI  nainpin  al  2  on  hnn  ahovn  Ihn  llooi  . 
til  on  hnn  ahovn  Ihn  llooi.  and  nilhni  7 
Inni  ahovn  Ihn  llooi  oi  oiin  lool  ahovn  Ihn 
lop  ol  llm  I  ahoinl.  whn  hnvni  in  liighni 
l  lm  III  on  II  nntinoin  havn  alwayn  hnnii 
inipiiinil.  ini  dna  iinnnd  ahovn.  and  llm 
pioponal  added  loin  addilional  inipiiind 
nn  1 1  no  I  .'I  i  io  wnvni ,  an  dim  nn.'md  i  n  Ihn 
I  |(  )l ‘K ,  Il loni  In.': I  lahoi aloi  in.'i  a h  nad y 
employ  Ihn  loin  addilional  anihinni 
Innipei al  III  n  neiinoi .'i.  78  k  K  4  1  Ii44  I  |n I  y 
III,  2.(1 1  it  I .  Ill  add  i  I  ion ,  IK  )l'i  pi  opi  i.':ed 
lhal  Ihn  g.radiniil  woiihl  he  niaiiilained 
dll  I  i  II);  le.'il  i  ii);  al  loi.al  ion.':  hel  ween  the 
two  pail.':  ol  vertically  adjaceiil  .'leietoi 
on  each  .side  (;.c.,  helweeii  Ihe  2  inch 
and  .'ll)  inch  lem|ieral nre  sen.nors  and 
al.no  hetwe(;n  the  .11)  inch  and  hi)’, he.nl 
posit  ioned  sensors). 

E.SI  objected  to  the  |)ro|io.sed 
addilional  temperature  sensors  to 
measure!  Ihe  lempctral nri!  gradi(!nl, 
indicating  that  while!  this  appre)ae:h 
might  he!  suitable!  for  large!  proelueds  with 
eiemeleu.sers  memnteel  uuele!rn(!alh  the! 
cabinets,  most  e:om])act  refrigerators 
have  condensers  mounted  on  their  rear 
walls.  (FSl,  No.  20  at  p.  7)  The  c:omment 
did  not  clarify  why  maintaining  the 
ambient  temperature  gradient  would  not 
be  necessary  for  accurately  measuring 
the  energy  use  of  compact  refrigerators. 
However,  FSI  also  recommended  that 
DOE  investigate  the  frequency  at  which 
tests  are  likely  to  be  invalidated  under 
the  proposed  requirements  due  to 
occurrence  of  excessive  temperature 
gradients.  [Id.  at  p.  8)  In  DOE’s  work 
with  test  laboratories  testing 
refrigerators,  all  of  these  test  laboratories 
have  used  the  four  additional 
temperature  sensors  to  document 
maintenance  of  the  temperature 
gradient.  While  most  of  the  laboratories 
have  had  no  trouble  maintaining  the 
gradient,  in  some  cases  there  have  been 
issues  with  maintaining  it.  However,  in 
such  situations,  both  the  laboratory  and 
DOE  have  agreed  that  the  inability  to 
show  that  the  gradient  has  been 
maintained  indicates  that  the  test  does 
not  follow  the  existing  test  procedure. 
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not  simply  the  ])rr)(:(!dxir(!  as  jxroposod  in 
the  )nly  2013  NOl’R.  I'lierelore,  1)01-; 
lM!li(!V(!s  tliat  tli(!  201.3  NOI’K  proposal 
lor  amhieiil  l(mi|)eratnre  gradients 
would  not  increase  the  ir(;(|nency  at 
which  tests  wonhl  he  invalidated  doe  to 
excessive  lemperatme  giadients.  I'Ik! 
ie(|oirement  to  maintain  ihegiadimil 
has  heen  pail  ol  the  proi.ednie  since 
devniopninni  ol  IIKI''  I  lO'/Oand  llie 
|ii(iposal  III  diK.ninnnl  niaininnani.e  ol 
I  lin  ).'i ad iniil  is  iion|il y  a  i  lai  ili(.alion  llial 
IK  )l'.  IS  a  I  Mils  lime  add  1 1  ig  In  I  lie  lesi 
pi  III  edni  e  insli  in  linns 

All  AM  iei|nesled  Mini  IK  II'.  levise  Mie 
lnn)'iinge  iil  the  piiipiisiil  In  liellei 
III  I  I II null II lain  i  iini|ini  I  |iiiiilni  Is  nnd 
|iiiiilni  Is  Mini  me  less  Minn  six  leel  lull 
liy  el  I  III  1 1  ml  1 11)'^  Mie  i  Innse  "7  leel  (7  iii| 
III  III  n  lieii'lil"  liiim  Mie  |iiiipiisnl  in 

sei  1 1 1  III  1  7.  (  A  I  I  A  M  ,  I  li  I  10  nl  p  I'M 

I'lii  n  piiiiliii  I  less  Minn  six  leel  lull.  Mie 
I  Innse  in  i  |i  lesI  1 1  n  i  winilil  iei|nne 
nniliieni  lenipeinime  sensiiis  nl 
liii  nliiins  niiiie  Minn  I  linil  nliiive  llie  liip 
III  I  he  null  IK  ll'i  n)’i  ees  Mini  inn  i  nl  ni  n  i  ii}’ 
Mie  lenipeinime  pindieni  nl  liei|’lilr: 
jnenlei  Minn  I  lnnl  nliiive  Mie  nnil  is  mil 
iiei.e.ssniy,  .since  Mie  leni|ieialnie 
I’indienI  nl  a  di.slance  mine  Mian  I  liiol 
Iniin  Mil!  nnil  i.s  mil  likely  In  aiiei.l  ils 
pel  loi  niance.  I  herefoie,  I )(  )l'i  i?; 
adopliii);  Al  I  AM’s  .sn)'j’e.sled 
inodiricalion  to  the  I )( )l'i  proposal  in 
.section  2. 1 .2  ol  Appendices  A  and  It 
liecan.si!  Ihe  amhi(!nl  l(!mp(!ratnre 
gradi(!nl  in  Ihe  space  more  than  one  tool 
ahove  th(!  unit  should  mil  aliect  t(!.sl 
nisidls. 

I'inally,  DOI'i  |)ropos(!d  that  the 
t(!m])erature  m(!asm'ed  hy  amhieiit 
lempxiratiire  sensors  he  recorded  in  Ihe 
le.st  data  underlying  certiiications  in 
accordance  with  10  (iFK  429.71.  DOI*] 
received  no  comment  specific  to  this 
propo.sal  and  therefore  adopts  this 
j)ropo.sal  in  section  2.1.2  of  Appendices 
A  and  B. 

Revising  Ambient  Temperature 
Requirements  for  Appendices  A  and  B 

As  mentioned  previously,  the  ambient 
temperature  requirements  in 
Appendices  A  and  B  as  finalized  in  the 
January  2012  Final  Rule  incorporate  by 
reference  certain  sections  of  HRF-1- 
2008.  Because  DOE  proposed  in  the  July 
2013  NOPR  to  modify  some  of  these 
requirements,  it  also  proposed  to  adopt 
directly  into  the  appendices  a  modified 
version  of  the  ambient  temperature 
requirements  of  HRF-1-2008.  This 
would  create  new  sections  2.1.1  through 
2.1.4  for  both  Appendices  A  and  B  and 
would  remove  the  incorporation  by 
reference  for  HRF-1-2008,  section  5.3.1. 
DOE  received  no  comments  opposed  to 
this  amendment  and  therefore  adopts  it 
in  this  final  rule. 


8.  Elimination  of  Reporting  of  Product 
I  leight 

In  Ihe  )idy  2013  NOl’R,  DOI']  propo.sed 
to  eliminate  the  reijniremenl  for 
mannlactnicrs  to  report  product  height 
in  cerlificalion  re|iorls  as  cnirently 
.speci  lied  in  1 1)  ( iER  32'.).  M (li)(2).  I )( )E 
made  this  |iiopii.‘ial  because  the 
.'ieplemliei  7111  I  I'Jieigy  (  iiiieiei  valiiin 
.'  ilaiiilai  il  I  ilia  I  i  ii  le  eli  miiialei  I  Ihe  31 1 
mi  h  licigjil  lesli  ii  linn  in  Ihe  ileliiiiliiiii 
liii  I  iimpai  I  piiiiliii  Is,  ellei  lively 
expnmliii)*  Mie  "i  iiiiipai  I"  i  lei  1 1 1 1 1  ii  m  In 
nil  liiile  piniliii  l.s  wiMi  a  liilnl  vnliime 
less  Mum  /  '/'%  i  elm  leel  ami  lieiglil 
exieeilmg  lit  lie  lies  t .' .1 .  I  .1.. 

W  III  I  1 1 II  ml ,  am  I  A  I  I  A  M  all  sii  p|  ii  ii  lei  I  Mie 
I  K  M'.  |iin|insal  |l  .‘.I,  I  In  .’O  al  |i  H,  I  .1., 

Nil  t  I  a  I  1 1  / ,  W  Ii  1 1  I  pnni .  I  In  7  /  a  I  1 1 
•I.  Al  lAM.  I  In  III  al  p  7  I  I  I  In 
I  nmmeiilei  iilijei  led  In  Mils  appinai  li 
As  a  I  esidi .  IK  IT.  i  s  adi  ipl  i  eg,  il  s 
I II I  ipi  isa  I 

'I  I  leliiiiliniis  As'aii  laled  Willi  llelinsi 
(  yi  les 

III  il.s  pi  I  ipi  i.sal ,  IK  It.  iinlei  I  1 1  ml  I  lie 
laiiimi  y  7.11 17.  I'iiial  Fide  amend meiili: 
mild  I  lied  I  lie  lesi  pin  ind.s  Ini  pindiiil.s 
willi  Iniig,  lime  nr  variable  deirn.sl  (.‘lee, 
e.)',.,  A  PI  lend  i  X  A,  fas  ;l  inn  4.2.1).  77  I'  F 
I'lli.I  Ifilitl  ()an.  7.1112).  Thai  ride 

prnvided  Mial  Ihe  fir.sl  pari  nl  Ihe  le.sl 
wnnid  he  a  .slahle  |ieriod  nf  conipressnr 
nperation  Dial  includes  no  porlioiis  of 
Ihe  defrosi  cycle,  such  as  priicooling  or 
recoviiiy.  .Sei!  77  I'R  .3.5li3  ()an.  2,5,  2012) 
for  a  delailed  explanation  of  the 
conce|)ts  of  “|)recooling”  and 
“temperature  recovcjry.”  llowev(;r,  DOE 
did  not  (hifim!  the  tmins  “pnicooling” 
and  “temperature  nuiovery,”  nor  did  it 
define  what  compri.sos  a  “stable  j)(!riod 
of  compro.ssor  operation.”  As  a  result, 
DOE  propo.sed  definitions  for  each  of 
these  terms  in  the  July  2013  NOPR  to 
clarify  the  requirements  of  the  te.st 
procedure. 

Stable  Operation  Definition 

The  July  2013  NOPR  proposed  to 
establish  a  definition  for  the  term 
“stable  operation,”  for  which  the  rate  of 
change  of  the  compartment  temperature 
would  be  no  more  than  0.042  °F  per 
hour.  This  is  consistent  with  the 
existing  test  procedure  requirement  for 
determining  steady-state  operation  (See, 
for  example.  Appendix  A,  section  2.9). 
For  products  with  compressor  cycles,  or 
temperature  cycles  resulting  from  the 
cycling  of  a  system  component  such  as 
a  damper  or  fan,  the  average 
compartment  temperatures  measured  for 
two  separate  cycles  within  a  selected 
period  would  be  compared  to  determine 
stability.  For  products  with  no 
temperature  cycling,  any  two  points 


within  a  jxeriod  would  ho  compared  to 
d(;t(!rmiu(!  .stability. 

Al  lAM’s  comnujiit  .su|)port(!d  IIh!  DOE 
propo.sal  to  estahlish  a  definition  for 
slahle  o|ieralion.  Al  I  AM  did,  however, 
.suggest  Mial  I )( )l'i  change  “rate  of 
change”  to  "dilference  in  ciimpai  InienI 
tem|ieral ores,”  explainiiig,  that  this 
Mesi.ri|iliiin  "mure  acciiiately  ie|iieseiils 
Ihe  lad  Mial  Ihe  lesi  i.um|iaie.‘i  Ihe 
leiii|i<!i  al  III  e  1 1 1 1  lei  itiicii  helweeii  I  wu 
Iwu  hum  |M!iluil;i  lia.seil  uii  Mie  lone 
helweeii  Miu.se  peiluils  "  (AIIAM,  flu  30 
al  1 1  7  I  I  IK  )E  agi  eeii  Mial  Ihe  i  ale  ul 

<  haiige  IS  I  ah  iilaleM  itu  Ihe  Milleieia  e 
helweeii  Iwu  I  eiii  |  lei  al  ii  i  e  values 

I  measii  I  ei  I  eilliei  al  Iwu  ihlleieiil  limes 
III  as  Mie  iiveiage  lnm|  lei  al  m  es  ilmiii)' 

I  wu  1 1 1 1  lei  ei  il  lime  |  lei  ii  ii  Is  i  e|  a  eseii  1 1  eg 

<  yi  les)  ihviMeil  hy  Ihe  ehi|iseil  lime 
helweeii  Miuse  limes  |ui  lime  |ietiuils| 

I  Ins  IS  Mesi  iiheM  ex|ih<  illy  m  sei  liuiis 
|A|  ami  (It)  ul  Ihe  |iiu|iufieM  Melmiliuii 
III  III  del  III  aviiiil  |iiileiilial 
III  isi  I  il  ei  I II  el  al  III!  I  Mial  Ihe  wiiiils  “lale  ul 
I  haiig,e“  mig,hl  mean  siiinel  hmg, 
ihlleieiil,  IK  )l',  will  miiihly  Ihe 
ileliiiiliiiii  III  call  Mii.s  "aveia)’e  lale  ul 
I  haii)>e”. 

AIIAM  ahai  !mg,g,e!;leil  Mial  I  K  )l'. 
ini  hide  a  dia)'iam  lii  a.s.si':)  with  the 
del inil iun  ul  .slahle  u|ieial iuii.  (AIIAM, 
Nu.  30  al  p.  2  I )  I )(  )l'i  nules  lhal  Ihe 
lig,iiie  pruvided  in  AIIAM’.s  wrillen 
cummenis  snggiisis  a  mure  reslriclive 
approach  in  defining  stahli!  operaliun 
lhan  DOE  had  inhinded.  AIIAM's  figure 
indicales  lhal  the  two  piiiiods  that  ari! 
compared  to  (|nantify  thi!  t(!m|)eratnre 
ral(!  of  change!  are  al  least  two  hours 
long  and  that  tluiy  an:  .s(!parated  by  at 
least  3  hours.  'I'lu!  definition  of  stable 
ojreralion  neifluir  has  nor  was  inteinded 
to  have  this  re.siriction,  which  is  part  of 
Ihe  current  requirement  for  verifying 
that  steady-state  conditions  exist  (.see 
Appendix  A,  section  2.9).  The  section 
2.9  requirements  are  used  at  the  start  of 
a  test  to  verify  that  the  compartment 
temperatures  of  a  product  are  no  longer 
rapidly  decreasing.  In  contrast,  the 
.stable  operation  definition,  while  based 
on  the  same  0.042  °F  per  hour  (equal  to 
1  °F  per  24  hours),  is  used  to  identify 
periods  when  the  compartment 
temperatures  are  not  changing  or  are 
changing  in  a  repetitive  cyclic  pattern 
with  minimal  upward  or  downward 
drift  of  the  per-cycle  average 
temperature.  DOE  believes  that  the 
definition,  with  the  revision  regarding 
temperatme  difference  as  suggested  by 
AHAM,  is  sufficiently  clear. 

DOE  also  notes  that  the  definition 
allows  for  the  evaluation  of  stable 
operation  for  products  that  do  not  have 
cycling  compressors  hut  have  cycling 
compartment  temperatures.  The  cycles 
evaluated  to  determine  existence  of 
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f.liililn  u|Miialioii  iiiiiY  Ixi  inn 

(.yt.lnn.  I'in  llii.'i  inii.'ioii,  I )(  )l'i  iiiliiiini  iln 
|iiii|ioM)<l  ihrlinil  ion  ol  lnni|  ini  nl  nin 
(.yi  Inn  in  llin  InnI  | n oi  ni In i nn. 

I )(  )l'i  nl.so  |no|ionnil  lo  i Ini  inn  "nlnliln 
|ini  io(l  ol  (.oin|nnnf;oi  o|iniiilion"  a.n  a 
|iniio(l  ol  nialiln  o|iniiilion  lor  a  inoilin.l 
wil  li  a  nr  an  |  n  iinnoi .  VH  I'  K  <1  I  (>'1  !>  ( )nly 
1(1,  7((l!t).  AIIAM  t  inninnninri  llial  lliin 
Inrin  was  nol  nrinrinil,  .ninnn  llin  non(:n|il 
is  snllininnlly  ninai  witlioni  liaviii)’,  lo 
nx|ili(:itly  rlnlinn  llin  Inrin,  oiinn  “slaliln 
o|inial  inn”  has  linnii  rlnli  iinil.  I )( )l'i 
anknowlnrl^ns  llial  llin  aildnil  dnlinilioii 
lor  “slahin  iinriod  oT  noiniirnssor 
o|)nralion”  is  not  nncnssary  and  has  not 
addnd  it  lo  aiipnndicns  A  or  M  in  this 
iinal  riiln. 

I’rncooling  &  Kncovcry  Definitions 

ADAM  also  ohjoctod  to  DOf'i’s 
jiropostul  definitions  for  precooling  and 
recovery,  indicating  that  Figure  1, 
which  is  in  Appendices  A  and  li, 
adequately  defines  these  terms.  (ADAM, 
No.  30  at  p.  20)  In  addition,  ADAM 
claimed  that  the  DOE  proposal  conflicts 
with  the  graphical  representation  in 
Figure  1  of  Appendices  A  and  B.  AHAM 
indicated  that  if  definitions  are 
established,  they  should  agree  with  the 
illustration  of  ‘‘T2”  in  the  figure,  the  test 
period  for  the  second  part  of  the  test. 
AHAM  further  suggested  that  P'igure  1 
does  not  define  the  end  of  the  precool 
or  the  start  of  recovery  and  that 
definitions  for  the  terms  also  should  not 
define  these  times.  [Id.) 

DOE  notes  that  Figure  1  provides  an 
example  illustrating  the  test  period  for 
the  second  part  of  the  test  for  a  ])roduct 
with  a  cycling  compre.ssor.  The  figure 
iuchides  examples  of  j)recool  and 
recovery  cycles,  hut  it  does  not  illu.strate 
jirecooling  and/or  recovery  for  all 
situations.  Furthermore,  the  intent  of 
the  second  j)art  of  the  test  is  to  caj)ture 
all  jiroduct  operation  that  either  (1) 
significantly  lowers  the  compartment 
lem|)erature  before  defrost  initiation  or 
(2)  restores  compartment  temperatures 
afterwards,  'f'liis  intent  is  clear  from  at 
least  two  provisions  in  the  current 
regulatory  text.  I''irst,  the  last  sentence 
in  section  A.2. 1  of  Ap|>endix  A  as 
liiiali/.ed  hy  the  janiiary  2()t2  Final  Knie 
states  that  ”|t  |he  .second  part  is  designed 
to  capture  the  energy  consnined  dining, 
all  ol  llie  events  ocenrring  with  the 
delrost  conirol  seipience  llial  are  oniside 
ol  stable  operalion.”  This  seelion  i  learly 
idenlilies  operalion  llial  is  assoi.ialed 
with  deliosi  ai.livily  and  is  nol 
I  onsisleni  with  slalile  operalion,  i  r., 
a<  .1  i  vil  y  llial  I  lie  set  in  id  pai  I  ol  lesi  is 
desig,ned  lo  i  apinie.  .bei  ond,  sei  lion 
'I  7..  I  I  Holes  I  lial  a  "i  n  ei  nol  i  iig,”  I  yi  le, 
wliK  li  IS  an  exienileil  i.oiii|nessoi  i  yi.le 
dial  lowers  llie  leiii|ieial  iiiefs)  ol  one  oi 


I  Mil  1 1  i.oinpai  Inienis  pi  ioi  lo  etieig,i/.iii|’, 
llie  I  lei  I  osl  liealei ,  iiiiisl  lie  i  in  I  in  lei  I  in 
llie  .sei  Olid  pai  I  ol  llie  lesI . 

I )(  )l'i  believes  llial  Ibe  piopo.sed 
debiiil  ion.s  loi  |iiei.oobn)’,  and  rei.ovei  y 
are  eonsisleni  wilb  Ibe  laiig,iiag,e  in 
seelion  <1.7..  I  desi.i  iliiii)',  Ibe  .second  pail 
ol  Ibe  le.sl .  AIIAM  provided  an  example 
ol  a  prodnel  Ibal  eyele.s  lioiii  i  I  '  I'  lo 

I  "I''  and  Iben  (:bang,e.s  il.s  cycling,  Ironi 
I  7.  "F  lo  7.  "F  wilb  eigii valeni 
leniperainre  averag.es.  ( Al  lAM,  No.  30  al 
p.  7.0)  Al  lAM  indicated  Ibal  Ibe  second 
cycle  would  be  considered  precooling, 
according,  lo  the  proposed  delinilion. 

[Id.]  IK  ll'i  agrees  dial  in  AllAM’s 
exam|)le,  the  second  cycle  would  be 
considered  |)recooling  because  it  would 
have  liad  to  include  an  ‘‘extended 
conqiressor  cycle  that  lowers  tlie 
tem])erature(s)  of  one  or  both 
compartments  jjrior  to  energizing  the 
defrost  healer.”  In  order  to  cool  the 
comjiartment  the  four  degrees  from  +2 
°r’  to  —  2  °F,  the  compre.ssor  would 
likely  have  had  to  operate  twice  as  long 
as  it  woidd  have  taken  to  cool  the 
compartment  the  two  degrees  from  +1 
°F’  to  —  1  °h’.  This  woidd  clearly  be  an 
extended  compressor  cycle  and  would 
bo  considered  part  of  the  second  part  of 
the  te.st  under  the  test  procedure  of 
Appendix  A  as  finalized  in  the  january 
2012  Final  Rule. 

AHAM  also  recommended  that  DOE 
use  the  same  terms  already  existing  in 
Figure  1  [i.e.,  ‘‘precool  cycles”  in.stead 
of ‘‘precooling”  and  “recovery  cycle” 
instead  of  “recovery”).  [Id.)  DOE 
reiterates  that  Figure  1  illu.strates  the 
concepts  of  precooling  and  recovery  hut 
does  not  repre.sent  all  possible  defrost 
cyi:les.  For  example.  Figure  2  of 
A])j)endix  A  shows  a  different  example, 
which  has  “precool”  and  “recovery” 
periods,  rather  Ilian  cycles.  DOI'i  does 
not  agree  that  it  should  avoid  defining 
the  term  “precooling”,  whicli  is  already 
used  in  .section  4.2.1  of  Ajijiendix  A. 

I  lence,  DOl'i  does  not  consider  it 
necessary  to  use  tlie  identical 
lerminology  n.sed  in  l■'ignre  1,  as  AIIAM 
recommended,  and  is  adopting  the 
"lirecooling”  definition  as  |iropo.sed,  but 
has  added  text  I o  section  4.2.1 . 1  of 
A|)pendices  A  and  M  lo  emphasize  Ibal 
the  figme  is  for  illnstialive  purposes 
and  does  nol  represeni  all  possible 
delrosi  cyi  les. 

In  response  lo  Ibe  |Hopo.sed  delinilion 
lor  “lecovmy,”  AIIAM  indii.aled  Ibal 
Ibe  proposal  wa.s  ptoblemalir  bei.anse  il 
does  nol  g,ive  a  nnmerit.al  ilebmlion  ol 
when  Ibe  piodni  I  lias  lei.overed  and 
only  leleiem.es  Ibe  lem|ieialnie  lange. 

I  A  I  I A  M ,  No  !tll  al  p.  7.(1)  IK  )l'i  noles  Ibal 
Ibe  pio|iosed  lei.oveiy  delinilion  does 
mil  need  a  i|nanlilali  ve  I  I  ilei  ion  II  is 
Ibe  period  ol  i  eb  ig,ei  al  loi  i  syslem 


o|ieialioii  Ibal  oi  i  iirs  idler  IbedebosI 
bealei  lias  been  enei|',i/.ed  and  beloie 
sleady  opeialioii  lesnmen.  Ilem.e, 
lei.ovei  y  (.an  be  i  i insidered  lo  be 
I  iim|ilele  wben  sleady  o|ieialioii  lias 
resmiied.  This  limil  ride  adopis  Ibe 
lei. every  delinilion  as  jiroposed 

III.  Measiiremenl  ol  I’rodncl  Volume 
I  l.si ng,  (  ioni|mler  Aided  Desig,n  Modefs 

To  laciblale  Ibe  acenrale 
measiiremenl  of  prodnel  volume,  I  K  )l'i 
pro|)o.sed  lo  perniil  Ibe  use  oi  eompnier 
aided  design  ((iAD)  models  lor 
measuring  and  conipniing  Ihe  vobnne  oi 
refrigerators,  refrigerator  freezeis,  and 
freezers  for  Ihe  |)nr|)oses  of  certifying 
compliance  with  the  DOE  energy 
conservation  standards  for  the.se 
products.  7H  FK  41  b4.'-)-41  b4(i  ()nly  10, 
2013).  Al  lAM  supported  the  DOE 
jiropo.sal  and  indicated  that  the  projio.sal 
is  consi.stent  with  current  industry 
practice.  AIIAM,  No.  30  at  jip.  .'i-O)  As 
a  result,  DOE  is  allowing  C^AD  volume 
calculations  to  be  used.  This  change 
will  he  made  in  a  new  section  429.72(c) 
of  1 0  CiFR  part  429. 

DOE  also  propo.sed  regulatory 
language  explaining  how  DOE  would 
measure  volume  and  calculate  the 
maximum  allowable  energy  use  for  the 
purpose  of  assessment  and  enforcement 
te.sting.  DOE  proposed  to  use  the 
average  of  the  adjusted  volumes 
measured  for  the  tested  units,  rather 
than  the  rated  adjusted  volume,  for 
calculating  the  allowable  energy  use,  if 
the  average  of  the  total  refrigerated 
volume  mea.suremcnts  is  not  within  a 
pre.scribed  tolerance  of  the  rated  total 
refrigerated  volume.  This  tolerance 
would  he  2  jierceut  of  the  rated  volume 
or  ()..'i  cubic  feel,  whichever  is  larger,  for 
standard-size  |)roducts  and  2  jiercent  of 
the  rated  volume  or  0.2  cubic  feet, 
whichever  is  larger,  for  compact 
liroducts.  Whirljiool  .su|)poried  this 
proposal.  (Whirlpool,  No.  27  at  |).  4) 
DOE  proposed  to  add  a  new  section 
429.134  of  10  OFK  part  429  to  include 
the  proposed  vobnne  re(|nirements. 

IK  )E  received  no  objections  to  this 
approach  and  is  ado|)ting  these 
proposals. 

I  I .  ( ionectinns  to  ‘I'enipeialnie  .Setting 
I  .ogic  Tables 

Tlie  )nl  y  7.0  I  3  N(  )I*K  pi  ii|>osed 
i.miei. lions  lo  ibe  leni|ieialni(i  selling, 
log,i(:  tables  in  Appembi.es  A  and  It  7M 
I  K  4  M.4(.  1  11.47  (Inly  10.  7.0  I  3)  Tlie 
Dei.enibei  II.,  7.0  10  bileinn  Tinal  K’lile 
esliibl  isbei  I  Ibese  Inbles  lo  ilbisliiile  Ibe 
ie(|nnemenls  b.i  selling,  lempeialme 
1  1  .III  1  Ills  1  bn  mg,  lesi  1 1  ig  I  lowevei  ,  I  be.se 
liible.s  weie  aildeil  lo  Ibe  (  3' K  wilb  exlia 
boi  i  /.oiiliil  b  lies  I  bill  mill  e  I  be 
I  ei  1 1 1 1 1  emei  il  s  ion  leiii  IK  IT.  lei  inveil  no 
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I  iiiiiiiMinl  lint  III 

I  III  nil. I  Iliii.Mi  liif’.ii  liililit.'i.  All  II  iiit:iill, 

I  l(  ll'i  will  jiilii|il  lint  |iiii|iii.Mtil  iiivi.niiiiiti 
III  I  lilt  null  ill)’  li if’ii  liililiifi. 

17  Miiiiiiiiiiti  (  !iiiM|iiitti.Mii  Klin  I  iiiin 
I  till  win  11 1  I  litl  1 1  i.'il.':  1 1 II  Viii  iiililii  I  liil  I  ii.'il 
Ml  II  liil*i 

'I'liii  I )(  )l'i  lll.•:l  |iiii(:iiiliiiit.';  in 
A|i|iiiiiili(:ii.<i  A  iiMil  l(  |iiiivi(lit  <;|iiti:ilii: 

|ii  iivi.'iiiiii.';  1(11  ciilciiliil  ill)',  lint  (tM(ti)',Y  n.'in 
III  iiKiilitl.s  with  viiiiiililn  ilitliiisl,  which 
I )( )l'i  (htliiKt.s  )’iin(ti;ill  V  :i.s  iiii  iiMhiin:il ic 
(IcIki.sI  syshtin  in  which  .snccits.sivn 
(htlKi.sl  cycht.s  iint  (htlni  ini  intd  hy  iin 
(i|inriil ill)’,  condiliiin  v.iriiihh;  nr  v;ii  iiihin.s 
(it  hill  thi'in  .snhtly  cninpnt.ssnr  (i|)(!nili ii)* 
liiiKt.  'I'hn.sn  cnlciihitinii.s  iiicliidn  (i'I'i 
(iniiiiiniiin  cniiiiin’.s.snr  run  limn 
liitlwncn  (htlro.sl.s  in  hniir.s)  mid  O'I’m 
(m.ixiimiin  coinprn.s.sor  run  limn 
hiilwnnii  dnfrnst.s  in  hnnr.s).  Onrlins  must 
rnport  (H’l,  and  (H’lvi  values  to  DOE  in 
thnir  cnrtification  roports.  If  a  party  dons 
not  rnport  such  valuns  for  a  given  basic 
model,  DOE  would,  in  any  verification 
or  enforcement  testing  of  the  basic 
model,  calculate  the  energy  use  of  the 
basic  model  using  the  default  values  of 
0  and  96  for  CT|  and  C]T|vi. 

When  DOE  uses  the  CnV  and  CTm 
values  reported  by  the  manufacturer 
rather  than  the  default  values,  the 
resulting  energy  use  measurements  are 
typically  more  representative  of  the 
jiroduct’s  actual  operation  because  they 
represent  the  actual  minimum  and 
maximum  amounts  of  compressor  run 
time  between  defrosts  that  the  model’s 
control  .system  is  designed  to  use.  Thus, 
the  actual  compressor  run  time  between 
defrosts  should  never  he  less  than  (H'l 
and  never  greater  than  OTm.  However, 
in  certain  DOfi  testing  of  models  for 
which  the  mannfaclurer  reported  values 
of  0Ti  and  (H'm  in  the  certification 
re|)ort,  DOI'i  has  found  that  the  numher 
of  hours  of  comjire.ssor  o|)eralion 
between  defrost  cycles  oh.served  in  the 
lest  data  was  le.ss  than  the  (ITi  value 
re|iorled  hy  the  mannfacturer  in  its 
certification  re|)ort.  This  difference 
suggests  either  that  the  certified  value 
was  erroneous  or  that  the  model  did  not 
operate  as  designed.  In  either  case,  the 
energy  use  calculated  using  the  values 
reported  hy  the  mauulai  tiirei  would  mil 
lie  I epre.seiilal i ve  iil  how  the  miiilel 
a( .1  iial  I y  peril ii  iiiei I  dm  i  iig  I  lie  lest  and 
liiiw  it  will  I  Id  lie  ex  pel  lei  I  In  pel  liii  iii  in 
llie  held  III  llie  jidy  7.(li;t  N(  )I*K,  111  X 
piii|iiised  In  leipiiie  that  the  value  Ini 
(  !'l  I  lie  I  lie  sill  II  lest  I .( iiu|  II  essni  iiililime 
lie  I  ween  deli  lists  nlisei  veil  dm  iii)'  I  lie 
lest,  d  diis  nli.seived  lime  is  less  lliaii  llie 
value  III  (  ri  i  lepniled  m  the  i  eildicalinii 
lepnil  /It  I  K'  a  lli'l/  Hilly  10.  7.011) 
ADAM  siippniled  this  pinpnsal  lull 
explained  dial  pindiii  l.'i  willi  deuiimd 


delinsi  |i  I-  ,  llinse  dial  dn  uni  have  an 
al)’,ni  illiiii  wdh  values  nl  (  I’l  i  and  1  i'l'M, 
hill  iiislead  dehnsi  when  iiecessaiy) 
slinidd  uni  he  |ieuah/.ed  ini  an  nh.seived 
value  nl  cnmpressni  rim  lime  helweeii 
dehn.sis  Inwei  Ihaii  six  hnm.';,  which  ii; 
die  (  iT,  value  dial  wniilil  he  ii.'aid 
acenidiu)’  In  Appendix  A  a.s  liiiali/.eil  hy 
die  |a  11  nary  7.(1 17,  iiiial  rule.  (ADAM.  No. 
.'to  al  p.  7.7. 1  I Decreasi  11)’ (  i  I'l  wniilil 
increase  die  calculaled  aiiiiual  eueij’.y 
u.'ie.)  I )(  )E  is  uni  cniiviuced  dial  a  (  iT| 
value  eipial  In  h  liniirs  is  the  must 
apprnpi  iate  value  In  lepreseul  ilelrnst 
euei)’y  use,  d  a  slmrler  value  is  nhsei  ved 
duriug  lesliiig,  because  it  would  yield 
an  inaccurate  represeutal ion  of  the 
tested  unit’s  energy  use.  However,  DOI'i 
is  concerned  about  incousistency  in  test 
results  that  may  occur  if  the  propo.sal  is 
adopted.  Eor  instance,  the  observation 
of  comjire.ssor  ojieralion  le.ss  than  six 
hours  between  defrosts  may  he  a 
random  occurrence,  dejiendent  on  a 
variety  of  factors  that  load  to  the  control 
sy.stem  determining  that  a  rlefrost  is 
neco.s.sary.  Such  an  event  may  occur 
sporadically,  which  could  yield 
inconsistent  test  residts  for  different 
te.sts  of  the  same  unit  or  different  units 
of  the  .same  model.  DOE  may  revisit  the 
i.ssue  in  a  future  rulemaking,  but  is  not 
adopting  the  proposal  for  u.se  of  the 
observed  value  of  minimum  compressor 
run-time  between  defro.sts  in  this  final 
rule  for  jjroducts  with  no  values  of  for 
(yi’i,  and  CTm  in  the  algorithm.  Instead, 
the  test  jirocedure  retains  the  exi.sting 
reejuirements  jiertaining  to  the  u.se  of  a 
minimum  (]T|  value  of  6  hours  where 
there  are  no  values  for  0T|,  and  (H’m  in 
the  algorithm,  and  will  require  u.se  of 
the  minimum  observed  value  of  (H’l  if 
less  than  the  certified  value,  hut  will 
reijuire  that  it  he  no  less  than  (>  and  no 
greater  than  1 2. 

17.  rrealmeni  of  “( lounected”  I’roducts 

A.s  jiarl  of  the  Version  .'i.O  I'iNl'iKdY 
.STAK  .Sjiecificalion  for  Kesideulial 
Kefrigerators  and  Eree/.ers,  DOI'i 
develojied,  in  coojieraliou  with  the  Id'A, 
sjieciticalions  and  lest  methods  for 
reli  igeralois  and  refrigerator  li  ee/ers 
that  have  the  capability  to  enable 
consumer  anihori/.ed  energy  related 
connnanil.s,  sncIi  a.'i  ileinanil  response 
si)’nals  Ironi  a  nlilily.'^  I’liiiincis  with 
llii.s  I  .iqiahi  I  it  y  are  lelerreil  In  generally 
as  "(  nnnei  led”  piiiihicis  in  the  linal 
(hall  versinn  nl  I'iNl'iEtiY  .‘iTAI\  Versinii 
!i  II  and  ils  assni  iaieil  lesi  mellinil 
IliNl'K't  ;Y  .M  AK*  (  innnecleil 
K'eli  i)’,eialni,'i  anil  riee/.eis  1‘inal  lliall 

' '  I  ( ti  ti(  l(  I  it  If  tiiii  1 1  ml  1-  I  MiiK  1 1 11 1  till)  r.i  li  .K( .  V 
.'.  I  AK  Viiiniiiii  'i  tt  .'.|itii  ilii  iitifiii  liii  Kt)riiili)iiliiil 
Knii  if'Di  nil  ti  ft  mill  I' i  oft/f  )i  ii ,  pit  to  /iN/if.  // 
riH  i ii/m»  It. /t. ju  t  t./ninh  /  I  /'» 


Tesl  Mellinil,  Nn  I 'I  |  l  lie  (ball  lesI 
nieibnil  ailibesses  a.’ipei  Is  nl  lesliii)’ 
spill  ill!  In  Ibe  ilemaiiil  lespnnse 
binclinnalil  y,  bnl  lelei.’i  In  Ibe  I )(  IT!  le.sl 
pinceibne  m  Appendix  A  In  ,'aibpail  It 
nl  I II  (  il'  lt  I’ai  I  '1  .'to  Ini  lesi  .'a’l  ii  p  am  I  le<7 
I  nnibl  inn.’;.  I  li  iwevei ,  I  be  A  ppenil  i  x  A 
lesi  pinceibne  linali/.eil  in  Ibe  jaimaiy 
7.11 1!'  Einal  Knie  dues  mil  aililres.’; 
wbelber  Ibe  cnmmnnicalinn  mnibile  nl 
a  cnnnecleil  prniinci  .‘;bnnlil  be  in  aclive 
cnmmnnicalinn  mndenra  nun 
cnmmnnicatiii)’,  mnde  ilnrin)’  Ibe 
.■;tan(lard  I )( )l'i  enei)’y  lest,  wbicb  is  used 
in  sectinn  li  nl  Ibe  demand  lespnnse  tesl 
In  establish  tbe  baseline  ener);y 
consumption.  (I'iNl'iKdY  .STAK 
donuected  Kefrigerators  and  Eree/.ers 
Einal  Draft  ’I’e.sl  Method,  No.  14,  ji.  it) 
After  carefully  considering  how  to 
address  connected  jiroducts,  DOE  views 
connectivity  a.s  a  feature  that  is  subject 
to  section  .6. .6.2.0  of  HKE-1-2()()H,  which 
Ajijiendix  A  incorjiorates  hy  reference. 
That  |irovi.sion  .states  that  customer 
accessible  features,  not  required  for 
normal  ojjeration,  which  are  electrically 
jiowered,  manually  initiated,  and 
manually  terminated,  shall  be  .set  at 
their  lowest  energy  usage  positions 
when  adjustment  is  provided.  In  the 
NOPR,  DOE  ajiplied  this  approach  to 
cabinet-integrated  communications 
modules  on  the  basis  that  this  feature  is 
not  required  for  normal  operation  of  the 
jjroduct.  To  ensure  that  Apjiendix  A 
jirovides  .sufficient  clarity  on  the 
condition  of  the  communication  module 
of  couuected  jiroducts  during  the  DOE 
energy  test,  DOE  jirojio.sed  to  amend 
.s(!ction  2  of  the  Ajijiendix  A  test 
Jirocedure  to  sjiecify  that  the 
communication  module,  if  integrated 
into  the  cabinet,  must  he  energi/.ed  hut 
jilaced  ill  the  lowe.st  energy  u.se 
jiosilion,  and  there  shall  he  no  active 
communication  during  testing.  DOE 
noted  that  .some  jiroducts  may  he 
maiiiifactiired  without  an  integrated 
communication  module,  and  instead 
will  have  Ibe  cajiabilily  to  allow 
connection  oi  a  module  siijijilied  by 
anolbei  inamilacliirer.  In  Ibese  cases, 

I )( )E  would  not  .Sjiecify  a  le.sl  condition 
liii  tbe  commuuical ion  module  since  Ibe 
inodnie  n.sed  lor  tbe  tei;t  will  not  be  jiail 
III  Ibe  basil,  model  jiiodnceil  by  Ibe 
niannlai:l  liter.  Tims,  tbe  jirojioseil 
anienibneni  to  section  7.  ol  Ibe  le.’il 
I II  OI  III  I  III  e  1 1 II I  mil  I  eijiiii  It  I  .onnei.l  ion  ol 
I  onniinnii.alion  nioibiles  loi  jiiiiilni.ls 
iliisi)’neil  loi  le.ii  ol  an  ex  lei  nal  I  y 
I  onnei  led  nioibile  I'inally,  wbilit  Ibe 
l'7'JI'!K(  iY  l  AK  sjiei  ill!  iilion  loi 
I  oonei  led  jiiodni  Is  addien.ses  only 
mb  i)’eialoin  iinil  i  el  i  igei  ali  ii  bee/.eis, 

I  It  >ri  also  jiiojiosed  In  add  Ibe  .'lanie 
jii  ovisionn  In  Ajijiendix  It  In 
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accommodate  any  future  provisions 
made  for  connected  freezers.  78  FR 
41647  (July  10,  2013). 

AHAM  opposed  the  DOE  proposal. 
AHAM  indicated  that  a  communication 
module’s  connection  to  a  network  may 
not  be  the  lowest  energy  use  position 
because  the  energy  consumed  is  not 
completely  in  the  manufacturer’s 
control.  AHAM  claimed  that  the  energy 
consumption  when  connected  to  a 
network  mode  will  vary  depending  on 
transmission  range,  networking 
technology  deployed,  and  the  size  and 
frequency  of  the  data  transmissions,  all 
of  which  may  he  influenced  by  devices 
out. side  the  refrigerator  or  by  j)arties 
other  than  the  manufacturer.  (AHAM, 

No.  30  at  }).  22) 

Al  lAM  also  stated  that  tin;  1K)I'; 
propo.sal  (aicourages  manufacturers  to 
not  integrate  connnnnication  modidfts 
within  units  hecanse  models  that  do  not 
have  int(!gi'ate(l  connnnnicalion 
modules  would  not  need  to  he  tested 
while  coniH!(  led  to  a  net  work.  (A  1 1  AM, 
No.  30  at  p.  22)  I )( )l'i  not(!d  in  the  Inly 
20  I  ;<  N(  )l*l<  that  it  could  not  ie(|n ire  that 
inodNs  without  inti;grated 
i.onnnnnication  niodnies  he  tested  with 
tin;  inodides  enei )>i'/.ed,  hticaicse  tin; 
desi)Mis  ol  tinid  |)aily  inodnies  are  not 
staiidaidi/.ed  and  nianidac.lmei.s  of  the 
left  i).'eoilion  |)iodnt.l.'i  camiol  )>eneially 
.■i|ie(  ily  whii  li  niodnies  me  used  with 
llieii  |iiodnils  t  liei  eloi  e,  i  eqiii  1 1  ii)' 
|iiodiii  Is  to  he  lesled  willi  mi  exieiiial 
I  oiim  1 1 1 1 1  K  III  I  Ol  1  de  V  K  e  would  iiol  he 
ii|  i|  II  o|  II  ml e 

I  M  ll'.'s  t  ey  <  oil)  ei  1 1  iiiyui  d  1 1  if’  oi  i  lioai  d 
I  oiii III II 1 1 II  Ilium  iiiodides  is  Ihiil  llie  lesi 
|iioi  ediiie  should  iiieiisuie  Ihe  euei|'y 
llml  Ihe  luodide  limy  use  even  when  ihe 
I II  oil  III  I  IS  mil  I  oil  iiei  I  ml  In  ii  eel  wi  ii  t 
loi  deumiid  i es| ii msii  i  mil i  ol  I  lowe\/iii  , 

I  II  ir.  I  ei  oyui/es  llml  Iheie  would  he  ii 
|ioleiilml  disiiii  eiilive  In  desi|'u 
|iiodui  Is  wdh  oil  homd  luoihdes  d  Ihe 
lesI  iei|uiied  llml  limy  he  euei)'i/ed  mid 
I  I  III  iiei  led  d  III  1 11)’  ihe  lesi  I  leiii  e,  I  II  II'. 
has  iiiodihed  ils  |iio|iosed  a|i|iioa(  li 
I  OIII  ei  11111)’,  coiiuuiiiiiciil  loii  I  nodules  hy 
lei  |u  II  III)’  I  Iml  I  nod  I II  Is  wi  I  Ii  oil  horn  d 
uioihdes  he  le.’:led  in  Ihe  couli)’,uialioii 
ill  which  they  leave  Ihe  lai  lory,  rallier 
than  heiii)’,  ener)’i/.ed  and  i  oiniecled  In 
a  network.  I  he.'ie  chaii)',es  are  made  in 
section  2. 1  I  ol  Appendix  A  and  2.8  ol 
A|ipendix  It.  I )( )l‘i  expects  I  hat ,  under 
this  re(|nirenienl,  inanniactnrers  will 
shi|)  Ihe  nnils  in  their  lowest  energy  use 
stale,  and  the  energy  use  a.ssociated  with 
Ihe  connnnnicalion  module  should  he 
iKsirly  or  exactly  zero,  es.scail ially 
e(|nivah>nl  to  Ihe  non-existent  module 
|)ow(!r  contrihntion  for  test  of  a  product 


designed  to  use  an  external 
communication  module. 

While  DOE  has  some  concerns  about 
communication  modules  engaged  in 
intermittent  higher-energy-use 
operations  when  in  the  presence  of 
communications  networks,  there  is 
insufficient  information  at  this  time 
regarding  the  potential  for  such 
operation  and  the  likely  energy  use 
impact.  Furthermore,  DOE  recognizes 
that  it  may  be  a  challenge  to  develop  a 
test  procedure  that  provides  consistent 
and  accurate  measurement  of  the  energy 
use  of  such  communications  modides 
that  is  repre.sentative  of  their  field 
energy  u.se.  DOE  may  consider 
develojnnent  of  .such  a  te.st  in  the  future. 

14.  t^hanges  to  Oonfidentialily  of 
Oertification  Data 

.Section  420.14(1))  s|)ecifies  the  data 
that  maimlactnrers  of  residential 
refrigerators,  relrigeralor-freezers,  and 
freezers  nmsi  provide  to  DOI'i  when 
certifying  compliance  lor  each  basic 
model.  Data  snhmitled  lor  Ihe  items  in 
paragraph  (h)(2)  (e.g'.,  animal  energy  use 
and  total  adjusted  volume)  are  treated 
liy  I )(  )l'i  as  piililic  data  whereas  Ihe  data 
lor  ilem.’i  in  paragraph  (h)(3|  (e.g.,  llie 
values  lor  (  i  T,  ami  (  I'I  m  used  in  Ihe 
eiieij’y  leie  calciihilioii  in  .‘ieclioii 
1)  2  1 .3)  aie  evaliialed  on  a  case  liy  i  a.se 
basis.  I  he  ileiiis  lisled  m  paia)’iapli 
|h)|3|  UK  liidu  specilit  mioi  mal  mil 
lelaled  lo  vai  lahlu  delio.’il  <  oiiliol, 
vai  lalilu  aiil  I  iiweal  liualei  i  uiiliol,  ami 
lliu  use  III  alliiiiialii  Ini  u|  ii  ii  ill  ii  i  ii  sniuioi 
till  alioiis  I'lii  uiiiilnis  with  vailahln 
ilnliiisl  null  vai  laliln  aul  I  swinil  linalnis, 
uiimiilai  liiinis  iiiiisl  iiiillly  III  )l'.  wlinllini 
I  lulaiii  |uoilui  Is  liavn  lliiiiin  Inaliuns.  Ilin 
values  liii  null  swnal  liniilni  |iiiwni 
levels  III  lOililleieiil  I  e  I  al  I  ve  I  ii  I  li  1 1 1 1 1 1  y 
I  I  III!  Ii  I II  Ills,  anil  llie  values  iil  the 
viii  lalile  I  leh  I  isl  pin  iiiiielei  s.  I  .  I  ,  iiiiil 
I  lit  .'am  e  piihl  Kill  1 11)’,  Ihe  i  ill  i  eiil 
\'ei  sii  III  III  sei  I II  III  'I  I  I  'I .  I  M  1 1'.  I  iii't 
ilelei  iiioieil  lhal  Iheie  ei  no  i  leai  leii'.iiii 
why  whelhei  a  model  liii'i  viiiiahle 
ilehosl.  whelhei  a  luoilel  ha.':  vaiiahle 
anil  sweat  healei  iiiiiliol  oi  whelhei  Ihe 
iiiaiiiilai  liiiei  used  allei  mile 
lemperalme  .’:eu.':oi  localioii.':  should  mil 
he  I II I  III  i(.  iiiloi  malioii  I  It  )l'^  piopo.’:ed  lo 
move  Ihe.’ie  ilems  lo  para)’,ra|ih  |h)(2|, 
makiii)’  Iheni  piihlic  data.  The  oilier 
details  ol  vaiiahle  deho.’:l  operalioii  and 
vai  iahle  ant  i  sweat  healer  coiilrol  would 
remain  in  para)’,raph  (h)(.3). 

'".Siiieii  iiiiilK  will  liii  liistnil  in  llinii  "ns  slii|i|inir' 
eiiiiililiiiii,  II  iiiiil  llml  is  mil  slii|i)iiiil  in  ils  liiwnsi 
nnni)’,y  nsn  eiinililiiin  will  iisn  ii  lii);lini  iiiniinni  iil 
nnnr)’,y  limn  il  il  Imil  linnn  slii|i|in(l  in  llin  liiwnsI 
nnnr);y  nsn  cnndilinn.  ( i(insni|nnnlly,  iimniiliieinrnrs 
will  Imvn  n  slrnii);  inconlivn  In  nnsiirn  llml  nil  nnils 
nil!  slii|)jin(l  sni  In  llinir  InwnsI  nnnrj’y  \isn  snllin)>. 


GE,  AHAM,  Whirlpool,  and  FSl  all 
submitted  comments  opposing  the  DOE 
proposal.  AHAM’s  comment  stated  its 
preference  that  this  information  not  be 
made  public.  (AHAM,  No.  30  at  pp.  23- 
24)  AHAM  stated  that  DOE  could  seek 
additional  information  from 
manufacturers  on  a  case-by-case  basis, 
.such  as  the  specific  locations  of 
temperature  sensors.  [Id.)  For  its 
explanation  of  why  the  information 
should  be  treated  as  confidential, 

AHAM  referred  to  the  comments  it 
made  in  respon.se  to  the  compliance, 
certification,  and  enforcement 
ndemaking  that  re.sidted  in  the  March  7, 
2011  final  rule  (.sec*  Docket  EERE-2010- 
HT-(:E-0014,  No.  08  at  ]).  6).  DOE  notes, 
however,  those  connnents  addres.sed  the 
confidentiality  of  the  (i’lV  and  G'I'm 
values  and  the  actual  .sensor  |)lacement 
location.s — none  of  which  DOE 
pro|)osed  to  make  public.  F.SI 
commented  that  how  each  mamilact iirer 
obtains  the  energy  consumption  of 
models  should  he  kept  confidential.  F.SI 
also  staled  lhal  si m pi i lying  the  ( i(  iM.S 
reporting  would  he  henelicial  lo  all 
companies,  esjiecially  smaller 
companies.  (I'.SI,  No.  2.11  at  |).  8)  I )(  )l'i 
notes  lhal  vaiiahle  deho.’il  i.an  he 
i.oiisideied  a  slandaid  lealuie  loi 
piodiK.I.'i  with  eleclioui).  (  ouliols, 
w  h  il  h  pi  ov  ide  I  he  I  apahi  III  y  I  o 
delei  mi  lie  Ihe  appi  opi  iaie  deh  o.sl 
heipieiK  y  (  .I'i  .'iljiled,  wilhoiil  liulhei 
ex  phiiial  ioii,  I  hill  liiloiiiialloii  i  e)’iu  d  1 1 1)’ 
Ihu  piuMiiii  II  ol  eilhei  viuinhlu  ilehosl  oi 
VIII  llihle  mil  I  liweiil  I  leuliti  li  i  oiisl  1 1  ill  it 
liiiitu  Mil  lelii  null  mIioiiIiI  mil  he  iiiiiiln 
I  iiihl  II  |(  . I'.,  I  II  I  t  I  III  1 1  O I  I  .1  ml  I  III  y  1 1 1 
(  .I'.’ii  iKiMiii  I II  III .  hiiwevni  ,  iiiiiuy 
uimuilni  liiiiiiM,  OH  hiihu)’  I  .1.,  Iiiivn 
ii|ipliiiit  liii  Innl  piiii  iiihuii  wmviiiM  liii 
iiiiiilnhi  willi  Viii  llihle  mil  I  iiweiil  heiilei 
I  I  ml  I  III 'I  mill  hiive  |iuhlli  ly  |iiiiviileil  ii 
li'il  III  miiilehi  llml  have  lliin  leiiluie 
I  8  If.  aliiii  iiiileii  lhal  I  I  |  lei  i  eiil  iil  Ihe 
iiiiiilehi  III  ihe  I  .(  .M.'>  ilalahiKm  have  heeu 
I  epi  II I  ei  I  III  have  vaiiahle  i  leh  i  i.'il  a  iii  I  '  i 
pen  eiil  have  heeu  ie|iiiileil  In  have 
vai  llihle  aiili  .’iweal  healei.’i,  .’:u)’)’,e’:l  iii)’, 
lhal  Ihese  lealuie.':  me  laiily  <  ouimoii 
amou)',  model.':  a  vaiiahle  iii  Ihe  iiidusli  y 
I’oi  Ihese  iea.':ou.’:,  and  Ihe  ahseiice  ol 
any  .';pe(  ilic  leii'ioiis  demou.':l  i  al  iii)’  lhal 
Ihe  pieseiii.e  ol  ihe.’ie  lealmes  in 
alieady  mai  keled  piodm  I.’:  consi  il  iile.';  a 
hade  .<:ecrel  or  lhal  Iheir  di.’iclo.’aire 
would  he  likely  lo  camte  snh.’ilaiilial 
competitive  harm,  I )( )l‘i  does  not  helievi 
that  revealiii);  Ihe  piesence  ol  Ihese 
lealnres  reveals  any  part  of  a  model's 
design  thal  could  he  considered  a  trade 
.secret  or  confident iai  commercial 
information.  I  lowever,  because  .several 
of  Ihe  comments  suggest  thal  parlies 
may  have  misunderstood  the 
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information  DOE  proposed  to  make 
public,  DOE  will  allow  another 
opportunity  for  comment  in  another 
rulemaking  prior  to  reaching  a  final 
decision  regarding  this  aspect  of  its 
proposal. 

15.  Package  Loading 

Section  2.2  of  the  DOE  test  procedure 
for  residential  freezers,  which  is  located 
in  appendix  B1  to  subpart  B  of  10  CFR 
j)art  430  (Appendix  Bl),  references  the 
ilRF-1-1979  test  procedure  for 
j)rovisions  related  to  certain  operational 
conditions  and  product  .set-up 
procedures.  Among  these  is  a  s|)ecific 
jH'ovision  described  in  section  7. 4. 3. 3  of 
I IKF-1— lt)79,  which  nxpiires  tliat  tlie 
fnuizer  compartment  l)e  loaded  to  75‘X» 
of  the  maximum  numher  of  filled 
packages  that  can  he  fitted  into  the 
com|)artm(ml,  and  that  the  75'^  load  he 
filled  inlo  llie  comparlmenl  In  permil  air 
circidalion  around  and  above  llie  load. 
The  re(|nir(!inenls  applicable  lo  lliese 
picidncls  in  ap|)endix  It  lo  snhparl  It  ol 
10  ( il'K  pari  430  (Appendix  It)  and  llie 
.seclion  il  lelerence.s  in  Ihe  IIKI''  I  200>t 
procednn;  (.seclion  li.li.li.;t)  aie  idenlical 
excepi  llial  package  loading,  is  leipiiied 
only  loi  mannal  delro.sl  Iree/.ei.s, 
wlieiea.sil  is  leipiinsl  hy  I  Ihk'  I  197*1 
loi  all  iiee/.ei  lype.s 

III  Hi  loaiiied  llial  lesi  lalioi  aloi  le.s  may 
not  all  use  Ihe  same  apjeoai  h  lo 
ileleimimt  Ihe  mimhei  oi  pai  tapes  Ihey 
imisl  load  iiilo  a  mill  pi  loi  lo  leslliig,  I  o 
ei  isi  1 1  e  1  Ol  isislem  y .  I  II  Ik.  pi  opofied  a 
melhod  llial  would  leipilieaii  liilllal 
slop  ol  Idling  Ihe  •  ompailmeol 
I  om  plelel  y  w  ll  h  as  many  pai  tapes  as 
|ihyMH  ally  possihle  I  Ins  rilep  would 
piovide  an  mdn  alion  oi  Ihe  nnmhei  ol 
pai  t  ages  I  ei  p  1 1 1  ed  loi  a  I  I  IO'7<>  I  d  I  Ihe 
leslei  would  Ihen  i  all  niale  Ihe  nnmhei 
ol  pal  tapes  leipined  lot  a  7'i'/,.  Idl, 
leinove  pai  tapes  hased  on  Ihe 
I  all  nialion  lo  ai  hieve  Ihe  leipoied  /'■'/<• 
Idl.  and  ad  pi  si  Ihe  |  lai  tapes  I  o  assi  n  e 
Ihe  net  essin  y  an  p,a|  is  and  Ihe  I  lei  ed  oi 
pyiannd  loi  m  needed  lot  I  hei  nioi  oi  i  pie 
phii  emeni  I  II  11'.  pioposed  |ilai  nip,  Ihe 
desi  liplion  ol  Ihis  melhod  in  .set  lion  *1 
ol  Appendix  II  The  pioposed  lexi 
.spei  ilied  llial  Ihe  nnmhei  ol  pai  t  ap,es 
lepiesenl  inp,  Ihe  coniplelely  idled 
I  omiilion  and  Ihe  nmiihei  lell  in  ihe 
compailmeiil  lor  Ihe  lesI  .should  holh  he 
recorded  in  Ihe  le.sl  dala  and  mainlained 
as  |iarl  ol  Ihe  lesi  record  in  accordance 
wilh  1 1)  ( il' l<  429.7  1 .  Itec.inse  .seel ion 
fi.h.ri.il  ol  I  IKE  I  2l)Ult  also  ajiplies 
lhe.se  re(|niremenls  lo  each  shelf  of  a 
ninlli  shelf  freezer,  Ihe  reipiiremenl  lo 
conni  and  record  Ihe  nnniher  of 
packages  would  a|)|)ly  on  a  iier-shidf 
liasis  (or  such  |)ro(lnc(s.  7ft  EK  411)49 
Only  10.  2013). 


GE,  Whirlpool,  and  AHAM  all  agreed 
with  doe’s  proposed  package  loading 
procedures.  (GE,  No.  31  at  p.  8; 

Whirlpool,  No.  27  at  p.  4;  AHAM,  No. 

30  at  p.  23)  Therefore,  this  final  rule 
adopts  this  amendment  with  one  further 
minor  clarification:  In  the  event  that  the 
75%  loading  calculation  results  in  a 
fraction,  parties  shall  round  to  the 
nearest  whole  number  to  determine  the 
required  number  of  packages  for 
loading. 

16.  Product  Cilearance  to  the  Wall 
fluring  Te.sting 

In  the  December  16,  2010  int(;rim 
final  rule,  which  estahli.shed 
Apjamdices  A  and  B,  DOE  iucludiMl 
provisions  to  address  ])roduct 
clearances  to  the  wall  during  te.sting.  75 
EK  78810.  Specifically,  sciclion  2.8  of 
Appendix  A  and  section  2.6  of 
Appendix  B  holh  reepdre  that  the  space; 
hetwecni  the  plane  of  Ihe  cahinet’s  hack 
paiK;!  and  the  venlical  surface  hehind 
IIk;  cahin(!l  (/.e.,  Ihi;  t(;st  chamher  wall 
or  sinndaletl  wall)  he  Ihe  mininnim 
distance  in  accordance  wilh  IIm; 
mannlaclnri;i insli  nclions  or  2  inches, 
whichever  is  less.  The.se  setclions 
.spee. ilied  llial  il  Ihe  |iiodncl  has 
permaneni  rear  spai.er.s  dial  extend 
heyond  ihi.s  di.slam  e,  Ihe  |iiodm  I  nm.sl 
he  localed  wilh  Ihe  spai.eis  in  i.oiilai  I 
wilh  the  vei  III  ill  sm  lai  e  I  lowevei ,  I )(  H'i 
lei  eived  a  leipieni  loi  piildam  e  lioiii 
AHAM  daled  May  22,  2.0  I  3  (AHAM 
I  .iildam  e  Kei|iiesl|  liidli  alliip,  llial  these 
piovisioiis  may  mil  he  sidlli  lenlly  i  lem 
loi  I  ases  III  wIili  II  die  liai  f  ol  the  lesi 
mill  IS  mil  nil  on  inie  plime  due  lii 
pi  I  ll  1 1  IS  III!  IS  III  sm  liii  e  1 1  I  epi  d  III  ll  les 

I  A  I  I  A  M  I  .mdn III  e  Eei  |i lesI  .  I  In  I  'i .  p  .’ ) 
AHAM  I  ei  I  III  IS  led  dial  I  II  ll.  i  lai  ll  y  lliese 
sei  linns  liy  leleieni  lii)'  Ihe  I  .nimmllee 
I  >1  III  I  Ini  Vnie  (I  .1  IV  I  vei  lain  I  III  I  ’ai  I  I  nl 
II. (  .  Ii2'i'i2.  2  I  ll  nr. rill  ill  I  i  r/i  irri  i  il  i  iii' 
ii/ip/iimi  n.  (  I  nil  I II  In  r.ln  t,  iiiiil  In,  I 
mil  III  II  I'.  A I  I  III  I  h  lip  In  A  I  I A  M .  I  Ins 
leleieni  e  pinvides  pnidani  e  nn  pindni  I 
In  leai  wall  spin  inp  dial  is  i  nnsisleni 
wilh  SIS  linn  2  II  lull  is  mine  spis  dii 
lepaiihii)',  die  liealmenl  nl  niep,nlai 
sm  lai  es 

del  anse  Ihe  ll.l  !  leleiem  e  lleil  AI  lAM 
.snp,)',esled  wiis  mil  Iniali/.ed  hy  Ihe  lime 
ol  die  Nl  H’K.  iind  hecan.se  I  tl  H'i 
p,eneially  seeks  lo  limil  Ihe  nnmhei  oi 
exleriiid  relerences  i ni :orporaled  in  Ihe 
I )(  H'i  le.sl  |irocednre,  I )(  )E  declined  lo 
propose  incorporal  ion  hy  relerence  ol 
die  ll'il  i  procedure  dial  AI  I  AM 
siip^’esled.  However,  lo  iin|)rove 
consistency  in  lesling,  I )( )l‘i  proposed  to 
ado|il  revised  language  for  seclion  2.8 
dial  is  intiMided  lo  accom|)lish  Ihe  sann; 
ohj(!cliv(!.  .Specifically,  DOI'i  |)ropo.sed  to 
.s|)ecify  that,  for  the  |)ur|)OS(!S  of 
delermining  the  appropriate  clearance! 


to  the  wall  for  the  test,  the  rear  plane  of 
the  cabinet  is  the  largest  flat  surface  at 
the  rear  of  the  cabinet.  The  proposed 
test  procedure  would  also  have 
indicated  that  individual  features,  such 
as  brackets,  compressors,  or  condensers 
that  protrude  from  the  rear  plane  could 
not  be  used  as  the  basis  for  determining 
the  rear  clearance.  AHAM  agreed  with 
this  DOE  proposal.  (AHAM,  No.  30  at  p. 

9) 

PAPRSA  oppo.sed  this  proposal, 
explaining  that  disallowing 
manufacturers  to  measure  rear  wall 
clearance  from  the  plane  of  a  rear  wall- 
mounted  external  conden.ser  repre.sents 
an  unfair  burden  on  |)roduct.s  with  rear- 
mounted  condenscirs.  PAPK.SA 
ex|)lained  that  tin;  proposixl 
r(!(|uirement  would  leave  manufacturers 
wilh  le.ss  lhan  12  months  lo  diivelop 
measunis  lo  make  np  for  Ihe  addilional 
rednclion  in  rear  wall  clearance  under 
Ihe  new  .Si!pl(!inher  15,  21)14  slandards. 
(PAPK.SA,  No.  28  al  p.  2)  Based  n|)on 
PAPK.SA ’s  cimnnenis,  I )( )l'!  agrees  dial 
lliere  are  valid  reasons  lo  consider  a 
rear  nionnied  condenser  as  Ihe  rear 
plane  ol  Ihe  cahinel  lor  Ihe  purposes  ol 
|io.'alioninp,  Ihe  nnil  loi  le.slinp,, 
piovided  dial  Ihe  heal  exi  hanginp, 

|ioilion  ol  Ihe  condensei  is  in  lad 
momileil  on  Ihe  real  ol  Ihe  cahinel  ami 
(  oiisifils  ol  a  II  III  loi  ml  y  dal  (plane 
.shaped  )  ai  i  ay  ol  i  eh  ipeiani  I  nhe.s  ( /  c  , 
nol  a  leai  nmnnied  i  omiensei  dial  is 
neaily  nniloinily  dal,  hiil  wilh  one  oi 
Iwo  lehlpeianl  Inhes  piiilimimp,  lailhei 
heyomi  dm  inai  snilat  e  ol  Ihe  i  ahmel 
lhan  Ihe  mam  | tiane  ol  Ihe  i  om leiisei  | 

I  II  If.  has  modllled  Ihe  pioporial  loidlow 
a  leai  wall  i  omiensei  lo  he  <  onsnieied 
Ihe  lain  plane  il  il  is  plane  sliapeil  and 
d  die  I  ol  a  1  sn  I  lai  e  ai  ea  ol  Ihe  i  ondei  isei 
plane  IS  al  leasi  one  ipiailei  ol  Ihe  lolal 
aiea  ol  Ihe  lein  lie  e  ol  llie  •  ahmel  (in. 
die  iiml's  heiphi  limes  ilii  widlh)  I  Ins 
lalio  IS  hased  upon  I  II  If.'s  evalmilnin  ol 
piodm  Is  I  niienlly  iivadiilile  on  ihe 
niaikel  dial  haveieai  monnied 
I  ondenseis  and  is  inlended  lo  im  hide 
ad  fan  h  piodni  Is  dial  would  he  mosi 
appi  opi  lalel  y  leiiled  nsmp,  Ihis 
piovif;ion  I  he  moddied  lanp,nap,e 
piovides  a  loleiance  on  dalnefis  ol  Ihe 
leai  wall  condeirsei  ol  plie:  oi  inimifi 
one  i|n.'nlei  ini.h  (cc..  Ihe  plane  would 
have  to  he  nniloiinly  Ihil)  and  indicalef; 
how  Ihe  area  ol  the  reclanp,nlar  plane 
would  he  determined.  Therelore,  today 
I )(  )E  adojils  Ihe  proposal  lor  rear 
clearance  except  that  il  allows  riiai  wall 
conden.sers  that  an;  |ilanar  and 
sufficient ly  large  lo  he  considered  tlu! 
rear  |)lan(;  for  tin;  maximnm  2  inch 
chiaranci!  re(|uir(!m(!nt. 

E.SI  (li.sagriied  wilh  llu!  pro|)o.s(!(l 
(fxclnsion  of  protrusions  (!xtending 
heyond  llu!  r(!ar  |)lane  wh(!n  consi(l(!ring 
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the  rear  wall  cicaiance,  iiidicaliiig  that 
llica'c  may  he  many  (lesi)^n  reasoii.s  In 
incliide  .such  pi nlrmsinii.s.  I'',SI  al.sn 
cniimiented  that  I )( )l'!’.s  discii.ssinn 
re).>ar(liii)'  pi'iidiicl.s  llial  mi).', hi  he 
iieilalled  wilh  a  .sli)',hl  rear  lill  was 
mmeces.sary  heeaiise  mamilacliirers’ 
iiislallal inn  i n.sl rni :l  inns  ).',eneially 
leipiire  level  inslallalinn.  (I''.'>l,  Nn.  7.0  al 
p.  M)  1 11  Hi  hidievi  tn  lhal  Ihe  exi.hisinn  nl 
prni rnsiniei  is  nei  essai  y  in  nidei  In 
laisnie  i  .nnsisleni  y  in  lesi  leimlls.  Thern 
may  he  mull  i  pie  pi  nl  i  ns  inns,  and  il  may 
nnl  he  t  leai  wliii  h  pinlinsinn  in  Ihe 
appi  npi  iaie  nne  Ini  iiieasin  ni)'  Ihe  i  eai 
I  leaiani.e.  In  addilinii,  allnwiii).',  the 
1  leaiaiK.e  In  he  mea.'aned  linm  a  small 
pinlinsinn  ini.eiili vi/.es  Ihe 
iiii.ni  pnial  inn  nl  a  niiiini  exiensinn 
heynnd  llie  tear  plane  simply  In  nhlain 
addilinnal  i.leaiam.e  Ini  Ihe  lesI,  while 
Ihe  pinlinsinn  wnnid  mnsi  likely  he 
pushed  a)',ainsl  Ihe  leai  wall  in  lield 
iiislallal  inns.  Ilenie,  lliis  linal  ride 
lelains,  in  sei.linn  7.. It  nl  A|ipendix  A 
and  !Mi  ni  A|ipendix  It,  Ihe  leipiiremeiil 
dial  (  leaiani  e  he  measined  hnni  Ihe  real 
plane.  Ke)',ai  din).’  Ihe  pnleiilial  Ini 
learward  lill,  Ihe  pinpnsed  lan)’iia)’e 
simply  addresses  sel  n|i  leipiireiiienls  in 
eases  in  whieh  Ihe  niamdaci nrers' 
in.sirnelinns  lead  In  inslalliii).',  Ihe  iniil 
such  lhal  ihe  rear  |ilane  is  nnl  peileclly 
liarallel  In  Ihe  rear  wall,  .'iinee  I )(  )l'i  has 
idenlilietl  prndnels  Inr  whieh  Ihe 
manniael niiir’s  insirnclinns  wnnid 
Kisnll  in  inslallalinn  wilh  a  sli)’hl 
real  ward  lill,  I )( )l'i  helieves  lhal 
adn|)lin)^  Ihis  provision  as  |n'n|insed  will 
more  accnrahdy  reri(!(:l  Ihe  inlended  n.se 
nkeach  prodnci  and  will  havi;  nn  (died 
nn  products  for  which  the  instructions 
do  not  result  in  a  nuirward  tilt. 

17.  Ollier  Minor  (Corrections 

In  the  July  201 3  NOPR,  DOE  noted  a 
minor  error  in  section  6,  “Calculation  of 
Derived  Results  From  Test 
Measurements,”  of  Appendix  A.  Section 
6.2. 2. 2  provides  the  method  for 
calculating  average  per-cycle  energy  use 
(“E”)  for  refrigerators  and  refrigerator- 
freezers  through  calculations  based  on 
compartment  temperatures.  This  section 
currently  states  that  “E”  is  defined  in 
section  6. 2. 1.1.  However,  section  6. 2. 1.1 
did  not  define  the  term  “E”  and 
contained  only  the  equation  E  =  ETl  + 
lET,  which  DOE  felt  did  not  sufficiently 
clarify  the  term’s  meaning.  Since  the 
term  “E”  has  the  same  basic  meaning  for 
all  portions  of  section  6.2,  DOE 
proposed  to  define  this  term  in  the 
introductory  text  of  section  6.2  and  to 
modify  the  text  in  the  subsequent 
sections  to  refer  to  the  definition 
consistently.  For  consistency,  DOE 
proposed  nearly  identical  changes  for 
Appendix  B.  DOE  received  no  comment 


o|)po.sing  Ihi.s  proposal  and  llmrefont 
adnpls  Ihi.s  change  in  Ihis  final  i  nie. 

I )( )E  also  nnUal  lhal  a  cia  lain  aspeci 
(it  Ihe  delinil inn  nl  "cnmpaci 
I  (;h  i)’eralni  /i oh  igeralm  Iree/.ei  /lree/.(!i  ” 
in  II)  ( il'K  i:ill.7,  whi(  h  dislin)'ni.she.s 
Ihe  prndnci  das.ses  in  .seclinii  1  !lll.:i!'|a| 

Ini  cnmpaci  |irndncls  Irnm  Ihe  (  lasses 
ini  slandaiil  si/.e  |iinihi(:l.s,  cniilil 
|inlenlially  i.anse  i.niiliisinn. 

.'i|iecihi.ally,  i.nm|iai  I  |iin(lii(.ls  aie 
(leiliieil  In  he  iniilei  (  iihii  leel  in 

vnhime.  I  he  ileliiiilinii  used  llie  leim 
"laled  vnhime,''  wliii  li  is  nnl  ililiiieil  ni 
lisled  el.'aiwlieie  in  1)1  )l'i's  lesi 
|iinioihiies  ni  lepnillli)',  i  ei  |il  1 1  emei  il  s 
Ini  these  |  ii  ni  h  ii  l.'i.  The  i  lei  i  1 1 1 1  ini  i  is 
nilenileil  In  lelei  In  "Inlal  iili  i)',eialeil 
vnliinie,''  hill  "laleil  vnhime''  i  imlil 
I  inleni  nil  I  y  hei.niihiseil  wilh  "ailinsleil 
vninnie,''  wliii  li  i.s  a  ililleienl 
measni oniiml  Tn  |iievenl  i  niiliisinii 
I  (!)',ai  ill  II);  III!)  a|iphi.ahihl  y  nl  Ihi.s 
ileiiiiiliim,  anil  In  eiisnie  slaiiilaiil 
lei  mmnln);y  is  used  I  In  nn);linnl  I  l(  )E's 
I  e);n  lal  ii  ms,  I )(  )l'i  |ii  1 1|  insei  I  I  n  amend  Ihe 
dehnilimi  ni  "i.nmpai.l  mil  i);eialia/ 

I  ei  I  i);ei  aim  1 1  oe/.ei /I  i  oe/.ei"  i  ii  lOll'K 
1.111.7.  In  spin  i  I  il  .al  I  y  i  ml  icale  I  lial  Ihe 
delinilinii  applie.s  In  Ihe  pindni  I'.';  Inlal 
mil  i);eialed  vnhime.  I )(  )l'i  received  nn 
ennmienis  in  n|ipn.silinn  In  Ihi.s  pin|in.s;il 
and  llieminm  adnpls  Ihis  chan);e  in  Ihis 
linal  rule. 

Al  I  AM  rai.sed  nther  niinnr  is.snes  in 
ils  );ni(lance  reipiesi  In  I )( )l'i  dated  May 
77,  7(1 1  il,  relerred  In  previnnsly  in 
seel  inn  lll.(  i.  I  il.  .See  alsn  7(1  Fl<  4  1 61(1. 

Al  lAM  staled  lhal  Ihe  Iasi  sentence  nf 
Ihe  existing  didinilinn  nf  “DefrnsI  cycle 
lypi;”,  fnnnd  in  .section  1 .0  nf  Appendix 
A  (as  finalized  hy  Ihe  January  2012 
Final  RuleJ,  nifiy  he  causing  coidusion. 
This  sentence  .states  that  “defrost 
achieved  regularly  during  the 
compressor  off-cycles  by  warming  the 
evaporator  without  active  heat  addition 
is  not  a  defrost  cycle  type.”  AHAM 
stated  that  this  sentence  could  be 
interpreted  as  indicating  that  off-cycle 
defrost  is  not  considered  to  be  a  type  of 
automatic  defrost.  (AHAM  Guidance 
Request,  No.  15,  p.  2)  DOE  inserted  the 
clause  in  section  1.9  regarding  off-cycle 
defrost  as  part  of  the  December  2010 
Interim  Final  Rule  in  response  to 
AHAM’s  comments  during  that 
rulemaking  that  off-cycle  defrost  should 
not  be  considered  a  defrost  cycle  type. 

75  FR  78838  (Dec.  16,  2010J.  This  clause 
was  intended  to  distinguish  off-cycle 
defrosts  from  the  unique  types  of  defrost 
cycles  that  involve  a  defrost  heater, 
whose  energy  use  contributions  must  be 
measured  individually  for  products 
with  multiple  defrost  cycle  types.  See 
Appendix  A,  section  4.2.4.  However,  as 
AHAM  pointed  out  in  its  recent 
comments,  the  current  language  in 


.secliim  1.(1  i.s  mil  inlimded  In  imiicale 
lhal  (iff  cycli!  deliiisl  is  mil  a  fiirm  iif 
aiiliimalic  ilcliiisl.  I )( )l'i  clai  ifieil  Ihis 
is.sim  as  pari  iil  llm  pmlimiiiaiy  analysis 
Im  llm  imnigy  cim.sitrval  inn  slamlanl 
inlnmakiii).;  lhal  imiliiil  .‘'tnplimihni  l!>, 

7.0  I  I .  (Eimi);y  (  iniisni  val  inn  .*>1  a  miauls 

Ini  Kitsiilnnl  iai  Knli  i);ia  ainrs, 

l\il I  i);ia all II  l''m(!'/.(a.'i,  ami  Fi lai/.ia.s, 

7.011(1  17.  10  l‘nhlii  Miailiti); 
rmsimlal  inn  .'iliiliis,  I  lill  k  irl  Nn  I'J'iKI'i 
7.0011  II  I'  .M  l )  00  I  7..  Nil.  711  al  p  7.  I  ) 

IK  )l'i  nnilia  i.lani  Is  A 1 1 A  M's  i  nni  la  n.s 
ahnni  |iii.ssihlii  mismlia  jimlal  inn  nl  llm 
I  ilial  .siinliaii  II  Tn  iiaailvii  Ihis  i.'i.’am, 

IK  Hi  |iin|insiiil  In  m  visit  llm  i  lull  in  I  inn  nl 
"( lull  I  isl  I  yi  III  I  y  I  Id''  in  .'.in  I  ii  m  I  (I  i  il 
A I  ipiaiil  i  X  A  In  I  lai  i  I  y  1 1  nil  nil  i  yi  In 
(Inhn.sl  is  a  Inini  nl  aninnialii.  ilnlin.sl, 
nvnn  llinn);li  il  i.s  nnl  i  nn.'iiilnmil  a 
ilnhnsl  i.yi  In  ly|in  Ini  llm  pm|in.sns  nl 
llmln.'il  |iin(.n(hnn  Ini  |iinihii  Is  wilh 
mil  II  I)  iln  I  Ini  I  nsl  i  yi  In  I  y  |  in.s.  A  I  I A  M 
.sn|i|inilnil  llm  pin|insnil  mvisinn 
( Al  I A  M,  Nn  .10  a  I  |i  ','.1 1  A.s  a  msnil , 

IK  )i'i  i.'i  ai  ln|il  i  II);  llm  i  nvisnil  i  Ini  i  n  il  inn 
III  I  li  is  li  mil  I  II  In  Ini  .sni  I  inn  I  I  I  nl 
A|i)iiaiili  X  A. 

III.  k’nini.alinn  nl  .'ilmlviii);  Ini 
rnm|iiaalnin  .‘aimaii.s 

IIKF  I  7.00)1,  sni. linn  !».!(. 1,  wliii  li  is 
i  IK  an  I  Mil  a  I  III  I  inin  llm  IK  )E  I  nsl 
pi  niaiihii  ns  hy  i  nlni  nmai  (.S'l.-n  .snnl  inn  7.7 
ni  Appnndiiais  A  and  II),  rnipiirns  al 
InasI  Him  inch  nl  aii  space  .snparal iii);  llm 
llmrmal  mass  nl  a  Innipnraimn  snnsni 
iinni  cnniaci  wilh  any  snriacn.  In  llm 
case  nl  ininiinrnnce  wilh  hardware  al 
llm  specified  sensnr  Incalinns,  seclinn 
5,5.1  re(|iiires  lhal  Ihe  lem|)eralnre 
.sensors  he  phiced  jil  Ihe  nejiresl 
lociilious  such  lluil  there  will  he  ii  one- 
inch  air  space  se])aratiug  Ihe  .srmsor 
mass  from  the  hardware.  In  the  Jidy 
2013  NOPR,  DOE  .stated  that,  if  the 
sensor  is  near  shelving  or  other 
components  whose  position  is 
adjustable  by  the  consumer,  it  is  more 
appropriate  to  relocate  the  shelf  or 
component  than  to  relocate  the  sensor. 
However,  HRF-1-2008  section  5.5.2(a) 
requires  that  shelves  and  bins  be  evenly 
spaced  throughout  the  compartment.  As 
a  result,  DOE  proposed  to  revise  the  test 
procedures  to  indicate  that  temperature 
sensor  location  would  take  precedence 
over  the  position  of  shelving  and 
components  whose  position  is 
adjustable  by  consumers,  even  if  this 
means  that  the  separation  between 
shelves  is  not  precisely  equal. 
Specifically,  DOE  proposed  to  add 
language  to  Appendices  A  and  B, 
section  5.1,  indicating  that  consumer- 
movable  shelves  and  other  components 
should  be  moved  to  maintain 
temperature  sensor  clearance 
requirements,  allowing  the  temperature 
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.sensor  lociilions  to  reiiiiiin  ns  s|)(;(:ified 
iiillRI''  I  I'.OOM  I'igiiKi  !>  I  or!)  2,  linl 
llinl  |iinlies  slionid  ollierwise  iidlieie  <is 
clo.sely  ii.s  |ij  ni  :l  i(  :<ilile  In  llie  .shell 
|il<i(:eiiieiil  ii;(|nireiiieiils  ol  .seclioii  !i.li.2 
olllKI''  I  2.00)t  I  iiK  :l  Mili  ii).'  I  he 
ie(|iiiieiiieiil  ihni  shelves  iind  (loot  hies 
he  evenly  s|iii(.eil).  /M  I'K  <1  l(i-l')  Ijnly  10, 

I  :t) 

A I  I A  M  (  on  linen  lei  I  I  he  I  I  he  I  >(  )l'i 
|iio|iosiil  will  nn|iiii  I  soine  |)ioihii  Is 
si)ni  I  In  mil  I  y  nioi  e  I  hmi  ol  hei  s  A I  I  A  M 
1  hiinieil  lliiil  Ihe  imif’e  ol  on|iii(  Is  is  so 
) 'I  III  1 1  I  hill  I  11  )l\  shon  li  I  I  ml  mill  e  I  Ins 
I  hini|Mi  III  Ihii  liisl  |iiiii  iiihnii  iil  Mils  lone 
A  I  I A  M  iilso  sliilitil  I  hill  I )(  )l7s  |  n  1 1|  n  isiil 
I  onlil  iiisnil  III  niiiiisniiiniiinis  Ihiil  inn 
nil  I  ii|  II  iisiinliil  I VII  ol  III  Iniil  i  onsninei 
use.  I  he  liisl  i  Inin  A 1 1 A  M  |  ii  ovii  Ini  I 
showeil  nil  nvein)Mi  im|iiii  I  ol  O  !ill 
1  Wh  |iiii  yiiin  wilh  n  inn)'ii  ol  I  1  Wh 
I II 1 1  yen  I  In  i  III  1  Wh  |iei  yiini  (  Al  I  AM. 
No  10  III  |i  I  0|  I )(  II'!  n|neiis  I  hill  I  he 
|iiii|iosnl  niny  liiivii  nn  ini|ini  I  on 
niensnieil  iiniii)'y  use  loi  n  sninll 
|ieii.enln)Mi  ol  |iioihii.ls.  riieiiiloie,  III  11'. 
will  mil  nilo|il  ils  |iio|iosnl  In  |ii  mi  ili/.e 
leni I lei ill  III  e  sensoi  loi.nlmns  over  shell 
|ilni.enienl .  More  s|iei.iiii:nlly,  Ihe  lesi 
will  ris|nire  IhnI  Ihe  shelves  he  |iln(.eil 
in  ni  l  ordnnce  wilh  Ihe  iei|nirenienls  in 
seclion  !i.li.2  ol  I  IKT'  I  !'00M,nmllhe 
sensors  Ihen  he  |iln(:e<l  in  Ihe  locniions 
re(|nire(l  in  l''i);nre  !i  1  or  !i  ol  IIKI' 

I  !'IIOIt.  II  Ihe  .sensors  cnnnol  he  |ilni:e(l 
in  lho.se  locniions  due  lo  inlerlerence 
wilh  hnrdwnre,  they  nin.sl  he  relocnied 
n.s  lo  innininin  Ihe  re(|nii(!d  I  inch  nil 
I’np  hel  ween  I  he  sensor  and  ndjnceni 
hnrdwnre. 

I'lirlher,  1)01'!  is  modilyinglhe 
Inngiinge  in  section  h.l  of  Appendices  A 
find  H.  In  eacli  appendix,  this  section  (1) 
exj)lains  wliere  parties  must  jilace 
teinporaturo  sensors  and  (2)  reijuires 
parties  that  use  alternative  sensor 
locations  for  a  particular  basic  model  to 
(a)  record  the  locations  in  the  test  data 
maintained  in  accordance  with  10  CFR 
429.71  and  (b)  report  the  use  of  “non¬ 
standard”  temperature  sensor  locations 
in  certification  reports  for  the  basic 
model,  as  required  by  10  CFR 
429.14(b)(3).  DOE  is  revising  this 
section  to  specify  that  this  reporting  is 
required  if  the  sensors  are  moved  by  any 
amount  from  the  locations  specified  in 
Figure  5-1  or  5-2  of  HRF-1-2008  in 
order  to  maintain  the  required  1-inch 
clearance  from  adjustable  shelves  or 
other  components  whose  location  is 
consumer-adjustable.  Such  reporting 
will  give  DOE  notice  in  the  case  of 
verification  testing  that  special  attention 
must  be  paid  to  tbe  specific  locations  of 
temperature  sensors  and  shelves  to 
ensure  both  are  located  in  a  manner 
consistent  with  the  approach  used  in 
certification  tests.  Further,  if  there  is 


any  (|ii(;.slioii  ahoiil  llii;  localiiins,  l)( )!! 
may  inijimsl  iiiaiiidacimei.s’  In.sl  repinls 
In  invinw  nxacl  Incaliniis  nl  llin  .smisnrs 
and  i:nnipnm;nl.‘i. 

I  >  (  >tliri  MnHns  Krldlril  la  tlif  I  rt.l 
I’KH  riliiir  <111(1  / n.^.•;m/l  (if  /’/n/in.'.n/.'. 
Nol  Ailtifilcd  III  Till;.  I•'llllll  Hull- 

I  l(  III na  1  i  11)'  I  iial  I'ini.ndiiM! 

Nitailyall  i  nli  i)‘i!ialni  1 1  nit/.ni  .‘i 
I  iiiiiiiilly  .'iiild  lalliiii  liavii  a  lai  Iniy 
im.lalind  anlnmalii  ii  imialin  ni  am 
"iiiimalni  lilaliln"  ii-.  limy  am 
manidai  Inmd  willi  llm  imi  n.'i.'uiiy  wain 
liilmi)',  vaivni.'d,  and  ii  imialn  iimnnini)’ 
liai  d  warn  In  allow  ipi  i<  1  i  n.'dal  lal  mn  nl 
an  anininain  ii  iiiiialn  al  any  Immalln 
llm  pindni  I  Inavni  llm  lai  Iniy  It  ii 
pindni  linn  ini  ma.'atii  llm  nmij'y  iimi  nl 
a  mil  ija'ialia  Imii/.n  in  I  wn  ways:  |  I  ) 
.'innm  ii  nnaliii  <  nmpnimnis  In.)'.,  llm 
nmid  Imalni  imd  I  Im  )’nai  nmlni  | 

1  nnninim  nimp'y,  and  |'.'.|  addiliniial 
ml  I  i)>ni  al  mil  i';  mqni  md  Ini  nnl  and 
Imn/.n  ini  laniii);  wain  and  In  inimvn 
llm  Imal  )'nnnalnd  by  ii  ninal.n 
I  nmpnimnl.'i  (n.).;.,  llm  nmId  Imain  |  'l  lm 
I  nimni  In.*. I  pinindnmini  mil  i)’nalni 
and  mli  i)'n  alni  Imn/.n  s  dnn.<;  nnl 
mna.'aim  llm  nnni).;y  mn  as.'aii  ialnd  wilh 
icn  pindnclinn.  .‘ipncilii.ally,  IlitI''  I 
IU7U,  .'aiclinn  7.').!'.  (whii.li  i;; 
i III :ni  pni aind  by  rnininncn  inin 
A|)pnidix  A  I  )  .slalns,  “Aiilninalii: 
innmaknrs  am  In  bn  iimpnralivn  diiriiif, 
llm  In.sl”. 

In  llm  May  20  10  N(  )I’K  I )( )!■!  i.ssiind 
wiinn  pi'n|in.siiig  aiiinndiiinniK  In  llm  tnsi 
prncndiiK!  lhal  will  bncomn  mpiirnd 
later  this  year,  1)01'!  indicated  lliat 
energy  n.se  associated  wilh  automatic 
icemaking  rejire.sents  10  lo  15  percent  of 
Ihe  rated  energy  use  of  typical 
refrigeration  ])roducts.  See  75  FR 
29B46-29847  (May  27,  2010).  As 
discussed  in  section  I  of  this  rule, 
stakeholders  commented,  in  response  to 
doe’s  presentation  of  its  preliminary 
analysis  supporting  the  recently 
completed  energy  conservation  standard 
rulemaking,  that  the  test  procedures  and 
energy  conservation  standards  for 
refrigeration  products  should  address 
icemaking  energy  use.  (See,  e.g..  Energy 
Conservation  Standards  for 
Refrigerators,  Refrigerator-Freezers,  and 
Freezers,  Docket  No.  EERE-2008-BT- 
STD-0012;  ACEEE,  No.  46  at  p.  1). 

However,  stakeholders  also 
commented  that  a  test  procedure  to 
measure  icemaking  energy  use  had  not 
yet  been  sufficiently  developed.  (Energy 
Conservation  Standards  for 
Refrigerators,  Refrigerator-Freezers,  and 
F’reezers,  Docket  No.  EERE-2008-BT- 
STD-0012:  AHAM,  No.  37  at  p.  2; 
Ceneral  Electric,  No.  40  at  p.  1)  To  avoid 
delaying  tbe  energy  conservation 


sliiiidanl  riihaiiiikiiig,  I )( )!!  piiblisimd 
llm  imw  Appniidix  A  In.sl  piitcndiirn  iiiiil 
rnliilnil  niinrgy  riiiisnrviiliiiii  sliiiidiiril 
wilh  ii  lixnil  pbinnlmblni  nimrgy  iisn 
Viilim  III  IM  kWli  pnr  yniii  liii  pniiliml.'i 
wilh  iiiiliiiiiiilii:  ii :niiiiiknrs.  In  mpmsniil 
llm  iivnrii)'n  iiiimiiiil  nl  nimi).'y  i.nii.'miimil 
ill  ill)  |ii  nil  III  .1  inn.  7li  I'K  7)UM!'.  VHHA'A 
(I  liti  .  II),  211  III)  mill  71.  l  it  !>7l>:t)t  l.’iiipl 
III,  !UI  I  I  )  I  llm  IN  t.  Wb  pin  yum  viilim 
i)i  III  I  III  viilinil  In  llm  II  2.!t  t  Wb  |Mn  ihiy 
viibm  Iniiiiil  III  A  ppiniibi  11)1  A  mill  II, 

.'!i)i  linn  it  I  Tliiil  II  ■.'!1  !■  Wb  pm  ibiy 
v.ibm  1)1  innilipimil  by  2li!i  (.‘•'ri'.  HI 

(  !I'K  -rill  !M|ii||  I  )),  wbii  b  ymlil.'i  mi 
miniiiil  I  nn.'mniplinn  nl  ll'l  t  Wb  pin 
ynm  ) 

In  2.IIIII,  |ninl  .';liil‘ nbnblin.'i,  ini  liiibii)' 
nimnibii  Inmi.'i  mill  iilbi  nnii  y  iiilvni  iilii.'i, 
iliiillnil  II  I  niDiini.'iii);  ii)',minninil  ibiil 
nnlliimil  mi  nninmnibil  iniDi  Ini  imw 
I'lmp'.y  mill  wiilin  i  nn);m  viil  inn 
)>lmiilm  il.'i,  In.'il  pini  i!ibim)i,  bix 
ini  mil  ivn.'i  mill  l'!NI'.lt(  .Y  .‘!  TAIt  i  i  ilm  ni 
Ini  iniijni  bnnm  iipplimii  n,';.  A.'i  pm  I  nl 
llnil  ii)',mmninil,  Al  I  AM  ii)>_mi)il  In 
ilnvnlnp  mi  iiiniiiit  i  ii);  In.'il  pininibim 
bi'Inm  jmiiimy  I,  !'.III2  |Tn);l  rini  nibim 
Ini  Kn)iii  linil  ill  I  Itnl  i  i)',ni  iilni  ):, 

Itnii  i).’,miilni  |•'mn•/.m.•l.  mill  I' i  nn/.m.';, 

Ilni  knl  Nil.  I'!I:KI'!  2.1)0!)  M  l  11’  l)l)l):i. 
jiiiiil  ( !nnnnmil ,  Nn.  211  nl  p.  I>|  In  nm  ly 
Imiinii  y  20  12,  Al  I  AM  pinviilnil  I )(  )!■! 
wilb  II  ihiill  nl  ils  irniniikiii)',  InsI 
pi'iirnibirn,  “Al  lAM  Itnliipnriilni , 

Itnii  ij’nriilnr  I'  lnn/.m  ,  mid  Finn/.m  li;n 
Milking,  l'!nnigy  I'nsl  I’lnnnilnrn,  Itnvi.'iinn 
1.0  I  2/ 14/ I  I  ".  (AIIAM  Driitl  TnsI 
I’rncndnrn,  Nn.  4)  Tliiil  dnill  i ndiciilnd 
Hull  it  wnnid  apfily  In  rnfrignralnrs, 
rnfrignralor-linnznrs  and  freezers,  as 
defined  in  10  (!FK  430.2,  lhal  are 
ecpiipped  wilh  a  single  anionialic 
icemaker  (including  non-icemaker- 
erjuipped  models  lhal  could  he  readily 
retrofitted  with  an  optional  automatic 
icemaker). 

In  July  2012,  AHAM  provided  DOE 
with  a  revision  of  its  icemaking  test 
procedure,  “AHAM  Refrigerator, 
Refrigerator-Freezer,  and  Freezer  Ice 
Making  Energy  Test  Procedure,  Revision 
2.0 — 07/10/12”.  (AHAM  Revised  Draft 
Test  Procedure,  No.  5)  The  AHAM 
Revised  Draft  Test  Procedure  would 
have  applied  to  products  that  have  one 
or  more  automatic  icemakers.  In 
addition,  it  includes  several  revisions  to 
the  AHAM  Draft  Test  Procedure. 

The  July  2013  NOPR  proposed  an 
icemaking  test  procedure  based  largely 
on  the  AHAM  Revised  Draft  Test 
Procedure.  However,  stakeholders 
requested  additional  time  to  review  and 
comment  on  DOE’s  proposal.  (AHAM, 
No.  24  at  p.  1)  In  order  to  allow 
stakeholders  additional  time  to  review 
its  proposed  amendments  for 
measurement  of  icemaking  energy  use. 
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I )( )!'!  will  dolay  finali/.alion  ol  llio.so 
anioiidinonts.  As  pari  oi  this  prticoss, 

I )( )l'!  will  |)rovido  I  ho  piihlic  with  an 
additional  opportunity  to  woigh  in  with 
llnnr  vi(!ws  ri'^arding  Iho  icianakinf^  Icisl 
procodnro  lhronf>h  pnhiic  notice  :ind 
coiniiKMit.  ( ]ons(!(|n(;nlly,  this  linal  rnh; 
inchuhss  no  ainondnuaits  to  tin;  l(\st 
procodnr(!S  as.sociatiul  with 
nxsisnnnnont  ol  icoinaking  onorgy  ns(!. 

'I’ho  Jnly  2()1H  NOl’K  also  proposed  to 
dofiiK!  “throiigh-tho-door  ice  and  wal(!r 
dis|)(!ns(!r,”  ox])laining  that  this  t(!rin 
a])])(;ars  in  discussions  of  both 
iconiaking  o])orations  and  vohnno 
calculations  within  1  IRF-l— 2008,  which 
is  incorporated  hy  roforonco  in 
A])pondicos  A  and  H.  'I’lio  proposed 
definition  indicated  that  a  through-the- 
door  ice/water  dispenser  could  dispense 
ice  only,  both  ice  and  water,  or  water 
only.  78  at  41620  (July  10,  2013).  AHAM 
commented  that  the  “through-the-door 
ice  and  water  dispenser”  definition 
should  not  include  “water  only” 
dispensers  because  this  language  would 
confuse  product  class  determinations. 
(AHAM,  No.  24  at  p.  8-9)  DOE  agrees 
that,  although  an  ice  and  water 
dispenser  may  dispense  water,  the  term 
as  used  in  HRF-1-2008  is  not  intended 
to  denote  water-only  dispensers.  Hence, 
this  final  rule  modifies  the  definition  so 
that  it  applies  to  ice-only  and  ice/ water 
dispensers,  but  not  water-only 
dispensers. 

2.  Built-In  Refrigeration  Products 

The  July  2013  NOPR  provided  data 
showing  the  impact  on  measured  energy 
use  of  testing  built-in  products  in  a 
built-in  configuration.  DOE  requested 
information  from  stakeholders  regarding 
this  issue,  including  (a)  additional  data 
showing  the  impact  on  the  energy  use 
measurement  of  testing  such  products  in 
a  built-in  condition,  (b)  the  test  burden 
that  would  he  incurred  with  such  a 
requirement,  and  (c)  whether  the  DOE 
test  procedure  should  require  testing  of 
built-in  products  in  a  built-in  condition. 
AHAM  recpiested  an  extension  of  the 
comment  period  to  January  31, 2014,  to 
allow  .stakeholders  more  time  to  j)repare 
comments  on  this  issue.  (AHAM,  No.  24 
at  p.  1)  DOl'i  grant(!d  this  nupiest.  Ihaice, 
giv(!n  tin;  necid  for  DOE  to  thoroughly 
review  the.sc;  comnumts  and  any 
acconi|)anying  data,  DOI'i  will  addnt.ss 
this  i.ssne  more  fidly  in  a  future  notice. 

;t.  .Specific  Volume  Mcsi.siiremenl  Issues 

As  paii  ol  lh(!sam(!  May  22,  2013 
I’liidance  i(!(|iiesl  Kdencd  to  picvionsly 
in  this  final  rnie,  AIIAM  i'(;(|m!sled  that 
I )( )l'!  clarify  ccn  iain  provisions  of  its 
pre.scrih(!d  method  l((r  measuring, 
pi((dncl  interior  voIiiiik;  in  se(:li((n  .'>..'1  ol 
Appendices  A  and  It.  .S(!cli((n  t).;t 


KjleKMices  S(!cl ion  4  of  IIKI'-I  2008  in 
both  Appendices  A  and  It.  ,S(u:tion  4.2.2 
of  I  IKE-1-2008  lists  several  com|)on(!nls 
that  parties  nnisl  deduct  from  tin; 
ineasnnMl  inl(M'ior  volume,  including 
"the  volume  of  air  dncls  r(!(|nired  for 
pro|)(n'  cooling  and  operation  of  the 
unit.”  .S|)ecifically,  Al  lAM  asked  DOfl 
wh(!ther  this  parlicnlar  |)rovision 
includes  only  air  ducts  that  snpply  cold 
air  to  tiu!  fnjsh  food  and  fr(!e/.(!r 
com|)arlm(‘nts,  or  to  all  air  duels  within 
the  unit.  (Al  lAM  Chiidancf;  Krujiuist,  No. 
1.8,  ]).  2)  The  guidance  recjiuist  did  not 
include  sj)ecific  examples  of  ducts  other 
than  tho.se  that  .suj)j)ly  air  to  the  fresh 
food  and  freezer  compartments,  which 
are  both  required  for  proper  cooling  and 
operation  of  the  unit.  In  the  July  2013 
NOPR,  DOE  stated  that  it  was  aware  of 
air  ducts  used  to  cool  icemaking 
compartments  and  that  such  ducts 
would  also  be  required  for  proper 
operation  of  any  refrigeration  product 
that  is  equipped  with  an  automatic 
icemaker,  or  any  kitable  product  with  an 
icemaking  compartment  that  could  have 
an  automatic  icemaker  installed  after 
shipment.  As  of  the  July  2013  NOPR, 
DOE  was  not  aware  of  any  other  specific 
examples.  However,  since  the  volume 
measurement  method  generally 
excludes  volumes  occupied  by 
components  that  are  not  intended  to  be 
removed  by  the  user  and  that  occupy 
space  that  cannot  be  used  for  storage, 
which  are  both  likely  to  apply  to  an  air 
duct,  DOE  took  the  view  that  parties 
should  deduct  the  volume  of  any  air 
duct  in  the  interior  of  the  cabinet  from 
the  measured  product  volume. 

AHAM  responded  by  asking  DOE  not 
to  require  deduction  of  the  measured 
volume  of  all  air  ducts  in  the  interior  of 
the  cabinet,  such  as  those  that  transfer 
cold  air  from  an  interior  compartment  to 
another  enclosed  .space  within  the 
compartment.  AHAM  .stated  that  DOE 
may  have  mi.sunderstood  the  ii.se  of  the 
term  “unit”  in  HRF-l-2()08,  which 
AHAM  claimed  is  intended  to  refer  to 
the  entire  refrigeration  sy.stem,  and 
sugge.sted  that  DOE  may  he  interjireting 
“unit”  to  mean  the  (intire  jirodnct.  As 
explained  hy  AHAM,  the  air  ducts  that 
are  re(|nired  “for  the  projier  ojieration  of 
the  unit”  are  those  reipiired  for 
jiroviding  air  flow  from  llu!  ndrigiaalion 
system  to  the  Inssli  food/freez(!i7.se|)arale 
anxiliary  compartments  and  that  air 
dncls  that  snpply  fr(!sh  food,  freezer, 
and  .separate  anxiliary  compartments 
simnid  h(!  deducted  from  tin;  total 
voinme,  which  is  consistent  with  the 
I )( tl'i  vi»!W  ex|)re.ssed  in  the  )idy  20  I  3 
N(  )I’K.  I  lowt!V(!r,  AIIAM  also  indical(;d 
that  the  t(mipeialnre  inside  .special 
(  ((inparlmenls  and  icimiaker 


comparinnads  are  not  included  in  the 
overall  compartment  temperature 
niiaisnnanent ,  and  thus  llnnr  a.ssociated 
air  duels  should  not  In;  reipdred  for 
pro|)m'  o|)eralion  of  the  ndi  igeralion 
sysimn.  (AIIAM,  No.  30  al  p.  7) 

I )( )!■;  Ksspomhid  to  Al  I  AM’s  r(!(|nesl 
for  clarification  on  whether  tin;  air  duct 
volumes  are  included  in  the  measured 
volnmi!  in  the  )nly  2013  NOPK  hy 
clarifying  how  the  currently  nupdred 
lest  |)rocednn!  mnsl  Ih;  followed. 

Enriher,  DOE  notes  that  IIKE-1-2008  is 
not  sufficiently  de.scrijitive  as  to 
indicate  that  certain  ducts  are  treated 
differently  from  others  for  the  purposes 
of  volume  measurement,  or  that  the 
term  “unit”  has  a  specific  meaning 
within  this  particular  context.  DOE’s 
interpretation  is  based  upon  the  pa.st  use 
of  the  term  “unit,”  which  it  believes  is 
otherwi.se  consistent  with  the  remainder 
of  the  HRF-1-2008  te.st  procedure,  the 
DOE  test  procedure,  and  the  testing 
methods  for  other  products.  Hence,  DOE 
has  not  modified  its  interpretation  that 
the  volume  of  any  air  ducts  in  the 
cabinet  would  be  deducted  from  the 
product’s  total  refrigerated  volume. 

In  addition,  the  July  2013  NOPR 
clarified  whether  the  volume  of  water 
tanks  used  for  chilling  of  water  to  be 
dispensed  in  a  product’s  water 
dispenser  should  be  included  or 
excluded  in  the  calculation  of  total 
refrigerated  volume.  The  NOPR 
indicated  that  if  a  water  tank  is  integral 
to  a  product’s  dispenser,  it  would  be 
excluded  from  the  volume,  but  that 
otherwise,  it  would  be  included.  78  FR 
41651  (July  10,  2013).  AHAM 
commented  that  the  tank  would  always 
he  in  the  product’s  refrigerated  space 
and  thus  .should  always  bo  included  in 
the  product’s  total  refrigerated  volume, 
regardless  of  its  proximity  to  the 
dispenser.  (AHAM,  No.  30  at  p.  7)  After 
consideration  of  AHAM’s  comment, 

DOE  agrees  that  the  volume  of  any  water 
tank  housed  within  the  refrigerated 
.sj)ace  should  he  included  in  the 
calculation  of  total  refrigerated  volume, 
and  notes  that  this  ))rovi.sion  is  not 
limited  to  water  tanks,  hut  would  ajjply 
to  any  other  conq)onent  that  is  located 
entiriily  within  the  refrigeratiul  volume 
and  not  specifically  excluded  from  the 
volume  UHiasiireuKuit  hy  section  4.2.2  of 
IIKE-1-2008. 

4.  Ticalmeul  of  Products  That  An; 

( Ipia  ahle  as  a  Keli  igiualor  oi'  EnMr/.iM 

III  the  )uly  2013  NOPK.  DOf; 
addressed  cimceriis  reg, aiding,  the 
appropriate  lest  selling  for  products 
with  a  siiig,le  comparl iiieiil  that  can 
operate  either  as  an  electric  rel rig.eralor 
Ol  Ireiizer,  a.s  dijliiied  in  1 0  ( iEK  4 30.2. 

I )( )l‘i  noted  that  section  2.7  ol  Appendix 
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A  I  and  .Section  7.7  ol  A|)|H!ndix  A  holli 
r(!(|nii(!  (:oin|tai tinenl.s  dial  an; 
con  veil  ililn  (c./'.,  Ironi  li'e.sli  lood  to 
Iree/.e)')  to  he  o|iei'ate(l  in  the  hij^he.sl 
enerf^y  n.se  |)n.silion.  In  the  case  ol  a 
|irodnct  lor  which  Ihe  convertihle 
coni|)arlnienl  is  Ihe  only  coniparlinenl 
[i.c.,  the  entire  |)rodncl  is  convertihle), 

Ihe  iirodiicl  elTectively  meets  Ihe 
deiinilions  ol  two  (lillerenl  covered 
lirodncts.  In  )nly  7()i;i  NOI'K,  DOI-; 
staled  dial  il  tlie  |)rodiict  is  marketed  as 
liolh  an  electric  rerrigeralor  and  as  a 
Ireezer,  die  product  must  he  tested  as 
hoth  covered  products,  must  meet  hotli 
ajiplicahle  standards,  and  must  lie 
certified  as  meeting  hoth  standards.  If, 
however,  the  product  is  marketed  only 
as  a  refrigerator  or  only  as  a  freezer,  the 
product  must  (1)  be  tested  in  accordance 
with  the  applicable  test  procedure,  (2) 
meet  the  appropriate  standard  for  that 
product,  and  (3)  be  certified 
accordingly.  78  FR  41651  (July  10, 

2013). 

AHAM  commented  that  the  UOE 
proposal  for  convertible  products  would 
impose  an  added  test  burden  on 
manufacturers.  Instead,  AHAM 
suggested  that  DOE  require  that 
products  be  tested  in  the  most  energy 
intensive  position,  which  AHAM  claims 
is  consistent  with  industry  practice. 
(AHAM,  No.  30  at  p.  24)  AHAM 
acknowledges  that  its  own  suggestion 
would  still  require  test  facilities  to  test 
convertible  products  as  both  a 
refrigerator  and  a  freezer,  but  would  be 
less  burdensome  than  the  DOE  proposal. 
[Id.)  DOE  notes  that  the  most  energy 
intensive  configuration  may  not  be  the 
configuration  for  which  energy  use  is 
closer  to  the  maximum  allowable  energy 
use  for  that  particular  configuration. 
Specifically,  in  certain  cases,  the  lower 
energy  iise  position  (i.a,  testing  as  a 
refrigerator)  could  result  in  measured 
energy  use  that  is  more  likely  to  exceed 
the  standard  for  the  ajijilicahle 
refrigerator  standard  than  the  freezer 
.standard  when  measured  in  the  freezer 
configuration.  Since  such  ])r()dncts  must 
be  able  to  meet  the  standard  for  each 
type  of  iirodnct,  in  DOl'i’s  view, 
certifying  compliance  with  only  one  of 
the  configurations  is  incomplete.  After 
further  consideration,  in  part  ba.sed  on 
Al  I  AM’s  comment,  I )( )l',‘ recognized  that 
the  language  in  Ihe  NOI’K  is 
iiiconsisleiit  with  Ihe  IK  )E’s  exist iiig 
regulatory  definitions,  'rherelore,  to 
eiisnre  that  consnmers  receive  Ihe  most 
accurate  iiiloi  iiialioii,  I )( )l'i  is  leipiii  iiig, 
that  con  vert  ilile  prodiicls  be  tested  and 
cerlilied  as  both  reli  ig.eral oi .s  and 
Ireezers  il  the  piodiicis  meet  the 
applicable  deli  nil  ion  |.s).  Fm  I  liei  iiioi  e, 

I  It  )l'i  notes  that  I  lie  deli  nil  ions  are 


applicable  to  a  g.iven  model  based  on 
the  iierloi  niance  of  that  model  when 
operating  under  ly|)ical  field 
conditions  not  al  the  test  procedure 
conditions. 

To  ensnre  that  this  reipiiremenl  is 
clearly  indicated  in  the  regulations, 

I )( )E  has  added  a  new  |)aragra|)li  1 0  ( IFK 
42*1. 14(c)  to  include  this  re(|nirenienl . 
Specifically,  DOE  will  reipiire  that 
mannfactnrers  certify  each  individual 
model  as  coni|)lying  with  Ihe  energy 
con.servation  standard  ap|)licable  to  all 
|)rodnct  cla.sses  identified  in  §43t). 32(a) 
into  whic:h  the  individual  model  falls  if 
Ihe  individual  model  is  distributed  in 
commerce  as  a  model  within  that 
product  class.  The  manufacturer  must 
assign  a  different  basic  model  number  to 
the  units  in  each  product  class  even  if 
a  manufacturer  uses  the  same  individual 
model  number  to  identify  the  product. 

As  an  example,  if  a  single  individual 
model  were  distributed  in  commerce  as 
an  automatic  defrost  all-refrigerator 
(product  class  3A)  and  as  an  automatic 
defrost  upright  freezer  (product  class  9), 
the  manufacturer  could  use  the  same 
individual  model  number  but  would  be 
required  to  test  the  model  according  to 
the  test  procedure  applicable  to  each 
corresponding  product  class  (i.e.. 
Appendix  A  for  class  3A  and  Appendix 
B  for  class  9).  The  manufacturer  would 
also  need  to  certify  each  basic  model 
separately  (i.e.,  in  product  class  3 A  and 
in  product  class  9)  using  a  different 
basic  model  number  for  the  two  product 
classes. 

5.  Stabilization  Period 

AHAM’s  May  22,  2013  guidance 
request  asked  whether  the  stabilization 
period  (See  section  2.9  of  Appendix  Al 
for  an  example)  has  a  maximum  time 
con.straint.  (AHAM  Guidance  Request, 
No.  15,  p.  4)  The  .stabilization  period  for 
products  with  cycling  compressors 
consists  of  two  separate  time  periods, 
each  of  which  lasts  at  lea.st  two  hours 
and  compri.ses  a  whole  numher  of 
compres.sor  cycles,  with  an  intervening 
time  period  of  at  lea.st  three  hours. 
Specifically,  AHAM  a.sked  whether  Ihe 
two  time  jieriods  in  ipiestion  have  a 
maximum  duration  or  if  they  nui.st  be 
selected  to  be  as  short  as  possible  while 
still  satisfying  the  re(|iiiremeiits.  (Id.)  In 
Ihe  Inly  2()13  NOPK,  DOI-;  staled  that 
ii(!ith(!r  of  these  reiinirinnents  is 
explicitly  staled  in  the  test  procedure, 
and  neilluu  is  implied.  DOI'i  blither 
indicated  that  Ihe  two  time  periods  in 
( I  nest  ion  may  be  extended,  for  example, 
ii  there  is  irregnlai  cycling,  ol  Ihe 
compre.ssor  I  hat  makes  Ihe  lir.sl  possible 
selection  ol  such  a  lime  period  non 
lepie.senlalive  ol  Ihe  aveiag,e 
coni|iai'l ineni  lempeiainre.s  lor  Ihe 


capinred  lime  period.  However,  il 
would  not  be  consistent  with  Ihe  test 
procedure  to  select  two  sets  of  lime 
periods  that  would  allow  stability  to 
appear  to  have  been  achieved  when  il 
has  not.  Alternative  .siilect ions  of  time 
periods  that  .satisfy  Ihe  lest  inociidnre 
n;(|niremenls  should  also  demonstrali! 
that  stability  has  bemi  achieved.  At  the 
time  of  Ihe  July  2013  NOI’K,  DOf:  did 
not  believe  that  changes  to  the  lest 
|)rocednre  regulatory  language  were 
reipiired  to  address  this  i.ssne.  78  FK 
41651  (July  10,  2013). 

In  its  comments,  GE  expres.sed 
concerns  that  DOIs’s  view  would  allow 
.selection  of  the  three  time  periods  u.sed 
to  evaluate  steady  .state  operation  (i.c., 
the  two  periods  for  which  average 
temperatures  are  measured  and  the 
intervening  period  separating  the  first 
two)  to  be  left  wholly  to  the  discretion 
of  the  test  facility,  which  could  result  in 
different  test  results  for  the  same  set  of 
test  data.  (GE,  No.  31  at  p.  9)  However, 
GE  did  not  provide  specific  examples 
that  show  clearly  why  DOE  should 
amend  the  stability  requirements  (e.g., 
to  require  the  shortest  stability  time 
period  that  meets  the  requirements  of 
section  2.9  of  Appendix  A).  DOE 
believes  that,  in  general,  if  stability  is 
demonstrated  for  the  shortest  time 
period  meeting  the  requirements  that 
can  be  examined  for  a  given  time  period 
of  product  operation,  evaluation  of  the 
steady  state  condition  should  also  be 
confirmed  if  different  periods  are 
.selected  for  verifying  that  steady  state 
operation  has  been  reached.  In  other 
words,  in  a  typical  case,  if  the 
confirmation  of  steady  state  depends  on 
the  selection  of  specific  time  periods, 
while  di.sregarding  other  adjacent  time 
periods,  the  product  has  not  fully 
reac;hed  steady  .state.  In  general,  DOE 
expects  that  a  test  laboratory  will  .select 
the  .shortest  jiossible  stabilization  period 
in  any  case,  in  order  to  shorten  test 
time.  The  test  procedure  has  never  had 
a  maximum  duration  for  the 
.stabilization  periods,  and  DOI*;  believes 
(d'i’s  comment  does  not  provide 
.sufficient  information  to  justify  a 
maximum  duration.  Therefore,  DOE  is 
declining  to  amend  the  stabilization 
re(|nirements  in  the  test  iirocednre. 

/*,'.  (Umif dinner  Willi  Other  Id’CA 
lleiinireinenls 

I .  Test  Itni  (len 

l':i’(  :A  re(|nin;.s  that  Ihe  le.st 
pi  (icedni (;.s  I )( ll'i  prescribes  or  amends 
be  leasonablv  designed  to  produce  le.*3 
re.'aills  that  measure  the  energ.v 
elliciency,  enei'g,Y  use,  or  e.'ilimaled 
animal  operal ing,  co.'il  ol  a  covered 
prod  ml  dm  iiig,  a  represenlal  i  ve  averag.e 


22344 


Federal  Register/ Vol.  79,  No.  76 /Monday,  April  21,  2014 /Rules  and  Regulations 


use  cycle  or  period  of  use.  These 
procedures  must  also  not  be  unduly 
burdensome  to  conduct.  (42  U.S.C. 
6293(bK3))  DOE  has  concluded  that  the 
amendments  proposed  in  this  final  rule 
satisfy  these  requirements. 

Some  of  the  test  procedure 
amendments  made  in  this  final  rule 
clarify  how  existing  provisions  of  the 
test  should  be  conducted,  or  otherwise 
represent  minor  changes  to  the  test  that 
do  not  significantly  affect  the  equipment 
required  for  testing  or  the  time  required 
to  conduct  it.  These  amendments 
include  changes  to  the  anti¬ 
circumvention  language  and  ambient 
temperature  gradient  requirements,  and 
clarifications  regarding  how  to  set 
mechanical  temperature  controls. 

AHAM  suggested  that  ambient 
temperature  gradient  requirements 
could  add  an  initial  burden  as  test 
facilities  adjust  to  accommodate  the 
clarifying  amendments.  For  example, 
laboratories  may  have  to  purchase 
additional  thermocoiq)los  and  fixtures 
to  hang  them.  All  AM  also  suggested 
that  amhient  teinpeicitun!  amondmenis 
would  r(!(|uir(!  rewriting  data  accpiisitiou 
software  and  could  re(|uir(;  .some 
laboratories  to  obtain  data  accpdsition 
hardwar(!/(!(|ni|)ni(!nt.  (AllAM,  No.  30  at 
|).  29)  IcSI  (;xpressed  concmn  that  th(! 
amhient  tenqxM'atnre  gradimit 
i'e(|nir(!ments  may  invalidate;  some  tests, 
leading  to  additional  testing  time,  and 
that  some  lest  chandxas  may  mil  hi;  able 
III  meel  Ihe  rei|iiiremenls  wilhoiil 
sij'tiiricanl  facilily  modiricalions.  (I'.SI, 
No.  20  al  |i.  M) 

I )( )l'!  miles  dial  il  expecls  le.sl  lacililie.s 
may  ne(;d  lo  make  slij'hl  modiiicalioiis 
III  adhere  lo  Ihe  clai  ilied  version  ol  Ihe 
amliienl  lem|ieialme  iei|niremenls, 
|iailii:idarly  in  ilemoiisiral i iig,  dial  die 
leiii|ieral  me  j’ladieiils  have  been 
iiiaiiilaiiieil.  I )(  )i‘i  does  mil  consider  Ihe 
Miiall  inilial  lai.sls  involved  willi 
leni|ieial  me  sensors  and  amliienl 
leni|ieral me  lixinres  lo  he  signilicanl 
coni|iared  lo  die  cosis  of  iniiiiiiif, 
nndli|ile  lesis.  In  ailililion,  based  on 
connnenis  received  on  |irevions 
rnleniaking  pro|)o.sals  involving  dala 
colleclion  methods,  IK )E  exjiects  all  lest 
facilities  to  already  have  the  data 
ac(|uisition  systems  lo  adlu're  lo  all  of 
Ihe  recjiiirements  being  adoj)led  today. 
Therefore,  1)01']  believes  this 
re(]uirement  is  not  likely  to  result  in  a 
significant  additional  test  burden.  As 
discussed  in  section  IIl.C.G,  DOE 
considers  the  amendments  concerning 
the  maintenance  of  the  ambient 
temperature  gradient  to  merely  clarify 
the  test  procedure  by  specifying  how  to 
interpret  the  existing  requirement  for 
maintenance  of  the  gradient.  Hence, 
DOE  does  not  consider  these 


amendments  to  impose  any  new  test 
facility  requirements. 

This  final  rule  also  makes  other 
changes,  none  of  which  would  have  a 
significant  impact  on  burden.  First,  the 
modifications  in  the  test  procedure  for 
incomplete  cycling  products  could 
increase  or  decrease  test  time,  as 
discussed  in  the  NOPR.  78  FR  41641 
(July  10,  2013).  However,  based  on  tests 
conducted  by  DOE,  the  impact  on  test 
time  for  the  amendment  being  adopted 
does  not  appear  significant.  FSI 
submitted  comments  that  suggest  it 
would  incur  significant  test  burden 
because  the  incomplete  cycling 
modifications  would  increase  test 
complexity.  (FSI,  No.  20  at  p.6)  DOE 
does  not  agree  with  this  claim.  The  DOE 
proposal  simply  aligns  the  test 
procedure  for  incomplete-cycling 
products  with  those  for  products  with 
cycling  compressors  by  requiring  a 
whole  number  of  compressor  cycles — 
the  only  difference  being  that  a  single 
compres.sor  cycle  is  acceptable  if  the 
cycle  takes  at  least  12  hours.  In  DO]‘7s 
vi(!W,  this  change  does  not  constitute  au 
increase  in  coniiihixity.  In  DOE  testing 
conducted  |)rior  to  inihlieation  of  the 
)nly  2013  NOI’K,  only  four  chest 
lre(!/.ers  tested  have  exhihiled 
inconi|ilete  cycling.  The  impacts  in  test 
time  for  the.se  him  |irodncls  were 
rixinclions  for  three  prodncls  of  II. .9,  it, 
and  II)  hoiirs  and  an  increase  for  Ihe 
loin  III  oi  I  hours.  78  FR  A  lli  M  ||idy 
III,  2  103).  These  resells  show  that  the 
impact  on  test  linrden  would  lie  .small 
and  limiled  primarily  lo  chest  Iree/.ers. 

.Second,  Ihi.s  liiial  ride  iiilrodnces  an 
optional  lriaii)>nlal ion  a|iproach  lor 
products  with  Iwo  leni|ieralme  conlrofs. 
Al  lAM  and  F.SI  liolh  .siilimilled 
commenis  .slaliiij’  lhal  reporliii|',  whether 
Ihe  1 1  iaii)',idalioii  melhod  wa.s  ii.sed  is  an 
mmecessary  liiirden.  ( Al  lAM,  No.  31)  al 
p.  I  /;  F.SI,  No.  2l);il  p.li)  I  lOE  miles  I  li.il 
il  proposed  to  allow  Ihe  use  ol 
lrian)'nl.'il ion  in  re.sponse  lo  Ihe  reipie.sl 
oi  stakeholders  in  a  previous 
ridiigeration  product  le.sl  |irocednre 
rideniaking  and  that  Ihe  use  of  this 
a|iproach,  as  ini|ilenienled  in  this  final 
ride,  is  on  an  o|ilional  basis.  I  lowev(;r, 
DOI'i  has  not  adopted  the  ])ro|)o.sed 
rcHpiinnmmt  to  indicate  in  certification 
reports  whether  the  method  was  used  in 
testing — hence,  it  is  l)()l*7s  belief  that 
the  amendments  adopting  triangidation 
represent  no  added  burden. 

Additionally,  the  test  juocedure 
modifications  for  products  with 
multiple-compressors  are,  for  the  most 
part,  consistent  with  the  test  procedures 
of  existing  test  procedure  waivers.  This 
final  rule  eliminates  most  of  the 
provisions  of  the  multiple-compressor 
test  procedure  that  DOE  proposed  in  the 


NOPR  that  stakeholders  criticized  due 
to  the  potential  added  test  burden.  The 
key  exception  is  the  requirement  that 
the  first  part  of  the  test  must  be  a 
continuous  time  period.  However,  as 
discussed  in  section  III.C.l,  DOE  has 
imposed  this  requirement  to  limit  the 
potential  impact  of  truncation  error; 
allowing  the  waiver  approach  could 
potentially  introduce  error  in  excess  of 
the  one  percent  that  AHAM  views  as 
unacceptable.  (See  AHAM,  No.  30  at  p. 

15) 

DOE  acknowledges  that  some  test 
facilities  may  need  time  to  adjust  to  the 
various  test  procedure  modifications 
made  in  this  final  rule  but  believes  that 
the  modest  burden  associated  with  these 
adjustments  is  appropriate  given  the 
need  for  test  results  to  be  accurate  and 
repeatable. 

Other  amendments,  including 
changes  to  the  anti-circumvention 
language,  the  specifications  for  setting 
mechanical  temperature  controls,  and 
Ihe  adoption  of  ikjw  (hdinitions 
associated  with  defro.st  cycles,  would 
clarify  tin;  t(!st  jirocedunis  hut  not  add 
any  ii(!W  nujuireiuenls  lhal  would 
iiicreaKe  test  hunhui. 

2.  Ohaiiges  in  Measured  Energy  t  l.si; 

When  DOE  iiiodifies  lest  procedures, 
it  iiiiisl  deleriiiiiie  lo  whal  exieiit,  if  any, 
Ihe  new  lest  procedure  would  alter  Ihe 
iiieasuii!d  luiergy  use  ol  coverixl 
products.  ('12  I  )..S.( !.  I»2!)!l(e)(  I ))  For  Ihe 
reasons  diiscrihed  below,  IK  lli  has 
delei  mi  lied  lhal  none  of  Ihe  lesi 
procedure  aniendnients  would 
.si)Mi i  licani  I y  alter  Ihe  projected 
inea.sined  eneig.y  n.se  ol  covered 
prodncls. 

The  lesI  procednie  aniendnienis  in 
Ibis  linal  ride  would  alli;ct  Ihe  le.sl 
procedures  lhal  will  he  leqniied  loi 
cei  lilying,  conipl iance  with  Ihe  ainended 
(;ner)',y  conserval  ion  .standard;;,  llii; 
compliance  dale  oi  which  i;;  .Se|ilenihei 
I !i,  211 1 '1.  l  ahle  I II  I  indic.'iles  which 
pai  Is  of  I )( )E's  le.sl  jirocediires  would  he 
afiecled  hy  this  rule’s  aineiidmenl.s.  As 
p.'irl  of  its  evaliial  ion  of  I  his  nih;,  IK  )l‘i 
h:is  exaiiiiiied  what  impaci  il  would 
likely  have  on  Ihe  measured  energy  use 
of  refrigeration  products. 

Many  of  the  cliauges  made  to 
A|)j)endices  A  and  H  through  this  final 
rule  clarify  the  maun(!r  in  which  the  test 
should  he  conducted,  or  otherwise 
represent  minor  changes  to  the  test  or 
reporting  requirements  that  wordd  not 
affect  measured  energy  use.  These 
amendments  include  changes  to  the 
anti-circumvention  language, 
clarifications  for  setting  mechanical 
temperature  controls,  modified  ambient 
temperature  gradient  requirements,  new 
definitions  to  help  clarify  test 
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requirements,  elimination  of  the 
requirement  to  report  product  height, 
use  of  CAD  models  for  measuring 
refrigerated  volume,  and  corrections  to 
the  temperature  setting  logic  tables. 

The  modification  of  the  test  period  for 
products  that  experience  incomplete 
cycling  could  affect  only  a  small 
minority  of  products  and  only  to  a 
minimal  extent.  To  DOE’s  knowledge, 
the  only  products  that  exhibit 
incomplete  cycling  are  chest  freezers. 

As  described  in  section  III.C.4,  the 
accuracy  of  the  measured  energy  use  for 
such  products  would  be  improved.  The 
measured  energy  use,  to  the  extent  it 
varies,  would  not  necessitate  a  change 
in  the  standards  for  the  single  class  of 
products  that  could  theoretically  be 
affected  by  this  rule’s  amendments.  For 
these  reasons,  DOE  does  not  believe  an 
adjustment  of  the  energy  conservation 
standard  is  necessary  for  this  tost 
jnocediire  change. 

DOE’s  modifications  addressing 
products  with  nuiltiphi-coinpressors  are 
not  (expected  to  alter  ttn;  iiuiasured 
energy  iis(!  lor  tlie.s(!  |)rodncts.  The  t(!st 
procedure  as  aiiieiided  hy  this  rule  is 
hmctioiially  ecpiivaleiit  to  the  t(!st 
procediiiM!  in  the  waivius  that  DOE  has 
picviotisly  graut(!(l  tor  products  with 
uudt  iplecouipres.sors,  (liH(!i  iug 
priiuarily  iii  the  length  and  coiuposil ion 
ot  test  p(!i  iods.  ADAM  coiniiKuitcid  that 
allowing,  test  lacilities  to  nsn 
l(anperatnre  cych;s  would  have  a 
sig.in iicani  impact  on  lhciaimg,y 
mciisnumienl .  (At  lAM,  No.  itO  at  p.  II) 
Asa  lesnll,  I )(  )l'i  decided  mil  to  allow 
llm  n.se  ol  lemperainrn  cycles  In  dclim; 
Icsl  iieriod.s.  I )(  )l'i  docs  not  helievcthal 
any  ol  the  other  changes  applicahle  lo 
prodncl.s  with  mnlliple  compre.s.soi.s  are 
likely  to  idleci  Ihe  measmod  eneig,y  n.se 
ol  any  piddncl  cm  renlly  known  lo  I )(  Hi. 

A.s  de.sci  ihed  in. section  Ill.t  i.X,  Ihe 
li  iang,nlalion  le.sl  melhod  may,  in 
c.eilain  ca.ses,  pnivide  a  .shg,hlly  moii! 
acenrale  measnremeni  ol  Ihe  acinal 
energ,y  consnm|ilion  ol  a  g,iven  piddncl. 
rhi.s  method  would  yield  lower  energy 
use  measurements  loi'  some  products  as 
conqiared  with  tin;  two  test  method  ol 
lh(!  current  DOI'i  lest  procedures  (.S'ev; 
A|)|)endix  A  t ,  section  it.  1 .2).  ( hven  I  hat 
the  triangnlation  method  would  he 
optional,  in  DOl'i’s  view,  the  overall 
im])act  of  this  0))tional  test  on  energy 
use  measurement  will  likely  he 
insignificant  and  would  not  require  any 
change  to  the  relevant  standards. 

3.  Standby  and  Off  Mode  Energy  Use 

EPCA  directs  DOE  to  include  standby 
mode  and  off  mode  energy  consumption 
when  amending  test  procedures  and 
that  this  energy  consumption  be 
integrated  into  the  overall  energy 


consumption  descriptor  for  the  product, 
unless  DOE  determines  that  the  current 
test  procedures  for  the  product  already 
fully  account  for  and  incorporate  the 
standby  and  off  mode  energy 
consumption  of  the  covered  product. 

(42  U.S.C.  6295(gg)(2)(A)(i))  The  DOE 
test  procedures  for  refrigeration 
products  measure  the  energy  use  of 
these  products  during  extended  time 
periods  that  include  periods  when  the 
compressor  and  other  key  components 
are  cycled  off.  All  of  the  energy  these 
products  use  during  the  “off  cycles”  is 
already  included  in  the  measurements. 

A  given  refrigeration  product  being 
tested  could  include  auxiliary  features 
that  draw  power  in  a  standby  or  off 
mode.  In  such  instances,  HRF-1-1979 
and  HRF— 1-2008,  both  of  which  are 
incorporated  in  relevant  part  into  DOE’s 
test  procedures,  generally  instruct 
manufacturers  to  .set  certain  auxiliary 
features  to  the  lowest  power  position 
during  testing.  In  this  lowe.st  j)ower 
|)ositiou,  any  standby  or  off  mode 
(mergy  use  of  such  auxiliary  loaturcis 
would  he  included  in  the  (mergy 
measurement.  As  a  result,  the  jnly  2013 
NOFKdid  not  iiropo.se  any  additional 
changes  to  account  for  standhy  and  off 
mode  energy  consumption,  since  Ihe 
current  (and  propo.sed)  procedures 
address  lhe.se  modes.  Al  lAM  and  ( IE 
Mihmitled  comments  snppoiting  l)(  )l'I's 
po.silion  on  Ihi.s  i.s.sne.  (ADAM,  No.  30 
al  |).  10;  ( IE,  No.  3  I  al  p.O)  Therefore, 

I )(  )E  mainlai  ns  I  he  position  that  no 
specilic  amendments  are  needed  lo 
addres.s  .slaiidliv  oi'  (dl  modi!  energ,Y  n.se 
loi  I  he.se  prodncl.s. 

IV.  I'rocediiral  Issiii!n  anal  Kegiiliilaaiy 
Ka!via!w 

A.  HrvifW  Ihidci  l^!\l•l  ill  ivc  ( hilri  I'.’lUili 

The  (  tiliee  ol  Mana)',emeiil  and  llmlg,el 
|(  )Mlt|  has  delei  ini  lied  lhal  le.sl 
procedme  rnlemaking.s  do  not  conslilnle 
‘Oag.nilicanI  ieg,nlalorv  aclions”  nmler 
seclion  3(1)  ol  Exeenlivi!  ( )rder  I28t»(», 
K(!gnlalory  I’lanning,  and  Kiiview,  38  FK 
.3173.3  (Oct.  4.  1003).  Accordingly,  this 
action  was  not  snhjeci  to  review  nndi!r 
lh(!  I'lxecniive  ( )rd(!r  hy  Ihe  ( )ffic(!  of 
Information  and  Kiigidalory  Affairs 
(OIKA)  in  lh(!  Offici!  of  Manageimiiil  and 
Mndget  (OMH). 

n.  licvicw  Under  the  lief’uhitoiy 
Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  001,  et  seq.)  requires  preparation 
of  an  initial  regulatory  flexibility 
analy.sis  (IFRA)  for  any  rule  that  by  law 
mu.st  be  proposed  for  public  comment, 
unless  the  agency  certifies  that  the  rule, 
if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities.  As 
required  by  Executive  Order  13272, 
“Proper  Consideration  of  Small  Entities 
in  Agency  Rulemaking,”  67  FR  53461 
(August  16,  2002),  DOE  published 
procedures  and  policies  on  February  19, 
2003,  to  ensure  that  the  potential 
impacts  of  its  rules  on  small  entities  are 
properly  considered  during  the  DOE 
rulemaking  process.  68  FR  7990.  DOE 
has  made  its  procedures  and  policies 
available  on  the  Office  of  the  General 
Counsel’s  Web  site:  http://energy.gov/ 
gc/ office-general-counsel. 

DOE  reviewed  the  test  procedures  in 
this  final  rule  under  the  provisions  of 
the  Regulatory  Flexibility  Act  and  the 
procedures  and  policies  published  on 
February  19,  2003.  This  final  rule 
prescribes  test  procedures  that  will  be 
used  to  determine  compliance  with 
energy  conservation  standards  for  the 
products  that  are  the  subject  of  this 
rulemaking. 

The  Small  Husiuess  Admiui.stratiou 
(SHA)  consid(!rs  an  (mtity  lo  lu;  a  small 
l)usiiu!.ss  if,  tog(!lh(!r  with  its  affiliatijs,  it 
employs  le.ss  than  a  threshold  mimh(!rof 
workers  specified  in  13  CFR  part  121, 
which  relies  on  size  standards  and 
codes  established  hy  the  North 
American  Indnstry  Classification 
.Syslciin  (NAIC.S).  Th(!  Ihrcishold  nnmher 
for  NAIC.S  cod(!  333222,  which  applies 
lo  I  lons(!hold  Kefrigerator  and  I  tome 
Eree/.er  MannIacInring,  i.s  1,000 
employees. 

I )(  )l‘!  condncled  a  niai  ket  .survey  lo 
d(;lermini!  whelh(!rany  manniaci nrer.s 
ol  products  covered  hy  this  linal  rnl(! 
were  small  linsi ne.s;a!;;.  Din  ing,  its 
niaikel  .survey,  IK  )E  used  all  available 
public  inlormalion  lo  creali!  a  li.sl  ol 
companies  that  niamdactnre 
reli  ig,i;ralor.s,  i(!li'ig,eialor  Inte/.ei.s,  or 
Iree/.er.s  covered  hy  Ihi.s  in himak i ng,. 

I )(  )I‘I  reviewird  these  data  lo  determine 
whelh(!r  Ihe  enliliiis  ini'l  IIk*  .'^IltA'i; 
delinilion  ol  a  lanall  hnsiness 
mamilact  nrer  ol  reh  ig.iiralors, 
relrig,eralor  Ireiizers,  or  Ireezers  and 
screened  mil  companies  lhal  do  not 
oiler  products  coviired  hy  Ibis 
rulemaking,  do  not  meet  the  definition 
of  a  “small  hnsine.ss,”  or  ari!  foreign 
owned  and  operatiul.  DOI'I  identified 
ihriM!  small  hiisine.s.se.s  at  the  time  of  the 
jnly  2013  NOFR  and  an  additional  small 
business  pnisented  it.self  during  the  July 
2013  NOFR  comment  period,  llowiiver, 
DOE  initially  concluded  that  none  of  the 
tost  procedure  modifications  adopted  in 
this  final  rule  would  pose  a  significant 
burden  on  manufacturers  in  this 
industry. 

FSI  submitted  comments  indicating 
that,  as  a  small  business,  the  test 
procedure  modifications  would  unfairly 
impact  its  certification  activities. 
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Specifically,  FSI  argued  that  the 
following  modifications  would  unfairly 
impact  it:  (a)  Clarifications  to  the 
ambient  temperature  sensors 
requirements:  (b)  the  optional 
triangulation  energy  calculation 
method;  (c)  modifications  to  the  testing 
recpiirements  for  incomplete  cycling 
])roducts;  and  (d)  clarifications  to  what 
i){)K  considers  to  make  up  a  unit’s  rear 
wall.  FSl’s  claims  of  test  burden  are 
discu.ssed  in  section  lll.l'i.l  (Testiug 
Hurden).  However,  for  the  reasons 
discus.sed  in  .section  Ill.K.l,  DOK 
concludes  that  FSI’s  claims  of  test 
burden  are  overstated. 

K(!it(!rating  the  conclusions 
(MUimerated  above,  DOK  acknowledges 
that  additional  ambient  tejn])erature 
.sen.sors  will  1)(!  nicpiired  and  their 
t(!mp(;ratures  recorded,  hut  this  is 
expected  to  lx;  a  mod(!st  imj)act  as 
comj)ared  to  the  overall  cost  associat(!d 
with  testing.  Sj)ecifically,  DOk,’ 
estimated  an  additional  cost  j)er  jmuluct 
te.st  station  of  $395,  which  includes  the 
labor  involved  in  equipment  setup.  'I'his 
represents  a]q)roximately  1  percent  of 
the  total  co.st  of  a  typical  four-station 
test  chamber,  assuming  additional 
.sensors  are  needed  for  all  four  test 
.stations.  In  the  worst  case,  in  which  a 
te.st  facility  must  purcha.se  additional 
data  acquisition  equipment  and 
software,  the  cost  could  he  as  high  as 
$1,500,  although  DOE  expects  that  few 
if  any  test  laboratories  would  incur  costs 
at  this  level.  DOE  further  concludes  that 
claims  regarding  repeated  tests  or  test 
facility  upgrades  associated  with  the 
ambient  temperature  requirements 
would  be  necessary  under  the  existing 
test  procedures,  and  that  the 
amendments  of  this  final  rule  would  not 
represent  an  increase  in  test  burden 
beyond  the  requirement  for  sensors  and 
added  data  collection  to  verify 
compliance  with  the  requirements.  DOE 
does  not  agree  with  FSI  that  the 
inclusion  of  the  optional  (and 
voluntary)  triangulation  test  would  add 
any  burden  to  a  manufacturer  choosing 
not  to  use  this  method.  DOE  has  also  not 
adopted  the  proposed  amendment 
requiring  reporting  of  whether  this 
optional  approach  is  used  in  testing. 

Therefore,  DOE  concludes  that  the 
test  procedure  amendments  of  this  final 
rule  will  not  have  a  significant  impact 
on  small  manufacturers  under  the 
provisions  of  the  Act.  These 
amendments  do  not  require  use  of  test 
facilities  or  test  equipment  that  differ  in 
any  substantive  way  from  the  test 
facilities  or  test  equipment  that 
manufacturers  currently  use  to  evaluate 
the  energy  efficiency  of  these  products. 
Further,  the  amended  test  procedures 
will  not  be  significantly  more  difficult 


or  time-consuming  to  conduct  than  the 
current  test  procedures  that 
manufacturers  must  u.so  to  certify 
compliance  with  the  energy 
c:on.servation  standards  that  must  he 
met.  For  these  rea.sons,  DOE  concludes 
and  certifies  that  the  rule  wmdd  not 
have  a  significant  economic  imj)act  on 
a  substantial  number  of  small  entities. 
Accordingly,  DOE  has  not  pr(!j)ared  a 
regulatory  flexibility  analysis  for  this 
rulemaking.  DOf]  has  transmitted  tin; 
certification  and  siq)portiug  statement 
of  factual  basis  to  the  (3iief  Oouu.sel  for 
Advocacy  of  the  .SHA  for  niview  under 
5  IJ..S.(:.  '()()5(1)). 

(>'.  Jieview  Under  the  Petfunwork 
Heduction  Act  oj  Itltth 

Mauufactunirs  of  rcifrigerators, 
r(!frig(;rator-fr(!e/.er.s,  and  fre(;/.(!rs  must 
certify  to  DOE  that  their  products 
cf)mply  with  any  a])plicat)le  energy 
cou.servation  standards.  In  certifying 
(;om])liance,  manufacturers  must  test 
their  j)roduct.s  according  to  the  DOE  test 
procedures  for  refrigerators,  refrigerator- 
freezers,  and  freiizers,  including  any 
amendments  adopted  for  tho.se  test 
jirocedures.  DOE  has  estahli.shed 
regulations  regarding  the  certification 
and  recordkeeping  requirements  for  all 
covered  consumer  products  and 
commercial  equipment,  including 
refrigerators,  refrigerator-freezers,  and 
freezers.  76  FR  12422  (March  7,  2011). 
The  collection-of-information 
requirement  for  the  certification  and 
recordkeeping  is  subject  to  review  and 
approval  by  OMB  under  the  Paperwork 
Reduction  Act  (PRA).  This  requirement 
has  been  approved  by  OMB  under  OMB 
control  number  1910-1400.  Public 
reporting  burden  for  the  certification  is 
estimated  to  average  20  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 

D.  Review  Under  the  National 
Environmental  Policy  Act  of  1969 

DOE  is  amending  its  test  procedure 
for  refrigerators,  refrigerator- freezers, 
and  freezers.  DOE  has  determined  that 
this  rule  falls  into  a  class  of  actions  that 
are  categorically  excluded  from  review 
under  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4321,  et 


seq.)  and  DOE’s  implementing 
regulations  at  10  CFR  part  1021. 
Specifically,  this  rule  amends  an 
existing  ride  without  affecting  the 
amount,  quality  or  di.strihution  of 
energy  usage,  and,  therefore,  will  not 
result  in  any  environmental  impacts. 
Thus,  this  rulemaking  is  covered  by 
Categorical  Kixclusion  A5  under  10  (;FK 
part  1021,  .sul)])art  D,  which  aj)j)lie.s  to 
any  rulemaking  that  int(!rpr(!t.s  or 
I'linends  an  (jxisting  ruh;  without 
chaugiug  th(!  environinental  (diect  of 
that  rule.  Accordingly,  lunther  an 
environnumtal  a.sse.ssnumt  nor  an 
environmental  iin])act  .statement  is 
nupiired. 

E.  Review  Under  Exeentive  Order  13192 

k;x(!cutive  Order  13132,  “Federalism,” 
64  FK  43255  (August  4,  1999)  imposes 
c(!rtaiu  nujuinnueuts  on  agencies 
formulating  and  im])lemeuting  ])olici(!.s 
or  rc'gulations  that  pr(;enq)l  State  law  or 
that  have  Fciderali.sm  implications.  The 
Executive  Order  recpiires  agencies  to 
examine  the  constitutional  and  .statutory 
authority  .sup})orting  any  action  that 
would  limit  the  policymaking  discretion 
of  the  States  and  to  carefully  assess  the 
necessity  for  such  actions.  The 
I'ixecutive  Order  also  requires  agencies 
to  have  an  accountable  proce.ss  to 
ensure  meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  Federali.sm  implications.  On 
March  14,  2000,  DOE  publi.shed  a 
.statement  of  policy  describing  the 
intergovernmental  consultation  proce.ss 
it  will  follow  in  the  development  of 
.such  regulations.  65  FR  13735.  DOE 
examined  this  final  rule  and  determined 
that  it  will  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  EPCA 
governs  and  prescribes  Federal 
preemption  of  State  regulations  as  to 
energy  conservation  for  the  products 
that  are  the  subject  of  this  final  rule. 
States  can  petition  DOE  for  exemption 
from  such  preemption  to  the  extent,  and 
based  on  criteria,  set  forth  in  EPCA.  (42 
U.S.C.  6297(d))  No  further  action  is 
required  by  Executive  Order  13132. 

F.  Review  Under  Executive  Order  12988 

Regarding  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  “Civil  Justice 
Reform,”  61  FR  4729  (Feb.  7,  1996), 
imposes  on  Federal  agencies  the  general 
duty  to  adhere  to  the  following 
requirements;  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
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regulations  to  minimize  litigation;  (3) 
provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard;  and  (4)  promote  simplification 
and  hurden  reduction.  Section  3(1))  of 
fixecutive  Order  129HH  specifically 
recjuires  that  fixecutive  agencies  make 
every  reasonable  effort  to  ensure  that  the 
regulation:  (1)  Olearly  sj)ecifies  the 
])reemptive  effect,  if  any;  (2)  clearly 
sjujcifies  any  effect  on  existing  Federal 
law  or  regulation;  (3)  provides  a  clear 
legal  standard  for  affected  conduct 
while  promoting  simplification  and 
hurden  reduction;  (4)  s])ecifies  the 
retroactive  effect,  if  any;  (3)  adecpiately 
defines  key  terms;  and  ((i)  addre.s.ses 
other  imj)ortant  issues  affecting  clarity 
and  general  draftsmanship  under  any 
guidelines  issued  hy  the  Attorney 
(ieneral.  Section  3(c)  of  Isxecutive  Order 
12t)hH  re()uires  Fxecntive  agencies  to 
review  regulations  in  light  of  applicable 
.standards  in  sections  3(a)  and  3(1))  to 
determine  whether  they  are  met  or  it  is 
imreasonahle  to  meet  one  or  more  of 
them.  DOF  has  comj)leted  the  nujuired 
review  and  determined  that,  to  the 
extent  permitted  hy  law,  this  final  rule 
meets  the  relevant  standards  of 
Fxec:utive  Order  1 2‘)8tt. 

(j.  lUiview  Under  the  Unfunded 
Mandates  Heforin  Aet  of  1995 

Title  11  of  the  Unfunded  Mandates 
Reform  Act  of  199.3  (UMRA)  requires 
each  h’ederal  agency  to  assess  the  effects 
of  Federal  regulatory  actions  on  State, 
local,  and  Tribal  governments  and  the 
private  sector.  Public  Law  104-4,  sec. 

201  (codified  at  2  IJ.S.C.  1531).  For  a 
regulatory  action  resulting  in  a  rule  that 
may  cause  the  expenditure  by  State, 
local,  and  Tribal  governments,  in  the 
aggregate,  or  by  the  private  sector  of 
$100  million  or  more  in  any  one  year 
(adjusted  annually  for  inflation),  section 

202  of  UMRA  requires  a  Federal  agency 
to  publish  a  written  statement  that 
estimates  the  resulting  costs,  benefits, 
and  other  effects  on  the  national 
economy.  (2  U.S.C.  1532(a),  (b))  Tbe 
UMRA  also  requires  a  Federal  agency  to 
develop  an  effective  process  to  permit 
timely  input  by  elected  officers  of  State, 
local,  and  Tribal  governments  on  a 
proposed  “significant  intergovernmental 
mandate,”  and  requires  an  agency  plan 
for  giving  notice  and  opportunity  for 
timely  input  to  potentially  affected 
small  governments  before  establishing 
any  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  On  March  18, 1997,  DOE 
published  a  statement  of  policy  on  its 
process  for  intergovernmental 
consultation  under  UMRA.  62  F’R 
12820;  also  available  at  http:// 

en  ergy.gov/gc/office-gen  eral-counsel. 


DOE  examined  tbis  final  rule  according 
to  UMRA  and  its  statement  of  policy 
and  determined  that  the  ride  contains 
neither  an  intergovernmental  mandate, 
nor  a  mandate  that  may  result  in  the 
expenditure  of  $100  million  or  more  in 
any  year,  so  these  reipiirements  do  not 
apply. 

II.  Iteview  Under  the  'I’reasurv  and 
Ueneral  Uoverninent  Apf)ropriations 
Aet,  1999 

.Section  (>54  of  the  Treasury  and 
Ueneral  Uoverninent  A|)proprialions 
Act,  l‘)99  (I’ub.  L.  105-277)  reipiires 
I'ederal  agencies  to  i.ssue  a  Family 
Policymaking  A.s.se.ssment  for  any  rule 
that  may  affect  family  well-being.  This 
final  rule  will  not  have  any  im])act  on 
the  antononiy  or  integrity  of  the  family 
as  an  institution.  Accordingly,  DOE  has 
concluded  that  it  is  not  necessary  to 
prepare  a  I'ainily  Policymaking 
A.s.se.ssment. 

I.  Iteview  Under  Executive  Order  12(>3() 

DOE  has  determined,  under  Executive 
Order  12630,  “Uovernmental  Actions 
and  Interference  with  Uonstitutionally 
Protected  Property  Rights,”  53  FR  8859 
(March  18,  1988),  that  this  regulation 
will  not  result  in  any  takings  that  might 
re(]uire  cornpen.sation  under  the  Fifth 
Amendment  to  the  U.S.  Cion.stitution. 

/.  Iteview  Under  the  Treasury  and 
Ueneral  Uoverninent  Appropriations 
Aet,  2001 

Section  515  of  the  Treasury  and 
Ueneral  Uovernment  Appropriations 
Act,  2001  (44  U.S.C.  3516  note)  provides 
for  agencies  to  review  most 
disseminations  of  information  to  the 
public  under  guidelines  established  by 
each  agency  pursuant  to  general 
guidelines  issued  by  OMB.  OMB’s 
guidelines  were  published  at  67  FR 
8452  (Feb.  22,  2002),  and  DOE’s 
guidelines  were  published  at  67  FR 
62446  (Oct.  7,  2002).  DOE  has  reviewed 
this  final  rule  under  the  OMB  and  DOE 
guidelines  and  has  concluded  that  it  is 
consistent  with  applicable  policies  in 
those  guidelines. 

K.  Review  Under  Executive  Order  13211 

Executive  Order  13211,  “Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use,”  66  FR  28355  (May 
22,  2001),  requires  Federal  agencies  to 
prepare  and  submit  to  OMB  a  Statement 
of  Energy  Effects  for  any  significant 
energy  action.  A  “significant  energy 
action”  is  defined  as  any  action  by  an 
agency  that  promulgated  or  is  expected 
to  lead  to  promulgation  of  a  final  rule, 
and  that:  (l)(i)  is  a  significant  regulatory 
action  under  Executive  Order  12866,  or 


any  .successor  order;  and  (ii)  is  likely  to 
have  a  significant  adverse  effect  on  the 
.supply,  di.stribution,  or  use  of  energy;  or 
(2)  is  de.signated  by  tbe  Administrator  of 
OIRA  as  a  .signific;ant  energy  action.  For 
any  significant  energy  action,  tbe  agency 
mu.st  give  a  detailed  .statement  of  any 
.'idverse  effef:t.s  on  energy  siqijily, 
di.stribution,  or  use  if  the  regulation  is 
implemented,  and  of  reasonable 
alternatives  to  the  action  and  their 
exjiected  benefits  on  energy  supply, 
distribution,  and  u.se. 

This  regulatory  action  is  not  a 
significant  regulatory  action  under 
I'ixecutive  Order  128t>t).  Moreover,  it 
would  not  h.ive  a  significant  adverse 
effect  on  the  supply,  di.stribution,  or  n.se 
of  energy,  nor  has  it  been  designated  as 
a  significant  energy  action  by  the 
Administrator  of  OIRA.  Therefore,  it  is 
not  a  significant  energy  action,  and, 
accordingly,  DOl'i  has  not  jirepared  a 
Statement  of  Energy  Effects. 

L.  Iteview  Under  Section  32  of  the 
Eederal  Energy  Administration  Aet  of 
1974 

Under  .section  391  of  the  Department 
of  Energy  Organization  Act  (Fnh.  L.  95- 
<)1;  42  U'.S.U.  7101),  DOE  mu.st  comply 
with  section  32  of  the  Federal  Energy 
Administration  Act  of  1974,  as  amended 
hy  the  Federal  Energy  Admini.stration 
Authorization  Act  of  1977.  (15  U.S.Ci. 
788;  FEAA)  Section  32  o.s.sentially 
jirovides  in  relevant  part  that,  where  a 
proposed  rule  authorizes  or  requires  use 
of  commercial  standards,  the  notice  of 
proposed  rulemaking  must  inform  the 
public  of  the  use  and  background  of 
sucb  standards.  In  addition,  section 
32(c)  requires  DOE  to  consult  with  the 
Attorney  General  and  the  Chairman  of 
the  Federal  Trade  Commission  (FTC) 
concerning  the  impact  of  the 
commercial  or  industry  standards  on 
competition. 

The  proposed  modifications  to  the 
test  procedures  addressed  by  this  action 
incorporate  testing  methods  contained 
in  certain  sections  of  the  commercial 
standards,  AHAM  Standards  HRF-1- 
1979  and  HRF-1-2008.  DOE  has 
evaluated  these  two  versions  of  this 
standard  and  is  unable  to  conclude 
whether  it  fully  complies  with  the 
requirements  of  section  32(b)  of  the 
FEAA  (j.e.  whether  it  was  developed  in 
a  manner  that  fully  provides  for  public 
participation,  comment,  and  review.) 
DOE  has  consulted  with  both  the 
Attorney  General  and  the  Chairman  of 
the  FTC  about  the  impact  on 
competition  of  using  the  methods 
contained  in  these  standards  and  has 
received  no  comments  objecting  to  their 
use. 
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M.  (kmgWHskmal  Notification 

A.s  roqiiirod  by  5  II.S.C,.  HOI,  I)(3K  will 
rojKjrt  to  Ciongross  on  the  promulgation 
of  this  rule  before  its  effective  date.  'I'he 
report  will  state  that  it  has  been 
determined  that  the  rule  is  not  a  “major 
rule”  as  defined  by  5  IJ.S.G.  804(2). 

N.  Approval  of  the  Office  of  the 
Secretary 

The  Secretary  of  Energy  has  approved 
publication  of  this  final  rule. 

List  of  Subjects 

10  CFR  Part  429 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Energy  conservation. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  430 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Energy  conservation. 
Household  appliances.  Imports, 
Incorporation  by  reference. 
Intergovernmental  relations.  Small 
businesses. 

Issued  in  Washington,  DC,  on  April  10, 
2014. 

Kathleen  B.  Hogan, 

Deputy  Assistant  Secretary  for  Energy 
Efficiency,  Energy  Efficiency  and  Henewahle 
Energy. 

For  the  reasons  stated  in  the 
])reamhle,  DOE  amends  ])arts  429  and 
439  of  Cihapter  11  of  Title  19,  (iode  of 
federal  Regulations  as  .set  forth  below: 

PART  429— CERTIFICATION, 
COMPLIANCE,  AND  ENFORCEMENT 
FOR  CONSUMER  PRODUCTS  AND 
COMMERCIAL  AND  INDUSTRIAL 
EQUIPMENT 

■  1 .  I'he  authority  citation  for  part  42t) 
continiKis  to  read  as  follows: 

Aiilliorily:  42  II. .SC,  021(1  (.:il7. 

■  2.  Section  429. 14  is  anuuided  by 
adding  |)aiagraph  (a)(.'t),  and  by  mvising, 
paiag,iaph.s  (h)(2)  and  (h)(3)  to  otad  a.s 
lollows: 

§  429. 1 4  RuHidonllnl  rutrlqorntorH, 
rolrlqomlor-froo/oru  and  froo/oru. 

(a)  *  ‘  * 

(.3)  rlie  value  ol  total  leli  igeialed 
voinme  oi  a  ha;n(.  inodid  ii'poited  in 
at.coidance  with  paiiig,oqili  |h)(!9  oi  this 
.section  .shall  he  the  ine.in  ol  the  total 
odtigeiated  volnine.s  measnmd  lot  each 
le.stt’d  noil  ol  Ihe  basic  mod(!l  oi  llii! 
total  tell  igei aliid  vohnne  oi  tin!  basic 
modt’l  as  calculated  in  accoidanct;  with 
f,429.72.(c). 


(2)  Pursuant  to  §  429.12(h)(13),  a 
certific:ation  report  shall  include  the 
following  public  product-specific 
information:  The  annual  energy  use  in 
kilowatt  hours  per  year  (kWh/yr);  the 
total  refrigerated  volume  in  cubic  feet 
(ft'^);  and  the  adjusted  total  volume  in 
cubic  feet  (ft-^). 

(3)  Pursuant  to  §  429.12(h)(13),  a 
certification  report  shall  include  the 
following  additional  product-specific 
information:  whether  the  basic  model 
has  variable  defrost  control  (in  which 
case,  manufacturers  must  also  report  the 
values,  if  any,  of  CTc  and  CTm  (For  an 
example,  see  section  5. 2. 1.3  in  appendix 
A  to  subpart  B  of  19  CFR  part  439)  used 
in  the  calculation  of  energy 
consumption),  whether  the  basic  model 
has  variable  anti-sweat  heater  control 
(in  which  case,  manufacturers  must  also 
report  the  values  of  heater  Watts  at  the 
ten  humidity  levels  (5%,  15%,  25%, 
35%,  45%,  55%,  65%,  75%,  85%,  and 
95%)  used  to  calculate  the  variable  anti¬ 
sweat  heater  “Correction  Factor”),  and 
whether  testing  has  been  conducted 
with  modifications  to  the  standard 
temperature  sensor  locations  specified 
by  the  figures  referenced  in  section  5.1 
of  appendices  Al,  Bl,  A,  and  B  to 
suhpart  B  of  19  CFR  part  439. 

■  3.  Add  §  429.72  to  read  as  follows: 

§  429.72  Alternative  methods  for 
determining  non-energy  ratings. 

(a)  Genera].  Where  §429.14  through 
§429.54  authorize  the  use  of  an 
alternative  method  for  determining  a 
jjhysical  or  oj)erating  characteristic 
other  than  the  energy  consunqdion  or 
(dficiency,  such  charactciristics  must  he 
determined  (uther  by  testing  in 
ticcordance  with  the  ap])licahle  test 
procedure  and  a])])lying  I  In;  spcicil  nul 
sampling  ])lan  provi.sions  estahlisluul  in 
Ihose  s(H:tions  or  as  de.scrihed  in  tlx; 
a|)propriate  prod  net -S|)ecific  paragra|)h 
below.  In  all  cases,  Ihe  compiiler-aided 
design  (CAD)  models,  m(!asm'emenl.s, 
and  caicnialions  used  to  delennine  the 
lating  fill  the  physical  in  opeiating 
eliaracterist ii:  shall  he  retained  as  pait  iil 
the  test  leeinils  nnileilying  the 
eerlilieatiiin  iil  Ihe  hasii:  iniiilel  in 
ai:i;in  ilaiiee  with  §  429.7  I . 

(h|  i'cuting.  IKe.sei  vedl 
(i.)  Ursitlfiit  iai  irfi  iyriatois, 
reh  leritiloi  li  rr/.em,  niid  li  rr/.ri;;.  The 
liilal  1  ell  igeialed  viiinnie  iil  a  hasii: 
niuilel  III  leli  ig,eialin  ,  leli  ig,eialin 
liee/.ei ,  in  liee/.ei  may  he  delerniiiied  by 
pel  III!  niing,  a  ealcnialiini  iil  the  viiinnie 
based  npini  einnpiiler  aided  desig,ii 
((  iA  I ))  nil  iilel.s  III  I  lie  lia.sii.  mi  id  el  in  I  ieii 
III  pliysieal  mea.smemenls  iil  a 
priiilni  liini  unit  iil  the  basic  iniidel.  Any 
value  III  total  leli  ij’eialed  viiinnie  iil  a 
basic  mi  III  el  re  pin  ted  to  I )(  )l'i  in  a 


certification  of  conq)liance  in 
accordance  with  §429. 14(h)(2)  must  he 
calculated  using  the  C.AD-derived 
volume(s)  and  the  applicable  jmivisions 
in  the  test  procedures  in  19  CT’R  part 
439  for  measuring  voinme,  and  must  be 
within  two  percent,  or  9.5  cubic  feet  (9.2 
cid)ic  feet  for  compact  products), 
whichever  is  greater,  of  the  volume  of  a 
production  unit  of  the  basic  model 
measured  in  accordance  with  the 
applicable  test  procedure  in  19  CFR  part 
439. 

■  4.  Add  §  429.134  to  read  as  follows: 

§429.134  Product-specific  enforcement 
provisions. 

(a)  General.  The  following  provisions 
apply  to  assessment  and  enforcement 
testing  of  the  relevant  products. 

(b)  Refrigerators,  refrigerator- freezers, 
and  freezers —  (1)  Verification  of  total 
refrigerated  volume.  The  total 
refrigerated  volume  of  the  basic  model 
will  be  measured  pursuant  to  the  test 
requirements  of  19  CFR  part  439  for 
each  unit  tested.  The  results  of  the 
measurement (s)  will  be  averaged  and 
compared  to  the  value  of  total 
refrigerated  volume  certified  by  the 
manufacturer.  The  certified  total 
refrigerated  volume  will  be  considered 
valid  only  if: 

(1)  The  measurement  is  within  two 
percent,  or  9.5  cubic  feet  (9.2  cubic  feet 
for  compact  products),  whichever  is 
greater,  of  the  certified  total  refrigerated 
volume,  or 

(ii)  The  measurement  is  greatin-  than 
the  certified  total  refrigerated  volume. 

(A)  If  the  certified  total  refrigerated 
volume  is  found  to  he  valid,  the 
certified  adjusted  total  volume  will  hi; 
used  as  the  basis  for  calcidation  of 
maximum  allowed  energy  use  for  the 
basic  model. 

(B)  If  Ihe  certified  total  refrigerated 
volume  is  foiiud  to  he  invalid,  the 
average  measured  adjusted  total  volume 
will  serve  a.s  the  basis  for  calculation  of 
maximum  allowed  energy  use  liir  the 
tested  basic  miidel. 

(2)  lest  foi  inodids  with  two 

I  tnnpin  tnnuds,  cai  h  having  its  own 
nsri  opmihlf  Irinpenil inr  roidrnl  Tlie 
le.sl  ilesci  iheil  in  .serliiiii  3.3  iil  tin; 
iippliealile  lest  priii.eiliin;  liii 
leli  igeialiii.s  iii  i el rigerali ir  liee/.ers  in 
iippeiiilix  A  III  siilipail  It  ol  19  (  il'K  pail 
4.39  sliall  he  ii.seil  loi  all  iiiiil.s  ol  a  le.sleil 
basil,  model  lieioie  I )(  )l'!  makes  a 
ilelei  iiiiiialioii  ol  mim  oiiipliam.e  willi 
I espei:l  In  I  lie  liasii :  model 

PART  43(T  ENERGY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

■  Ii.  The  aiil III II  il  y  i:i lal ion  loi  pai  I  4  39 
l  oiiliuues  III  read  as  lollows: 


4  A 
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Aiilhorily:  42  ll.S.C.  (1201 -(vU)!);  2H  D.S.C. 
24(i1  noto. 

■  (>.  Section  430.2  i.s  amended  hy 
revi.singthe  definition  of  “compact 
refrigerator/refrigerator- freezer/freezer” 
to  read  as  follows: 

§430.2  Definitions. 

***** 

Compact  refrigerator/refrigerotor- 
freezer/ freezer  means  any  refrigerator, 
refrigerator-freezer  or  freezer  with  a  total 
refrigerated  volume  of  less  than  7.75 
cuhic  feet  (220  liters).  (Total  refrigerated 
volume  shall  be  determined  using  the 
applicable  test  procedure  appendix 
prescribed  in  subpart  B  of  this  part.) 
***** 

■  7.  Section  430.3  is  amended  by  adding 
paragraph  (e)  to  read  as  follows; 

§430.3  Materials  incorporated  by 
reference. 

***** 

(e)  AS/NZS.  Australian/New  Zealand 
Standard,  GPO  Box  476,  Sydney  NSW 
2001,  (02)  9237-6000  or  (12)  0065-4646, 
or  go  to  www.standards.org.au/ 
Standards  New  Zealand,  Level  10  Radio 
New  Zealand  House  144  The  Terrace 
Wellington  6001  (Private  Bag  2439 
Wellington  6020),  (04)  498-5990  or  (04) 
498-5991 ,  or  go  to 
www.standards.co.nz. 

(1)  AS/NZS  4474.1:2007,  Ihirformance 
of  1  lou.sehold  Klectrical  Appliances — 
Refrigerating  Appliances;  Part  1:  luiergy 
('onsum])tion  and  Performance,  Second 
edition,  published  August  15,  2007,  IBR 
aj)prc)V(!d  for  Apjxmdix  A  to  Suhj)art  B. 

(2)  I  Reserved! 

***** 

■  8.  Section  430.23  is  amended  by 
revising  |)aragraphs  (a)(10)  and  (t))(7)  to 
read  as  follows: 

§  430.23  Test  procedures  for  the 
measurement  of  energy  and  water 
consumption. 

A  A  A  A  A 

(a)  *  ;  * 

( Id)  I'lie  lollowing  principli;.*:  ot 
iiilerprelat ion  .slioiild  he  applied  In  llie 
le;;l  procediiie.  'I'lie  inhait  ol  llie  laieigy 
le.sl  |irii(  ediire  is  lo  siiiiidale  lypi)  al 
iiioiii  I :oiid it  ioii.'i  (approximalcly  '/() 

(’.'.I  "(  !|)  with  door  opoiii  iig.s  liy  lesi  iiig 
al  90  "(  3  willioiil  door 

o|ii!iiiii).’,.‘i.  I'ixcepI  lor  opia  al  i iig, 

(  liaiai.leri.slii.s  lhal  aio  aiiecled  hy 
aiiiliinni  leiiipiaiiliiie  (loi  oxaiiiple, 

(  otiipi (•s.soi  piai.eni  iim  lime),  llie  iiiiil, 
wlaai  lesled  iimlei  Ihisle.'il  pro<.<*diiie, 
shall  ojieiale  in  a  iiiaiiiiei  i!(|iii vahail  lo 
Ihe  mill  ill  lypical  loom  < .omi il  ions. 

(i)  I'lie  ema)>,y  used  hy  Ihe  nnil  shall 
he  cah.nlaled  when  a  i .a h  n lal ion  is 
provided  hy  Ihe  le.sl  procedure.  I'ai(a)’,y 
consiimiii)’,  coiiiponenls  lhal  operale  in 


typical  room  conditions  (including  as  a 
residt  of  door  o])ening.s,  or  a  function  of 
humidity),  and  that  are  not  exempted  by 
this  test  procedure,  shall  oj)erato  in  an 
ecjuivalent  manner  during  energy  testing 
under  this  tost  procedure,  or  he 
accounted  for  by  all  calculations  as 
provided  for  in  the  test  procedure. 
Examples; 

(A)  Energy  saving  features  that  are 
designed  to  operate  when  there  are  no 
door  openings  for  long  periods  of  time 
shall  not  be  functional  during  the 
energy  test. 

(B)  The  defrost  heater  shall  neither 
function  nor  turn  off  differently  during 
the  energy  test  than  it  would  when  in 
typical  room  conditions.  Also,  the 
product  shall  not  recover  differently 
during  the  defrost  recovery  period  than 
it  would  in  typical  room  conditions. 

(C)  Electric  heaters  that  would 
normally  operate  at  typical  room 
conditions  with  door  openings  shall 
also  operate  during  the  energy  test. 

(D)  Energy  used  during  adaptive 
defrost  shall  continue  to  be  tested  and 
adjusted  per  the  calculation  provided 
for  in  this  test  procedure. 

(ii)  DOE  recognizes  that  there  may  be 
situations  that  the  test  procedures  do 
not  completely  address.  In  such  cases,  a 
manufacturer  must  obtain  a  waiver  in 
accordance  with  the  relevant  provisions 
of  10  OER  part  430  if: 

(A)  A  j)roduct  contains  energy 
consuming  components  that  operate 
differently  during  the  jmiscrihed  te.sting 
than  they  would  during  re])re.sentative 
average  i:onsumer  use  and 

(B)  Ajiplying  tlu;  j)rescrihed  test  to 
that  |)roduct  would  (wahiate  it  in  a 
manner  thiit  is  nnrepre.simtativi;  of  its 
IriH!  energy  consumption  (thereby 
providing  materially  inaccurate 
conijiarative  data). 

(h)  *  *  * 

(7)  The  following  principles  of 
inlerprelalion  .should  he  applied  to  Ihe 
tnsl  procedure.  The  inleni  ol  the  energy 
test  procedure  is  lo  simidale  lypical 
room  conditions  (approximately  '/!)  “E 
(2  1  "( i))  with  door  openings  hy  testing, 
a  I  91)  "I''  (32.2  "( i)  withoiil  door 
openiiig.s.  I'ixccpI  lor  operating 
I  liai  acleri.sl  ic.s  lhal  are  altecled  hy 
amhieni  lemperal ore  ( ioi  example, 

(  ompiessor  perceiil  rim  lime),  Ihe  imil, 
when  tested  under  llii.s  lest  piocediire, 
shall  operale  in  a  maiiner  eijiii valeiil  lo 
the  nnil  in  lypii.al  loom  (.ondilions. 

(i)  The  energ,y  used  hy  Ihe  nnil  shall 
he  cah.nlaled  when  a  cah.nlalion  i.s 
|novided  hy  Ihe  test  piocednre.  I'!nerg,y 
i.on.snming,  coniponenl.s  lhal  operale  in 
I  y  pi(.al  room  coin!  i  I  ions  ( ini  .1  nd  i  ng,  as  a 
lesiill  ol  door  opening,;;,  or  a  Innclion  ol 
hnniidilyl,  and  lhal  aie  nol  exempted  hy 
this  lesi  |irocednre,  .shall  operale  in  an 


ecjuivalent  manner  during  energy  testing 
under  this  test  procedure,  or  he 
accounted  for  hy  all  calculations  as 
j)rovided  for  in  the  test  procedure, 
hixamples: 

(A)  Energy  saving  features  that  are 
designed  to  operate  when  there  are  no 
door  openings  for  long  periods  of  time 
shall  not  he  functional  during  the 
energy  test. 

(B)  The  defrost  heater  shall  neither 
function  nor  turn  off  differently  during 
the  energy  test  than  it  would  when  in 
typical  room  conditions.  Also,  the 
product  shall  not  recover  differently 
during  the  defrost  recovery  period  than 
it  would  in  typical  room  conditions. 

(C)  Electric  heaters  that  would 
normally  operate  at  typical  room 
conditions  with  door  openings  shall 
also  operate  during  the  energy  test. 

(D)  Energy  used  during  adaptive 
defrost  shall  continue  to  be  tested  and 
adjusted  per  the  calculation  provided 
for  in  this  test  procedure. 

(ii)  DOE  recognizes  that  there  may  be 
situations  that  the  test  procedures  do 
not  completely  address.  In  such  cases,  a 
manufacturer  must  obtain  a  waiver  in 
accordance  with  the  relevant  provisions 
of  10  CFR  part  430  if: 

(A)  A  product  contains  energy 
consuming  components  that  operate 
differently  during  the  prescribed  testing 
than  they  would  during  representative 
average  consumer  use  and 

(B)  Applying  the  prescribed  test  to 
that  juoduct  would  evaluate  it  in  a 
manner  that  is  unrepre.sentative  of  its 
true  energy  con.sum|)tion  (thereby 
providing  materially  inaccurate 
comparative  data). 
***** 

■  9.  Appendix  A  to  siihpart  B  of  |)art 
430  is  amended: 

■  a.  By  revising  Ihe  intiodnctory  text; 

■  h.  In  seel  ion  I .  Deli  nil  ions,  hy; 

■  i.  Kedesignal  ing  section  l.lttas  l.2(>; 

■  ii.  Kedesignating  section  I .  I  7  as  1.25; 

■  iii.  Keditsignaling  sitclion  I.IOas  l.2.'i; 

■  iv.  Kedesignaling  .section  1  . 1.5  as  1.21; 

■  V.  Kede.signal  ing  sect  ion  I .  I  4  a.s  1.2.0; 

■  vi.  Kode.sigiialing  .sei.lion  I .  I  3  a.s  1.19; 

■  vii  l\‘ede.signaling.seclion  I .  I  2.  as  l  .lli 

■  viii  Kedesignaling,  .section  III  a.s 
I  1.3; 

■  i  X .  K’ede.signal  i  ng  .seel  ion  I .  I II  a.s  I  I 

■  X  .  Kede.sig,nal  ing,  .sel  l  ion  1 .9  ;is  I  I  I 
and  levi.sing,  the  newly  de.sig,naled 
.seel ion  III, 

■  X  i .  Kedesig, mil  i  ng  .seel  ion  I  .8  as  III); 

■  X  i  i  K‘ede.si[’, mil  ing,  .seel  ion  l  .'/a.s  1.9; 

■  xiv.  Kedesig, mil i ng, .seel ion  l.lia.s  I.'/; 

■  XV.  Kede.si)>,mil  ill)',  sei  I  ion  I  !>  as  I  Ii; 

■  X  vi.  Adding,  seel  ions  I  li,  18,  114, 

1  11),  117,  118,  1 .22.  and  I  24; 

■  1.  In  section  2.  l  e.sl  ( iondilions,  hy; 

■  i  Kevising,  seel  ions  2.  1 , 2.2,  and  2.8; 
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■  ii.  Adding  sections,  2.1.1,  2.1.2,  2.1.3, 
and  2.11; 

■  d.  In  section  3.  Test  Control  Setting, 
by: 

■  i.  Revising  section  3.2.1; 

■  ii.  Revising  Tables  1  and  2; 

■  iii.  Adding  section  3.3; 

■  e.  In  section  4.  Test  Period,  by: 

■  i.  Revising  sections  4.1, 4.2,  4. 2. 1.1, 
and  4.2.3; 

■  ii.  Adding  sections  4. 2. 3.1 , 4. 2. 3. 2, 

4. 2. 3. 3,  4. 2. 3. 4,  4. 2. 3.4.1,  and  4.2. 3.4. 2; 

■  f.  In  section  5.  Test  Measurements,  by 
revising  sections  5.1,  5.1.1,  5.1.2, 

5. 2. 1.3,  5. 2. 1.4,  and  5.3; 

■  g.  In  section  6.  Calculation  of  Derived 
Results  from  Test  Measurements,  by: 

■  i.  Revising  sections  6.2,  6.2.1, 6.2.2, 

6.2. 2.1,  and  6.2. 2. 2; 

■  ii.  Adding  .section  6. 2. 2. 3. 

Tbe  additions  and  revisions  read  as 
follows: 

Appendix  A  to  Subpurl  B  of  Part  430 — 
Uniform  Test  Method  for  Measuring  the 
Knergy  Consiiinplion  (d  Kleciric 
Kelrigeralors  and  Kleciric  Kefrigeralor- 
Kree/.tirs 

I  l(tgi  lining  (III  ,Sit|il(iinli(ii  I  fi,  ?.(l  I  '1 ,  1 1  in  InsI 
|ii(i(.nilniiis  in  ii|i|>nnilix  A  iniisl  lin  ii.snil  In 
ilnlnnninn  i.(ini|iliinn:n  willi  nnnigy 
1  iinsnrviilliin  lilinidin ils  Ini  mil  ii'niiilni;,  inid 
mil  igniiilnl  Imn/.noi  I'l  ini  In  .‘>n|ilninlini  lli, 

'.Ml  M  ,  mill  1 1  dm  I  nmi  i.  iiiii  y  i  nnt  in  iin  In  iiMt 
ii|i|inndiH  A  I  ni  niiiy  nini  I  In  iii.n  ii|i|MindiK  A 
niiily  In  t.linw  <  nin|iliiini  n  willi  llin 
:  :n|iliiiiilini  III,  '.Ml  I ‘t  nnnigy  i  niiMii  viil  inn 
i.liindmdi.  Miinnim  liimiii  miii.l  iiiiii  ii  Miigjii 
ii|i|iiindix  Ini  nil  m|imi;iinlnl  inni;  id  iiniiigy  iii.n 
nl  II  liiinii  mndiil.  ini  liidiii)’  i  iiililii  iitinnii  nl 

I  nni|diiini  n,  iind  iniiy  nnt  nun  ii|i|inndix  A  I 
Ini  I  nilinn  m|  ii  ni.niitiil  innii  iind  ii|i|inndix  A 
Ini  nllini  m|imiinnliil  mill:. 

/  /Ic/mi/lnii'. 

I  1.  "A.'i/N/.;: 'Id'I'/d  I  ;miO'/"  niniin.'; 

Aiii:liiiliiin/Nnw  '/.nidiind  .Miindiiid 
ddd'/d  I  /IIO'/,  I’m  Ini  niinii  n  nl  linininlinld 
nincli  icid  n|i|diiini.n<;  Knii  i)>,nint  ing, 
ii|i|diiini:n!i,  I'liil  I :  l‘!nnr)'y  i  niifiinn |il inn  iind 
|)ni  Ini  nnincn.  ( Inly  .snclinns  nl  A.S/N/.S 
I'l't’/'l.  I  :X0I)'/  (incni  |iniiiln(l  liy  minmncn;  snn 
I)  d.'IO.II)  s|in(:iti(:nlly  mlnmni:n(l  in  llii.s  In.sl 
lirncndnm  iim  purl  nl  lliis  In.sl  |>ini:ndinn.  In 
ciisns  wlinrn  llinin  is  ii  cnidlicl,  llin  lini)’,nng,n 
III  llin  InsI  pincndiirn  in  lliis  iippnndix  Inkns 
pmcnilnncn  nvni  A.S/N/..S  dddXit.  I  :X007. 

*  *  *  *  * 

I  .It  “( IninpInIn  lnin|>nnilni'n  cycin"  inniins 

II  limn  pnrind  dnliiind  liiisnd  npnn  llin  cycling 
(it cninpiirlinnni  Ininpnnilnrn  lliiil  sliirls  wiinn 
llin  c(iin|)iirlmnnl  lnin|innitiirn  is  nl  a 
inaxiiniiin  and  nnds  whnn  llin  c()in|)arlinniit 
lnin|)nratiirn  rntiirns  In  an  nijiiivalniit 
inaxiiiMiin  (within  0.5  ”1’'  ol  thn  starling 
tmnpnratiirn),  having  in  the;  inlnrini  lallon  to 
a  niininuun  and  siih.scujuontly  risen  again  to 
reach  the  second  inaximum.  Alternatively,  a 
complete  temperature  cycle  can  be  defined  to 
.start  when  the  compartment  temperature  is  at 
a  minimum  and  end  when  the  compartment 
temperature  returns  to  an  equivalent 


minimum  (within  0.5  °F  of  the  starting 
temperature),  having  in  the  interim  risen  to 
a  maximum  and  subsequently  fallen  again  to 
reach  the  second  minimum. 
***** 

1.11  “Defrost  cycle  type”  means  a 
distinct  sequence  of  control  whose  function 
is  to  remove  frost  and/or  ice  from  a 
refrigerated  surface.  There  may  be  variations 
in  the  defrost  control  sequence  such  as  the 
number  of  defrost  heaters  energized.  Each 
such  variation  establishes  a  separate  distinct 
defrost  cycle  type.  However,  defrost  achieved 
regularly  during  the  compressor  off-cycles  by 
warming  of  the  evaporator  without  active 
heat  addition,  although  a  form  of  automatic 
defrost,  does  not  constitute  a  unique  defrost 
cycle  type  for  the  purposes  of  identifying  the 
test  period  in  accordance  with  .section  4  of 
this  appendix. 

***** 

1.14  “Ice  .storage  bin"  means  a  container 
in  which  ice  can  he  stored. 
***** 

1 .1  (>  “Mulli|)le-compres.sor”  refrigerator 
or  refrigerator-freezer  means  a  refrigerator  or 
refrigeralor-freezer  with  more  than  one 
(:(im|ii'e.s.soi'. 

1.17  “I’leciMiliiig”  means  iiperaliiig  a 
lelrigeraliiiii  system  heliiie  iiiiliiilion  ol  a 
(lelnisl  cycle  In  leiince  one  or  iiiore 
I  oiii  |iai  I  iiieiil  leiiipei  III  in  ns  sigiiilicinil  I  y 
liiioni  Ilian  II  li"l'|  helow  ils  ininiiniini  ihning, 
slahle  o|iiiiiilion  hitlwnon  ilitliosli. 

I  III  "Km  oviii  y "  iniiiins  opiii III ing  a 
I  nil  igi  II  III  ion  .■■y.'.liini  alliti  I  he  i  oni  I  ns  I  on  ol  a 
iliiliosi  I  yi  III  III  imliice  llin  Innipnialinn  ol 
o  on  III  iiioin  I  OIII  pill  1 11  mills  In  llin 
Innipnialinn  ian|‘n  llial  llin  i  onipai  I  ninnils) 
nxliiliilnil  ilniiii)'  slaliln  opnialion  liniwnnn 

I  lull  I  isl  s 

I  ".Maliln  opnialion  "  innans  opnialion 

allni  sinaily  slain  i  onilil  ions  liavn  linnn 
III  1 1  in  VIM  I  hill  nxi  I  n  1 1 1  n|',  a  n  y  nvnni  s  asi.oi  mind 
w  il  Ii  dull  osI  I  yi  Ins  I  Ini  i  ng,  slaliln  opni  al  ion 

I I  in  a  vni  agn  lain  ol  i  1 1  align  ol  i  i  an  pin  I  ninni 
Innipnialinn  ninsi  nol  nxcnnd  0  (I47.  "l' 

|IMI'/'.!l  "(  !)  pill  I  nil  11  1 1 II  a  1 1  I  OIII  pin  1 11 II II 1 1 
Ininpnialnnis.  .'inch  a  i  alcii lal ion  pniloinind 
loi  I  oinpiii  linniil  Innipniiilinns  al  any  I  wo 
lliniis,  or  lor  any  Iwo  pni  iods  ol  tinin 

I  OIII  pi  isi  ng,  conipliiln  cycins,  dm  ing,  slaliln 
o|iniiil ion  niiisl  ninnI  lliis  ini|iiiiiiinnnl. 

(A)  II  conipailinniil  Iniiipiiriiliinis  do  nol 
cycle,  Ihe  rninvani  caicnial ion  .shall  he  Ihn 
diHei'en(:e  hniwneii  Ihe  liiiiipiiraliires  al  Iwo 
poinis  in  lime  divided  hy  Ihn  dillerencn,  in 
hours,  hiilwneii  lliose  poinis  in  lime. 

(It)  If  coinparlineni  leinperiiliires  cycle  as  a 
resiill  of  compres.sor  cycling  or  oilier  cycling, 
o|ieriilion  orany  syslein  coinponeiil  (e.g.,  a 
daniper,  fan,  or  healer),  Ihe  relevaiil 
calciilalion  shall  he  ihe  dilTereiice  helweeii 
comparlmeiil  lemperaliire  averages  evaluated 
for  whole  com|)res.sor  cycles  or  conqilete 
lem|)eralure  cycles  divided  hy  Ihe  differeiice, 
ill  hours,  between  either  the  starts,  ends,  or 
mid-times  of  the  two  cycles. 
***** 

1.24  “Through-the-door  ice/water 
disjien.sor”  means  a  device  incorporated 
within  the  cabinet,  but  outside  the  boundary 
of  the  refrigerated  space,  that  delivers  to  the 
user  on  demand  ice  and  may  also  deliver 


water  from  within  the  refrigerated  space 
without  opening  an  exterior  door.  This 
definition  includes  dispensers  that  are 
capable  of  dispensing  ice  and  water  or  ice 
only. 

***** 

2.  Test  Conditions 

2.1  Ambient  Temperature  Measurement. 
Temperature  measuring  devices  shall  be 
.shielded  so  that  indicated  temperatures  are 
not  affected  by  the  operation  of  the 
condensing  unit  or  adjacent  units. 

2.1.1  Ambient  Temperature.  The  ambient 
temperature  shall  be  recorded  at  points 
located  3  feet  (91.5  cm)  above  the  floor  and 
10  inches  (25.4  cm)  from  the  center  of  the 
two  sides  of  the  unit  under  test.  The  ambient 
temperature  shall  be  90.0  ±  1 .0  °F  (32.2  1 

0.0  "Cl)  during  the  stabilization  period  and  the 
test  jieriod. 

2.1.2  Ambient  Tenqierature  (Iradieut.  The 
test  room  vertical  ambient  tenqierature 
gradient  in  any  foot  of  vertical  distance  from 
2  inches  (5.1  cm)  above  the  floor  or 
su|)|)(irting  platform  to  a  height  of  I  foot  (30.5 
cm)  ahove  Ihe  lop  of  Ihe  unit  imder  lest  is 
mil  to  exceed  O.li  “F  |iei'  loot  (0.9  "( per 
meter).  The  vertical  aiiihieiil  leiiiperaliire 
g,radieiil  al  liicalioiis  III  inches  (7.!i.4  cm)  mil 
troiii  Ihe  ceiilers  ol  Ihe  Iwo  sides  ol  Ihe  noil 
heiiig  lesleil  is  lo  he  iiiaiiilaiiieil  (lining,  llie 
In.sl.  I'll  (leinoiisliale  llial  lliis  leipiiiemenl 
lia.s  heen  mel.  InsI  (lain  iniisl  nii  Imie 
ineasineinenis  lideii  nsnig  leinpei  nl  in  e 
seiisois  at  loi  alions  III  inches  |7.!>  -I  i  in)  lioin 
llin  I  enlei  ol  llin  Iwo  siiles  ol  llin  mill  nnilni 
InsI  al  liniglilii  nl  on  lies  (!■  I  i  in)  anil  lli 

1  III  I II  IS  pi  I  'I  I  III  I  aliovn  I  lie  I  loin  in 
Mippoiling,  plalloiin  anil  al  a  liniglil  ol  I  loot 
I  III  '■  I  III)  ahovn  llin  iiinl  nmlni  InsI 

.’  I  I  I’lalloiin  A  plalloiin  nnisl  lin  in. nil 
il  llin  llooi  Innipnialinn  ir,  mil  wilinn  I  "I'  |  I  '/ 

'  (  3  ol  llin  mnasninil  aininnni  Ininpnialnin  II 
a  plalloiin  e:  nsnil.  il  is  lo  liavna  soliil  lop 
with  all  siiliis  opnii  loi  an  i  in  nialion 
miilni  nnalli.  anil  ils  lop  shall  nxinnil  al  InasI 
I  lool  (30  !i  I  III)  lieyoml  nai  h  siilii  ami  lioiil 
ol  llin  unit  iniilni  InsI  anil  nxinml  to  llin  wall 
III  llin  I  mil 

(  tpnialiomil  (  ionililions  Tlin  ninl 
nmlni  lest  shall  hn  inslallnil  ami  ils  opnialnig, 
comli  I  ions  inaiiilainnd  in  accoidam.n  with 
IIKI'  I  '/OOM  ( i iicorporalnil  hy  relereiicn;  see 
{)430..'t),  seclioiis  .5.3.2  llir(nig,h  snclioii 
!(.1).5.5  (excl  III  I  ing,  seel  ion  li.5.5.4  ), 

Kxce|ilions  and  clariliciilions  lo  the  cited 
seclioiis  III  I  IKK  I  20011  are  lulled  in  seclions 
2.3  lhr(ing,h  2.11,  ami  li.  I  ol  this  appendix. 

A  A  A  A  A 

2.11  Knar  ( Ileariiiice. 

(a)  (leneral.  The  sjiace  helweeii  Ihe  lowesi 
edge  of  Ihe  rear  plane  of  Ihe  cahinel  and  a 
vertical  surface  (Ihe  lesi  room  wall  or 
simnlaled  wall)  shall  he  Ihe  minimnm 
distance  in  accordance  with  Ihe 
mamifaclurer’s  instruclious,  unless  oilier 
jirovisioiis  of  ihis  section  a))|)ly.  The  rear 
|)hme  shall  he  considered  to  he  the  largiist  Hat 
surface  at  Ihe  rear  of  Ihe  cabinet,  excluding 
features  that  jrrotrude  beyond  this  surface, 
such  as  brackets  or  comjjressors. 

(b)  Maximum  clearance.  The  clearance 
.shall  not  be  greater  than  2  inches  (51  mm) 
from  the  lowest  edge  of  the  rear  plane  to  the 
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vertical  surface,  unless  the  provisions  of 
paragraph  (c)  of  this  section  apply. 

(c)  If  permanent  rear  spacers  or  other 
components  that  protrude  beyond  the  rear 
plane  extend  further  than  the  2  inch  (51  mm) 
distance,  or  if  the  highest  edge  of  the  rear 
plane  is  in  contact  with  the  vertical  .surface 
when  the  unit  is  positioned  with  the  lowest 
edge  of  the  rear  plane  at  or  further  than  the 

2  inch  (51  mm)  distance  from  the  vertical 
surface,  the  appliance  .shall  be  located  with 
the  spacers  or  other  components  protruding 
beyond  the  rear  plane,  or  the  highest  edge  of 
the  rear  plane,  in  contact  with  the  vertical 
surfac:e. 

(d)  Kear-mounted  condensers.  If  the 
])roduct  has  a  flat  rear-wall-mounted 
condenser  (i.e.,  a  rear-wall-m()unted 
coiuhmser  with  all  refrigerant  lube 
cent(!rline.s  within  0.25  inches  (0.4  mm)  f)f 
llu!  comhinser  ])lan(!),  and  the  area  of  the 
conchmser  ])lane  re|)resenls  at  least  25%  of 
tlie  total  area  of  the  niar  wall  of  the  cahiiuit, 
then  tiu!  spacing  to  the  veitical  surface  may 
he  measured  from  the  lowest  edge  of  tin; 
condenser  plane. 

A  A  A  A  A 


2.11  Refrigerators  and  Refrigerator- 
Freezers  with  Demand-Response  Capability. 
Refrigerators  and  refrigerator-freezers  that 
have  a  communication  module  for  demand- 
response  functions  that  is  located  within  the 
cabinet  shall  be  tested  with  the 
communication  module  in  the  configuration 
set  at  the  factory  just  before  shipping. 
***** 

3.  Test  Control  Settings 

3.2  *  *  * 

3.2.1  A  first  test  shall  be  performed  with 
all  compartment  temperature  controls  .set  at 
their  median  position  midway  between  their 
warme.st  and  coldest  settings.  For  mechanical 
control  systems,  (a)  knob  detents  .shall  be 
mechanically  defeated  if  necessary  to  attain 
a  medijin  setting,  and  (b)  the  warme.st  and 
coldest  settings  shall  correspond  to  the 
positions  in  which  the  indicator  is  aligned 
with  control  symbols  indicating  the  warme.st 
and  coldest  s(4ting.s.  For  electronic  control 
systems,  the  test  shall  be  |)erforme(l  with  all 
compai'tinenl  teinperatnrii  controls  set  at  the 
a v(!i'age  of  the  coldest  and  warmest  settings; 
if  tli(ir(i  is  no  sett  ing  e<|nal  to  this  average,  the 
setting  closest  to  the  average  shall  he  used. 

II  there  me  two  such  settings  e(|nallv  close  to 


the  average,  the  higher  of  these  temperature 
control  settings  shall  be  used.  A  second  test 
.shall  be  performed  with  all  controls  set  at 
their  warmest  setting  or  all  controls  set  at 
their  coldest  setting  (not  electrically  or 
mechanically  bypassed).  For  all-refrigerators, 
this  setting  shall  be  the  appropriate  setting 
that  attempts  to  achieve  compartment 
temperatures  measured  during  the  two  tests 
that  bound  (i.e.,  one  is  above  and  one  is 
below)  the  .standardized  temperature  for  all¬ 
refrigerators.  For  refrigerators  and 
refrigerator-freezers,  the  second  test  .shall  be 
conducted  with  all  controls  at  their  coldest 
.setting,  unless  all  compartment  temperatures 
measured  during  the  first  part  of  the  test  are 
lower  than  the  .standardized  temj)erature.s,  in 
which  case  the  second  test  shall  be 
c;onduc;ted  with  all  controls  at  their  wfirme.st 
.s(!tting.  Refer  to  Table  1  of  this  ap])endix  for 
all-refrigerators  or  Table  2  of  this  aj)pendix 
for  refrigerators  with  freezer  cnm|)artments 
and  i'(drigerator-freezers  to  determine  which 
test  results  to  u.se  in  the  energy  consumption 
calculation.  If  any  compartment  is  warmer 
Ilian  its  standardized  lem|ieratni'e  for  a  lest 
with  all  controls  at  their  coldest  position,  the 
tested  unit  lails  the  lest  and  cannot  he  rated 


lAHlI  1  1 1  MI'I  HAlIJItl  Si  I  lINdS  I  OH  Al  1 -Hi  I  HKil  IIAIOHS 


1  m>l 

losi 

Mo(;oiid  lost  1 

1  iioigy  (.iilciiliilloii  hniiod 

iollinigi 

ItoMilh. 

‘  ailliii(|;> 

1  (osiills 

Oil 

/lid 

1  ow 

Wnim 

1  ow 

:  ,01.01  id  1  ot,l  ( Inly 

1  llgh 

1  list  nod  ■  .ocoiid  1  oi.ls 

1  Hull 

(.old 

1  ow 

1  list  nod  '  .ocood  1  oi.l’i 

1  ligh 

Hoi  iioigy  1  It.o  I  Inllog 

1  AMI  1  1  1  MMI  HA  Mil  II 

Si  I  iirii.'.  1  OH  Hi  1  nil. 1 

HAIOII'.  Wllll  1  HI  1  /I  H 

SOMI’AIIIMI  NIC  AND  Hi  1  HK  .1  HAIOII  1  HI  1  /I  F 

1  lif.l 

lo’.t 

*  .ocood  tost  1 

1  ooigy  i.nicolnlloo  hn'.od 

'  ailliiMi', 

1  to'.lllp; 

'  lolling’. 

1  toraill'; 

(»ll 

/I  Mid 

1  /I  1  OW 

1  /I  Wiiim 

1  ZI  1  ow 

1  iocood  1  of.l  ( Inly 

1  Mid 

II  low 

1  1  Wnim 

II  low 

1  ZI  1  ow 

1  list  nod  1  'locoiid  1  o';t!. 

1  1  lli(|li 

1  ZI  High 

1  iii.l  nod  fiocoiid  1  oidii 

1  1  1  ow 

1  ZI  1  li(|h 

1  list  iiod  .Socoiid  1  lists 

1  1  High 

1  /I  1  OW 

1  zi  Cold 

1  ZI  1  ow 

No  1  iiorgy  tJso  HiitiiK) 

1 1  lll()ll 

1  1  Cold 

1  1  High 

1  ZI  1  ow 

1  irst  and  Second  losis. 

1  F  1  ow 

1  /I  lli(|li  . 

1  zr  Cold  . 

f  ZI  High 

No  F  norgy  Use  Haling 

1  1  1  ow  . 

1  I  Cold  . 

1  T  1  ow. 

Fzr  1  ow  . 

First  and  Second  losts 

FF  1  ow 

F/r  High  . 

Fzr  Cold  . 

Fzr  1  ow  . 

F  irst  and  Second  1  osts. 

FF  High  . 

FF  Cold  . 

FF  1  ow 

Fzr  Low  . 

No  Energy  Use  Hating. 

FF  High. 

Fzr  High  . 

No  Energy  Use  Rating. 

FF  Low. 

Fzr  High  . 

No  Energy  Use  Rating. 

FF  High. 

Notes:  Fzr  =  Freezer  Compartment,  FF  =  Fresh  Food  Compartment. 
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Oplidiial  I'li.sl  lor  Motlols  with  Two 
( loin|i<ii'lin<iiil.s  iiikI  I  l.soi'  ( Ijxirahlo  ( loiilrols. 

As  an  alloi'iialivo  to  soctuai  |)(!i  loi'in  thrito 
liisis  sue  li  lliat  llin  sol  ol  losis  iiiools  llio 
‘‘iiiiniiniini  ioi|niroiiionls  lor  iiilorpolation”  ol 
A,'i/N/..‘i  ‘I'l'l'/'l.  I  :Z(HI7  I  iocca  laaalod  liy 
Miloi onco;  soo  ^ a|i|ioii(li  x  M ,  soi  I i(ai 
M:t,  |iaia|>oi|ilis  (a)  lliroup,li  |i.)  and  as 
dinslialod  in  I'if'ino  M  I .  I  lio  laipol 
lotn|ioralnios  I,/,,  and  l.i,  doloiod  in  soi  lion 
M'1(ii)(i)  ol  A.'i/N/.  I  7(1(1/  sliall  lio  llio 

slandaidi'/od  loin  |ioi  al  inns  doliiiod  in  soi  lion 
17.  ol  I  Ins  a|i|  londi  X 

/  Tiv./  I’ri  iixl 

't  I  rioii  mil  onnil  n  lloliiisl  llllioniodol 
lioiiif'  loslod  Inn.  no  iniloiniil  II  doliosi  sysloin. 
llio  InsI  |ioiiod  sliidl  slinl  alloi  sloiidy  slain 
I  I  nidi  I II  ms  Ison  soi  lion  7  <1  ol  I  Ins  ii|i|  mndi  x  ) 
liiivo  lioon  III  Inovod  inid  Im  no  loss  llnm  lliioo 
III  mi  s  III  dm  III  II  III  I  liii  I  n|’  1 1 10  I  os  I  poi  lod .  1 1 10 
I  inn|no.ssoi  nioloi  sinil I  1  inn |ilolo  I  wo  01 
I  III  no  wliolo  I  oni|nossoi  1  yi  Ins.  I A 
I  oni|nossoi  i.yi  In  is  a  1  oni|dolo  “on"  and  a 
I  oni|ilolo  “oil"  |miiod  ol  llio  moloi.l  II  no 
“oil"  l  yi  liii)',  Ol  I  ins,  llio  losi  |ioi  iod  sliiill  lio 
lliroo  lionrs.  li  iowor  Ilian  Iwo  i:oni|nossoi 
i:yi:los  01:1:111  ilnriii)',  a  lionr  |ioriod,  llion  a 
sin)’lo  i:oni|ilolo  i:oni|iiossoi  l  yolo  may  lio 
nsod. 

^.2  Aniomalic  llolrosl.  II  llio  modol  lioiiij’, 
loslod  lias  an  aniomalic  doirosi  sysloin,  llio 
losi  poriod  shall  slarl  ailor  sloady  slato 
condilions  liavo  lioon  acliiovod  and  lio  Iroiii 
ono  |ioinl  during  a  dolrosi  jioriod  lo  llio  samo 
poini  during  llio  noxi  dolrost  poriod.  li  llio 
niodol  lioing  loslod  has  a  long-timo  aniomalic 
dolrost  sysloin,  Iho  altornalivo  |irovisions  ol 
soclioii  4.2.1  may  ho  nsod.  11  Iho  modol  hoing 
loslod  has  a  variahio  dolrost  control,  Iho 
provisions  of  .soction  4.2.2  shall  ajijily.  If  llio 
modol  is  a  mnllijilo-comjirossor  jirodnct  with 
automatic  dofrost,  tho  jirovisions  of  soction 
4.2.3  shall  ajiply.  If  tho  modol  hoing  tostod 
has  long-time  automatic  or  variahio  dofrost 
control  involving  innltiplo  dofrost  cycle 
typos,  such  as  for  a  proclnct  with  a  single 
c:omprossor  and  two  or  more  evaporators  in 
which  the  evaporators  are  defrosted  at 
different  frequencies,  the  provisions  of 
.section  4.2.4  shall  apply.  If  the  model  being 
te-sted  has  multiple  defrost  cycle  types  for 
which  compressor  run  time  between  defrosts 
is  a  fixed  time  of  less  than  14  hours  for  all 
such  cycle  types,  and  for  which  the 
compressor  run  times  between  defrosts  for 
different  defrost  cycle  types  are  equal  to  or 
multiples  of  each  other,  the  test  period  shall 
be  from  one  point  of  the  defrost  cycle  type 
with  the  longest  compressor  run  time 
between  defrosts  to  the  same  point  during  the 
next  occurrence  of  this  defrost  cycle  type.  For 
such  products  not  using  the  procedures  of 
section  4.2.4,  energy  consumption  shall  be 
calculated  as  described  in  section  5. 2. 1.1  of 
this  appendix. 

***** 

4.2.1 .1  Cycling  Compressor  System.  For  a 
system  with  a  cycling  compressor,  the  second 
part  of  the  test  starts  at  the  termination  of  the 
last  regular  compressor  “on”  cycle.  The 
average  temperatures  of  the  fresh  food  and 
freezer  compartments  measured  from  the 
termination  of  the  previous  compre.ssor  “on” 


cycle  lo  the  terminal  ion  oi  l  he  Iasi  regular 
compressor  “on"  cycle  musi  holh  he  within 
(l.f)  “F  (O.lt  ''( ;)  of  Iheir  average  lempeialnres 
measnred  lor  Ihe  firsi  pail  ol  Ihe  lesl.  II  any 
cianpressoi  cycles  occur  |>i  ior  lo  Ihe  dehosl 
healer  heing  energi'/.eil  lhal  cause  the  average 
lemperainre  in  eilher  comparlmiail  lo  deviate 
loiin  its  average  leni|ieraline  loi  Ihe  In;, I  pail 
ol  the  lesl  hy  iina e  Ilian  (1  IT'I'  |(l  !l  “I  i).  I he.se 
(  oni pi esiioi  I  yi  les  are  mil  considered  ieg,nlai 
I  oiiipies.soi  cycles  and  inn;. I  he  ini  hided  in 
llie  second  pail  ol  the  lesl  As  an  example, 
a  “piei  oolnig"  1  yi  le,  wtiii  h  is  an  extended 
I  0111  pi  III,;, 01  I  ycle  lhal  lowei;,  Ihe 
lempei  al  II  lehd  ol  one  01  holh  1  oni  pai  I  men  I  s 
pi  101  lo  enei  gi'/  ill)',  ihe  deh  oi.l  healei .  ninsi  he 
on  hided  in  Ihe  set  ond  pail  ol  Ihe  lesl  I  he 
lesl  pel  led  loi  Ihe  set  ond  pal  I  ol  Ihe  ler.l  ends 
al  Ihe  lei  III  liial  ion  ol  Ihe  InsI  legidai 
(  ompiessoi  “on"  i  yi  le  allei  holh 
I  0111  pal  I  meni  lempeialmes  have  lolly 
lei  oveied  lo  theii  slahle  1  ondil  loin;  I  he 
aveiag,e  lenipeialinei;  ol  Ihe  1  0111  pin  I  menis 
measmed  lioiii  Ihis  lei  nniial  ion  ol  Ihe  InsI 
legnlai  conipies.soi  “on"  1  yi  le  nnlil  Ihe 
lei  minal  ion  ol  Ihe  next  lejMilai  compie;;;.oi 
“on"  cycle  ninsI  holh  he  within  II  !■  'I'  (11. !t  '  (  !| 
ol  Iheir  avera)',e  temperalines  iiiea.snred  loi 
Ihe  lirst  part  ol  Ihe  le.st.  .See  l'ig,nie  I  Note 
lhal  l'ig,nre  I  ilhi;;lrales  Ihe  concepls  ol 
precooling,  and  recovery  hnl  does  mil 
represeni  all  po.ssihle  delrosi  cycle;;. 

4.2.3  Mnlli|ile  com|iressor  I’rodncls  with 
Aniomalic  I  lefrosl. 

4.2.3. 1  MeasnrenienI  I'reipiency. 
Measnremenls  of  |)ower  input,  cnmnlalive 
electric  energy  consnm))lion  (wall  hours  or 
kilowall-honrs),  and  com|>arlmenl 
lem|ieratnre  shall  he  taken  al  regular 
intervals  not  exceeding  one  minule. 

4. 2. 3. 2  .Steady-stale  ( iondil ion.  .Steady 
slate  shall  he  considered  lo  have  hetm 
attained  alter  24  hours  of  operation  alter  Ihe 
last  adjustment  of  the  temjierature  controls. 

4. 2. 3. 3  Primary  (lomjjressor.  If  fit  lea.st 
one  compressor  c:ycles,  lest  periods  shall  he 
based  on  comjiressor  cycles  associated  with 
the  primary  compre.ssor  system  (these  are 
referred  lo  as  “primary  compres.sor  ciycles”). 

If  tho  freezer  compressor  cycles,  it  shall  he 
the  primary  compressor  sy.stem. 

4. 2. 3. 4  Test  Periods.  The  two-part  test 
described  in  this  section  shall  be  used.  Tbo 
first  part  is  a  stable  continuous  poriod  of 
compressor  operation  that  includes  no 
defrost  cycles  or  events  associated  with  a 
defrost  cycle,  such  as  precooling  or  recovery, 
for  any  compressor  system.  The  second  part 
is  a  continuous  test  period  designed  to 
capture  the  energy  consumed  during  all  of 
the  events  occurring  with  the  defrost  control 
sequence  that  are  outside  of  stable  operation. 
The  second  part  of  the  test  shall  be 
conducted  separately  for  each  automatic 
defrost  system  present. 

4. 2. 3. 4.1  First  Part  of  Test.  If  at  least  one 
compressor  cycles,  the  test  period  for  the  first 
part  of  the  test  shall  include  a  whole  number 
of  complete  primary  compressor  cycles 
comprising  at  least  24  hours  of  stable 
operation,  unless  a  defrost  occurs  prior  to 
completion  of  24  hours  of  .stable  operation, 
in  which  case  the  first  part  of  the  test  shall 
include  a  whole  number  of  complete  primary 
compres.sor  cycles  comprising  at  least  18 
hours  of  stable  operation.  If  no  compressor 


cycles,  Ihe  first  |i<n'l  of  Ihe  lesl  shall  compri.se 
al  leasi  24  hours  <il  slahle  operalion,  unless 
a  deli'osi  occurs  pi  ioi  lo  coiuplelion  ol  24 
lioius  of  slahle  operalion,  in  which  ca.se  Ihe 
firsi  pari  ol  Ihe  lesl  sludi  com|a  ise  al  leasi  III 
hour;;  ol  ;;lahle  o|ieralioic 

4. 7. 3. 4. 2.  .Sei.oiid  Pail  ol  'I'e.sl.  (a)  II  al  lea;. I 
one  I  iaiipie;.;.oi  cyi  le.s,  I  he  le;;l  period  lorllie 
;.e(  Olid  pal  I  ol  I  he  le;;!  ;.lai  I;.  dii  1  mg  l.lahle 
opeialioii  heloie  all  poilloiis  ol  llie  delio;.l 
cyi  le,  al  I  he  hegjiiii  1  iig,  ol  a  1  oiiiplele  pi  mini  y 
<  oiiipie;.;.oi  1  yi  le  I  he  le;.l  pei  lod  loi  Ihe 
;.ei  ond  pin  I  ol  Ihe  In;.  I  end;,  dining,  slahle 
opeialion  allei  all  poilioin.  ol  Ihe  delio;,l 
I  yi  le.  nil  hiding,  lei  oveiy.  iil  Ihe  lei  nil  mil  Ion 
ol  II  1  oniplele  pi  mini  y  1  onipiessoi  1  yi  le  I  he 
i.linl  iiiiil  slop  loi  Ihe  lesl  pin  mil  shall  holh 
01  1  III  eilhei  when  Ihe  pi  in  nil  y  1  onipiessoi 
si  III  Is  01  when  Ihe  pi  nnin  y  1  oni  pi  essoi  slops 
I'oi  eiii  h  I  onipiessoi  syslein.  Ihe 
I  onipin  InienI  leni  pin  iil  in  e  iiveiiige;.  loi  Ihe 
InsI  inid  InsI  1  oniplele  1  oinpiesr.oi  i  yi  les  lhal 
I  III  I  oinplelely  wilhm  Iheseiond  pinl  ol  Ihe 
lesl  nm!.l  he  wilhm  II  IT'I'  (1171  '  (  d  ol  Ihe 
iiveiag,e  1  onipiii  InienI  leni  pin  ill  in  e  niea;.med 
loi  Ihe  lirsi  pail  ol  Ihe  lesl  II  any  one  ol  Ihe 
I  onipressor  syslenis  is  non  cyi  ling,,  ils 
I  I  nil  pill  I  nieni  linn  pm  al  ni  e  a  vin  iig.ii.s  during, 

Ihe  lirsi  ami  Iasi  1  oniplein  |niniary 
coni|ni).s.sor  cycle;;  ol  Ihe  ;;econil  pari  ol  Ihe 
le.sl  niiisl  he  wilhin  (l.,'>  “F  ((1.3  '  ( !)  ol  Ihe 
avera)',e  com|iarlnienl  leniperal  me  measured 
lor  Ihe  lirsi  pari  ol  Ihe  lesl. 

(h)  If  110  com|ires.sor  cycles,  Ihe  lesl  period 
for  Ihe  .s(!COud  |)arl  of  Ihe  lesl  slarls  duiiu)', 
slahle  o|)m'alion  heiore  all  porlious  of  llu; 
defrost  cycle,  when  the  com|iarlmeul 
lem|>eralures  ol  all  compressor  systems  are 
wilhin  0.3  “F  (().,3  “( 1)  of  Iheir  average 
hMuperalures  measured  for  Ihe  first  |)arl  of 
Ihe  l(!sl.  The  lesl  |)eriod  for  Ihe  sitcoiid  part 
ends  during  stalile  oportdion  after  all  |)orlions 
of  Ihe  defrost  cych;,  including  recovery, 
when  tho  com|)arlmenl  teinjieralunis  of  all 
coinjiressor  .systems  are  within  0..')“F'  (0.3 
of  their  average  temperatures  measured  for 
the  first  ))art  of  the  test. 

5.  I'cst  Mcosiircnianis 
***** 

.5.1  Temperature  Measurements,  (a) 
Temperature  measurements  shall  be  made  at 
the  locations  prescribed  in  F'igures  5.1  and 
5.2  of  HRF-1-2008  (incorporated  by 
reference:  see  §430.3)  and  shall  be  accurate 
to  within  ±0.5  °F  (0.3  °C).  No  freezer 
temperature  measurements  need  be  taken  in 
an  all-refrigerator  model. 

(b)  If  the  interior  arrangements  of  the  unit 
under  test  do  not  conform  with  those  shown 
in  Figure  5.1  and  5.2  of  HRF-1-2008,  the 
unit  must  be  tested  by  relocating  the 
temperature  sensors  from  the  locations 
.specified  in  the  figures  to  avoid  interference 
with  hardware  or  components  within  the 
unit,  in  which  case  the  specific  locations 
used  for  the  temperature  sensors  shall  be 
noted  in  the  test  data  records  maintained  by 
the  manufacturer  in  accordance  with  10  (IFR 
429.71,  and  the  certification  report  shall 
indicate  that  non-.standard  sensor  locations 
were  used.  If  any  temperature  sensor  is 
relocated  by  any  amount  from  the  location 
prescribed  in  Figure  5.1  or  5.2  of  HRF-1- 
2008  in  order  to  maintain  a  minimum  1-inch 
air  space  from  adjustable  shelves  or  other 
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(:(iiM|i()ii<!nl.s  tlxil  could  Ixi  nilociilod  hy  llio 
coiisiiiiKii,  lids  coiisliliilos  ii  rolocalioii  ol 
toiu|i(!riiliir(i  soiisors  lliiil  sliidl  lio  I'ocuidod  in 
llio  lost  (liilii  and  r(i|)oil(id  in  llai  cm  I  il  ii  al  ion 
io|ioi'l  as  doscrilind  aliovo. 

1 1  II  Moasuiod  I  i!ni|Hiialoio.  I  lio 
iMoasuiod  l(iiii|>maluio  ol  a  com  |iai  I iiaail  is 
dm  avoiaf’o  ol  all  som.oi  liim|mialioo  ioadm|’,s 
laliin  ill  dial  i  om  |iai  liimiil  al  a  jiailii  idai 
|ioiiil  III  limn  MmiMomimiils  sliall  Im  lalnii 
a  I  I  Of' 1 1  la  I  iiiloi  vals  iiol  lo  oxi  nod  'I  iiiiiiiilos 
MoaMiioiiioiils  loi  |aodiii  Is  willi  iiiidli|ilo 
(  oiii|iiossoi  syi. loins  sliall  lio  Ini' on  al  io)'idai 
1 1  il  Ol  va  Is  I  ml  lo  o  xi  ood  oi  m  m  l  n  i  ilo 

'■  I  I  iom  |iai  I moni  I  om|ioialino  l  lio 
I  om  I  an  I  n  loi  il  loin  jioi  al  in  o  loi  oai  li  InsI 
I  nil  1  oil  sliall  I  HI  an  a  voi  afo  ol  llio  moasi  1 1  oil 
loin  |ioi  al  III  os  lid  on  in  a  i  i m 1 1  an  I  nioni  il  in  iii)' 
dm  losi  |ioiioil  as  ilolinoil  m  soi  Inm  ‘I  ol  llns 
a|i|ionilix  I'la  loiif’  I  mm  an  li  anal  ii  iloliosi 
mialols.  I  I  an  I  an  1  nmiil  lom|mialnios  sliall  Im 
llioso  nioaranoil  in  llm  liisl  |iail  ol  llm  losi 
|ioiioil  S|mi  dmil  in  soi  lion  'I  I  ol  llns 
a|i|ioiiilix  I’oi  mialols  willi  vaiialilo  iloliosi 
I  imliols,  I  om  |iai  I nmni  lom|mialmos  sliall  Im 
llioso  nmasiiiod  in  llm  liisl  |anl  ol  llm  losi 
|ioiiod  s|mciiioil  in  soi  lion  'I  ol  llns 
a|i|ionili X .  I'oi  mialols  willi  aniomalic  iloliosi 


WImro; 

M'K).  Id’  1 ,  T I .  and  1 2  am  doriiiml  in  r>.2. 1 .2; 
i  =  a  varialiln  llial  can  o(|nal  I,  2,  or  morn  llial 
idmililios  oach  iiidividnal  compm.ssor 
sysloiii  dial  lias  aiiloiiialic  dotrosl; 

I)  =  llio  lolal  iiiiiiilior  ol  c.mii|)mssor  sysloiiis 
willi  aiitoinalic  dolrosl; 
ld’2i  =  oiiorgy  oxjioiKlod  in  kilowall-lioiirs 
(liirinf>  llio  socoiul  jiart  ol  tho  tost  for 
compressor  system  i; 

r2j  =  longlli  of  limo  in  mimitos  of  tho  socond 
jiart  of  tho  tost  for  compressor  system  i; 
(ri'i  =  tho  compressor  run  time  between 

defrosts  for  compressor  system  i  in  hours 
rounded  to  the  nearest  tenth  of  an  hour, 
for  long-time  automatic  defrost  control 
equal  to  a  fixed  time  in  hours,  and  for 
variable  defrost  control  equal  to 
(ClTci  X  CTMi)/(F  X  (CTmi  -  CIT,,)  +  C'.T,,); 
Where: 

ClTi.i  =  for  compressor  system  i,  the  shortest 
compressor  run  time  between  defrosts  used 
in  the  variable  defrost  control  algorithm 
(greater  than  or  equal  to  6  but  less  than  or 
equal  to  12  hours),  or  the  shortest  compressor 
run  time  between  defrosts  observed  for  the 
test  (if  it  is  shorter  than  the  shortest  run  time 
used  in  the  control  algorithm  and  is  greater 
than  6  hours),  or  6  hours  (if  the  shortest 
observed  run  time  is  less  than  6  hours),  in 
hours  rounded  to  the  nearest  tenth  of  an 
hour; 

tlTivii  =  for  compressor  system  i,  the 

maximum  compressor  run  time  between 
defrosts  in  hours  rounded  to  the  nearest 
tenth  of  an  hour  (greater  than  ClTi  i  but 
not  more  than  96  hours);  and 
F  =  default  defro.st  energy  consumption 
factor,  equal  to  0.21). 


llial  is  iiiiillier  long  lime  iioi'  variahle  delrosi, 
die  com|>ai'liiieiil  leiiipemliire  shall  he  an 
average  ol  die  iiieasiired  leiiipeial iiies  lakeii 
ill  a  coiepailiiieiil  during  a  slalile  pei  iiid  ol 
Cl  an  |ire.ssor  iiperalion  dial  |a)  includes  no 
delrosi  cycles  oi  evenis  associaled  willi  a 
dell  II.',!  cyi  le,  siii  li  as  pi  ei  ool  ing  oi  i  ecovei  y, 
III)  IS  no  less  Ilian  lliree  lionis  in  diiialion. 
and  |i  )  on  hides  Iwo  oi  iiioie  whole 
I  oiiipiessoi  I  yi  les  II  die  i  oiiipiessoi  does 
nol  I  yi  le,  ihe  slahle  pel  lod  used  loi  die 
leii  1  pel  al  II  I  e  aveiape  shall  he  lliiee  hoins  in 
diiialioii 


I  *  *  * 

I  I  Vai  lahle  I  leh  ofiM  .oiil  1  ol  Ihe 
eiieipy  <  oiisiiiiipl  ion  iii  t  dowall  holes  pel 
ihiy  i.hall  he  i  ah  iihiled  ei |ii i va leii I  lo 
I  l  (  l  l  io  l.n/  I  1)  I  ||■.|•.'  (I  1*1  -  i  :*/ 

I  III  •  I  I.’/'  I  I, 

Whei  e 

I  '1‘10  e.  del  Hied  in  !>  I  I  and  11 '  I  ,  11  *2,  I  I  . 

I  2.  and  I  2.aiedehned  in  '>2  I  2, 

Cl  IC  I  ,  '  C  l  „)/|l'  "  IC  I  m  Cl  ,  )  I  C  l  ,  I. 
Cl  ,  dieshoile.'l  i  oiiipiessoi  inn  lone 
helween  dehosl.';  used  in  Ihe  vaiiahle 


delrosi  conirol  algorilhm  (grealer  Ilian  or 
equal  lo  6  hnl  less lhan  or  equal  lo  12 
lionrs),  or  die  shorlesi  conipressor  i  nn 
lime  helween  delrosis  ohserved  lor  Ihe 
lesi  (il  il  i.'.  shorler  lhan  Ihe  shorlesi  inn 
lime  1 1. Slid  in  I  he  coni  i  ol  algoi  il  Inn  and 
is  giealei  lhan  O  hours),  oi  O  lionis  |d  Ihe 
slioilesi  ohsei  veil  inn  lime  is  lesii  lhan  0 
honis).  Ill  hones  lonnded  lo  die  neaiesl 
leni  II  ol  an  honi , 

I  !Im  inaxininm  i  oiiipiessoi  inn  lime 

helween  dehosis  in  lionis  lonnded  lo  llm 
neaiesl  leiilli  ol  an  honi  (('lealei  lhan 
I  il  ,  hnl  nol  moie  lhan  U(>  lionis). 

I'  lalio  ol  pel  day  eneigy  i  oniminpimn  in 
exi  ess  ol  llm  leasi  eneig.y  and  llm 
niaxninim  ddleiem  e  in  pei  day  eimif'.y 
I  oiiMimplion  and  is  eipial  lo  O  2(1 
I'OI  vaiiahle  deliosi  models  willi  no  values 
ha  (  .1  ,  and  <  .1  Vm  in  llm  a Igoi  il Inn .  llm  delanll 
values  ol  l>  and  'll,  shall  he  used,  lespei  lively 
'i  2  I  1  M  II  II  I  pie  I  oiiipiessoi  I'lodnils 
willi  Aniomalii  lleliosi  I'oi  nndliple 
I  oni|nessoi  piodm  h..  llm  Iwo  pail  lei. I 
nmdiod  III  set  lion  1  2  I  'I  ol  llns  ap|iendix 
innsi  he  used  l  lm  eneip.y  •  onsninpl  ion  in 
I  dowall  hours  pei  day  shall  he  i  ah  nhiled 
eqnivaleni  lo; 


m  ii 


for  variahle  delrosi  models  willi  no  values 
for  Cl'i  I  imd  ( i  I  Mi  ■>>  die  algorilhm,  Ihe 
defaull  values  of  6  and  96  shall  he  used, 
res|)ecliv(!ly. 

***** 

.h.l  Volume  Measuremenls.  (a)  'I'he  imil’s 
lolal  nifrigerated  volume,  VT,  shall  he 
measured  in  accordance  with  1  IKF-1-2()()H 
(inc()r))orated  by  reference;  see  §430.3), 
section  3.30  and  sections  4.2  through  4.3. 

The  measured  volume  shall  include  all 
spaces  within  the  insulated  volume  of  oach 
compartment  except  for  the  volumes  that 
must  be  deducted  in  accordance  with  section 

4.2.2  of  }lRF’-l-2008,  and  be  calculated 
equivalent  to: 

VT  =  VF  +  VFF 
Where: 

VT  =  total  refrigerated  volume  in  cubic  feet, 
VF  =  freezer  compartment  volume  in  cubic 
feet,  and 

VFF  =  fresb  food  compartment  volume  in 
cubic  feet. 

(b)  In  the  case  of  products  with  automatic 
icemakers,  the  volume  occupied  by  the 
automatic  icemaker,  including  its  ice  storage 
bin,  is  to  be  included  in  the  volume 
measurement. 

(c)  Total  refrigerated  volume  is  determined 
by  physical  measurement  of  the  test  unit. 
Measurements  and  calculations  used  to 
determine  the  total  refrigerated  volume  shall 
be  retained  as  part  of  the  test  records 
underlying  the  certification  of  the  ba.sic 
model  in  accordance  with  10  CiFR  429.71. 
***** 


li.  I'.dliuUilum  <>1  Drrivfd  lirsiills  /'roni  Irst 
Madfdinniiriils 
***** 

6.2  Average  I’luT '.ycle  fiiuirgy 
(lonsum|ilion.  The  average  |)er-cycle  energy 
consumiilion  for  a  cycle  ly))(!,  I‘i,  is  ex))r(!ssed 
in  kilowatt-hours  ])er  cycle  to  Ihe  iieantsl  one 
hundredth  (0.01)  kilowatt-hour  and  shall  he 
caicniated  according  to  Ihe  sections  below. 

6.2.1  All-Refrigerator  Models.  Tim 
average  per-cycle  energy  consumj)tion  shall 
depend  upon  the  temperature  attainable  in 
the  fre.sh  food  compartment  as  shown  below. 
***** 

6.2.2  Refrigerators  and  Refrigerator- 
Freezers.  The  average  per-cycle  energy 
consumption  shall  be  defined  in  one  of  the 
following  ways  as  applicable. 

6. 2. 2.1  If  the  fre.sh  food  compartment 
temperature  is  at  or  below  39  °F  (3.9  °C1) 
during  both  tests  and  the  freezer 
compartment  temperature  is  at  or  below  1 5°F 
( -  9.4  °C)  during  both  tests  of  a  refrigerator 
or  at  or  below  0°F  ( —  1 7.8  °C)  during  both 
tests  of  a  refrigerator-freezer,  the  average  per- 
cycle  energy  consumption  shall  be: 

E  =  ETl  lET 
Where: 

ET  is  defined  in  5.2.1; 
lET,  expressed  in  kilowatt-hours  per  cycle, 
equals  0  (zero)  for  products  without  an 
automatic  icemaker,  and  equals  0.23  for 
products  with  an  automatic  icemaker; 
and 

rhe  number  1  indicates  the  test  period 
during  which  the  highest  freezer 
comj)artm(!nt  temperature  was  measured. 
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)>.2..2..X  II  lliii  cdiidilioni;  (il  li.X.'/.  I  do  not 
nxi.sl,  lliii  iivoni)',))  |M!r  cyclii 
coM.miniplion  .siwdi  Ixi  doliiiiid  liy  llx! 

(il  llio  two  vidiKis  cidculiitod  liy  llio  fdlliiwinf, 
Ivvci  iorinida.s: 

!•;  =  l•:T1  4  ((KTZ  -  K  Tl)  X  TRII/CI  KZ 

-  TKI))  4  IKT 

and 

V.  =  I'  Tl  +  ((RTZ  -  HTI)  X  (k  -  rFl)/(TF2 

-  TFl))  +  lliT 
Whore: 

FT  is  defined  in  5.2.1; 

IKT  is  defined  in  6. 2. 2.1; 

TR  and  the  numbers  1  and  2  are  defined  in 
6.2.1.2; 

TF  =  freezer  compartment  temperature 

determined  according  to  5.1.4  in  degrees 
F;  39.0  is  the  standardized  temperature 
for  fresh  food  compartments  in  degrees 
F;  and 

k  is  a  constant  15.0  for  refrigerators  or  0.0  for 
refrigerator- freezers,  each  being 
standardized  freezer  compartment 
temperatures  in  degrees  F. 

6. 2. 2. 3  Optional  Test  for  Models  with 
Two  Compartments  and  User  Operable 
Controls.  If  the  procedure  of  section  3.3  of 
this  appendix  is  used  for  setting  temperature 
controls,  the  average  per-cycle  energy 
consumption  shall  be  defined  as  follows: 

E  =  Ex  +  lET 
Where: 

E  is  defined  in  6.2. 1.1; 
lET  is  defined  in  6.2. 2.1;  and 
Ex  is  defined  and  calculated  as  described  in 
AS/NZS  44474.1:2007  (incorporated  by 
reference;  see  §430.3)  appendix  M, 
section  M4(a).  The  target  temperatures 
txA  and  txB  defined  in  section  M4(a)(i)  of 
AS/NZS  44474.1 :2007  shall  be  the 
standardized  temperatures  defined  in 
section  3.2  of  this  appendix. 
***** 

■  1 0.  Appendix  B  to  subpart  B  of  part 
430  is  amended: 

■  a.  By  revising  the  introductory  text; 

■  1).  In  section  1 .  Definitions,  by: 

■  i.  Redesignating  .section  1.1.5  as  1.21; 

■  ii.  Redesignating  section  1 .14  as  1 .10; 

■  iii.  Redesignating  .section  1.1 3  as  1.17; 

■  iv.  Redesignating  section  1 .1  2  as  1 .  tii; 

■  V.  Redesignat  ing  sect  ion  t .  t  t  as  t .  t  .5; 

■  vi.  Redesignating  .section  t.lOa.s  t.t3; 

■  vii.  Redesignat  ing  sect  ion  t  .0  as  t .  t  t ; 

■  viii.  Re<lesignatiiig  sections  t.l> 
tliroii)'li  t  .It  as  t  .7  tin  (in)’li  t  .0 

1  e.spect  i  vel  y ; 

■  i  X.  Adding  sect  ion. s  t  .li,  ltd,  I .  t  2., 
t  14.  I  ttt.  and  I  2.0; 

■  c.  Ill  .section  2.  Te.sl  (  iom  lit  ions,  by; 

■  i .  l/evisiii)',  .sect  ioii.s  2..  I  ,  ;'..2.,  2..  :i,  am  I 
2.(); 

■  li.  Adding,  .sections  2.  1 .  1 . 2. 1  2,  2  I  !t. 

2  It.  and  2.0; 

■  d.  l/evi.si  11)’ sect  ion  .'I.2..  I  and  Talile  I 
in  .section  .3.  Te.sl  (  ionirol  .Seltiiij's; 

■  e.  Revisi  11)’,  .sect ioiui  4. 1  and  4.2.  I  t  in 
section  4.  Te.’il  I’eiiod; 

■  I.  Rev  is  ill)’,  sect  ions  !>.  I ,  h.  1 .2,  !».2..  1 .3, 
and  !i.,'l  in  section  Test 
Me.isinemenl.s; 


■  g,.  In  .':ecl  ion  0.  (  i.'ilcidalion  III  I  )eri  veil 
Results  bom  Test  Measiiremenls,  by: 

■  i.  Revising  .section  l).2; 

■  ii.  Removing  sect  ion  (>.2. 1 ; 

■  iii.  Redesignating  sect  ion  (>.2.1.1  as 
0.2.1  and  revising  the  newly  designated 
sect  ion  0.2.1 ; 

■  iv.  Redesignating  section  0.2. 1.2  as 
0.2.2  and  revising  tbe  newly  de.signated 
section  0.2.2; 

■  V.  Redesignating  section  6.2.2  as  6.2.3 
and  revising  tbe  newly  designated 
section  6.2.3. 

Tbe  additions  and  revisions  read  as 
follows: 

Appendix  B  to  Subpart  B  of  Part  430 — 
Uniform  Test  Method  for  Measuring  the 
Energy  Consumption  of  Freezers 

Beginning  on  September  15,  2014,  the  test 
procedures  in  appendix  B  must  be  used  to 
determine  compliance  with  energy 
conservation  standards  for  freezers.  Prior  to 
September  15,  2014,  manufacturers  may 
continue  to  use  appendix  Bl  or  may  elect  to 
use  appendix  B  early  to  show  compliance 
with  the  September  15,  2014  energy 
conservation  standards.  Manufacturers  must 
use  a  single  appendix  for  all  representations 
of  energy  use  of  a  basic  model,  including 
certifications  of  compliance,  and  may  not  use 
appendix  Bl  for  certain  representations  and 
appendix  B  for  other  representations. 

1.  Definitions 
***** 

1.6  “Complete  temperature  cycle”  means 
a  time  period  defined  based  upon  the  cycling 
of  compartment  temperature  that  starts  when 
the  compartment  temperature  is  at  a 
maximum  and  ends  when  the  compartment 
temperature  returns  to  an  equivalent 
maximum  (within  0.5  °F  of  the  .starting 
temperature),  having  in  the  interim  fallen  to 
a  minimum  and  subsequently  risen  again  to 
roach  the  second  maximum.  Alternatively,  a 
complete  temperature  cycle  c:an  be  defined  to 
start  when  the  conqiartmenl  tenqieratnre  is  at 
a  niiniinuni  and  end  when  the  conqiarinieni 
lein|)eratiire  lelnriis  to  an  equivalent 
niininiinii  (within  0.5  iit  the  starling 
leiiijieniliire),  having  in  llie  iiilerim  ri.sen  In 
a  maximiiiii  and  siilise(|iienlly  lalleii  a)’,aiii  to 
real  II  llie  seciaiil  iiiiiiiiiiiiiii. 

110  "1(11  sliira)',e  Inn"  iiieans  a  i  inilainei 

in  wliii  II  i(  e  (  fill  lie  i. luted 

I  r.'  "I '■  ei  .<  M  il  III)',"  inean.'i  1 1|  lei  at  1 11).',  a 
I  ell  i)',ei  at  Kill  syi.leni  lieliiie  initialiiin  <il  a 
deliii.'.l  (  yi  III  III  ledni  II  inie  in  iiiiiie 
I  I  nil  |iai  I  nieni  linii|iei  at  men  ni)’,ndli  anily 
(mine  Ilian  O  t>  "1)  lieliiw  its  iininiinim  iliniii)’, 
i.latile  (i|iei  III  II  III  lielween  deliiii.li: 

I  I 'I  "Kill  I ivei  y "  ineam.  ii|iei at  III)’,  a 
lull  I)', III  III  inn  nysleiii  nllei  llie  i  uni  lii.'niin  id  a 
deliiisl  I  yi  III  III  iiidni  e  lliii  teni jiiiiiilniii  iil 
linn  III  niinii  i  (ini|iai I iiieiils  In  llie 
lein|niratnre  ian)’,ii  llial  llie  i  niii|iai  linenl|s| 
iixliiliiled  iliniii)’,  slalilii  iijiiii al inn  lielwiieii 
deirnsis. 


I  I  It  ".'ill!  Ill  1 1  11)1111  III  inn"  1 1 II  III!  IS  (I  jieral  II  III 
iiller  sleady  slain  eniid  il  inns  liiive  linen 
III  liieved  lull  excind in)’  any  evenis  assncialed 
willi  defrnsi  cycles.  I  )ni  in)’ slalile  iijieral  inn 
llie  avera)’e  rale  id  clian);e  nf  cniiijiarlineni 
lemperalnre  iinisl  nnt  exceed  0.042  “I''  (0.02.'l 
"(;)  jier  hnnr.  .Such  a  calcuhilinn  jierfnmied 
for  coin jiartinenl  temperatures  al  any  two 
times,  nr  for  any  two  jierinds  nf  lime 
comprising  cnmjilete  cycles,  during  .slahle 
ojreration  must  meet  this  requirement. 

(a)  If  compartment  temperatures  do  not 
cycle,  the  relevant  calculation  shall  be  the 
difference  between  the  temperatures  at  two 
points  in  time  divided  by  the  difference,  in 
hours,  between  those  points  in  time. 

(b)  If  compartment  temperatures  cycle  as  a 
result  of  compressor  cycling  or  other  cycling 
operation  of  any  system  component  (e.g.,  a 
damper,  fan,  or  heater),  the  relevant 
calculation  shall  be  tbe  difference  between 
compartment  temperature  averages  evaluated 
for  whole  compressor  cycles  or  complete 
temperature  cycles  divided  by  the  difference, 
in  hours,  between  either  tbe  starts,  ends,  or 
mid-times  of  the  two  cycles. 
***** 

1.20  "Through-th e-door  ice/water 
dispenser”  means  a  device  incorporated 
within  the  cabinet,  but  outside  the  boundary 
of  the  refrigerated  space,  that  delivers  to  the 
user  on  demand  ice  and  may  also  deliver 
water  from  within  the  refrigerated  space 
without  opening  an  exterior  door.  This 
definition  includes  dispensers  that  are 
capable  of  dispensing  ice  and  water  or  ice 
only. 

***** 

2.  Test  Conditions 

2.1  Ambient  Temperature  Measurement. 
Temperature  measuring  devices  shall  be 
.shielded  so  that  indicated  temperatures  are 
not  affected  by  tbe  operation  of  tbe 
condensing  unit  or  adjacent  units. 

2.1.1  Ambient  Temperature.  The  ambient 
temperature  sball  be  recorded  at  points 
located  3  feet  (91.5  cm)  above  the  floor  and 
10  inches  (25.4  cm)  from  the  center  of  the 
two  sides  of  the  unit  under  te.sl.  t  he  ainliienl 
leni|ieratiire  shall  lie  90.0  4 1 .0  “I''  (32.2  I  O.ti 
"(1)  (luring  the  slaliili/.alion  jierioil  amt  llie 
lest  period. 

2.  1.2  Aiiiliieiit  Teiii|ieialiir(t  ( ;ia(lieiil.  1  lie 
le.'il  roiiiii  viirlical  aiiiliiitiil  li!iii|i(!nil  iim 
)',iiiili(iiil  ill  any  liiiil  ot  vialii  al  ili.slaiicit  Iniiii 

iiii  Inis  (!i  I  I  III)  aliiivii  Itiii  lliiiii  in 
Ml  jijiiii  I  ill)’,  jilalliinii  III  a  li(ii)',lil  iil  I  liiiil  (30  !i 
I  III)  aliiivi!  Iliii  1(1)1  III  lliii  miil  iiiiiliti  Insl  is 
mil  III  iixi mill  O  !i  |iiii  liiiil  |ll  9  "I  !  |iiti 
iiiitliii  )  I  tin  viiiln  al  aiiiliiiiiil  linn  |  nil  al  in  ii 
)',ia(liiiiil  al  III!  aliiins  III  iiii  tins  |'.'.!i  4  i  in)  mil 
liiiiii  lliii  I  iinliiis  III  lliii  Iwii  siiliis  III  lliii  null 
liiini)',  liisliiil  IS  III  till  iiiaiiilaiiiiiil  ilniiii)’,  llin 
Insl  I  II  iliiiniinslialii  Mini  lliis  iiiqiiniiiniinl 
llie;  liiiini  innl.  In.'. I  ilala  ninsi  ini  Inilii 
miiii'.iniiiniiiils  latiiii  nsni)’,  liim|iiii  al  niii 
Minsiiis  al  III!  aliiins  10  nii  Inis  |'.’'i  4  i  in)  liiini 
llni  I  iinliii  III  llni  Iwii  sniiis  ni  llni  mill  ninliii 
III.'. I  al  lnii)’,lil.':  nl  nn  Inis  (!>  I  i  in)  anil  lli 
mi  Inis  (91  4  i  in)  aliiivii  llni  Iliiiii  iii 
Ml  ji|i(ii  I  III)',  |ilalliiim  anil  al  a  liiii)’,lil  nl  I  Innl 
|!I0  II  I  III)  alinvii  llni  imil  mnliii  Insl 

I ..  I  I'lallnim  A  jilallnmi  mn.';l  tin  nsnil 
i  I  llni  I  Innl  Inm  |  iiii  al  in  n  is  iinl  wil  li  i  ii  3  "I’  |  I  7 
"(  !)  nl  llni  mnasninil  amliiniil  lnm|iiiialnin.  II 
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II  jiliil  1(11  III  i.'i  ll.■ll1(l,  il  i.',  til  liiivii  II  siiliil  l(i|i 
will:  ill  ■  iiliis  (i|Miii  1(11  iiir  circiiliiliiiii 
iin(l(!riiiiiilli,  iiikI  it;;  lii|i  sliiill  (ixliind  iil  liiii.sl 

1  liiiil  (!l().f>  cm)  liiiyomi  imcli  sidii  iind  iniiil 

III  till!  imil  iinildr  lii.sl  mid  iixliind  In  llin  wiill 
in  till!  riiiir. 

2.2  ( ))i(!nili(inid  ( loiidition.s.  'rim  ln!(!7.«!r 

slnill  Ixi  instdllcul  mid  its  (i])(!niling  coiiditioii.s 
iniiintiiinod  in  iiccfirdmico  with  I  2008 

(incorjiorntod  liy  roforonco;  soo  §430.3), 
soctions  5.3.2  through  section  5. 5. 5. 5  (hnt 
oxcliiding  sections  5. 5. 5. 2  and  5. 5. 5. 4).  The 
(piick  freeze  option  shall  be  switched  off 
except  as  specified  in  section  3.1  of  this 
appendix.  Additional  clarifications  are  noted 
in  sections  2.3  through  2.9  of  this  appendix. 

2.3  Anti-Sweat  Heaters.  The  anti-sweat 
heater  switch  is  to  be  on  during  one  test  and 
off  during  a  second  test.  In  the  case  of  a 
freezer  with  variable  anti-sweat  heater 
control,  the  standard  cycle  energy  use  shall 
be  the  result  of  the  calculation  described  in 
6.2.3. 

***** 

2.6  Rear  Clearance. 

(a)  General.  The  space  between  the  lowest 
edge  of  the  rear  plane  of  the  cabinet  and  a 
vertical  surface  (the  test  room  wall  or 
simulated  wall)  shall  be  the  minimum 
distance  in  accordance  with  the 
manufacturer’s  instructions,  unless  other 
provisions  of  this  section  apply.  The  rear 
plane  shall  be  considered  to  be  the  largest  flat 
surface  at  the  rear  of  the  cabinet,  excluding 
features  that  protrude  beyond  this  surface, 
such  as  brackets  or  compressors. 

(b)  Maximum  clearance.  The  clearance 
.shall  not  be  greater  than  2  inches  (51  mm) 
from  the  lowest  edge  of  the  rear  plane  to  the 
vertical  surface,  unless  the  provisions  of 
subsection  (c)  of  this  section  apply. 

(c)  If  permanent  rear  spacers  or  other 
c:omponents  that  protrude  beyond  the  roar 
plane  extend  further  than  the  2  inch  (51  mm) 
distance,  or  if  the  highest  edge  of  the  rear 
plane  is  in  contact  with  the  vertical  surface 
when  the  unit  is  positioned  with  the  lowest 
edge  of  tlie  rear  ])laue  at  or  further  than  the 

2  inch  (51  mm)  distance  from  the  vertical 


Mii  liicii.  Ihii  ii|i|iliiiiii.ii  shiill  liii  l(i(  nil'll  with 
Ihii  i.iiiici'i';  or  olhiii  (:oiii|ioiiiinls  pi oli nil ing, 
hiiyoiid  the  niiii  pinnii,  or  lliii  hifdiii.sl  l•dg,ll  ot 
Ihii  rear  plane,  in  contact  with  the  vertical 
surface. 

(d)  Kear  inonnied  condensers,  lithe 
product  has  a  flat  retir-wall-inonnied 
condenser  (i.e.,  a  rear-wal l-inonnied 
condenser  with  all  refrigerant  tube 
centerlines  within  0.25  inches  (6.4  mm)  of 
the  condenser  plane),  and  the  area  of  the 
condenser  plane  repre.sents  at  least  25%  of 
the  total  area  of  the  rear  wall  of  the  cabinet, 
then  the  spacing  to  the  vertical  surface  may 
be  measured  from  the  lowest  edge  of  the 
condenser  plane. 

***** 

2.8  Freezers  with  Demand-Response 
Capability.  Freezers  that  have  a 
communication  module  for  demand-response 
functions  that  is  located  within  the  cabinet 
shall  be  tested  with  the  communication 
module  in  the  configuration  set  at  the  factory 
just  before  shipping. 

2.9  For  products  that  require  the  freezer 
compartment  to  be  loaded  with  packages  in 
accordance  with  section  5. 5. 5. 3  of  HRF-1- 
2008,  the  number  of  packages  comprising  the 
75%  load  shall  be  determined  by  filling  the 
compartment  completely  with  the  packages 
that  are  to  be  used  for  the  test,  such  that  the 
packages  fill  as  much  of  the  usable 
refrigerated  space  within  the  compartment  as 
is  physically  possible,  and  then  removing 
from  the  compartment  a  number  of  packages 
so  that  the  compartment  contains  75%  of  the 
packages  that  were  placed  in  the 
compartment  to  completely  fill  it.  If 
multiplying  the  total  number  of  packages  by 
0.75  rc.sults  in  a  fraction,  the  number  of 
packages  used  shall  be  rounded  to  the  nearest 
whole  number,  rounding  up  if  the  re.sult  ends 
in  0.5.  For  multi-shelf  units,  this  method 
shall  be  ajiplied  to  each  shelf.  For  both 
single-  and  multi-shelf  units,  the  remaining 
packages  shall  be  arranged  as  necessary  to 
jirovide  tlie  required  air  gap  and 
lliermo(:()U]>le  jilacemeiit.  Tlie  numlier  of 
pfickages  conqirisiiig  llie  lOO'Ji.  and  75'Xi 


Il  III!  I  ill)',  II  iiiilit  inns  .'1111111  he  iiii.iniliiil  in  I  lie 
lest  ihilii  iiiiiiiiliiiliiiil  ill  iii:(:iiiiliiiii:ii  with  1(1 
(  :I  K  429.71. 

.3.  'I'l-sl  <  jintral 

A  *  A  A  A 

3.2  *  *  * 

3.2.1  A  first  test  shall  be  performed  with 
all  temperature  controls  set  at  tlieir  median 
position  midway  between  their  warmest  and 
coldest  settings.  For  mechanical  control 
.systems,  (a)  knob  detents  shall  be 
mechanically  defeated  if  necessary  to  attain 
a  median  setting,  and  (b)  the  warmest  and 
coldest  settings  shall  correspond  to  the 
positions  in  which  the  indicator  is  aligned 
with  control  symbols  indicating  the  warmest 
and  coldest  settings.  For  electronic  control 
systems,  the  test  shall  be  performed  with  all 
compartment  temperature  controls  set  at  the 
average  of  the  coldest  and  warmest  settings; 
if  there  is  no  setting  equal  to  this  average,  the 
setting  closest  to  the  average  shall  be  used. 

If  there  are  two  such  settings  equally  close  to 
the  average,  the  higher  of  these  temperature 
control  settings  shall  be  used.  A  second  test 
shall  be  performed  with  all  controls  set  at 
either  their  warmest  or  their  coldest  setting 
(not  electrically  or  mechanically  bypassed), 
whichever  is  appropriate,  to  attempt  to 
achieve  compartment  temperatures  measured 
during  the  two  tests  that  bound  (j.e.,  one  is 
above  and  one  is  below)  the  standardized 
temperature.  If  the  compartment 
temperatures  measured  during  these  two 
tests  bound  the  standardized  temperature, 
then  these  test  results  shall  be  used  to 
determine  energy  consumption.  If  the 
compartment  temperature  measured  with  all 
controls  set  at  their  coldest  setting  is  above 
the  standardized  temperature,  the  tested  unit 
fails  the  test  and  cannot  be  rated.  If  the 
compartment  temperature  measured  with  all 
controls  set  at  their  warme.st  .setting  is  below 
the  standardized  temperature,  then  the  result 
of  tills  test  alone  will  be  used  to  determine 
energy  consumption.  Also  see  Table  1  of  this 
ap))endix,  which  summarizes  these 
requirements. 


Taimf  1 — Tfmpfraturf  Sfttings  for  Frffzfrs 


I  irsi  lost 

Second  lost 

1  noiqy  ciilciilatioii  bnsod 
on 

Sotlinqs 

Rosiills 

Solliiuin 

Ro!.uIIs 

Mid 

1  IIW 

Wiiim 

1  ow 

:  Uicoiid  1  le.l  ( )iily 

III!  ill 

1  list  iiiid  1  Kicoiid  1  lists 

llli|li 

(.lllll 

1  nw 

1  list  iiiid  incniid  1  or. hi 

Mil  ill 

No  1  iiniiiy  1  Irai  1  liillii(| 

/  /  (v.f  I'l  l  mil 

'I  I  Ml  III  mil  I  iiiiiil  II  lliiliiii.l  II  I  III!  iiiiiiliil 
liiiiii)’,  Insliul  Ini';  iiii  null niiiil ii  iluliin.l  iiviilimi. 
Iliii  liisl  |iiiii(iil  '.liiill  i.lnil  iilliii  sliinilv  sliilii 
I  I  III!  Ii  I  inns  I'll  II I  sill  I  Kill  '/ill  I  Ills  n|  ipiiiiili  X  1 
liiivii  liiiiiii  III  liiiivinl  iiiiil  III!  11(1  less  lliim  Ilium 
I II  III  IS  III  dm  III  II  III  I  liii  III)',  lliii  liisl  |iiii  iiiil,  lliii 

I  iiiii|iiiissiii  niiiliii  sliiill  I  (IIII |iliilii  Iwii  III 
iiiiiiii  wliiilii  I  (im|iiiis.'.iii  I  yi  Ins  (A  wlmlii 
I  (im|ii(issiii  I  yi  III  is  ii  i:iim|ilelii  ‘‘ini"  iiiiil  ii 


I  Illll|llllll1  "nil"  |ll1|lllll  III  lllll  lllllllll  I  II  IIII 
"nil"  I  yi  till)'.  Ill  I  MIS,  lllll  1 1  IS  I  I II II  Hill  si  III  1 1  Iiii 

Ilium  liniiis  II  Inss  lliiili  Iwn  i  i iiii | ii iissni 
I  yi  Ins  III  I  III  lllll  III)’  II  ’.M  I  Mil  1 1  I  nil  Kill.  I  linn  ii 
siii)'.ln  I  niii|ilntn  i  nin|iinssni  i  yi  In  iiiiiy  lin 
iisnil 

•I  ■/  '  '  ‘ 

4  2  I  ‘  ‘  ‘ 

4  '/  I  I  (  '.\’i  liii)’,  (  !niii|iinssni  .'iy.'.lniii  I'lii  ii 
sy.'.lnm  willi  ii  i  yi  liii);  i  (iiii|iinss(ii ,  llin  sni  niiil 
|iiiil  III  lllll  Insl  sliiils  III  lllll  Inimmiil inn  nl  llin 
he. I  in)’,iiliii  I  (im|irnssni  "nii”  i:yi  In.  Tlin 


iivniii)'n  liiiii|iniiiliiin  nl  llin  i  niii | nil  I iiinii I 
iiiniisiiinil  liniii  llin  Ini  in i mil ii ill  nl  llin 
|iinvKins  I  (iiK|iinssni  "nii  "  i  yi  In  In  llin 
Ini  III  ninl  II  IK  nl  llin  Insl  in)’nlni  i  i  nil  |  n  nssni 
"nil"  I  yi  In  innsi  lin  wilinn  II  'i  "I'  |ll  I  '  (  3  nl 
llin  nvnin)',n  lnni|ininliiin  nl  llin  i  nin  |ini  I  iiinnl 
iiinnsninil  Ini  llin  Insl  |inil  nl  llin  Insl  II  niiy 
I  nni|ii  n.';.'n  ii  i  yi  Ins  in  i  in  |ii  ii  ii  li  i  I  lin  ilnli  nsl 
linnini  liniii)’,  nnni)',i/n(l  llinl  i  nie.n  llin  nvnin)’,n 
lnni|ininliiin  in  llin  i  niii  pin  I  iiinni  In  ilnvinln 
liniii  lllll  nvnin)>,n  Iniiipninlnin  Ini  llin  In.'. I  pnil 
nl  lllll  Insl  liy  iiinin  llinii  ll/i  "I'  ((I  !!  "(  !),  Ilinsn 
I  nin|iins.‘.ni  i  yi  Ins  inn  mil  cniisiilninil  in)',nliii 
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compressor  cycles  and  must  be  included  in 
the  second  part  of  the  test.  As  an  example, 
a  “precooling”  cycle,  which  is  an  extended 
compressor  cycle  that  lowers  the 
compartment  temperature  prior  to  energizing 
the  defrost  heater,  must  be  included  in  the 
.second  part  of  the  test.  The  test  period  for  the 
.second  part  of  the  test  ends  at  the 
termination  of  the  first  regular  compressor 
“on”  cycle  after  the  compartment 
temperatures  have  fully  recovered  to  their 
stable  conditions.  The  average  temperature  of 
the  compartment  mea.sured  from  this 
termination  of  the  first  regular  compressor 
“on”  cycle  until  the  termination  of  the  next 
regular  compres.sor  “on”  cycle  must  he 
within  0.5  °F  (0.3  “C])  of  the  average 
t(!mp(!rature  of  the  com])artment  measunid 
for  the  first  j)art  of  tlu!  test.  .See  I'igure  1.  Note 
tliat  h'igiins  1  illustrates  the  (:once])t.s  of 
))re(:ooling  and  recovery  hut  does  not 
represent  all  jiossihle  defrost  cycles. 

A  A  A  A  A 

I).  7'(v./  Mudsiinniiinils 

A  A  A  A  A 

li  t  I'eni  pel  at  III  e  Measiii  eiiients.  (a) 

t  eiii|iei at  III II  iiieasiii eiiieiits  shall  he  leaile  at 
the  hii  atioiis  |iies(  iiheil  in  l'i)Miie  li  ?.  nl 
ttitt'  I  '.'(Kill  (nil  III  piiiiileil  liy  leleieiii  e,  see 
h  ‘I  III  1 1  anil  shill  I  lie  III  i  ii  i  ale  In  wil  In  ii  III  !i 
!■  (O  I  (  :) 

(Ii)  II  Ihe  liileiiiii  in  I ini|.;eieeiil s  iil  llie  null 
niiilei  lest  ilii  mil  i  iieliiiie  with  lliiise  shiiwii 
III  I  li'i  11 II  I,  I  it  I  III  I'  I  .'OOtl,  I  he  iiiil  I  lea  V 
lie  lesliiil  liy  leliii  iilni|‘  Ihe  line  pin  iil  in  e 
sinisiiiM  liiiiii  Ihe  liii  iilinns  tipei  ilieil  in  Ihe 
lil'iiieii  III  iiwiilil  1  elm  lei  inn  e  willi  liinilwiiie 
III  I  I  nil  pnninil  ii  willini  ihe  ninl,  in  wliii  h  i  use 
ihe  fi|iei  lie  liii  iiliiniit  iiseil  hn  ihe 
lee  I  pin  III  III  e  iiinnniili  shiill  lie  iinleil  in  ihe  lesl 
iliilii  nil  mils  iiiiiililiniieil  hy  ihe  leinieliii  Iniei 
III  III  I  I II I  linn  e  Wll  h  III  I  II'  'K’ll  /  I  .  mill  Ihe 
I  in  1 1 1 II  III  II  III  lepiiil  i.hiill  j  III  I  ii  iile  I  hill  iiiiii 
sliiiiiliii  1 1  sensin  hn  iiliiiiis  wine  nseil  II  iiiiy 
line  pin  III  III  e  seiisiii  is  leliii  iileil  liy  any 
aiiiiiinil  hiini  Ihe  liii  iitiiin  piesi  lilieil  In 
I'  i|'nie  !,  '/  I  il  I  I  Itl'  I  '.’(lint  ill  III  I  lei  III 
nianilinn  a  nini  iiiiniii  I  nii  h  ail  spine  hum 
ail jnsliilile  shelves  in  olliei  i  ompinienls  Ihiil 
I  nil  III  lie  I  eh  II  a  I  nil  liy  Ihe  i  iinsnieei ,  I  h  is 
I  iinsi it ntes  a  leliii  al ion  iil  teinpeialnre 
sensors  lhal  shall  he  lecorileil  in  Ihe  lesl  ilala 
ami  reporleil  in  Ihe  ceililicalion  lepoil  as 
ilesciihed  aliove. 

***** 

5.1.2  ( loinpartineni  Tein|ieralnre.  The 

coni|>arlmenl  teniperal lire  for  each  test 
period  shall  he  an  averagi;  id  Ihe  measured 
lem|)eratnres  taken  in  a  coin|)arlin(!nl  during 
Ihe  t(!st  ])eriod  as  defined  in  section  4  of  this 
ajtjHtndix.  For  long-time  automatic  defrost 
models,  compartment  temperature  shall  he 
that  measured  in  the  first  jtart  of  the  te.st 
jjeriod  specified  in  section  4.2.1  of  this 
appendix.  For  models  with  variable  defro.st 
controls,  compartment  temperature  shall  be 
that  measured  in  the  first  part  of  the  test 
period  specified  in  section  4.2.2  of  this 
appendix.  For  models  with  automatic  defrost 
that  is  neither  long-time  nor  variable  defrost, 
the  compartment  temperature  shall  be  an 
average  of  the  measured  temperatures  taken 
in  a  compartment  during  a  stable  period  of 
compressor  operation  that  (a)  includes  no 
defrost  cycles  or  events  associated  with  a 


defrost  cycle,  such  as  precooling  or  recovery, 
(b)  is  no  less  than  three  hours  in  duration, 
and  (c)  includes  two  or  more  whole 
compressor  cycles.  If  the  compressor  does 
not  cycle,  the  stable  period  used  for  the 
temperature  average  shall  be  three  hours  in 
duration. 

***** 

5.2  *  *  * 

5.2.1  *  *  * 

5. 2. 1.3  Variable  Defrost  Control.  The 
energy  consumption  in  kilowatt-hours  per 
day  shall  bo  c;alculated  equivalent  to: 

FT  =  (1440  xFFl/TI)  +  (FF2  -  (FFl  xT2/ 

ri))  x(i2/c;n. 

Whore: 

1440  is  defined  in  5. 2. 1.1  and  Id’l,  l';i*2,  T1 , 
T2,  and  12  are  defined  in  5. 2. 1.2; 

(:T  =  ((:r,  x(;Tm)/(fx  (cTm  -  ct,  i  +  ct,  ); 

("I'l  =  the  shnrlesl  compressoi'  run  lime 
lielween  defrosl.s  used  in  Ihe  variable 
(leli'dsl  cnnlrol  algiirilhm  (grealei-  lhan  or 
equal  In  Ii  lull  less  lhan  or  equal  lo  12 
hours),  or  Ihe  shorlesi  compressor  run 
liiue  lielweeii  ilelrosls  oliserved  lor  Ihe 
lesl  (it  il  i.s  .‘.lualer  lhan  Ihe  shoilesi  luii 
lime  u.sed  ill  llie  <  oiiliol  iihMiiilliiii  iiiid 
ii,  piealei  lliiiii  li  lioiiis),  oi  li  lioiiis  (ll  llie 
slioitesl  oliseived  iiiii  lime  is  less  lliim  li 
lioiiis).  III  lioiiis  loimded  lo  llie  iieiiiesl 
lei  1 1  ll  III  im  lion  I  . 

I  .  I  1 1  mil  H  I  lime  I  I  I  lie  pi  essoi  i  iiii  1 1  iiie 

lielween  ileliosis  in  liiiins  iiinnileil  lo  llie 
neiiiesi  lenlli  ol  iin  liiim  (|'ieiilei  linni 

I  li  Iml  nol  IIIIII  e  I  Inin  01 ,  III  III  I  s) 

I  iiiliii  ol  pel  liny  eneipy  i  onseni  pi  ion  in 
11.0  ess  ol  llie  leiisl  eniiipy  iniil  llie 

II  III  >.  11  nil  III  1 1 1 1  lei  IIIII  II  III  pel  i  III  y  in  lei  p  y 
I  onsnniplion  iiinl  in  eipnil  lo  O  ,’0 

I  III  viiinilile  ileliosi  inoilelii  willi  no  viiliies 
loi  I  I  ,  mill  III,  in  1 1  III  II  l|'oi  1 1  Inn .  I  lie  i  lelm  1 1 1 
I'liliieii  ol  I,  null  on  sliiill  lie  iisiiil.  lespei  lively 

',  I  Voinnie  Meiiiinienienli;  |ii|  I  lie  1111111: 
loliil  leli  ipeiiileil  volunie.  V  I  .  >:lnill  lie 
nieiii;ni  III!  in  III  I  III  iliini  e  wil  ll  I  I  It  I'  I  .'(IIIII 
( i III  III  pill iilei I  I ly  I elei eni  e,  sen  5  4  III  I ). 
sei  lion  I  on  iiiiil  Mil  lions  4  lluoU|di  4  I 
I  lie  meiisuied  voluniii  sliiill  mi  lude  nil 
spill  IIS  willim  llie  iiisulnled  volunie  ol  eni  li 
I  onipailuieni  exi.epi  tin  Ihe  volumes  llinl 
iimsl  lie  dediicled  in  accoidniice  with  secliou 
4.2.2  oil  IFF  I  200(1. 

(ll)  III  Ihe  ca.sii  of  free/.ers  with  luilouialic 
icemakers,  Ihe  volume  occupied  liy  Ihe 
automatic  icemaker,  including  its  ice  Klora)',e 
bin,  is  lo  he  included  in  Ihe  volume 
measiiremenl. 

(c)  Total  refrigerated  volume  i.s  determined 
hy  jihysical  measiiremenl  of  the  test  unit. 
Measurements  and  r:alculations  u.sed  to 
determine  the  total  refrigerated  volume  shall 
he  retained  as  part  of  the  test  records 
underlying  the  certification  of  the  ba.sic 
model  in  accordance  with  10  CFR  429.71. 

A  A  A  A  A 

6.  Calculation  of  Derived  Results  From  Test 
Measurements 

•k  ic  ic  it  it 

6.2  Average  Per-Cycle  Energy 
Consumption.  The  average  per-cycle  energy 
consumption  for  a  cycle  type,  E,  is  expressed 
in  kilowatt-hours  per  cycle  to  the  nearest  one 


hundredth  (0.01)  kilowatt-hour,  and  shall  be 
calculated  according  to  the  sections  below. 

6.2.1  If  the  compartment  temperature  is 
always  below  0.0  °F  ( —  1 7.8  °C),  the  average 
per-cycle  energy  consumption  shall  be 
equivalent  to: 

E  =  ETl  +  lET 
Where: 

ET  is  defined  in  5.2.1; 

The  number  1  indicates  the  test  period 

during  which  the  highest  compartment 
temperature  is  measured;  and 
lET,  expressed  in  kilowatt-hours  per  cycle, 
equals  0  (zero)  for  jiroducts  without  an 
automatic  icemaker,  and  ecjuals  0.23  for 
Jiroducts  with  an  automatic  icemaker. 
(>.2.2  If  one  of  the  comiiarlment 
lem|ieratiires  measured  for  a  test  jieriod  i.s 
greater  lhan  0.0  ‘'F  (17.8  "(i),  Ihe  average  jier 
cycle  energy  ciiii.simijilioii  shall  he  eqnivaleiil 
In: 

!•;  I'Ti  I  (If;  12  firuxioo  ■I'f  D/irF?. 

Il  l))  I  ll■:■|■ 

Where: 

Il'iT  is  deliued  lii  li  2.  I  and  FI'  is  deliued  iii 
I.  I , 

I  f  liee/ei  i  i iiii pin  I uieiil  leii i  pel iil ii i e 

delei  iiiliied  in  i  indlii)'.  In  !,  I  1  III  dej'iees 
I  , 

I  lie  luniiheis  I  mill  .'  liiilli  iile  iiieiisii  i  eii  leii  I  s 

liiteii  iliiiliip  llie  llisl  mill  sei  iiiid  lesl 
peiliid  IIS  II  ppi  I  ipl  liile.  mill 

II  11  si  me  I  III  I  ll /ei  I  i  i  nii  pin  I  e  leiil  I  ein  pei  iil  in  e 

In  ile|'iees  I 

I,  '.'  I  Vmnihle  Anil  '.wenl  I  leiilei  Minlels 
I  lie  iiliinilmil  i  yi  le  eneipy  i  i  ms  n  n  i  pi  ii  ill  iil  ii 
liee/ei  vvilli  ll  vm  nihle  mill  sweiil  lieiilei 
1  1 ,1  ll  1 1  ll  I  f.  ,,i).  e  *  pi  esse,  I  in  t  1 1 1 1  wii  1 1  In  nn  s  |  lei 
liny,  sinill  he  i  iili  iiliileil  ei  p  1 1  viilen  I  In 

1. 1,1  I  1  1 1  .1 II 1  ei  I II  III  fill  Ini  )  when,  I .  is 

■  I  elei  III  i  nei  I  1 1  y  I ,  .’  I  ,  ni  I,  .’  .  wli  n  lievei 

IS  II  ppi  npi  1  Iile.  willi  llie  mill  sweiil  lieiilei 
swii,  ll  in  Ihe  "nil  "  pnsilinn  ni.  Ini  ii 
pindiii  I  willinni  mi  mili  sweiil  lieiilei 
swill  ll.  llie  mill  sweiil  heiilei  in  ils 
Inwesl  eneigy  use  sliile 
I  j  II 1  ei  I  inn  fin  Ini  |  A  iil  i  sweiil  I  leiilei  I  ’n  wei 
'  .'>y!;leui  hiss  fiiclni )  x  ( 2.4  lies/ I  diiy)  - 
I  I  fW/l(l(l(l  W) 

Wlieie: 

Aiili  .sweiil  I  leiilei  Pnwer  -  0.034  *  (I  leiilei 
Walls  al  5%FII) 

I  0.211  *  (Healer  Walls  al  I5'^RII) 

I  0.204  *  (I  lealer  Walls  al  2.5‘;f,KII) 

I  0.166  *  (I  lealer  Walls  al  35')(iKll) 

I  0.126  *  (Healer  Walls  al  45%KH) 

4  0.119  *  (Healer  Walls  al  55%KH) 

+  0.06?)  *  (Healer  Walls  al  65%KH) 

+  0.047  *  (Heater  Watts  at  75%KH) 

+  0.008  *  (Heater  Watts  at  85%KH) 

+  0.015  *  (Heater  Watts  at  95%KH) 

Heater  Watts  at  a  specific  relative  humidity 
=  the  nominal  watts  used  by  all  heaters 
at  that  specific  relative  humidity,  72  °F 
ambient  (22.2  °C),  and  DOE  reference 
freezer  (FZ)  average  temperature  of  0  °F 
(-17.8  °C). 

System-loss  Factor  =  1.3 

A  A  A  A  A 
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